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GNITEb  STATES  QRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 


Hmi.  OLtWR  WVNDBLL  HOLMES,  Circuit  JttsUM WMbtastOB.  D.  O. 

Hon.  LB  BARON  B.  COLT,  Clfcult  Judgt Bristol.  R.  L 

Hob.  WILLIAM  U  PUTNAM,  Circuit  Jttd«« PorUuid,   Xti 

Hob.  CLARBNCB  HALB,  District  Judge,  Mains  PsitUBd,   Mc 

Hob.  BDQAR  ALDRICH.  Dtotrlct  Jndts.  New  Hsmpshlrs LItttston,  N.  H. 

Hob.  FRANCIS  C.  LOWBLL,  DIstrlot  Judts.  MassMShusstts BostoB.  Mmm. 

Hso.  ARTHUR  L.  BROWN.  DUtrtct  iudis,  Rhodo  Ulaad PiOTldsBOib  B.  I. 


SECOND  CIRCUIT. 

HsB.  RUFU8  W.  PECKHAM.  Circuit  Justioe WashlBftOB,  D.  a 

Hob.  WILUAM  J.  WALLACE,  Circuit  Jud«e AlUany,  N.  T. 

Hob.  Bl  HBNRT  LACOMBB.  Circuit  Judgs « Now  York,  N.  T. 

Hob.  WILLIAM  K.  TOWNSEND,  Circuit  Judgo Nsw  Haveo,  Conn. 

Hon.  ALFRED  0.  COXE,  Circuit  Judge   Utlca.   N.  T. 

Hon.  GEORQB  C.  HOLT,  District  Judge,  S.  D.  Nsw  York  New  York,  N.  Y. 

Hon.  JAMBS  P.  PLATT.  DIstrlet  Judge.  Coanecticut    Hartford.  Conn. 

Hob.  OEOROB  W.  RAY,  District  Judge,  N.  D.  New  Y^itfc  Norwich,  N.  Y. 

Hon.  OEORGB  B.  ADAMS.  District  Judge,  S.  D.  New  York  New  York,  N.  Y. 

Hon.  EDWARD  R  THOMAS.  District  Judge.  E.  D.  New  Tork..«.2S  Liberty  St.,  New  York.. 

Hon.  HOYT  H.  WHKELER.  District  Judge.  Vermont Brattleboro,  Vt 

Hofc  JOHN  R.  HAZBU  DUtrict  Judge,  W.  D.  New  York. Buffalo,  N.  Y. 


THIRD  CIRCUIT. 

HOB.HBNRYB.  BROWN,  Circuit  JnsUce  WBsliington,  D.  C. 

Hon.  MARCUS  W.  ACHESON,  Circuit  Judge PltUburgb,  Pa. 

Hon.  GEORQB  M.  DALLAS.  Circuit  Judge Philadelphia,  Pa. 

Bob.  OBOROB  GRAY.  Circuit  Judge Wilmington,  DeL 

Bon.  EDWARD  G.  BRADFORD.  District  Judge.  Delaware Wilmington,  DeL 

Ilea.  ANDRBW  KIEKPATRICK*  Diatrtot  Jodit^  Mow  Jersey' — ..Nswark.  N.  J. 
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Hon.  JOHN  B.  McPHERSON.  District    Judge.  E.  D.  PennsyUanla Philadelphia,  Pa. 

Hon.  J.  B.  HOLLAND.  District  Judge.  B.  D.  Pennsylvania  > Philadelphia.  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD;  District  Judge,  M.  D.  PennBylvania..Scranton.  Pa. 
Hon.  JOSEPH  BUFFINGTON.  District  ^udge,  W.  D.  Pennsylvania.... ..«...PitUburgh.  Pa. 

FOURTH  CIRCUIT. 

Hon.  MELVILLE   W.  FULLER,  Circuit  Justice Washington.  D.  a 

Hon.  NATHAN  OOFF.  Circuit  Judge Clarksburg.  W.  Va. 

Hon.  CHARLES  H.  SIMONTON.  Circuit  Judge*.^ Charleston.  8.  C. 

Hon.  JETER  0.  PRITCHARD.  Circuit  Judge* ,  S.  C. 

Hon.  THOMAS  J.  MORRIS.  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PURNELL.  District  Judge.  B.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  JAMES  E.  BOYD.  District  Judge.  W.  D.  North  Carolina Greensboro.  N.  C. 

Hon.  WILLUM  H.  BRAWLBY.  District  Judge.  B.  and  W.  D.  South  Car.. Charleston.  S.  C. 

Hon.  EDMUND  WADDILL,  Jr..  District  Judge,  B.  D.  Virginia Richmond.  Va. 

Hon.  HENRY  CLAY  McDOWELL.  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  JOHN  J.  JACKSON,  District  Judge.  N.  D.  West  Virginia Parkersburg,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER.  District  Judge,  S.  D.  West  Virginia BranweU,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITB.  Circuit  JusUce Washington.  D.  C. 

Hon.  DON  A.  PARDEE.  Circuit  Judge AUanta,  Oa. 

Hon.  A.  P.  McCORMICK.  Circuit  Judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY.  Circuit  Judge  ...* HuntoviUe.  Ala. 

Hon.  THOMAS  GOODS  JONES.  District  Judge.  M.  and  N.  D.  Alabama... Montgomery.  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge.  S.  D.  Alabama Mobile.  Ala. 

Hon.  CHARLES  SWAYNB.  District  Judge.  N.   D.  Florida « Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKB.  District  Judge.  S.  D.  Florida Jacksonville.  Fla. 

Hon.  WILLIAM  T.  NEWMAN.  District  Judge,  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPEER,  District  Judge,  B.  D.  Georgia Macon.  Ga. 

Hon.  CHARLES  PARLANCE.  District  Judge.  E.  D.  Louisiana New  Orleans.  La. 

Hon.  ALECK  BOARMAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge.  N.  and  S.  D.  MUsissIppi Kosciusko.  Miss. 

Hon.  DAVID  B.  BRYANT.  District  Judge.  E.  D.  Texas Sherman.  Tex. 

Hon.  EDWARD  R.  MEEK.  District  Judge.  N.  D.  Texas Ft  Worth,  Tex. 

Hon.  THOMAS  S.  MAXBY,  District  Judge,  W.  D.  Texas ...Austin.  Tex. 

Hon.  WALLER  T.  BURNS,  District  Judge.  S.  D.  Texas .'...Houston,  Tax. 

SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN.  Circuit  Justice Washington.  D.  C. 

Hon.  HENRY  F.  SEVERBNS,  Circuit  Judge Kalamazoo,  Mich. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville.  Tenn. 

Hon.  JOHN  K.  RICHARDS.  Circuit  Judgd  ...., Ironton,  Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky Covington,  Ky. 

Hon.  WALTER  EVANS,  District  Judge.  W.  D.  Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN,  District  Judge,  E.  D.  Michigan Detroit.  Mich. 

Hon.  GEORGE  P.  WANTY,  District  Judge,  W.  D.  Michigan Grand  Rapids.  Mich. 

Hon.  AUGUSTUS  J.  RICKS,  District  Judge.  N.  D.  Ohio Cleveland.  Ohio. 

Hon.  FRANCIS  J.  WING.   District  Judge.  N.   D.   Ohio Cleveland.    Ohio. 

Hon.  ALBERT  C.  THOMPSON,  District  Judge.  S.  D.    Ohio  Cincinnati.  Ohio. 

Hon.  CHARLES  D.  CLARK.  District  Judge.  E.  and  M.  D.  Tennessee.... ChatUnooga,  Tenn. 
Hon.  ELI  S.  HAMMOND,  District  Judge.  W.  D.  Tennessee Memphis.  Tenn. 

*  Appointed  In  accordance*  with  an  act  of  Congress  providing  for  aa  additional  Dlstrlet 
Judge  for  this  District. 

«  Died  April  26.  1904. 

*  Appointed  to  succeed  Slmonton.  Circuit  Judge. 
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SEVENTH  CIRCUIT. 

Hon.  WILLIAM  R-  DAY,  Circuit  Justice Washington,  D.  0. 

Hon.  JAMES  Q.  JENKINS,  Circuit  Judge Milwaukee.  Wis. 

Hon.  PETER  S.  GROSSC UP,    Circuit   Judge   Chicago,    111. 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge  Indianapolis,  Ind. 

Hon.  CHRISTIAN  C.  KOHLSAAT.  District  Judge,  N.  D.  Illinois Chicago,  111. 

Hon.  ALBERT  B.  ANDERSON.  District  Judge,  Indiana Indianapolis,  Ind. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge.  S.  D.  Illinois Springfield,  111. 

Hon.  WILLIAM  H.  SEAMAN,  District  Judge.  B.  D.  Wisconsin Sheboygan,  WU. 

Hon.  ROMANZO  BUNN,  District  Judge,  W.  D.  Wisconsin MadUon,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BRBWER,  Circuit  Justice Washington,  D.  C. 

Hon.  WALTBR  H.  SANBORN,   Circuit  Judge St  Paul,  Minn. 

Hon.  AMOS  M.  THAYER,  Circuit  Judge St  Louis,  Mo. 

Hon.  WILLIS  VAN  DBVANTER,  Circuit  Judge    Cheyenne,  Wyo. 

Hon.  WILLIAM  0.  HOOK,  Circuit  Judge  Leavenworth,  Kan. 

Hon.  JACOB  TRIEBBR,  District  Judge.  E.  D.  Arkansas LitUe  Rock,  Ark. 

Hon.  JOHN  H.  ROGERS,  District  Judge,  W.' D.  Arkansas Ft  Smith,  Ark. 

Hon.  MOSES  HALLETT,  District  Judge.   Colorado Denver,   Colo. 

Hon.  SMITH  McPHERSON.  District  Judge,  S.  D.  Iowa. Red  Oak.  Iowa. 

Hon.  HENRY  THOMAS  REED,  District  Judge,  N.  D.« Creaco,  Iowa 

Hon.  JOHN  C.  POLLOCK,   District  Judge,  Kansas Topeka,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  PAQB  MORRIS.  District  Judge,  MlnnesoU Duluth,  Minn. 

Hon.  ELMER  B.  ADAMS,  District  Judge,  B.  D.  Missouri St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge,  W.  D.  Missouri Kansas  Clty»  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  DakoU Fargo.  N.  D. 

Hon.  JOHN  B.  GARLAND,  District  Judge,  South  DaikoU Sioux  Falls,  8.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  Utoh Salt  Lake  City,  Utah. 

Hon.  JOHN  A.  RINBR,  District  Judge,  Wyoming Cheyenne,  Wya 


NINTH  CIRCUIT. 


Hon.  JOSEPH  McKENNA,   Circuit  Justice Washington,   D.   C. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco.  CaL 

Hon.  WILLIAM  B.  GILBERT,  Circuit  Judge PorUand.  Or. 

Hon.  ERSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hob.  JOHN  J.  DB  HAVEN,  District  Judge,  N.  D.  Calif omU San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN,  District  Judge,  S.  D.  California Los  Angeles,  Cal. 

Hon.  HIRAM  KNOWLBS,  District  Judge,  Montana* Helena,  Mont 

Hon.  CORNELIUS  H.  HANFORD.  District  Judge,  Washington Seattle,  Wash. 

Hon.  THOMAS  P.  HAWLBY,  District  Judge,  Nevada Carson  City,  Nev. 

Hon.  CHARLES  B.  BELLINGER.  District  Judge.  Oregon Portland,  Or. 

Hon.  JAMES  H.  BEATTY,  District  Judge,  Idaho Boise  City,  Idaho. 

■  Appointed  to  succeed  Judge  Shlras. 

•  Resigned.  • 
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ARGUED  AND  DETEBMINEB 


UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


LOUISVILLB  &  N.  R.  (X).  ▼.  SMITH  et  al;  , 

(Clicait  Court  of  Appeals,  Fifth  Circuit,    February  fi,  1904 J.  '   '  ^ ,- ) 

No.  1^68. 

1«  Railboads— Right  of  Wat— Easemznt  bt  Pbsscbiftion. 

Where  a  railroad  company  has  the  charter  power  to  acquire  a  right  of 
way  for  railroad  purposes,  and  it  enters  upon  lands  with  the  consent  or 
license  of  the  owner,  and  builds  Its  railroad,  expending  money  in  the 
prosecution  of  the  work,  and  holds  It  continuously  for  a  period  of  more 
than  40  years,  running  trains  over  it  daily,  and  exercising  the  acts  of  own- 
ership that  are  necessary  to  keep  the  roadbed  in  proper  condition  during 
all  that  time,  it  acquires  a  right  of  way  by' prescription. 

2.  Injunction— Gbounds—Pbotkction  of  Basement. 

Equity  has  Jurisdiction  by  injunction  to  prevent  interference  with  ease- 
ments or  their  destruction,  and  a  bill  by  a  railroad  company  against  a 
number  of  defendants,  alleging  that  as  o^jmers  of  lands  through  which  its 
road  runs  they  are  interfering  with  its  right  of  way,  denying  its  right  to 
the  same,  threatening  suits,  and  preventing  it  from  keeping  its  roadbed 
in  repair,  states  a  cause  of  action  for  equitable  relief. 

8.  JtTBISDICTION  OF  FEDERAL  COUBTS— AMOUNT  IN  CONTBOVEBBT— HOW  DeTEB- 
MINED. 

In  a  suit  by  a  railroad  company  in  a  federal  court  against  a  number  of 
landowners  to  enjoin  threatened  interference  with  Its  use  of  its  right  of 
way  through  their  lands  the  value  of  the  right  sought  to  be  protected,  and 
not  the  value  of  the  land  constituting  the  right  of  way  across  the  lands 
of  defendants,  constitutes  the  value  in  controversy  for  Jurisdictional  pur- 
poses. 

4.  PABTIE&— JOXNDEB    OF    DEFENDANT*— SUIT   TO    ENJOIN    INTEBFBBENCE    WITH 

Easement. 

Different  landowners  may  be  Joined  as  defendants  in  a  single  suit  by  a 
railroad  company  to  enjoin  interference  with  its  use  of  its  right  of  way 
and  with  the  maintenance  of  its  track,  where  the  right  asserted  is  the  same 
against  each  defendant  « 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Alabama. 

^    1 1.  See  Railroads,  vol.  41,  Cent  Dig.  $  142. 

t3.  Jurisdiction  of  circuit  courts  as  determined  by  the  amount  In  contro- 
rersy,  see  notes  to  19  a  C.  A«  75,  36  0.  0.  A  459. 
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The  appellant,  a  Kentucky  corporation  (complainant  below),  brought 
this  suit  against  Mrs.  M.  E.  Smith  and  14  others,  appellees  (defendants 
below),  all  citizens  of  Alabama.  The  averments  and  purpose  of  the  bill 
are  sufficiently  shown  in  the  opinion.  The  defendants  demurred  to  the 
bill,  making  the  objectic«is  which  are  stated  and  discussed  in  the  opinion. 
The  circuit  court  sustained  the  demurrers  and  dismissed  the  bill,  and 
its  decision  and  decree  are  assigned  as  error. 

John  W.  Judd  (John  B.  Keeble  and  Chas.  B.  Stark,  on  the  brief),  for 
appellant. 

W.  R.  Walker  (Thomas  C.  McClellan,  on  the  brief),  for  appellees. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

§I5©lr5y,:Circuit  Judge.     I.  It  is  shown  by  the  bill  that  on  Decem- 
"'•:  cj\   ber.roj  Ji^J^^the  Legislature  of  Alabama  passed  "An  act  to  incorporate 


crossing  the  Tennessee  river;  thence  through  Limestone  county  to 
some  point  on  the  boundary  line  between  Alabama  and  Tennessee,  and 
there  to  connect  with  other  railroads.  The  charter  authorized  the 
company  to  contract  for  and  receive  conveyances  for  the  right  of  way 
not  to  exceed  150  feet  wide,  and  for  the  material  necessary  to  build  the 
road.  It  also  made  provision  for  the  condemnation  of  the  right  of  way 
where  it  could  not  be  contr?icted  for.  Work  began  on  the  building  of 
the  road  in  1856  or  1857,  and  it  was  finished  through  Limestone  county 
to  the  Tennessee  line  in  the  year  1859.  It  is  alleged  on  information 
and  belief  that  the  railroad  company  either  acquired  the  right  of  way 
upon  and  through. the  defendants'  lands  under  provision  of  the  charter, 
or  that  it  acquired  such  right  by  "let"  and  license  of  the  owners  through 
whose  lands  the  railroad  was  constructed.  After  the  completion  9f  the 
road  through  Limestone  county,  and  through  the  lands  now  owned  by 
the  defendants,  its  operation  was  begun  in  the  year  1859,  and  it  has 
since  been  continuously  operated  by  the  complainant,  and  those  under 
whom  it  claims,  up  to  the  time  of  the  filing  of  the  bill.  It  is  alleged  that 
since  July  i,  1872,  and  up  to  the  present  time,  the  complainant  has 
claimed,  owned,  held,  operated,  and  maintained  the  railroad  contin- 
uously ^frithout  hindrance  from  any  one,  and  that  it  is  now  holding, 
maintaining,  operating,  and  claiming  to  own  and  operate  it.  These 
averments  are  emphasized  in  an  amendment  to  the  bill,  in  which  it  is 
averred  that  the  right  of  way  in  question  is  continuous,  extending 
through  Limestone  county,  a  distance  of  26  miles,  and  was  acquired 
and  taken  possession  of  more  than  40  years  ago,  and  that  tlie  complain- 
ant and  those  under  whom  it  holds  "has  claimed,  used,  occupied,  and 
been  in  possession  of  said  right  of  way  all  this  time,  continuously  run- 
ning its  trains  over  the  same,  and  continuously,  wherever  necessary, 
building  switches  and  turnouts,  ditching,  grading,  and  doing  all  manner 
of  work  necessary  to  keep  its  roadbed  and  right  of  way  in  suitable  con- 
dition and  repair  for  the  safe  operation  of  its  trains,  both  freight  and 
passenger,  and  this  use  of  said  right  of  way  has  never  been  questioned 
or  denied  until  the  interference  by  the  defendants."    We  think  these 
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averments  are  stifficient  to  show  that  the  complainant  has  acquired  an 
easement  or  right  of  way  across  the  lands  in  questicm.  In  Alabama 
an  action  to  recover  lands,  tenements,  or  hereditaments  is  barred  by 
the  statute  of  limitation  of  lo  years.  Code  Ala.  1896,  §  2795.  The 
ancient  doctrine  of  prescription  required  a  use  from  time  immemorial. 
But  now,  in  most  jurisdictions  (and  certainly  in  Alabama)  the  prescrip- 
tive period  is  the  same  as  the  local  statute  of  limitations  for  quieting 
titles  to  land.  Nininger  v.  Norwood,  y2  Ala.  277,  47  Am.  Rep.  412. 
Where  a  railroad  company  has  the  charter  power  to  acquire  a  right  of 
way  for  railroad  purposes,  and  it  enters  upon  the  lands  of  the  owner, 
with  his  consent  or  license,  and  builds  its  railroad,  expending  money  in 
the  prosecution  of  the  work,  and  holds  it  continually  for  a  period  of 
more  than  40  years,  running  trains  over  it  daily,  and  exercising  the  acts 
of  ownership  fiiat  are  necessary  to  keep  the  roadbed  in  proper  condition 
during  all  that  time,  it  acquires  bv  prescription  a  right  of  way.  Texas 
&  Pacific  Railroad  v.  Scott,  77  Fed.  726,  23  C.  C.  A.  424,  37  L.  R.  A. 
94 ;  National  Water  Works  v.  Kansas  City  (C.  C.)  65  Fed.  691 ;  Cogs- 
bill  V.  Mobile  &  Girard  Railroad,  92  Ala.  252,  9  South  512;-  Midland 
Ry.  V.  Smith,  113  Ind.  233,  15  N.  E.  256. 

2.  It  is  unquestionably  settled  that  equity  has  jurisdiction  by  injunc- 
tion to  prevent  tlie  interference  with  easements  or  their  disturbance  or 
destruction,  actual  or  threatened.  This  doctrine  has  been  applied  in  a 
great  variety  of  cases,  such  as  preventing  the  diversion  of  water,  pre- 
venting the  obstruction  of  a  private  right  of  way,  preventing  the  pollu- 
tion of  a  stream,  preventing  the  obstruction  of  a  public  right  of  way, 
etc.,  and  (in  Cairo  V.  &  C.  Railroad  v.  Brevoort  [C.  C]  62  Fed..  129, 
13s,  25  L.  R.  A.  527)  in  the  prevention  of  obstructions  or  interference 
with  a  railroad's  right  of  way.  Every  disturbance  of  an  easement, 
actual  or  threatened,  will  be  restrained  whenever,  from  the  essential 
nature  of  the  injury  or  from  its  continuous  character,  the  legal  remedy 
is  inadequate.  Nininger  v.  Norwood,  72  Ala,  277,  47  Am.  Rep.  412 ; 
Hacke's  Appeal,  loi  Pa.  245 ;  Gardner  v.  Trustees,  2  Johns.  Ch.  (N. 
Y.)  162,  7  Am.  Dec.  526 ;  Russell  v.  Napier,  80  Ga.  77,  4  S.  E.  857 ; 
Nashville,  etc.,  Railroad  v.  M'Connell  (C.  C.)  82  Fed.  65 ;  3  Pom.  Eq. 
Jur.  (2d  Ed.)  §  1351,  and  notes.  It  is  shown  by  the  bill  that  the  defend- 
ants are  denying  the  right  of  the  complainant  to  the  right  of  way,  and 
are  insisting  upon  their  right  to  cultivate  the  lands  up  to  the  ends  of 
the  cross-ties  of  the  complainant's  roadbed  and  track,  and  are  denying 
the  complainant  the  right  to  go  upon  the  lands  included  in  its  right  of 
way  for  the  purpose  of  reconstructing  its  roadbed  and  banks  and  cut- 
ting or  repairing  ditches  therein  as  the  same  are  needed  in  the  proper 
maintenance  and  operation  of  the  road.  The  complainant  has  been 
warned  by  the  defendants  not  to  do  the  work  necessary  on  the  right  of 
way  to  keep  the  same  in  proper  condition,  and  other  wrongs  and  threat- 
ened wrongs  are  alleged  in  the  bill ;  and  it  is  then  stated : 

'The  action  of  the  defendants  Is  such  that  the  complainant  Is  unable  to  keep 
and  maintain  Its  track  and  roadbed  In  proper  and  safe  condition  so  as  to  suit- 
ably and  safely  operate  Its  trains.  That  said  defendants  are  continually 
threatening  this  complainant  and  its  employes  with  suits,  both  civil  and  crim- 
inal, for  entering  upon  its  right  of  way  contiguous  to  their  land  in  the  per- 
formance of  the  work  necessary  to  be  done  in  the  maintenance  and  operation 
of  the  road." 
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These  averments,  taken  in  connection  with  the  others  in  the  bill, 
are  amply  sufficient  to  give  a  court  of  equity  jurisdiction  to  protect  the 
alleged  rights  of  the  complainant.    Jones  on  Easements,  §  879  et  seq. 

3.  The  defendants  contend  that  it  does  not  appear  from  the  bill  that 
tlie  suit  involves  property  exceeding  $2,000  in  value,  and  that,  therefore, 
the  circuit  court  was  without  jurisdiction.  The  bill  shows  that  the 
complainant  is  the  owner  of  a  railroad  known  as  the  Nashville  & 
Decatur  Railroad,  119  miles  long,  extending  fr<Mn  Nashville,  Tenn.,  to 
a  junction  with  the  Southern  Railway  near  Decatur,  Ala.,  including  the 
roadbed,  tracks,  switches,  side  tracks,  rails,  ties,  bridges,  etc.  The 
exhibits  to  the  bill  showing  rental  values  for  long  terms  of  years,  and 
amount  of  taxes  paid,  show  that  the  entire  railroad  is  of  great  value, 
worth  several  millions  of  dollars.  The  railroad  runs  through  Lime- 
stone county,  Ala.,  a  distance  of  26  miles,  and  for  a  distance  of  about 
20,000  feet  through  lands  in  that  county  which  are  owned  in  separate 
tracts  by  the  defendants.  It  is  averred  that  for  the  last  45  years  the 
complainant  and  those  under  whom  it  claims  has  used  the  trade,  and  is 
now  using  it,  by  running  trains  of  cars  over  it.  The  complainant  as- 
serts the  right  to  continue  so  to  use  the  road,  and  claims  that  its  right  of 
way  is  150  feet  wide — 75  feet  on  each  side  from  the  center  of  its  track. 
The  purpose  of  the  bill  is  to  protect  the  complainant  in  the  use  of  this 
right  of  way  against  the  unlawful  interference  of  the  defendants.  The 
property  claimed  by  the  complainant  in  the  bill  is  an  easement  or  right 
of  way.  The  easement  extends  from  one  end  of  its  road  to  the  other. 
After  stating  these  facts,  the  complainant  alleges  tliat  "the  value  of  the 
property,  as  mentioned  in  this  bill  as  claimed  by  it,  and  which  is  in 
controversy  in  this  suit,  exceeds  the  sum  and  value  of  $2,000,  exclusive 
of  interest  and  costs."  The  construction  placed  on  the  bill  by  ap- 
pellees' counsel  can  be  best  shown  by  a  sentence  from  their  argument : 
"Plaintiff  cannot  join  in  a  single  suit  in  a  federal  court  claims  against 
several  parties,  and  sustain  the  jurisdiction  of  the  court  by  reason  of  the 
fact  that  the  total  amount  involved  exceeds  the  amount  necessary  to 
give  the  court  jurisdiction."  The  railroad,  as  we  have  said,  passes 
through  the  different  tracts  of  defendants'  lands  for  about  20,000  feet, 
varying  in  length  through  the  separate  tracts  from  200  feet  to  4,150 
feet  The  learned  counsel  for  the  appellees  evidently  construes  the 
bill  as  involving,  as  to  amount,  not  more  tlian  the  value  of  a  strip  of 
land  150  feet  wide  across  the  respective  tracts  of  the  defendants.  And, 
placing  that  construction  on  the  bill,  it  is  argued  that  the  value  of  the 
several  strips  across  the  several  tracts  cannot  all  be  added  together  to 
make  the  jurisdictional  amount.  If  that  construction  of  the  bill  were 
correct,  unless  the  value  of  the  strip  on  each  defendant's  land  exceeded 
.  $2,000,  the  court  would  be  without  jurisdiction,  for  it  has  been  often 
held  that  distinct  claims  against  several  defendants  cannot  be  united 
to  make  up  the  amount  necessary  to  give  the  court  jurisdiction.  Walter 
V.  Northeastern  Railroad,  147  U.  S.  370,  13  Sup.  Ct.  348,  37  L.  Ed. 
206;  Clay  V.  Field,  138  U.  S.  464,  11  Sup.  Ct.  419,  34  L.  Ed.  1044; 
Russell  V.  Stansell,  105  U.  S.  303,  26  L.  Ed.  989;  Gibson  v.  Shufeldt, 
122  U.  S.  27,  7  Sup.  Ct.  1066,  30  L.  Ed.  1083 ;  Fishback  v.  Western 
Union  Telegraph  Co.,  161  U.  S.  96,  16  Sup.  Ct.  506,  40  L.  Ed.  630 ; 
Waite  V.  Santa  Cruz,  184  U.  S.  302,  22  Sup.  Ct,  327,  46  L.  Ed.  552  ; 
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Seaver  v,  Bigelow,  72  U,  S.  208,  18  L.  Ed.  595.  But  the  bill  in  this 
case  does  not  assert  distinct  claims  against  several  persons,  and  seek- 
to  aggregate  them  to  make  up  the  jurisdictional  amoiiht;  nor  is  it  a 
suit  to  condemn  or  appropriate  a  right  of  way  across  defendants'  lands. 
It  is  specifically  alleged  that  the  plaintiff  many  years  ago  "acquired  and 
now  holds"  the  right  of  way  as  a  perpetual  easement.  The  property 
involved,  and  which  the  complainant  seeks  to  protect,  is  the  easement 
or  right  of  way  acquired  many  years  ago — tlie  right  to  run  its  trains 
along  its  railway.  The  value  of  the  thing  involved  in  this  suit  cannot 
be  ascertained  by  aggregating  the  value  of  the  several  strips  of  land 
covered  by  the  nght  of  way  across  the  tracts  owned  by  the  defendants. 
That  becomes  clear  when  we  consider  that  one  defendant — ^the  one 
whose  land  on  one  side  joins  the  right  of  way  for  only  200  feet — can 
damage  the  complainant  as  much  by  obstructing  its  right  of  way  as  all 
of  the  defendants  owning  the  other  19,800  feet.  A  permanent  impedi- 
ment on  10  feet  of  the  road  would  be  as  injurious  and  disastrous  to 
complainant's  rights  as  an  impediment  on  10  miles  of  it.  When  the 
pleader  says  that  the  "property  claimed  by.  it"  and  "which  is  involved 
in  this  suit"  is  worth  more  than  $2,000,  he  means,  not  that  several  and 
distinct  claims  against  the  several  defendants  are  to  be  valued  and  added 
together,  but  it  means  the  one  indivisible  right  to  run  its  trains  on  its 
right  of  way.  That  is  the  right  it  seeks  to  protect  by  its  suit  praying 
for  an  injunction.  In  a  suit  to  abate  a  railroad  bridge  as  a  nuisance  tlje 
Supreme  Court  held  that  the  wine  of  the  right  to  maintain-  the  bridge, 
and  not  the  amount  of  complainant's  damage,  determines  the  jurisdic- 
tion of  the  court.    The  question  was  disposed  of  with  much  brevity : 

**Btit  the  want  of  a  sufficient  amount  of  damage  having  been  sustained  t'r 
give  the  federal  courts  jurisdiction  will  not  defeat  the  remedy,  as  the  removal 
of  the  obstruction  is  the  matter  of  controversy,  and  the  value  of  the  object 
must  goveriL"  Mississippi,  etc,  Railroad  v.  Ward,  67  U.  S.  485,  492,  17  L.  Ed. 
31K 

In  an  injunction  suit  by  a  railroad  company  to  maintain  its  scheduled 
rate  against  attack  by  numerous  actions  in  state  courts  it  was  held  by 
this  court,  citing  the  case  last  quoted,  that  the  amount  in  dispute  was 
the  value  of  the  object  to  be  gained  by  the  bill.  T.  &  P.  Railway  v. 
Kuteman,  54  Fed.  547,  4  C.  C.  A.  503.  The  same  principle  has  been 
announced  in  other  c;ases.  Whitman  v.  Hubbell  (C.  C.)  30  Fed.  81 ; 
Smith  V.  Bivens  (C.  C.)  56  Fed.  352 ;  Humes  v.  City  of  Fort  Smith 
(C.  C.)  93  Fed.  857;  Nashville,  etc.,  Railroad  v.  M'Connell  (C.  C.)  82 
Fed.  65.  In  a  case  where  the  plaintiff  sought  an  injunction  against  sev- 
eral defendants  diverting  water  from  a  river,  it  was  held  that  it  need 
not  appear  that  the  amount  involved  as  to  each  defendant  exceeded 
$2,000.  The  matter  involved  was  the  injury  to  the  plaintiff's  property. 
If  the  injury  sought  to  be  enjoined  was  of  the  jurisdictional  amount, 
that  was  sufficient.  Pacific  Live  Stock  Co.  v.  Hanley  et  al.  (C.  C.)  98 
Fed.  327.  A  recent  decision  of  the  Supreme  Court  sustains  this  view. 
The  plaintiff  was  a  dealer  in  imported  liquors.  The  defendants — 
several  .constables — ^threatened  to  seize  and  destroy  ell  liquor  imported 
by  him  into  the  state.  Objection  was  made  to  the  plaintiff's  bill  on  the 
ground  that  the  value  in  controversy  did  not  exceed  the  sum  of  $2,000. 
The  record  showed  that  he  intended  to  import  liquors  of  a  value  ex- 
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ceeding  that  sum,  and  that  the  right  to  deal  in  such  liquors  was  of  a 
greater  value  than  $2,000.  This  appears  in  evidence  by  an  agreed 
statement.    THe  court  held  that: 

*'Such  statements  sufficiently  concede  that  the  pecuniary  value  of  plaintiff's 
rights  in  controversy  exceed  the  value  of  two  thousand  dollars.  Nor  can  it 
be  reasonably  claimed  that  the  plaintiff  must  postpone  his  application  to  the 
«  Circuit  CJourt,  as  a  court  of  equity,  until  his  property  to  an  amount  exceeding 
in  value  two  thousand  dollars  has  been  acti}ally  seized  and  confiscated,  and 
when  the  preventive  remedy  by  injunction  would  be  of  no  avaiL"  Scott  v. 
Donald,  165  U.  S.  107,  17  Sup.  Ct  262,  41  L.  Ed.  648. 

It  must  be  remembered,  too,  that  this  question  is  before  us  on  de- 
murrer, and  that  the  value  is  not  liquidated  or  fixed  by  law.  The  al- 
leged value,  therefore,  must  govern.  Texas  &  Pacific  Ry.  v.  Kuteman, 
54  Fed.  547,  4  C.  C.  A.  503.  Taking  the  averments  of  the  bill  as  true, 
as  we  must  do  on  demurrer,  we  think  it  is  shown  that  the  value  of  the 
right  involved  in  the  suit  is  sufficient  to  confer  jurisdiction. 

4.  The  appellees  contend  that  there  is  a  misjoinder  of  parties  defend- 
ant. There  has  been  much  controversy  in  recent  years  as  to  the  cir- 
cumstances under  which  a  plaintiff  may  join  many  defendants  in  a  suit 
in  equity  to  prevent  a  multiplicity  of  suits.  Some  courts  have  held 
that  Mr.  Pomeroy  (i  Pom.  Eq.  Jur.  §§  245-273)  has  unduly  enlarged 
the  rule.  Tribette  v.  Railroad  Company,  70  Miss.  182,  12  South.  32, 
19  L.  R.  A.  660,  35  Am.  St.  Rep.  642 ;  Turner  v.  Mobile,  135  Ala.  73, 
33  South.  132.  But  there  are  other  aijlhorities  that  fully  indorse  the 
views  of  the  text-writer.  Harlan,  Circuit  Justice,  in  Osborne  v.  Wis- 
consin Railway  Co.  (C.  C.)  43  Fed.  825 ;  De  Forest  v.  Thompson  (C.  C.) 
40  Fed.  375 ;  Ritchie  v.  Sayers  (C.  C.)  100  Fed.  520 ;  Keese  v.  City  of 
Denver,  10  Colo.  113,  15  Pac.  825;  Carlton  v.  Newman,  77  Me. 
408,  I  Atl.  194.  If  the  position  taken  by  Pomeroy  and  the  authorities 
last  cited  be  correct,  there  is  no  misjoinder  of  parties  defendant,  be- 
cause equity  would  have  jurisdiction  of  the  case  on  the  sole  ground  of 
preventing  a  multiplicity  of  suits.  But  in  this  case  we  are  not  re- 
quired to  take  either  side  in  that  controversy.  Here  the  jurisdiction  in 
equity,  as  we  have  seen,  is  not  dependent  alone  on  preventing  a  multi- 
plicity of  suits.  There  are  other  and  distinct  grounds  for  equitable  in- 
terference. The  complainant  seeks  by  injunction  to  prevent  an  ob- 
struction to  and  interference  with  its  right  of  way  under  circumstances, 
as  we  have  shown,  that  confer  equity  jurisdiction  from  the  inherent  na- 
ture of  the  case,  aside  from  the  fact  that  the  interposition  of  the  equity 
court  may  prevent  a  multiplicity  of  suits.  As  to  the  alleged  mis- 
joinder of  the  defendants,  the  question  here  is,  when  may  defendants  be 
joined  in  a  suit  by  a  complainant,  the  bill  stating  other  grounds  for 
equitable  interference,  and  not  depending  for  its  equity  on  the  doctrine 
of  preventing  a  multiplicity  of  suits?  The  rule,  we  think,  is  plain 
that  when  the  matter  in  litigation  is  entire  in  itself,  and  does  not  con- 
sist of  separate  things,  having  no  connection  with  one  another,  it  is 
not  necessary  that  each  defendant  should  have  an  interest  in  the  suit 
coextensive  with  the  claim  set  up  by  the  bill.  He  may  have  an  interest 
in  a  part  of  the  matter  in  litigation  instead  of  the  wholfe.  There  can  be 
no  reason  why  one  complainant,  who  has  the  same  right  against  a  num- 
ber of  persons — ^that  right  being  such  that  it  confers  equity  jurisdic- 
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tion — ^may  not  have  that  right  determined  as  to  all  the  parties  interested 
by  one  suit.  The  plaintiff's  claim  is  an  entirety.  It  is  a  suit  to  protect 
a  single  indivisible  right  of  way.  The  right  claimed  is  exactly  the 
same  against  each  one  of  the  defendants.  All  of  the  defendants  are 
interfering  in  the  same  manner  with  the  same  right  of  way.  As 
the  case  is  one  on  the  averments  of  the  bill  within  the  jurisdiction  of  a 
court  of  equity,  there  can  be  no  reason  for  requiring  the  complainant 
to  file  15  bills,  one  against  each  defendant.  It  is  no  objection  that  the 
several  defendants  each  have  a  right  to  make  a  separate  defense  against 
the  claim  of  the  complainant,  provided  the  complainant's  assertion  of 
right  is  the  same  against  each,  and  there  is  only  one  general  question 
to  be  settled,  which  pervades  the  whole  case.  It  is  enough  if  the  pur- 
pose of  the  bill  is  to  establish  a  single  right  between  the  complainant 
and  the  several  defendants.  Hyman  v.  Wheeler  (C.  C.)  33  Fed.  629; 
Pacific  Live  Stock  Co.  v.  Hanley  et  al.  (C.  C.)  98  Fed.  327;  Smith  v. 
Bivens  (C.  C.)  56  Fed.  352;  Nashville,  etc.,  Railroad  v.  M'Connell  (C.  C.) 
82  Fed.  65;  Union  Mill  &  Mining  Co.  v.  Dangberg  (C.  C.)  81  Fed.  73; 
Pillsbury-Washbum  Mills  v.  Eagle,  86  Fed.'^6o8,  30  C.  C.  A.  386,  41 
L,  R.  A.  162;  Prentice  v.  Duluth  Forwarding  Co.,  58  Fed.  437,  7 
C.  C.  A.  293 ;  Sang  Lung  v.  Jackson  (C.  C.)  85  Fed.  502 ;  American 
Central  Ins.  v.  Landau,  56  N.  J.  Eq.  513,  39  Atl.  400;  Cadigan  v. 
Brown,  120  Mass.  493 ;  Kerr  on  Injunctions  (Ed.  1880)  522. 

We  do  not  deem  it  necessary  at  this  time  to  decide  other  questions. 
The  complainant  contends  that  the  width  of  the  right  of  way  should 
be  fixed  at  150  feet,  the  charter  of  the  company  having  authorized  the 
obtaining  of  a  right  of  way  of  that  width.  The  defendants  assert  that 
a  right  of  way  acquired  by  prescription  does  not  exceed  in  width  the 
land  occupied  and  used  as  a  right  of  way.  Clearly,  this  question, 
though  elaborately  argued  here,  is  not  necessarily  involved  in  a  de- 
cision of  the  demurrers,  which  are  addressed  to  the  whole  bill. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrers. 


H.  C.  JUDD  &  ROOT  v.  NEW  YORK  &  T.  8.  S.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  12,  1904.) 

No.  18. 

1.  Evidence— Coi£PETENCT— Admissions  of  Onb  not  a  Pabtt  to  thb  Rkcobd. 
In  an  action  by  the  owner  of  goods  against  a  carrier  to  recover  for  a 
loss  of  goods  through  the  alleged  negligence  of  the  defendant.  In  order 
to  render  admissions  of  an  Insurer  of  the  goods,  as  against  Its  Interest 
admissible  (If  admissible  under  any  circumstances),  It  must  have  been  a 
party  to  the  suit,  either  on  the  record  or  otherwise.  In  complete  control 
of  the  litigation.  It  must  not  only  have  paid  to  the  Insured  In  full  and 
unconditionally  the  Indemnity  for  which  It  had  become  liable,  but  it  must 
have  actually  asserted  Its  right  of  subrogation  by  bringing  and  controlling 
the  suit  In  the  name  of  the  assured,  before  It  can  be  Invested  with  such  an 
Interest  as  a  real  party  as  to  render  Its  admissions  competent  evidence 
in  behalf  of  defendant  The  fact  that  It  has  a  contingent  or  collateral  In- 
terest in  the  result  of  the  suit  growing  out  of  Its  contract  with  plaintiff, 
with  which  defendant  has  no  concern,  cannot  render  its  admission  com- 
petent evidence  to  relieve  defendant  from  liability  under  its  contract  with 
plaintiff. 
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2.  Saice— Relevanot. 

In  an  action  against  a  carrier  to  recover  the  ralne  of  goods  destroyed 
by  fire  while  In  defendant's  custody  through  its  alleged  negligence  in 
placing  them  in  a  warehouse  adjoining  one  which  was  at  the  time  subject 
to  special  hazard  from  fire  because  of  its  contents  and  the  conditions  exist- 
ing, the  fact  that  the  Insurer  of  the  goods  lost,  with  other  companies, 
had  at  some  previous  time  established  a  uniform  rate  of  premiums  for 
Insurance  on  both  warehouses.  Is  irrelevant  to  prove  an  admission  by  the 
insurer  that  defendant  was  not  negligent  in  the  respects  alleged*  conceding 
that  the  admission,  if  proved,  would  be  competent  evidence. 

Acheson,  Circuit  Judge,  dissenting.  - 

On  Rehearing. 

For  former  opinion,  see  117  Fed.  206. 

GRAY,  Circuit  Judge.  The  plaintiffs  in  this  case  brought  suit 
against  the  defendant  for  the  recovery  of  damages  resulting  to  them 
from  the  loss  by  fire  of  a  large  amount  of  wool,  stored  in  the  sheds  of 
the  defendant  while  awaiting  transportation.  The  plaintiffs  alleged 
and  adduced  evidence  tiding  to  show  negligence  on  the  part  of  the 
defendant,  in  storing  tins  wool  in  a  shed  adjoining  another  shed,  not 
in  its  ownership  or  control,  containing  a  large  amount  of  jute,  alleged 
to  be  exceedingly  inflammable,  and  which,  as  the  shed  was  an  open 
one,  was  exposed  to  the  sparks  of  passing  locomotives.  There  was 
ako  evidence  tending  to  show  that  it  was  the  rendezvous  of  a  number 
of  tramps,  idle  boys  and  men,  who  loafed  and  slept  on  top  of  the  jute 
bales,  where  they  were  frequently  seen  playing  cards  and  smoking 
pipes.  It  was  also  testified  that  no  watchman  was  employed  by  those 
who  owned  this  adjoining  shed,  and  there  was  evidence  tending  to 
show  that  these  conditions  were  known  to  the  defendant,  when  it  stored 
the  wool  of  the  plaintiflFs  in  its  own  shed. 

At  the  trial  in  the  court  below,  the  learned  judge  gave  a  peremptory 
instruction  to  the  jury  to  find  for  the  defendant,  and  upon  a  writ  of 
error  to  the  judgment  entered  on  that  verdict,  this  court  reversed  the 
same  and  ordered  a  new  trial,  on  the  ground  that  the  testimony  tend- 
ing to  show  extraordinary  hazard  to  which  the  wool  of  the  plaintiffs 
had  been  exposed  by  the  defendant,  while  performing  his  contract  of 
transportation,  and  the  consequent  alleged  liability  on  its  part  to  the 
plaintiffs  for  its  loss,  should  have  been  submitted  to  the  jury.  It  was 
upon  this  general  view  that  the  judgment  below  was  reversed  and  the 
new  trial  ordered.  There  was,  however,  another  assignment  of  error, 
as  to  which  this  court  in  its  opinion  said  (117  Fed.  206,  212,  54  C.  C. 
A.  238): 

"It  would  not  be  necessary  to  notice  the  second  assignment  of  error,  were  it 
not  that  the  disposition  of  this  case  will  involve  a  new  trial,  and  it  is  im- 
portant that  the  views  of  this  court  should  be  expressed  in  regard  to  the  sub- 
ject matter  of  that  assignment  Evidence  was  admitted,  against  the  objection 
of  the  plaintiffs,  to  show  that  the  wool  was  insured  in  the  Insurance  Company 
of  North  America,  and  that  the  Insurance  money  had  been  paid  to  plaintiffs, 
under  an  agreement  that  the  money  should  not  be  repaid,  unless  plaintiffs  were 
able  in  this  suit  to  recover  it.  This  evidence  was  offered  by  defendant,  avow- 
edly for  its  bearing  upon  the  question  of  negligence.  It  was  to  show  that  the 
insurance  company  was  the  real  plaintiff,  and  that  as  it,  with  other  insurance 
companies,  had  a  uniform  rate  of  premium  for  Insurance  on  the  sheds,  it  was 
estopped,  as  real  plaintiff,  from  saying  that  the  risk  was  unusually  hazardous. 
The  payment  made  by  the  insurance  money  to  the  plaintiff  was,  as  shown  by 
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tiie  receipt  In  evidence,  a  conditional  loan,  and  not  a  payment  It  did  not  de- 
stroy plaintiff's  right  of  action  against  the  defendant  nor  put  the  insurance 
company  in  the  situation  of  a  real  or  nominal  plaintiff,  so  that  its  admissions 
or  conduct  could  be  taken  in  anywise  to  affect  the  real  plaintiff  by  estoppel  or 
otherwise.  Even  If  the  loss  had  been  out  and  out  paid,  the  equitable  right  of 
subrogation  inuring  to  the  insurer,  would  only' authorize  him  to  use  the  name 
of  the  Insured  in  an  action  against  one  whose  failure  of  duty  to  the  insured 
caused  the  loss.  There  is  no  contract  or  privity  between  the  insurer  and  the 
defendant  In  St  Louis  R.  R.  CJo.  v.  CJomuierclal  Union  Insurance  Company, 
139  U.  S.  223  [11  Sup.  Ct  554,  35  L.  Ed.  154],  the  court  says:  'By  the  strict 
rules  of  the  common  law,  it  (the  right  of  the  insurer)  must  be  assert<KL  In  the 
name  of  the  assured,  but  in  any  form  of  remedy,  the  insurer  can  take  nothing 
by  subrogation,  but  the  rights  of  the  assured,  and  if  the  assured  have  no  right 
of  action,  none  passes  to  the  insurer.'  The  rights  in  litigation  in  this  case  are 
those  which  accrue  out  of  the  contractual  relations  existing  between  the  plain- 
tiffs and  the  defendant  company.  No  others  are  the  subject  of  discussion  or 
determination,  and  nothing  that  passed  between  the  plaintiffs  and  the  Insur- 
ance company  can  affect  those  rights.  The  transaction  between  the  Insurance 
company  and  the  assured  was,  therefore,  without  relevancy,  and  was  incom- 
petent as  evidence  in  the  case." 

It  is  as  to  the  soundness  of  the  views  here  expressed  upon  this  single 
point,  that  a  rehearing  was  asked  for  and  granted.  We  have  care- 
fully considered  the  argument  of  counsel  at  the  rehearing,  and  find  no 
reason  to  change  the.  opinion  expressed  by  this  court,  as  to  the  impro- 
priety of  admitting  the  evidence  as  to  the  transaction  between  the  plain- 
tiffs and  the  insurance  company,  and  as  to  the  rates  imposed  by  that 
ccmipany  and  other  insurance  companies  upon  buildings  of  a  like  char- 
acter and  situation  to  that  in  which  the  wool  was  destroyed. 

The  testimony  admitted  by  the  court  below,  against  the  objection  of 
the  plaintiffs,  was,  first,  that  the  wool  was  insured  by  plaintiffs  in  the 
Insurance  Company  of  North  America,  and  that  the  amount  of  the 
insurance  money  had  been  paid  by  the  company  to  the  plaintiffs  as  a 
loan,  to  be  held  as  security  for  the  liability  of  said  company  to  the 
plaintiffs,  if  they  should  fail  to  collect  from  the  carriers  of  the  wool 
insured  the  loss  of  the  same,  but  that  in  the  event  of  success  in  collect- 
ing the  said  loss,  the  said  money  so  loaned  to  be  repaid  to  the  insurance 
company;  second,  that  the  said  insurance  company,  together  with  other 
insurance  companies,  had  fixed  a  uniform  rate  for  g^xls  stored  in  all 
the  sheds  or  warehouses  situated  along  the  said  water  front  of  Galves- 
ton, including  that  of  the  defendant,  in  which  the  wool  was  stored,  and 
the  adjoining  shed  where  the  jute  was  stored  and  the  fire  originated. 
Assuming  for  the  moment  the  relevancy  of  the  facts  thus  introduced, 
we  will  consider  the  legal  propriety  of  the  evidence  by  which  they 
were  sought  to  bo  established.  A  fact  may  be  relevant,  while  the  tes- 
timony by  which  it  is  offered  to  be  proved  may  be  inadmissible.  A  fact, 
though  relevant,  cannot,  as  a  general  rule,  be  proved  by  hearsay  testi- 
mony. In  this  case,  it  is  sought  to  avoid  this  objection  by  the  con- 
tention that  the  offered  testimony  is  within  the  exception  to  this  rule, 
as  being  an  admission  against  interest  of  those  who,  while  not  parties 
of  record,  were  yet  so  interested  in  the  subject  matter  of  the  suit,  as 
to  be  the  real  parties  plaintiff.  The  ground  alleged,  upon  which  it  was 
and  is  contended  that  this  particular  testimony  was  admissible,  is,  that 
the  payment  of  the  insurance  money  to  the  plaintiffs,  though  in  form 
of  a  loan,  was  an  absolute  payment,  which  made  the  Insurance  Com- 
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pany  of  North  America  the  real  plaintiff  and  party  in  interest,  and  be- 
ing such,  tlie  fact  that  it  had  charged  certain  rates  for  insurance,  as 
stated,  was,  in  effect,  an  admission  that  there  was  no  extra  hazard,  in 
its  opinion,  attached  to  the  storing  of  the  wool  in  the  shed  of  the  de- 
fendant, under  the  circumstances  stated;  or,  in  other  words,  that  it 
was  admissible  upon  the  ground  that  such  conduct  was  an  admission 
against  interest  of  the  real  party  plaintiff  in  the  suit,  or  at  least  of  a 
party  so  identified  in  interest  as  to  make  its  admissions,  under  the  cir- 
cumstarices,  evidence  in  the  case. 

The  principal  authority  cited  by  the  defendant  below,  in  support  of 
this  contention,  is  this  statement  made  by  Greenleaf,  in  his  work  on 
Evidence,  volume  I,  §  i8o; 

"The  law,  In  regard  to  this  source  of  evidence,  looks  chiefly  to  the  real  par- 
ties in  interest,  and  gives  to  their  admissions  the  same  weight,  as  though  they 
were  parties  to  the  record.  Thus  the  admissions  of  the  cestui  que  trust  of  a 
bond ;  those  of  the  persons  interested  in  a  policy  effected  in  another's  name,  for 
their  benefit ;  those  of  the  shipowners,  in  an  action  by  the  master  for  freight ; 
those  of  the  indemnitrlng  creditor,  in  an  action  against  the  sheriff ;  those  of 
the  deputy  sheriff,  in  an  action  against  the  high  sheriff  for  the  misconduct  of 
the  deputy ;  are  all  receivable  against  the  party  making  them.  And,  in  gen- 
eral, the  admissions  of  any  party  represented  by  another,  are  receivable  in  evi- 
dence against  his  representative.'' 

But  it  is  not  every  collateral,  incidental  or  contingent  interest  in  the 
result  of  a  suit,  that  furnishes  legal  ground  for  the  introduction  of 
hearsay  testimony,  as  being  the  admission  of  a  party  in  interest.  For 
instance,  take  the  cases  cited  by  Greenleaf,  in  the  passage  just  quoted, 
and  we  find  the  kind  of  interest,  which  maJces  the  admissions  of  a  per- 
son evidence  in  a  case  in  which  he  is  not  a  nominal  or  real  party,  very 
different  from  that  of  the  interest  of  the  insurance  company  in  th©  re- 
sult of  the  suit  in  the  case  before  us.  Thus,  the  interest  of  the  cestui 
que  trust  of  a  bond,  in  a  suit  by  the  trustee,  is  an  original  interest,  and 
not  a  mere  incidental  interest  in  the  result  of  the  suit;  so  also,  the  in- 
terest of  persons  in  a  policy  effected  in  another's  name,  for  their  benefit. 
This  is  another  case  of  trustee  and  cestui  que  trust;  so  also  of  the 
shipowners,  in  an  action  by  the  master  for  freight ;  the  interest  of  the 
shipowners  and  master  is  identical  and  original  in  the  thing  itself  that 
is  sued  for,  not  a  mere  incidental  interest  in  the  result  of  a  suit;  so 
also  the  interest  of  the  indemnifying  creditor,  in  an  action  against  the 
sheriff  for  trespass ;  the  creditor  controlled  the  writ  under  which  the 
sheriff  acted,  and  the  sheriff  committed  the  alleged  trespass  by  the 
direction  of  the  indemnifying  creditor.  The  same  is  true  as  to  the 
action  of  a  deputy  sheriff,  in  a  suit  against  the  high  sheriff,  for  the  mis- 
conduct of  the  deputy. 

The  last  clause  of  the  citation  from  Greenleaf  shows  the  character 
of  the  interest  which,  in  the  opinion  of  the  learned  author,  will  justify 
the  reception  of  the  admissions  to  which  he  refers.  It  is  this :  "And 
in  general,  the  admissions  of  any  party  represented  by  another  are 
receivable  in  evidence  against  his  representative."  In  no  sense  are  the 
plaintiffs  in  this  case  the  representatives  of  the  insurer,  in  the  suit 
brought  by  them  against  the  wrongdoer.  The  liability  of  the  latter  to 
the  plaintiffs  arose  out  of  a  contractual  relation  between  them,  to  which 
the  insurance  company  was  in  no  wise  privy,  and  the  contract  be- 
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tween  the  plaintiffs  and  the  insurance  company  was  solely  collateral 
thereto.  The  insurance  company,  by  reason  of  its  insurance,  had  no 
original  relation  to  the  contract  between  the  plaintiffs  and  the  defend- 
ant in  this  suit,  or  to  the  tort  which  constituted  the  cause  of  action. 
.Without  undertaking  to  define  with  exactness  the  interest  which  one 
must  have  in  the  subject-matter  of  the  suit,  to  render  his  admissions 
evidence  against  either  plaintiffs  or  defendant,  it  is  obvious  that  the 
interest  described  by  Greenleaf  as  sufficient  for  this  purpose,  in  the 
passage  cited,  grows  out  of  conditions  very  different  from  those  exist- 
ing in  the  case  before  us. 

Again,  it  is  to  be  observed  that  the  so-called  admissions  in  this  case 
were  not  made  with  reference  to  the  particular  negligence  charged 
against  the  defendant  Indeed  they  could  not  have  been  so  made,  as 
the  goods  had  only  been  stored  two  or  three  days  in  the  defendant's 
shed  when  the  fire  happened.  They  must,  therefore,  have  been  made 
sometime  before  the  negligence  in  the  storing  could  have  occurred,  as 
alleged.  That  is  to  say,  the  negligence,  owing  to  which  the  goods  were 
destroyed,  had  not  happened  at  the  time  the  uniform  rates  of  insurance 
testified  to  were  fixed,  and  the  so-called  admissions  were  not  part  of, 
or  related  to,  the  res  gestae  out  of  which  this  litigation  arose.  Certainly 
they  were  not  made  with  reference  to  that  happening,  and  it  is  easy 
to  see  the  pertinency  of  the  statement  by  Greenleaf,  in  section  179  of 
the  volume  already  qmoted  from,  viz. : —  I 

"The  admissions,  which  are  thus  receivable  in  evidence,  must,  as  we  have 
seen,  be  those  of  a  person  having  at  the  time  some  interest  in  the  matter  after- 
wards in  controversy  in  the  suit  to  which  he  is  a  party." 

Lamar  v.  Micou,  112  U.  S.  452,  465,  5  Sup.  Ct.  221,  28  L.  Ed.  751. 

But,  however  this  may  be,  the  inadmissibility  of  these  so-called  ad- 
missions does  not  rest  on  this  ground  alone.  We  have  considered  the 
interest  of  the  insurance  company  in  this  suit,  as  an  indemnitor  of  the 
plaintiffs,  without  regard  to  whether  it  has  paid  to  the  plaintiffs  the 
amount  for  which  it  had  become  liable  under  its  contract.  It  could 
make  no  possible  difference  to.  the  steamship  company,  the  wrongdoer 
and  defendant,  whether  the  insurance  ccMnpany  had  made  good  its  con- 
tract of  indemnity  to  the  plaintiffs,  or  not.  Its  liability  to  the  plaintiffs 
could  in  no  wise  be  affected  by  what  occurred  in  that  regard  between 
the  plaintiffs  and  their  indemnitor.  The  defendant  in  the  suit  could 
not  have  interposed  as  a  defense  the  receipt  by  the  plaintiff,  from  the 
insurance  company,  of  full  indemnity  for  the  loss  sued  for.  The  plain- 
tiffs, notwithstanding  such  receipt,  could  have  recovered  in  their  suit 
against  the  wrongdoer,  and  thus  have  obtained  possession  of  the  money 
recovered  from  the  latter,  in  addition  to  the  money  received  from  the 
insurance  company.  It  is  true,  that  the  insurance  company,  in  the 
latter  case,  would  have  a  claim  against  the  assured  to  recoup  itself,  in 
full  or  pro  tanto,  for  the  indemnity  it  had  paid.  If  the  insurance  com- 
pany had  never  paid  a  penny  to  the  assured,  but  stood  by,  knowing  that 
if  the  assured  recovered  from  the  wrongdoer,  it  would  be  relieved  from 
payment,  its  interest  in  the  suit  would  be  precisely  the  same,  in  its  es- 
sential nature,  as  though  it  had  paid  in  full  and  unconditionally,  (pro- 
vided it  had  not  availed  itself  of  its  right  of  subrogation)  knowing 
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that  it  could  recover  from  the  assured  the  amount  he  obtained  by  suit 
from  the  wrongdoer. 

It  is  contended,  however,  by  the  defendant  in  error,  that  the  advance 
of  the  amount  of  the  insurance,  by  way  of  loan  or  indemnity,  con- 
stitutes the  insurer  the  real  party  in  interest,  whether  it  shall  appear- 
from  the  record  that  the  insurer  has,  or  has  not,  in  the  exercise  of  the 
right  of  subrogation,  actually  brought  the  suit  in  the  name  of  the  in- 
sured, or  is,  or  is  not,  in  control  of  the  litigation.  In  this  connection, 
the  doctrine  of  subrogation  was  much  discussed  by  counsel  for  the  de- 
fendant in  error.  It  is,  of  course,  true,  that  where  an  insurer  has  paid 
to  the  insured,  unconditionally  and  in  full,  the  indemnity  contracted 
for,  he  has  the  equitable  right  to  be  subrogated  to  all  the  remedies 
which  the  assured  had  for  the  recovery  of  the  loss  insured  against,  and 
may  therefore  bring  and  control,  in  the  name  of  the  assured,  a  suit 
against  a  wrongdoer  who  has  occasioned  the  loss.  As  we  have  already 
said  in  our  former  opinion,  quoting  the  language  of  the  Supreme  Court, 
the  right  of  the  insurer  must  be  asserted  in  the  name  of  the  assured, 
and  in  any  form  of  remedy,  the  insurer  can  take  nothing  by  subrogation 
but  the  rights  of  the  assured. 

It  is  not  necessary  that  we  should  in  this  case  determine  what  the 
effect  upon  the  question  before  us  would  be,  if  the  insurance  company 
had  paid,  unconditionally  and  in  full,  the  amount  of  its  insurance  to 
the  assured,  and  was  by  subrogation  in  control  of  the  suit  against  the 
steamship  company.  The  doctrine  of  subrogation  has  no  relation  to 
the  question  to  be  here  determined.  It  cannot  be  invoked  until  the  in- 
surance ccMnpany,  as  the  one  secondarily  liable,  has  absolutely  and  im- 
conditionally  paid  in  full  the  amount  of  the  indemnity  for  the  loss  in 
question.  It  would  have  then,  arid  only  then,  under  this  doctrine,  a  • 
right  to  assert  in  its  own  favor  the  rights  and  remedies  of  the  insured. 
Had  it  done  so,  it  would  be  material  to  consider  what  its  relation,  in 
a  suit  brought  for  its  benefit  and  under  its  control,  would  have  been 
to  the  alleged  default  of  the  transportation  company,  and  the  com- 
petency of  its  own  admissions  as  evidence  in  the  case.  In  this  suit, 
not  only  was  there  nothing  affirmatively  to  show  that  the  insurance 
company  was  in  control  thereof,  and  no  evidence  showing  that  it  was 
in  a  situation,  even,  to  assert  a  right  to  control,  but,  the  receipts  put 
in  evidence  by  the  defendant  absolutely  negative  the  right  of  the  insur- 
ance company  to  invoke  the  doctrine  of  subrogation,  inasmuch  as  they 
show  no  absolute  and  unconditional  pa3mient  of  the  indemnity,  but  a 
receipt  by  the  insured  of  money  from  the  insurance  company  "as  a  loan 
without  interest,  to  be  held  by  the  undersigned  as  a  security  for  the 
liability  of  the  said  ccxnpany  to  the  undersigned,  if  the  undersigned 
shall  fail  to  collect  from  the  carriers  of  the  wool  insured  the  loss  of  the 
said  wool  while  in  the  custody  of  said  carrier,  and  in  the  event  of  suc- 
cess in  collecting  said  loss  from  said  carrier  the  said  money  so  loaned 
is  to  be  repaid  to  said  insurance  company  by  the  undersigned."  Cer- 
tain it  is  that  there  could  be  no  right  to  subrogation  without  an  absolute 
payment  by  the  insurance  company  of  the  indemnity,  and  the  intention 
of  the  parties  shown  on  the  face  of  the  receipts,  clearly  precludes  any 
constructive  conversion  of  the  loan  into  a  payment  of  such  a  character 
as  to  permit  the  operation  of  the  doctrine  of  subrogation,  until  after 
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the  stage  in  the  case  had  been  passed  when  the  evidence  objected  to 
.  was  admitted.  There  is  nothing  in  the  provisions  or  nature  of  the 
receipts  suggestive  of  fraud  or  unfair  dealing  toward  the  steamship 
company  or  any  one.  It  was  a  matter  of  no  concern  to  the  alleged 
wrongdoer  what  arrangements  were  made  as  between  the  plaintiffs 
and  the  insurance  company,  with  respect  to  the  contract  of  indemnity 
The  plaintiffs  and  the  insurance  company  were  at  liberty  to  enter  into 
such  stipulations  as  they  thought  proper,  touching  that  subject-matter, 
without  in  anywise  affecting  the  primary  liability  of  the  steamship  com- 
pany, for  which  the  suit  was  brought.  In  order  to  render  any  admis- 
sions on  its  part  as  against  its  interest  admissible,  (if  admissible  under 
any  circumstances)  it  must  have  been  a  party  to  the  suit,  either  on  the 
record  or  otherwise,  in  complete  control  of  the  litigation.  It  must  not 
only  have  paid  to  the  assured,  in  full  and  unconditionally,  the  indemnity 
for  which  it  had  become  liable,  but  it  must  have  actually  asserted  its 
right  of  subrogation,  by  bringing  and  controlling  a  suit  in  the  name  of 
the  assured,  against  the  wrongdoer,  before  it  can  be  invested  with 
such  an  interest  as  a  real  party  as  would  render  its  admissions  com- 
oetent  evidence  in  behalf  of  the  defendant  Instead  of  putting  itself 
in  this  position,  the  insurance  company  chose  to  deal  with  the  assured 
in  die  manner  set  forth  in  the  record ;  to  pay  an  amount  equal  to  the 
insurance  money,  as  a  loan  or  security  (which  it  had  a  right  to  do) 
and  thus  put  itself  in  the  situation  of  one  who  had  a  merely  contingent 
and  collateral  interest  in  the  suit  brought  by  the  assured,  and  not  of 
one  who  had  a  direct  and  immediate  interest  therein,  of  such  character 
as  that  any  recovery  had  against  the  steamship  company  would  of  itself 
.  entitle  it  to  receive  tHe  moneys  recovered.  No  case  or  authority  has 
been  cited  by  the  able  counsel  for  the  defendant  in  error,  in  direct  sup- 
port of  his  contention  in  the  premises,  or  inconsistent  with  the  view 
here  taken.  ^  * 

But  another  vital»  and,  indeed,  underlying,  question,  as  to  the  ad- 
missibility of  this  evidence,  is  one  of  relevancy.  Assuming  the  mode 
of  proof  to  be  unexceptionable,  what  bearing  has  the  fact  so  offered 
to  be  proved  upon  the  issue  between  the  plaintiffs  and  defendant  in 
this  suit?  The  fact  offered  to  be  proved  is  the  conduct  of  certain  in- 
surance companies,  including  the  Insurance  Company  of  North  Amer- 
ica, in  fixing  a  uniform  rate  of  insurance  upon  the  sheds  along  the 
water  front  of  Galveston,  in  one  of  which  the  loss  in  question  occurred. 
The  fact  itself  is  colorless  and  irrelevant.  Its  only  value  is  as  the 
foundation  of  an  inference,  more  or  less  probable,  that  the  Insurance 
Company  of  North  America  was  of  the  opinion  that  there  was  no- 
extraordinary  hazard  in  storing  the  goods  of  the  plaintiffs  in  one  of 
those  sheds.  It  was  not  offered  to  prove  that  the  insurance  company 
had  expressed  this  categorical  opinion,  or  one  to  that  effect.  The 
thing  proved  was  the  fact,  as  above  stated,  from  which  an  inference 
was  at  best  only  arguable.  This,  surely,  is  too  remote  to  be  brought 
within  any  fair  construction  of  the  rule  as  to  relevancy.  Not  only  is 
it  too  remote,  but  the  inference  which  the  defendant  in  error  asks  us 
to  draw  is  not  a  necessary  one,  nor  even  a  probable  one.  The  rea- 
sons for  fixing  this  alleged  uniform  rate,  do  not  appear.  They  may 
have  been  determined  upon,  as  covering  the  very  conditions  out  of 


Digitized  by 


Google 


14  128  FEDERAL  REPORTER. 

which  the  fire  risk  arose.    We  find,  in  the  testimony  of  one  of  the  wit- 
nesses produced  by  the  defendant  in  error,  as  an  expert  insurance  . 
agent,  to  prove  this  alleged  tmiform  rate  of  insurance,  the  following: 

*'Q.  Did  or  did  not  the  rate  whlcli  you  have  just  testified  to  apply  to  all  of 
the  sheds  and  warehouses  on  the  wharf  front  In  Galveston?  A.  It  did  apply, 
with  one  exception,  and  that  exception  was,  where  a  day  and  night  watchman 
were  kept  constantly  on  duty,  a  lower  rate  was  charged." 

This  testimony  is  nowhere  contradicted  or  qualified.  We  thus  have 
the  fact  proved,  that  this  alleged  uniform  rate  was  meant  to  cover  the 
special  risk  that  existed  where  no  day  and  night  watchman  were  em- 
ployed. But  the  very  gravamen  of  the  case  of  the  plaintiffs,  was,  that 
this  special  risk  was  caused  largely  by  reason  of  the  fact,  known  to 
defendant,  that  no  watchman,  either  by  day  or  night,  was  employed  in 
the  shed  where  the  jute  was  stored,  directly  adjoining  that  of  the  de- 
fendant, where  the  wool  of  the  plaintiffs  was  stored.  So  we  see  how 
unjust  it  would  be  to  ask  that  the  inference  contended  for  by  the  de- 
fendant in  error,  should  be  drawn,  in  the  face  of  the  fact  that  the  insur- 
ance companieis  themselves  considered  the  nonemployment  of  day  and 
night  watchmen  a  special  hazard  to  be  covered  by  a  higher  rate  of 
insurance.  There  were  other  special  circumstances  of  risk  proved  by 
the  plaintiffs,  such  as  the  daily  and  nightly  gathering  of  tramps  and 
loafers,  in  the  shed  where  the  highly  inflammable  jute  was  stored,  who 
smoked  pipes  and  cigars  while  lying  on  top  of  the  bails.  These  con- 
ditions were  not  necessarily  permanent,  and  did  not  presumably  enter 
into  the  question  of  the  rates  to  be  charged  by  the  insurance  companies. 
This  special  hazard,  from  which  most  probably  the  fire  actually  occur- 
red, could  not  have  been  taken  into  consideration  in  fixing  the  uniform  • 
rates  of  insurance.  The  admission  of  such  testimony  would  not,  in 
our  opinion,  tend  to  the  elucidation  of  the  truth,  in  determining  the 
question  of  negligence  or  no  negligence  on  the  part  of  the  defendant, 
but  could  only  tend  to  confuse  the  minds  of  the  jury,  and  lead  them 
away  from  the  real  issue  in  the  case. 

The  question  of  relevancy  must  largely  depend  upon  the  opinion  of 
the  judge  or  the  court  to  whom  it  is  presented.  In  this  case,  we  have 
no  hesitancy  in  saying  that,  in  our  opinion,  the  relevancy  of  the  facts 
sought  to  be  proved,  is  too  remote  to  be  recognized. 

Adhering  to  the  opinion  already  expressed  upon  this  point,  the  judg- 
ment below  is  reversed  and  a  new  trial  ordered. 

ACHESON,  Circuit  Judge.  I  dissent  from  the  views  and  conclu- 
sion of  the  majority  of  the  court  above  expressed. 
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SAUNDERS  V.  SOUTHERN  RY.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  17,  1904.) 

No.  1,236. 

1.  Cabbiebs— Loss  OF  Baggage— CoNTBACT  Limiting  Liabilitt. 

It  Is  the  settled  law  that  a  common  carrier  may  contract  for  a  reason- 
able limitation  of  its  common-law  liabflity  for  loss  or  damage  to  either 
freight  or  baggage  not  resulting  from  its  own  negligence  or  that  of  its 
serrants. 

2.  SAUB— CONTBACT  IMPLIED  FBOM  SALE  OF  TICKET— BAGGAGE. 

A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  implied  from  the  sale  of  a  ticket  by  a  car- 
rier to  a  passenger,  but  such  implied  obligation  is  limited  to  such  articles 
of  personal  baggage  as  are  reasonably  required  for  the  comfort  or  con- 
yenience  of  the  passenger  and  his  family. 

&  Same. 

A  passenger  is  required  to  act  in  good  faith,  and  if  he  obtains  carriage 
on  his  ticket  as  personal  ba*ggage  of  merchandise  or  articles  not  properly 
such  baggage,  without  disclosing  the  fact,  the  carrier  will  not  be  liable 
for  their  loss  or  damage;  but  if  such  articles  are  accepted  without  de- 
ception by  the  passenger,  and  with  notice,  the  liability  will  arise  to  safely 
carry  and  deliver.' 

4b  Same— CoNTBACT  Limiting  Liability. 

The  general  liability  of  a  carrier  for  the  baggage  of  a  passenger  is  that 
of  an  insurer,  but  this  common-law  liability  may  be  limited  by  an  agree- 
ment, fair  and  reasonable  between  the  carrier  and  passenger,  against  all 
loss  and  damage  not  resulting  from  the  negligence  of  the  carrier  or  its 
servants.  Such  a  contract,  however,  must  have  been  accepted  by  the 
passenger  with  knowledge  of  its  terms,  and  such  knowledge  will  not  be 
implied. 

5.  Same— Abticles  not  Pebsonal  Baggage— Theatbical  Pbopebties. 

Stage  costumes,  scenery,  etc.,  making  up  the  paraphernalia  of  a  traveling 
theatrical  company,  do  not  constitute  personal  baggage  which  a  carrier 
Impliedly  contracts  to  carry  without  compensation  on  the  tickets  of  the 
company  as  passengers,  unless  a  general  custom  to  do  so  is  shown;  and 
they  must  be  shipped  as  freight  under  the  customary  regulations,  or  by 
special  arrangement  therefor. 

6L  Same— CoNTBACT  Releasing  fbom  LiABiLmr— Qxtsstion  fob  Jubt. 

Plaintiff,  who  was  manager  of  a  theatrical  company  of  14  members, 
through  his  advance  agent,  applied  to  defendant  railroad  company  for 
rates  for  his  company,  baggage,  and  stage  properties  from  Birmingham, 
Ala.,  to  Ijexington,  Ky.,  by  way  of  three  other  cities,  where  he  desired  to 
stop.  He  was  told  that  by  buying  18  tickets  at  company  rates  he  would 
be  entitled  to  a  car  for  the  baggage  and  other  properties  fre©,  which  offer 
was  accepted.  A  week  later  plaintiff  bought  the  tickets  from  there  to 
Atlanta,  and  was  given  the  car.  A  regulation  of  defendant  and  other 
southern  railroads  required  the  purchaser  in  such  cases  to  sign  a  release 
exempting  defendant  from  liability  for  "any  loss  or  damage"  to  baggage. 
Neither  plaintiff  nor  his  agent  was  Informed  of  such  regulation,  but  his 
property  man,  after  loading  the  car,  was  required  to  and  did  sign  such  release 
without  his  knowledge.  At  Atlanta  plaintiff  again  bought  tickets  through 
to  Lexington,  with  stop-over  privilege  at  the  two  other  cities.  He  was 
not  then  told  of  the  regulation,  but  was  later  asked  to  sign  the  release, 
and  refused.    His  car  was  taken  on,  however,  until  the  time  he  left  the 

f  1.  Limitations  of  liability  of  carriers  for  injuries  to  passengers  and  for 
baggage,  see  note  to  Clark  v.  Geer,  32  C.  C.  A.  301. 
f  4.  See  Carriers,  vol.  9,  Cent  Dig.  S§  1544, 1548,  1649. 
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last  point  before  reaching  Lexington,  where,  on  his  ref osal  to  sign  the  re- 
-  lease,  the  car  was  held,  and  caused  him  to  lose  his  engagement  at  Lexing- 
ton. After  12  hours  he  signed  the  release  under  protest,  and  the  car  was 
forwarded.  Held,  that  plaintiff  was  not  bound  by  the  regulation  unless 
he  had  notice  of  it  before  the  contract 'was  completed  by  his  purchase  of 
tickets ;  that,  in  the  absence  of  actual  notice,  it  could  not  be  Imputed  to 
him  through  his  property  man ;  that  it  might  be  presumed  from  the  gener- 
ality of  the  regulation,  the  length  of  time  it  had  been  in  force,  and  his 
experience  in  the  business,  but  that  under  the  evidence  such  presumption 
could  not  be  drawn  as  matter  of  law,  but  was  a  question  for  the  jury. 

7.  Same— CoNSTBUCTioN  of  Release. 

A  contract  releasing  a  carrier  from  liability  "for  loss  or  damage  to 
baggage"  does  not  in  terms  release  it  from  liability  for  negligence,  and, 
being  capable  of  a  construction  which  will  render  it  legal,  will  be  so  con- 
strued, and  held  to  exclude  loss  or  damage  so  arising. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  was  an  action  to  recover  damages  for  preach  of  a  contract  for  the  car- 
riage of  the  Tim  Murphy  Theatrical  Troupe,  their  baggage,  scenery,  stage 
properties,  etc.,  from  Atlanta,  Ga.,  to  Lexington,  Ky.,  with  the  privilege  of 
stopping  over  at  Chattanooga  and  Knoxville.  There  was  a  plea  of  not  guilty. 
The  plaintiff  was  proprietor  and  manager  of  a  traveling  theatrical  troupe, 
consisting  in  all  of  14  persons.  The  troupe  had  been  traveling  in  Texas, 
Louisiana,  and  Mississippi,  and  from  a  point  in  Mississippi  expected  to  go  to 
Birmingham,  Ala. ;  thence  to  Atlanta,  Chattanooga,  Knoxville,  and  Lexington, 
Ky. 

The  bill  of  exceptions  states,  among  other  things,  that  the  following  facts 
were  proven: 

"Plaintiff's  advance  agent  was  a  man  by  the  name  of  Coltman,  who  traveled 
about  one  week  in  advance  of  the  company,  and  whose  duty  it  was  to  contract 
for  railroad  rates,  and  fix  terms  with  opera-house  owners  or  managers,  and 
to  arrange  rates  and  terms  with  transfer  companies,  and  see  to  the  advertising. 
When  Coltman  reached  Birmingham,  about  one  week  in  advance  of  plaintiff's 
company,  In  1902,  he  opened  negotiations  with  Freeman,  who  was  the  local' 
passenger  agent  of  defendant  company  at  that  point  Freeman  replied  that 
he  would  communicate  with  the  head  office  of  the  company,  which,  for  this 
territory,  was  the  office  of  Assistant  General  Passenger  Agent  Benscoter,  at 
Chattanooga,  Tenn.  This  Freeman  did,  and  reported  to  Coltman,  giving  rates 
of  transportation  for  a  company  of  eighteen  persons,  with  the  privilege  of 
stopping  over  at  Atlanta,  Chattanooga,  and  Knoxville,  and  ending  at  Lexing- 
ton, Ky.,  which  carried  the  right  of  a  separate  car,  without  extra  charge,  for 
baggage,  stage  scenery,  and  effects.  At  the  same  time  Freeman  gave  Coltman 
a  schedule  of  trains  for  the  movement  of  his  company.  This  baggage  and 
stage  scenery  consisted  of  a  lot  of  trimks  containing  the  personal  baggage  of 
the  individuals,  fourteen  i>ersons  in  all,  composing  the  troupe,  and  also  stage 
scenery  and  effects,  embracing  drop  curtains,  furniture  for  the  stage,  and  the 
necessary  tools  and  stage  paraphernalia  usually  used  by  theatrical  companies. 

"The  sale  of  a  ticket  for  eighteen  persons  carried  with  it,  as  above  shown, 
the  privilege  of  the  baggage  car  for  said  baggage  and  stage  effects,  without 
extra  charge,  but  a  ticket  for  a  less  number  of  persons  than  eighteen  would 
not  carry  that  privilege  and  would  subject  the  members  to  excess  baggage 
charges  If  any  individual  had  more  than  200  pounds  of  baggage  or  scenery  in 
addition  thereto.  This  excess  would  apply  to  all  personal  baggage  for  each 
individual  containing  over  200  pounds.  Ordinarily  individual  passengers  are 
entitled  to  150  pounds  of  personal  baggage,  but  individuals  of  theatrical 
troupes  are  entitled  to  personal  baggage  of  200  pounds  to  the  individual  on 
railroads.  By  the  terms  of  transportation  for  said  company  given  by  said 
Freeman  to  said  Coltman  said  baggage  car  was  to  be  transported  on  the  same 
train  with  plaintiff  company,  or  in  a  train  in  advance ;  and  the  dates  of  per- 
formance at  Atlanta,   Chattanooga,   Knoxville,   and  Lexington   were  made 
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known  to  Freeman,  and  the  baggage  car  and  company  were  to  reach  those 
points  in  time  for  those  dates. 

**In  accordance  with  the  arrangements  thas  made  between  Coltman  and 
Freeman,  the  defendant's  agent,  Benscoter,  issued  to  each  of  the  company's 
agents  at  Birmingham,  Atlanta,  Chattanooga,  and  KnoxyUie  a  document  called 
an  'Itinerary,'  worded  as  follows : 

*"  'Chattanooga,  Tenn.,  Jan.  26,  1902. 
•*  'Tim  Murphy  Theatrical  Company. 
***Mr.  A.  B.  Freeman,  T.  P.  A.,  Birmingham;    Mr.  C.  P.  Jackson,  T.  P.  A., 
Birmingham;    Mr.  J.  C.  Lusk,  T.  P.  A,.  Chattanooga;    Mr.  J.  L.  Meek, 
T.  P.  A.,  Knoxvllle ;   Mr.  J.  J.  Gray,  T.  P.  A.,  Meridian ;  Mr.  F.  H.  Hart. 
B.  A.,  Meridian ;  Mr.  L.  J.  Johnson,  T.  A.,  Birmingham ;  Mr.  J.  J.  Mullins, 
B.  A.,  Birmingham ;   Mr.  J.  B.  Shipley,  C.  T.  A.,  Chattanooga ;   Mr.  J.  H. 
Walte,  D.  T.  A.,  Chattanooga;    Mr.  W.  H.  Brown,  B.  A.,  Chattanooga; 
Mr.  J.  T.  Moffett,  T.  A.,  Knoxvllle;   Mr.  J.  M.  Gore,  B.  A.,  Knoxvllle: 
•••Gentlemen — Tim  Murphy  Theatrical  Company,  eighteen  or  more  people 
requiring  one  fifty-foot  baggage  car  for  their  scenery,  will  move  as  follows : 

Jan.  31.     Lv.    Meridian 6.40  a.m. 

Ar.    Birmingham 12.25  noon    153  miles 

Feb.   1.     Lv.    Birmingham 6.00  a.  m. 

Ar.    Atlanta 11.30  a.  m.    107  miles 

Feb.  2.     Lv.    Atlanta 7.55  a.  m. 

Ar.    Chattanooga 1.00  p.  m.    138  miles 

Feb.  4.     Lv.    Chattanooga 9.55  a.  m. 

Ar.    Knoxvllle 1.10  p.m.    Ill  miles 

Feb.  6.     Lv.    Knoxvllle 9.50  a.m. 

Ar.    Lexington 5.51  p.  m.    211  miles 

** 'Baggage  car  to  be  handled,  Chattanooga  to  Knoxvllle,  on  No.  12,  Feb. 
4th,  and  from  Knoxvllle  to  Harrlman  Jet  on  freight  train  No.  73,  Feb.  5th, 
if  No.  73  on  time,  that  date. 

**  *The  advance  agent  has  been  ticketed  through  to  Lexington,  and  you  may 
sell  the  company,  eighteen  or  more  people,  on  one  ticket,  at  rate  of  2  cents 
per  mile  per  capita,  which  is  to  cover  movement  of  baggage  car. 

"'Usual  release  should  be  taken  on  regular  theatrical  baggage,  Form  239. 
Agents  will  be  held  personally  responsible  for  these  releases. 

"  *Yours  truly,  C.  A.  Benscoter,  A.  G,  P.  A. 

"*Mr.  Dodson,  Mr.  Reddle,  Mr.  Frazier,  Mr.  Heyden,  Mr.  Vaughan,  Mr. 
Ewing,  Mr.  Rinearson,  Mr.  Harwick,  Mr.  Taylor. 

"  'Transportation  department  please  note  and  protect  movement  as  outlined 
above.  This  confirms  my  Joint  telegram  23d.  lust  Please  acknowledge  re- 
ceipt' " 

This  "itinerary"  was  Issued  at  the  request  of  Freeman,  the  Birmingham 
agent  of  the  railroad  company,  who  at  the  same  time  informed  Benscoter  that 
Coltman  would  call  and  see  him  on  reaching  Chattanooga.  It  was  not  shown 
that  Coltman  did  do  so,  or  that  he  ever  had  any  conference  with  Benscoter. 
Coltman  reported  to  plaintiff  the  transaction  with  Freeman,  and  "recom- 
mended the  purchase  of  the  ticket  for  eighteen  persons,  with  said  baggage  car 
privileges."  He  was  himself  furnished  with  transportation  to  Lexington  as 
one  of  the  plaintiff's  company,  and  went  in  advance  #bout  one  week,  and  did 
not  himself  buy  any  ticket  for  the  company.  Nelthef  was  it  shown  that  Colt- 
man was  ever  notified  of  any  requirement  that  a  release  should  be  executed 
for  the  company's  stage  baggage,  scenery,  etc.,  nor  that  he  was  ever  furnished 
with  or  saw  the  "itinerary,"  as  above  set  out,  though  it  was  shown  that  he 
was  given  a  "schedule  of  trains  for  the  movement  of  his  company."  What 
this  "schedule"  was,  does  not  further  appear.  Plaintiff  himself,  a  week 
later,  bought  at  Birmingham  a  solid  ticket  for  18  persons  from  Birmingham 
to  Atlanta.  But  nothing  was  then  said  to  him  about  signing  a  release  as  a 
condition  of  getting  special  transportation  for  the  company's  baggage.  After 
a  performance  at  Birmingham  the  baggage  and  company  paraphernalia  was 
taken  to  the  depot  by  the  company's  "property  man,"  one  Davenport,  and  was 
by  him  loaded  into  a  baggage  car  furnished  for  use  of  the  troupe.  He  was 
then  asked  to  sign,  and  did  sign,  a  release  in  the  following  words ; 
128  F.— 2 
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"Form  239. 
•'Soathern  Railway,  Birmingham,  Alabama,  Station,  Feb.  1,  1902. 
"Theatrical  Baggage  Release. 
**in  consideration  of  the  carriage  npon  special  conditions  by  the  Southern 
Railway  CJompany,  and  connecting  lines,  car,  baggage  and  scenery,  four  pieces 
checked  Tim  Murphy  Theatrical  Ck)mpany,  from  Birmingham,  Alabama*  to 
Atlanta,  Georgia,  the  undersigned,  acting  as  property  man  for  the  said  Tim 
Murphy  Theatrical  Company,  hereby  releases  and  forever  discharges  the  Cen- 
tral of  Georgia  Railway  Company  and  other  transportation  companies  which 
together  compose  the  through  line  between  the  points  above  named  from  all 
liability  for  any  damage  or  loss  which  may  happen  to  baggage  while  In  their 
possession.  Ed.  Davenport" 

To  induce  him  to  do  so,  he  was  shown  the  Itinerary  set  out  above,  and  his 
attention  called  to  the  necessity  of  doing  so,  and  told  that  the  baggage  would 
not  be  forwarded  unless  he  did  sign.  On  reaching  Atlanta,  and  before  the 
performance  the  same  night,  the  plaintiff  bought  another  solid  ticket  for  18 
persons  to  Lexington,  Ky.,  with  right  to  stop  over  at  Chattanooga  and  Knox- 
ville.  Nothing  was  said  to  him  about  any  release,  and  he  knew  nothing  of 
the  demand  made  on  Davenport  at  Birmingham,  ^r  that  he  had  signed  the 
release  set  out,  nor  had  he  then  been  furnished  with  or  shown  the  "Itinerary" 
Issued  by  Benscoter.  After  the  performance,  the  company's  baggage,  scenery, 
etc.,  were  taken  charge  of  as  usual  by  Davenport,  and  loaded  in  a  car  fur- 
nished for  that  purpose.  He  was  then  asked  to  sign  a  release  similar  to  the 
one  above  set  out  He  thereupon  telephoned  plaintiff,  who  had,  earlier  in  the 
evening,  refused  to  sign  one,  and  was  directed  not  to  sign.  The  baggage  was, 
however,  forwarded  to  Chattanooga  without  a  release.  At  Chattanooga  a 
'  like  demand  was  made  and  refused,  but  the  car  forwarded  to  Knoxvllle.  At 
Knoxvllle,  after  the  car  had  been  loaded  and  locked,  a  demand  was  again 
made  that  Davenport  should  sign  a  release  In  form  like  the  one  set  out  above, 
and  again  told  that  the  baggage  would  not  be  forwarded  unless  he  did.  This 
he  refused  to  do.  Plaintiff  was  then  called  up  over  the  telephone  at  his  hotel, 
but  he  refused  to  allow  the  release  to  be  signed.  It  was  presented  to  plaintiff 
himself  the  next  morning  when  he  went  to  the  station  to  take  the  passenger 
train  with  his  company.  He  thereupon  took  the  release,  and  wrote  on  the 
face  of  It  the  words,  "Provided  the  baggage,  etc..  Is  delivered  on  time  and 
in  good  order,"  and  signed  the  paper.  The  defendant's  agents  then  informed 
him  that  they  would  not  "forward  the  baggage  with  such  a  proviso  in  It" 
The  personal  baggage  of  the  members  of  the  company,  consisting  of  five 
trunks,  was,  however,  sent  on  by  the  morning  triiln,  but  the  troupe  and  com- 
pany baggage  remained  In  Knoxvllle  until  that  night,  when  plaintiff  signed 
the  release,  under  protest,  without  any  proviso,  and  the  company,  with  its 
baggage,  etc,  was  carried  to  Lexington,  reaching  that  place  too  late  for  the 
performance  as  advertised. 

The  evidence  further  showed  that  an  association  of  railroad  companies, 
operating  lines  south  of  the  Ohio,  known  as  the  "Southeastern  Railroad  As- 
sociation," had  made  rules  and  regulations  for  the  transportation  of  regularly 
organized  theatrical  companies,  concert  and  opera  companies,  glee  and  other 
clubs,  at  excursion  rateiL  The  defendant  belonged  to  this  association.  By 
this  agreement  parties  or  from  10  to  24  persons  traveling  on  one  ticket  were 
carried  for  two  cents  per  mile,  with  free  passage  for  an  advance  agent  These 
regulations  were  embodied  in  a  circular  issued  to  the  agents  of  each  com- 
pany, and  they  were  required  to  observe  the  conditions  In  the  sale  of  party 
tickets.  There  was  also  evidence  showing  that  the  sale  of  theatrical  tickets 
had  long  been  made  under  special  conditions  as  to  price  and  transportation 
of  company  property,  and  that  such  baggage  was  not  personal  apparel,  bat 
stage  dress,  furniture,  scenery,  etc.,  which  required  special  handling ;  that  the 
loading  and  unloading  was  done  by  the  "property  man"  of  the  company ;  and 
that  the  scenery,  especially,  was  cumbersome,  being  sometimes  In  rolls  of  30 
to  50  feet  in  length,  and  sometimes  Inclosed  between  long,  thin  boards.  The 
evidence  also  tended  to  show  that  the  agents  and  managers  of  such  companies 
were  experienced  men,  and  widely  acquainted  with  the  regulations  of  carriers 
in  respect  to  the  handling  of  such  business,  and  that  the  rules  and  regulations 
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of  the  Sonthem  Passenger  Association  were  widely  known  among  people  In- 
terested In  sncb  matters,  and  had  been  long  enforced,  without  discrimination. 
It  was  also  shown  that  it  was  the  business  custom  of  the  defendant  to  furnish 
agents  and  baggage  masters  with  these  regulations,  and  that  passenger  agents 
customarily  referred  to  the  itinerary  when  tickets  were  called  for,  and  showed 
same  to  the  person  applying  for  tickets.  It  was  also  shown  that  it  was  not 
customary  for  the  agent  selling  the  ticket  to  specially  refer  to  the  necessity 
for  executing  a  release,  being  regarded  as  a  matter  for  the  baggage  master, 
to  whom  application  is  necessarily  made  for  transportation  of  such  articles. 
This  agreement  or  arrangement  for  carrying  such  companies  at  reduced  rates 
also  prescribed  the  terms  upon  which  company  or  professional  baggage,  scen- 
ery, furniture,  etc.,  might  be  carried,  and  permitted  to  companies  of  18  to  35 
persons  traveling  on  one  solid  ticket  the  use  of  a  "special  baggage  car  to  be 
transported  without  additional  charge,"  but  that  the  owner  or  manager  or 
some  authorized  agent  of  the  company  so  moving  should  sign  "a  release  of 
liability  for  any  scenery,  properties,  live  stock,  or  other  articles  which  do  not 
consist  of  baggage  exclusively."  Further  facts  appear  in  the  opinion.  Upon 
the  conclusion  of  all  the.  evidence  the  court  Instructed  the  Jury  to  find  for  the 
defendant 

Jerome  Templeton,  for  plaintiff  in  error. 

Jourolmon,  Welcker  &  Hudson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court 

1.  It  is  well  settled  that  a  common  carrier  may  contract  for  a  rea- 
sonable limitation  of  its  common-law  liability  for  loss  or  damage  to 
either  freight  or  baggage  not  resulting  from  its  own  negligence  or  that 
of  its  servants.  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
12  L.  Ed.  465;  York  Co.  v.  Central  Rd.,  3  Wall.  107,  18  L.  Ed.  170; 
Mich.  Cent  Rd.  v.  Mfg.  Co.,  16  Wall.  318,  21  L.  Ed.  297;  Railroad  Co. 
V.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  Express  Co.  v.  Caldwell, 
21  Wall.  264,  22' L.  Ed.  556;  Railroad  Co.  v.  Pratt,  22  Wall.  123,  22 
L.  Ed.  827;  Bank  v.  Adams  Ex.  Co.,  93  U.  S.  174,  23^.  Ed.  872; 
Railway  Co.  v.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535 ;  Railroad  Co,  v. 
Fraloff,  100  U.  S.  24,  25  L.  Ed.  531 ;  Hart  v.  Penn.  Rd.  Co.,  112  U.  S. 
33i»  338,  5  Sup.  Ct  151,  28  L.  Ed.  717;  Liverpool  Steam  Co.  v. 
Phenix  Co.,  129  U.  S.  397,  44i>  9  Sup.  Ct  469,  32  L.  Ed.  788;  Con- 
stable V.  National  Steamship  Co.,  154  U.  S.  51,  14  Sup.  Ct  1062,  38 
L.Ed.  903.  This  is  also  the  doctrinfe  as  recognized  by  the  courts  of 
Tennessee.  Railroad  v.  Gilbert,  88  Tenn.  430,  12  S.  W.  1018;  Rail- 
road V.  Dies,  91  Tenn.  177,  18  S.  W.  266,  30  Am.  St.  Rep.  871. 

2.  A  contract  to  carry  without  additional  compensation  a  reasonable 
amount  of  personal  baggage  is  implied  from  the  sale  of  a  ticket.  3 
Ency.  Am.  &  Eng.  Law,  543;  Angell  on  Carriers,  §  115;  Isaacson  v. 
N.  Y.  Central  Rd.,  94  N.  Y.  278,  46  Am.  Rep.  142 ;  Bomar  v.  Maxwell, 
9  Humph.  622,  624,  51  Am.  Dec.  682;  Miss.  Cent.  Rd.  Co.  v.  Kennedy, 
41  Miss.  671. 

3.  But  this  implied  obligation  is  limited  to  such  articles  of  personal 
baggage  as  are  reasonably  required  fpr  the  comfort  or  convenience  of 
the  passenger  and  his  family,  having  regard  to  the  circumstances  of  the 
traveler,  character  of  the  journey,  etc.  Hannibal  Railroad  v.  Swift,  12 
Wall,  272,  20  L.  Ed.  423;  Railroad  v.  Fraloff,  100  U.  S.  24,  25  L.  Ed. 
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531 ;  Bomar  v.  Maxwell,  9  Humph.  622,  51  Am.  Dec.  682;  Coward  ¥• 
E.  T.  &  V.  Rd.,  16  Lea,  225,  57  Am.  Rep.  227. 

4.  The  traveler  must  exercise  good  faith,  artd,  if  he  obtain  carriage 
as  baggage  of  merchandise  or  articles  not  within  the  category  of  ordi- 
nary personal  baggage,  without  disclosing  the  fact,  the  carrier  will  not 
be  liable  for  their  loss  or  damage.  Humphreys  v.  Perry,  148  U.  S. 
627,  13  Sup.  Ct.  711,  37  L.  Ed.  587;  Bomar  v.  Maxwell,  9  Humph. 
622,  51  Am.  Dec.  682.  Byt  if  articles  or  merchandise  not  personal 
ba^age  be  accepted,  without  deception  by  the  passenger,  and  with 
notice,  the  liability  will  arise  to-  safely  carry  and  deliver.  Stoneman  v. 
Erie  Ry.  Co.,  52  N.  Y.  429;  Millard  v.  M.  K.  &  T.  R.  Co,,  86  N.  Y. 
441 ;  Hannibal  Rd.  v.  Swift,  12  Wall.  262,  20  L.  Ed.  423. 

5.  The  general  liabilit}'  for  the  baggage  of  a  passenger  is  that  of  an 
insurer.  But  this  common-law  obligation  may  be  limited  by  an  agree- 
ment, fair  and  reasonable,  between  the  carrier  and  passenger  against 
all  loss  and  damage  not  resulting  from  the  negligence  of  the  carrier 
and  his  servants.  3  Thompson  on  Negligence,  §  3455.  The  rule  in 
respect  to  baggage  is  not  different  from  that  in  relation  to  freight. 

6.  When  a  carrier  desires  to  limit  its  common-law  responsibility, 
there  is  nothing  unreasonable  in  requiring  that  the  extent  of  the 
exoneration  shall  be  plainly  declared,  and  brought  to  the  attention  of 
its  customer  in  such  way  as  to  afford  opportunity  for  acceptance  or 
rejection. 

In  New  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  382,  12 
L.  Ed.  465,  it  is  said : 

"The  exemption  from  these  duties  should  not  depend  upon  Implication  or 
Inference  founded  on  doubtful  and  conflicting  evidence,  but  should  be  specific 
and  certain,  leaving  no  room  for  controversy  between  the  parties." 

In  N.  Y.  Central  Rd.  Co.  v.  Fraloff,  100  U.  S.  24,  27,  25  L.  Ed.  53  f, 
the  court  said : 

"It  is  undoubtedly  competent  to  carriers  of  passengers,  by  specific  regula- 
tions, distinAly  brought  to  the  knowledge  of  the  passenger,  which  are  reason- 
able in  their  character,  and  not  inconsistent  with  any  statute,  or  their  duties 
to  the  public,  to  protect  themselves  against  liability,  as  insurers,  for  baggage 
exceeding  a  fixed  amount  in  value,  except  upon  additional  compensation  pro- 
portioned to  the  risk." 

In  the  case  of  The  Majestic,  166  U.  S.  375,  17  Sup.  Ct.  597,  41  L. 
Ed.  1039,  a  ticket  containing  a  limitation  of  liability  for  baggage  print- 
ed upon  its  back  was  held  to  be  a  mere  notice,  and  not  a  part  of  the  con- 
tract, and  not  obligatory  upon  the  passenger  as  matter  of  law,  when  it 
appeared  that  attention  had  not  been  called  to  the  conditions,  arfd  the 
passenger  was  without  actual  knowledge  until  after  the  journey  had 
begun.  See,  also,  Rawson  v.^  The  Penn,  Rd.,  48  N.  Y.  212,  8  Am.  Rep, 
543 ;  3  Thompson  on  Negligence,  §§  34SS-34S7*   3459- 

7.  It  follows  from  the  foregoing  that  a  carrier  is  not  obliged  to  carry 
goods,  articles,  furniture,  etc.,  or  anything  not  fairly  to  be  regarded  as 
personal  baggage  reasonably  required  for  the  convenience  and  comfort 
of  the  passenger  as  baggage,  and  may  refuse  to  carry  such  articles 
except  as  freight,  and  under  the  customary  methods  for  carrying 
freight.  If,  therefore,  the  traveler  wish  to  have  such  goods  carried 
as  if  personal  baggage,  he  can  only  do  so  by  complying  with  the  rea- 
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scalable  terms  and  conditions  imposed.    3  Ency.  Am.  &  Eng.  Law,  539, 
and  cases  cited. 

8.  That  sts^  costumes,  scenery,  furniture,  etc.,  making  up  the  para- 
phernalia of  a  traveling  theatrical  company  do  not  constitute  the  per- 
sonal baggage  which  a  carrier  impliedly  contracts  to  carry  without 
additional  compensation,  and  along  with  the  passenger,  must  be  con- 
ceded. 3  Thomp.  Neg.  §  3417;  Oakes  v.  N.  P.  Rd.  Co.,  20  Or.  392, 
26  Pac.  230,  12  Ir,  R.  A.  318,  23  Am.  St.  Rep.  126.  If,  therefore,  the 
plaintiff  desired  to  have  this  company  outfit  carried  with  his  troupe 
as  if  personal  baggage,  he  was  under  obligation  to  either  specially 
arrange  for  tlieir  carriage,  or  rely  upon  and  comply  with  the  reasonable 
regulations  of  the  carrier  in  respect  of  such  theatrical  baggage,  etc  It 
was  therefore  competent  to  prove  the  custom  of  railroad  companies  in 
regard  to  the  carriage  of  such  articles,  and  any  regulation  which  had 
been  adopted  in  that  respect.  For  the  purpose  of  fixing  notice  of  this 
custom,  or  of  the  regulations  adopted,  upon  the  plaintiff,  it  was  admis- 
sible to  show  that  he  was  accustomed  to  manage  traveling  troupes. 
Plaintiff  had  no  right  to  rely  upon  any  implied  agreement  to  carry  his 
stage  baggage  as  if  personal  baggage,  and  without  additional  compen- 
sation, unless  he  could  show  a  general  custom,  such  as  exists  in  regard 
to  personal  baggage,  and  from  which  general  custom  an  implied  con- 
tract is  presumed.  The  mere  fact,  therefore,  that  he  bought  a  ticket 
for  18  persons  in  order  to  carry  14  does  not  imply  any  agreement  what- 
ever in  respect  to  the  free  carriage  of  articles  not  properly  personal 
baggage, 

9.  The  difficulty  in  this  case  arises  out  of  the  fact  that  Coltman,  the 
advance  agent  for  the  plaintiff's  company,  did  apply  to  the  defendant's 
agents  for  the  terms  upon  which  the  defendant  would  transport  plain- 
tiff's company,  and  was  informed  that  the  rate  for  a  company  of  18 
in  one  ticket  to  Lexington,  with  the  privilege  of  stopping  over  at 
Atlanta,  Chattanooga,  and  Knoxville,  carried  the  right  of  a  separate 
car,  without  extra  charges,  for  stage  baggage,  scenery,  etc.,  the  car  to 
be  carried  on  the  same  train  or  a  train  in  advance. 

It  was  not  shown  that  Coltman  was  notified  then  or  at  any  other 
time  that,  in  addition  to  buying  a  ticket  for  18  people  in  order  to  carry 
his  party  of  14,  the  company  must  be  released  from  all  loss  and  dam- 
age sustained  by  the  company  baggage  so  to  be  transported  with  the 
company.  Neither  was  it  shown  that  either  Coltman  or  the  plaintiff 
was  aware  of  the  regulation  of  the  defendant  or  of  the  carriers  as- 
sociated as  the  Southeastern  Passenger  Association  requiring  such  a 
release,  except  as  such  knowledge  may  be  presumed  from  the  existence 
of  the  regulations  and  of  the  custom  of  railroad  companies  in  the  mat- 
ter of  such  special  baggage.  Neither  was  it  shown  that  either. Colt- 
man or  die  plaintiff  were  furnished  with  the  itinerary  set  out  above, 
which  contained  a  reference  to  a  release.  Coltman  informed  plaintiff 
of  the  terms  as  given  him  at  Birmingham  by  the  defendant's  agent. 
Freeman,  and  himself  accepted  transportation  as  an  advance  agent,  and 
continued  to  travel  in  advance  about  one  week.  About  a  week  after 
getting  the  terms  of  transportation,  the  troupe  reached  Birnlingham, 
and  pkiintiff  bought  such  a  party  ticket  as  he  had  been  advised  would 
carry  with  it  a  special  car  for  the  company  baggage  without  extra  cost. 
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He  was  not  then  advised  that  he  must  execute  a  release.  That  night, 
when  the  baggage  had  been  loaded  in  a  car  furnished,  the  defendant's 
baggage  agent  demanded  that  a  release  should  be  signed.  This  de- 
mand was  made  of  one  Davenport,  the  company's  property  man,  whose 
business  it  was  to  see  to  the  hauling  of  the  stuff  from  the  theater  to 
the  station,  and  to  properly  load  it  into  the  car  furnished  for  that  pur- 
pose. Davenport,  being  shown  a  copy  of  the  itinerary  set  out  hereto- 
fore, signed  the  release  presented.  This  demand  made  on  Davenport 
was  not  communicated  to  plaintiff,  nor  did  he  know  that  any  release  had 
been  signed  by  Davenport  until  the  fact  came  out  in  proof.  At  Atlanta 
plaintiff  bought  another  solid  ticket  through  to  Lexington,  Ky.,  for  a 
party  of  i8,  and  paid  the  party  rate  as  advised  by  Coltman.  He  neither 
then  knew,  nor  was  he  then  notified,  that  he  would  have  to  sign  a  re- 
lease before  he  could  have  the  baggage  moved.  Before  he  left  Atlanta, 
but  after  he  had  bought  his  transportation,  he  was  called  upon  to  sign 
a  release  of  loss  and  damage,  but  declined  to  do  so.  The  baggage  was, 
however,  forwarded  to  Chattanooga,  where  another  demand  was  made 
and  refused,  the  baggage  being  again  forwarded  without  the  release. 
At  Knoxville  plaintiff  refused  to  sign,  and  the  defendant  refused  to 
forward  the  company  theatrical  baggage  without  execution  of  the  re- 
lease. Twelve  hours  after,  plaintiff  signed  under  protest,  and  the 
troupe  and  baggage  went  forward,  but  too  late  to  meet  an  engagement 
at  Lexington.  Excluding  imputed  notice  through  Davenport  and  by 
means  of  the  alleged  notoriety  of  the  regulation  here  sought  to  be  en- 
forced, plaintiff  had  a  right  to  believe  that  he  was  entitled  to  the  trans- 
portation of  his  company  baggage  in  a  special  car,  and  subject  to  the 
common-law  responsibility  of  the  carrier  for  loss  or  injury  to  that  bag- 
gage. The  only  terms  known  to  him  when  he  bought  his  tickets  at 
Atlanta  were  those  given  by  defendant's  agents  to  his  advance  agent, 
Coltman,  whose  business  it  was  to  arrange  for  transportation.  His 
rights  and  the  carrier's  liabilities  were  fixed  and  determined  when  the 
tickets  were  bought,  under  terms  so  previously  given,  covering  the 
matter  of  baggage  transportation.  Subsequent  notice  of  a  limitation 
of  liability  will  not  alter  the  rights  thus  determined,  unless  he  assented 
thereto  upon  a  sufficient  consideration.  Rawson  v.  Penn.  Rd.  Co., 
48  N.  Y.  212,  8  Am.  Rep.  543;  Railroad  v.  Turner,  100  Tenn.  213, 
224,  47  S.  W.  223  J  Wilson  V.  C.  &  O.  R.  Co.,  21  Grat.  654;  Logan  v. 
Pontchartrain  R.  Co.,  11  Rob.  (La.)  24,  43  Am.  Dec.  199;  3  Am.  & 
Eng.  Ency.  Law,  558.  If,  however,  the  plaintiff  knew,  before  pur- 
chasing his  ticket,  that  the  condition  under  which  the  baggage  of  such 
traveling  show  was  transported  without  charge  was  that  he  should 
release  the  company  from  its  common-law  liability  for  loss  and  damage, 
the  jury  would  be  authorized  to  presume  his  assent.  His  knowledge 
of  the  regulation  might  also  be  presumed  from  circumstances,  includ- 
ing the  generality  of  the  regulation,  the  time  it  had  been  in  force,  and 
plaintiff's  experience  as  a  traveler  with  such  company.  But  the  evi- 
dence upon  this  matter  was  not  so  conclusive  as  to  justify  the  court 
in  holding,  as  matter  of  law,  that  he  knew  of  this  regulation,  and  had 
assented  to  it.  Neither  did  the  evidence  justify  an  instruction  to  find 
for  the  defendant  upon  the  ground  of  Davenport's  action  at  Birming- 
ham. 
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Coltinan  was  the  advance  agent  of  plaintiff,  and  as  such  charged  with 
the  duty  of  contracting  for  transportation.  This  he  did,  and  upon  the 
strength  of  the  agreement  between  him  and  the  defendant  he  was 
ticketed  onrer  the  defendant's  line,  and  the  itinerary  issued  to  the  sev- 
eral agents  of  the  railroad  company  interested.  The  terms  made  were 
communicated  to  the  plaintiff,  and  acted  upon  by  him  in  the  purchase, 
a  week  later,  of  a  party  ticket  for  i8  from  Birmingham  to  Atlanta,  and 
then  from  Atlanta  to  Lexington,  Ky.  Davenport's  duty  was  to  load 
and  unload  the  company's  effects.  He  was  called  its  "property  man." 
He  had  no  duty  in  reference  to  making  contracts  for  the  transportation 
of  the  company,  and  still  less  to  agree  to  the  alteration  of  one  after 
it  had  been  made  by  the  agent  of  the  company  charged  with  that  duty. 

•It  was  error,  therefore,  to  impute  Davenport's  knowledge  to  the  plain- 
tiff when  he  bought  his  tickets  from  Atlanta  to  Lexington.  He  still 
had  the  right  to  suppose  that  the  defendant's  agreement  to  transport 
his  stage  effects  was  subject  to  its  common-law  carrier  liability,  un- 
less he  otherwise  is  chargeable  with  notice  and  assent ;  and  was  not  ob- 
liged to  agree  to  a  change  or  alteration  of  the  terms  given  his  agent 
after  the  contract  had  been  closed  by  buying  the  tickets  at  Atlanta. 

lo.  The  release  which  the  plaintiff  was  asked  to  sign  does  not,  in 
terms,  exclude  loss  and  damage  arising  from  negligence.  Nor  is  it 
broader  than  the  regulation.  Neither  is  valid  as  an  exoneration  for  li- 
ability for  negligence  of  the  company  or  its  servants.  Railroad  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627;  Bank  of  Kentucky  v.  Adams 
Ex.  Co.,  93  U.  S.  174,  23  L.  Ed.  872.  Nevertheless  the  release  would 
have  been  valid  and  enforceable  as  releasing  the  company  from  loss 

.and  damage  not  the  result  of  negligence.  It  is  in  general  words,  and 
does  not,  in  terms,  purport  to  release  the  company  from  liability  for 
negligence.  It  should  therefore  be  construed  consistently  with  law.  A 
release  in  like  terms  was  construed  as  not  extending  to  loss  arising 
from  negligence  by  the  lessor  or  his  servants  in  Railroad  v.  Lockwood, 
17  Wall.  357,  362,  21  L.  Ed.  627,  and  in  Bank  of  Kentucky  v.  Adams 
Ex.  Co.,  93  U.  S.  174,  181,  23  L.  Ed.  872,  where  the  court  ^aid,  "It  is 
not  to  be  presumed  the  parties  intended  to  make  a  contract  which  the 
law  does  not  allow."  But  the  plaintiff  did  not  refuse  to  sign  the  re- 
lease because  too  general,  or  for  any  reason  of  form.  The  ground 
upon  which  he  acted  is  indicated  by  the  words  he  wrote  across  the  re- 
lease, "Provided  the  baggage  is  delivered  on  time  and  in  good  con- 
dition." If  he  had  expressed  a  willingness  to  sign  a  release  limited  in 
terms  as  the  law  would  limit  this  one,  we  would  be  slow  to  hold  him  in 
fault  for  not  signing  one  subject  to  misconstruction. 
Reverse,  aod  remand  for  a  new  trial. 


TEXAS  &  P.  RY.  CO.  v.  DASHIBLL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  2,  1904.) 

No.  1.278. 

1.  Injubt  to  Emflot£— Masteb's  Liabilitt— Question  pob  Jubt. 

Facts  in  an  action  against  a  railroad  company  for  injury  to  Its  con- 
ductor by  a  rear-end  collision  with  his  train  of  another  train  held  to  re- 
quire submission  of  the  issues  to  the  Jury. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas. 

T.  J.  Freeman  and  Geo.  Thompson,  for  plaintiff  in  error. 
Ben  M.  Terrell,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  This  is  an  action  for  personal  in- 
juries, brought  by  the  defendant  in  error,  George  H.  Dashiell,  by  his 
next  friend  and  mother,  Mrs.  Mary  J.  Dashiell,  against  the  plaintiff  in 
error,  the  Texas  &  Pacific  Railway  Company.  The  learned  judge 
before  whom  this  case  was  tried  in  the  circuit  court,  in  his  charge  to  the^ 
jury,  thus  clearly  and  correctly  states  the  issues  made  by  the  pleadings : 

"George  H.  Dashiell,  by  his  next  friend,  Mrs.  Mary  J.  Dashiell,  sues  the  de- 
fendant, the  Texas  &  Pacific  Railway  Company,  for  damages  alleged  to  have 
been  sustained  by  him  by  reason  of  personal  injuries  received  on  the  24th  day 
of  December,  1900,  while  he  was  in  the  service  of  the  defendant  company,  and 
conductor  of  a  freight  train.  It  Is  alleged  that  while  he  was  in  charge  of  a 
freight  train  as  a  conductor,  running  in  an  easterly  direction  on  defendant's 
road,  in  Eastland  county,  the  train  of  which  he  was  in  charge,  and  on  which 
he  was  riding,  was  run  into  and  collided  with  by  another  freight  train  follow- 
ing his ;  that  said  collision  was  caused  by  reason  of  the  negligence  and  care- ' 
lessness  of  the  defendant  and  its  agents  and  employ^  engaged  in  operating 
the  train  which  collided  with  the  one  of  which  plalntiflP  was  in  charge.  It 
Is  alleged  that  the  defendant  and  Its  employes  operating  the  train  which  col- 
lided with  the  one  on  which  plaintiff  was  riding  were  guilty  of  negligence  In 
running  the  same  with  the  cars  in  front  of  the  engine,  the  cars  being  pushed 
Instead  of  being  pulled  by  the  engine;  that  the  defendant  and  its  employes 
were  also  guilty  of  negligence  in  not  maintaining  a  sufiScient  watch  or  lookout 
to  ascertain  the  proximity  of  the  train  on  which  he  was  riding ;  and,  further,  • 
that  the  defendant,  at  the  time  and  place  of  the  collision,  and  prior  thereto, 
had  enforced,  for  the  government  and  guidance  of  its  employes  operating 
the  colliding  trains,  rales  and  regulations  substantially  to  the  effect  that,  when 
one  freight  train  follows  another,  it  should  not  do  so  at  a  less  distance  of  space 
and  time  than  five  minutes,  and  that  the  defendant,  Its  agents  and  employes, 
were,  at  the  time  of  the  collision,  negligently  violating  said  rules,  and  were 
operating  the  colliding  train  at  a  much  less  distance  of  space  and  time  than 
five  minutes;  and  that,  by  reason  of  this  negligent  disregard  of  the  rules  of 
the  company,  the  accident  was  caused  and  contributed  to.  It  Is  charged  that 
by  reason  of  these  various  acts  of  negligence  the  collision  was  occasioned,  and 
plaintiff  Injured  thereby.  Plaintiff  alleges  that  since  the  accident  he  has  been 
non  compos  mentis — ^that  is,  his  mind  is  weak  and  unsound — and  that  he  is  In- 
capable mentally  of  transacting  any  business,  and  that  such  Is  his  condition 
now.  He  also  charges  that  he  was  badly  burned  and  bruised  about  the  legs, 
sides,  back,  arms,  hands,  and  head,  and  that  his  left  eye  has  become  seriously 
affected  by  reason  of  the  injury  to  his  head.  He  alleges  that,  as  a  result  of 
the  alleged  negligence  of  the  defendant,  and  his  injury  consequent  thereon, 
that  he  now  suffers  and  will  continue  to  suffer  great  physical  pain  and  mental 
anguish.    He  also  alleges  his  damages. 

"The  defendant,  the  Texas  &  Pacific  Railway  Company,  answers  the  petition 
of  plaintiff,  and  denies  each  and  every  allegation  contained  therein.  For 
special  answer,  it,  in  part,  says  that  plaintiff  cannot  recover  in  this  action  for 
the  reason  that  he  was  himself  guilty  of  negligence  which  directly  and  proxi- 
mately caused  and  contributed  to  his  injuries,  and  that,  but  for  such  negligence 
on  his  part,  the  accident  resulting  in  his  injuries  would  not  have  occurred; 
that  the  negligence  on  the  part  of  plaintiff  was  as  follows:  That  he,  while 
riding  upon  the  freight  train  of  which  he  was  in  charge,  had  full  knowledge 
that  another  train  was  following  his  train;  that  he  directed  and  knew,  or 
should  have  known,  that  his  train  was  to  be  brought  to  a  standstill,  or  the 
speed  of  the  same  slackened,  In  order  that  a  person  who  was  riding  upon  the 
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same  inlsht  get  off;  that  he  negligently  and  carelessly  failed  to  send  any 
flagman  back  to  warn  the  train  following,  or  place  any  torpedo  npon  the 
track,  or  give  any  signal  or  warning  to  the  rear  train,  or  nse  ai>y  precan- 
tion  whatever  to  apprise  the  rear  train  that  the  speed  of  the  train  npon 
which  plaintiff  was  riding  would  be  or  had  been  lessened;  that  it  was  the 
duty  of  the  plaintiff,  under  the  circumstances,  to  see  that  those  in  charge 
of  the  rear  train  should  not  approach  too  near  to  the  train  upon  which  he 
was  riding,  and  to  use  all  proper  signals  to  accomplish  that  result ;  that, 
had  plaintiff  used  reasonable  care  in  this  respect,  said  accident  would  not 
haye  occurred.  The  defendant  further  charges  that  Dashiell  and  it  made 
and  entered  into  a  certain  contract  of  agreement  and  release,  by  which  it 
paid  Dashiell  the  sum  of  $30,  and  for  such  consideration  was  released  from 
all  liability  for  damages  resulting  from  said  accident  and  injury. 

"The  plaintiff,  by  its  supplemental  petition  and  answer  to  the  defendant, 
alleges  that  the  release  made  by  him  was  for  certain  of  the  injuries  so  suf- 
fered, but  did  not  include  the  injury  occasioned  to  his  mind,  nor  the  injury 
occasioned  to  his  left  eye,  by  reason  of  said  accident;  that  these  latter  in- 
juries were  not  in  contemplation  of  the  parties  at  the  time  the  contract  of 
release  was  entered  into,  and  the  defendant's  liability,  therefore,  is  not  re- 
leased by  said  contract" 

A  number  of  witnesses  were  called  by  each  of  the  parties  to  testify 
as  to  the  conditions  and  circumstances  under  which  the  injuries  com- 
plained of  were  received.  In  the  voliune  of  the  testimony  there  is 
ample  evidence  tending  to  show  the  negligence  of  the  defendant  below 
(the  plaintiff  in  error).  As  to  the  burden  of  the  proof,  and  the  duties 
and  obligations  of  the  defendant  railway  company,  and  the  practical 
definitions  of  the  terms  "negligence"  and  "contributory  negligence" 
and  "ordinary  care,"  and  the  liability,  or  not,  of  the  respective  parties 
in  view  of  these  definitions,  applied  to  the  proof,  these  are  all  covered, 
and  correctly,  by  the  general  instructions  of  the  trial  judge.  The  fel- 
low-servant doctrine,  as  held  at  common  law,  does  not  apply  to  this  case, 
by  reason  of  the  Texas  statute  of  June  i8,  1897  (Sess.  Acts,  ist  Called 
Sess.  25th  Leg. ;  Laws  1897,  p.  14,  c.  6). 

At  the  request  of  the  plaintiflF  in  error,  the  judge  gave  the  following 
charges : 

"(4)  In  determining  the  question  of  the  ri^gligence  of  Dashiell,  it  is  your 
duty  to  take  into  consideration  the  facts  surrounding  the  situation.  You 
should  take  into  consideration  the  fact  that  he  knew,  or  ought  to  have  acted 
upon  the  presumption,  that  a  train  was  following  or  liable  to  be  following 
him,  and  the  fact  that  he  had  caused  the  speed  of  his  train  to  be  lessened, 
and  the  position  and  place  of  the  train,  and,  from  all  these  facts,  determine 
whether  or  not  a  reasonably  prudent  person,  in  the  exercise  of  ordinary  care, 
would  by  some  proper  signal  have  notified  those  upon  the  rear  train  of  this 
fact  It  was  the  duty  of  Dashiell  to  use  reasonable  care  to  protect  his  train, 
and  if  he  faUed  in  this  respect,  and  such  failure  caused  and  contributed 
to  the  accident— that  is  to  say,  but  for  such  failure  on  his  part  the  accident 
would  not  have  occurred — then  they  will  find  for  the  defendant,  even  though 
there  was  negligence  on  the  part  of  those  upon  the  rear  train." 

"(7)  The  duty  of  the  railroad  company  towards  its  employes  in  reference 
to  the  running  and  operating  of  its  trains  is  that  it  use  ordinary  care.  Al- 
though the  jury  may  find  that  it  would  have  been  safer  to  run  the  train 
with  the  engine  ahead  of  the  cars  headed  either  east  or  west,  yet  if  they 
find  that  the  manner  in  which  it  was  operated  was  such  as  a  reasonably 
prudent  person,  in  the  exercise  of  ordinary  care,  would  have  operated  it, 
under  all  the  conditions  and  circumstances,  taking  into  consideration  the 
rules  and  regulations  of  practical  railroading,  then  in  such  respect  the  de- 
fendant would  not  be  negligent,  and  no  liability  would  arise  therefrom." 

*'(9)  The  Jury  are  instructed  that  the  fact  that  some  kind  of  settlement  was 
made  with  Dashiell  with  reference  to  his  injuries,  or  a  part  of  same,  is  not 
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evidence  of  admission  on  the  part  of  the  defendant  that  any  liability  ezlated; 
and,  in  so  far  as  determining  the  liabilities  of  the  defendant,  yon  will  ex- 
clude that  from  your  consideration,  and  try  the  case  alone  upon  the  law  as 
given  by  the  court,  and  the  evidence  admitted  under  its  ruling;  and  the 
same  considerations  will  apply  to  the  fact  that  Dashiell  was  not  discharged 
by  the  company,  but  retained  in  its  service.  These  are  not  matters  which 
you  will  look  to  at  all,  but  which  you  will  exclude  entirely  from  your  con- 
sideration of  this  case/' 

In  connection  with  requested  charge  No.  9,  as  just  shown,  the  judge^ 
on  his  own  motion,  gave  this  further  charge: 

"On  the  question  of  the  release  of  the  defendant  from  liability  for  the  in- 
Jury  sustained  by  plaintiff,  you  are  charged  that  the  agreement  entered  into 
between  the  plaintiff  and  the  defendant  company,  which  has  been  intro- 
duced in  evidence,  is  a  release  of  the  defendant  from  liability  for  the  par- 
ticular Injuries  which  are  enumerated  in  the  face  thereof,  to  wit,  injuries 
to  his  body,  right  leg,  right  arm,  and  a  scalp  wound.  The  court  does  not, 
however,  construe  it  to  be  a  release  for  the  injuries  alleged  to  have  been 
received  by  him,  resulting  in  the  impaired  mental  powers,  and  in  the  partial 
loss  of  sight  in  his  left  eye.  These  injuries  are  those  for  which  damages 
are  sought  in  this  action,  and  the  consideration  of  which  will  be  submitted 
to  you  in  this  charge." 

Besides  the  requested  charge  No.  4,  as  shown  above  to  have  been 
given,  the  judge,  on  his  own  motion,  charged  the  jury,  as  follows : 

"Now,  if  you  believe  from  the  evidence  that  the  plaintiff.  Dashiell,  failed 
to  send  back  any  flagman  to  warn  the  train  which  was  following  his  train, 
and  failed  to  have  any  torpedoes  put  upon  the  track,  and  failed  to  give  a 
signal  or  warning  to  the  rear  train,  or  to  so  use  any  of  the  precautionary 
measures  testified  about  to  apprise  the  train  following  that  the  speed  of  the 
train  of  which  he  was  In  control  had  been  slackened,  and  if  you  believe 
that  his  failure  to  take  any  one  or  more  of  these  precautionary  steps  was 
negligence  on  his  part,  and  if  you  believe  that  this  negligence  on  his  part 
directly  and  proximately  contributed  to  the  accident  which  resulted  in  his 
injuries,  then  and  in  that  event  it  will  be  your  duty  to  find  for  the  defend- 
ant, even  though  you  should  find  that  it,  through  its  agents  and  servants, 
was  guilty  of  negligence  in  any  one  or  all  of  the  respects  referred  to  In  this 
charge.  If  you  believe  from  the  evidence  that  the  injuries  and  troubles  of 
which  the  plaintiff  now  complabis  are  the  result  of  a  failure  on  his  part  to 
take  proper  care  of  himself  in  Jhe  use  by  him  of  intoxicating  liquors,  then 
and  in  that  event  it  will  be  your  duty  to  find  for  the  defendant" 

There  was  no  proof  in  the  case  tending  to  show  that  the  train  of 
which  the' defendant  in  error  was  conductor  came  to  a  full  stop  at  any 
time  or  place  near  the  happening  of  the  accident.  There  was  conflict 
in  the  testimony  as  to  how  far  its  rate  of  speed  was  slackened  at  any 
time.  It  was  shown  beyond  dispute  that  near  the  place  where  the 
accident  occurred  the  rate  of  speed  was  slackened  sufficiently  to  allow 
an  employe  to  alight  from  the  train.  There  was  proof  tending  to  show 
that  the  conductor  of  the  following  train  had  been  informed  that  at  the 
place,  or  near  the  place,  where  the  employe  left  the  forward  train,  its 
conductor  had  orders  to  let  this  employe  off. 

The  defendant  requested  the  court  to  give  its  special  charge  No.  I, 
as  follows:  "In  this  case,  under  the  law  and  the  evidence,  the  jury 
will  return  a  verdict  for  the  defendant."  This  charge  the  court  re- 
fused to  give,  and  this  refusal  is  assigned  as  error.  We  have  care- 
fully examined  all  of  the  testimony  offered  on  the  trial,  and  are  clear 
in  our  view  that  the  court  did  not  err  in  refusing  to  withdraw  the  issues 
of  fact  from  the  jury.    The  other  assignments  present  the  usual  ques- 
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tions  raised  in  actions  of  this  kind,  and  a  careful  examination  of  the 
briefs  of  the  respective  counsel  has  satisfied  us  that  this  case  does  not 
call  for  a  reannouncement  of  rules  already  settled,  or  for  any  illustra- 
tion of  them  by  pointing  out  their  application  to  the  particular  circum- 
stances and  conditions  which  the  proof  in  this  case  presents. 

We  have  been  unable  to  find  any  error  in  the  action  of  the  trial  judge 
for  which  his  judgment  should  be  reversed,  and  it  is  therefore  affirmed. 


MASSIB  et  al.  v.  BUCK. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  16, 1904.) 

No.  1.252. 

1.  Federal  Coubts  —  Jubisdiction  —  Land  Ttfles  —  Cawcelultiow  —  State 

Courts— DECBEE&--BNroRCEifENT— Injunction. 

Rev.  St  f  720  [U.  S.  Comp.  St  1901,  p.  581],  forbidding  federal  courts 
to  issue  an  injimction  to  stay  proceedings  In  any  court  of  the  state  except 
In  cases  where  such  injunction  may  be  authorized  by  any  law  relating 
to  bankruptcy  proceedings,  does  not  deprive  a  federal  court  of  Jurisdic- 
tion to  restrain  a  defendant  from  selling,  incumbering,  or  in  any  way  dis-r 
posing  of  lands  purchased  at  a  sherilTs  sale,  where  such  Injunctive  rem- 
edy is  ancillary  to  the  granting  of  relief  in  a  suit  to  set  aside  the  sheriff's 
deed,  of  which  the  federal  court  had  jurisdiction. 

2.  Sahi&— Injunction— Discretion— Review. 

The  granting  of  a  preliminary  injunction  in  the  exercise  of  the  judicial 
discretion  of  the  Circuit  Court  will  not  be  set  aside  on  appeal  unless  it 
clearly  appears  that  the  court  erred  in  applying  the  legal  principles 
which  should  have  guided  it,  when  considered  from  the  Circuit  Court's 
standpoint 

Z.  Same. 

Where  a  suit  was  brought  to  set  aside  certain  notes  and  a  sherllTs  sale 
of  certain  lands  described  In  the  bill,  and  injunction  was  asked  restrain- 
ing the  purchaser  at  the  sale  from  selling,  incumbering,  or  disposing  of 
the  lands,  etc.,  and  defendant  would  be  fully  protected  against  loss  by 
reason  of  the  injunction,  by  a  proper  bond,  it  was  not  an  abuse  of  the 
trial  court's  discretion  to  refuse  to  vacate  a  temporary  injunction  Issued, 
on  a  motion  made  before  demurrer,  plea,  or  answer  to  the  bill. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  following  is  the  statement  and  opinion  of  the  court  below  (PAR- 
LANCE, District  Judge): 

The  bill  of  complaint  of  Charles  C.  Buck,  a  citizen  of  Maryland,  against 
Jessie  H.  Massle  and  Robert  M.  WhUe,  both  citizens  of  Louisiana,  filed  March 
2,  1903,  alleges,  inter  alia:  That  In  1891  White  oflPered  to  sell  to  Buck  for 
$25,000  a  certain  tract  of  land  described  in  the  bill,  and  which  White  repre- 
sented to  contain  about  28,000  acres.  That  Buck  accepted  the  proposition,  and 
a  written  agreement  was  executed  by  which  White  agreed  to  sell  to  Buck  the 
said  lands  for  $25,000,  of  which  $5,000  were  to  be  paid  in  cash,  $10,000  in 
stock  of  a  company  to  be  formed  to  develop  said  lands,  and  for  the  balance 
notes  secured  by  vendor's  lien  and  mortgage  were  to  be  given.  That  certain 
capitalists  then  agreed  with  Buck  to  form  a  company  which  would  buy  said 
lands  from  him  if  he  succeeded  in  procuring  from  White  a  deed  thereto,  and 

IT  1.  Federal  courts  enjoining  proceedings  in  state  courts,  see  notes  to  Gar- 
ner V.  Se(!ond  Nat  Bank,  16  C.  C.  A-  90;  Central  Trust  Co.  v.  Grantbam,  27 
€.  C.  A.  575. 
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that  they  would  pay  Buck  therefor  $150,000.  of  which  $120,000  was  to  be  In 
stock  of  the  company,  and  the  balance  in  cash  and  notes.  In  pursuance  with 
this  agreement  a  company  was  organized  in  New  Jersey  under  the  name  of 
Plaquemines  Tropical  B^ult  Company,  and  a  resolution  was  passed  authorizing 
the  company  to  purchase  said  lands  from  Buck,  on  said  terms,  and  Buck  was 
then  elected  president  of  the  company.  That  White  refused  to  execute  to  Buck 
a  deed  in  accordance  with  his  agreement,  and  Buck  brought  suit  in  this  court 
against  White  to  compel  a  specific  performance  of  his  contract  That  White 
then  proposed,  by  way  of  compromise,  that  if  Buck  would  pay  the  costs  of  said 
suit,  and  would  give  him  the  $5,000  in  cash,  as  provided  in  the  agreement,  and 
notes  for  $15,000  instead  of  $10,000,  secured  by  mortgage,  as  provided  in  the 
agreement,  and  give  him  $7,000  in  the  stock  of  the  company  instead  of  $10,000 
of  stock,  as  was  provided  in  the  agreement,  and  would  permit  him  to  cut  wil- 
lows on  a  certain  part  of  said  lands  for  one  year,  that  he  (White)  would  execute 
the  deed  for  the  said  lands,  and  also  for  another  tract  of  about  4,000  acres  ad- 
Joining  said  lands,  which  oflPer  of  compromise  Buck  accepted.  That  Buck  and 
White  proceeded  to  the  office  of  a  notary  for  the  purpose  of  having  an  act  of 
sale  to  said  lands  passed  from  White  to  Buck,  and  another  from  Buck  to  the 
fruit  company,  bat  it  was  then  suggested  by  Charles  Louque,  who  was  then 
Buck's  attorney,  that  as  Buck  was  the  only  officer  of  said  company  present  in 
Louisiana,  and  would  therefore  have  to  accept  the  sale  to  the  company.  Buck 
ought  not  to  be  its  vendor,  and  the  attorney  advised  that  a  third  person  accept 
the  sale  for  Buck  from  White  and  make  the  transfer  to  the  company.  There- 
upon the  acts  of  sale  to  said  lands  from  White  to  Louque  and  from  Louque  to 
the  fruit  company  were  passed,  Louque  having  no  iudividual  interest  in  the 
matter,  but  being  merely  a  party  interposed  as  Buck's  representative,  with 
the  full  knowledge  and  consent  of  White.  That  the  consideration  of  the  sale 
from  White  to  Louque  was  $30,000— $10,000  in  cash,  and  the  balance  in  three 
notes  of  Louque,  one  for  $10,000,  and  two  for  $5,000  each,  all  secured  by  ven- 
dor's lien  and  mortgage ;  and  the  consideration  of  the  sale  from  Louque  to  the 
company  was  $150,00>0--$10,000  in  cash,  and  the  assumption  by  the  company 
of  the  three  notes  of  Louque  and  $120,000  In  stock  of  the  company.  That, 
in  lieu  of  the  $10,000  cash  payment  recited  in  the  act  of  sale,  White  ac- 
cepted $5,000  cash  and  $7,000  in  stock  of  the  company,  and  White  returned 
one  of  the  $5,000  notes,  leaving  outstanding  in  his  hands  the  $10,000  note 
and  the  other  note  for  $5,000.  The  fruit  company  at  once  went  into  posses- 
sion of  said  lands,  and  began  to  make  extensive  improvements  thereon,  and 
up  to  the  time  of  the  decision  of  the  suit  of  the  state  of  Louisiana  against 
said  fruit  company  and  Buck,  which  will  be  referred  to  more  fully  hereafter, 
had  expended  more  than  $30,000  in  improving  .said  land.  That  in  January, 
1892,  the  state  of  Louisiana  brought  suit  in  the  civil  district  court  for  the 
parish  of  Orleans,  La.,  against  Budc  and  the  fruit  company,  claiming  that 
the  state  was  the  owner  of  all  the  lands  first  described  in  the  act  of  sale 
from  White  to  Louque,  lying  west  of  and  behind  a  certain  1,320  acres  originally 
patented  to  one  C.  C.  Packard.  That  the  defendant  company  called  Louque 
in  warranty,  who  in  turn  called  White  in  warranty.  That  the  civil  district 
court  rendered  Judgment  in  favor  of  the  state,  declaring  it  to  be  the  owner 
of  all  of  said  lands  back  of  said  1,320  acires.  but  reserving  the  rights  of  the  de- 
fendants, Buck  and  the  fruit  company,  and  of  Louque,  against  White  as  war- 
rantor. That  this  Judgment  was  affirmed  by  the  Supreme  Court  of  the  state, 
and  the  Judgment  is  final.  State  v.  Buck,  46  La.  Ann.  65C,  15  South.  531  et 
seq.  That  since  the  said  Judgment  in  favor  of  the  state  became  final  the  state 
has  transferred  to  other  parties  all  of  said  lands  and  the  fruit  company  has 
been  evicted  therefrom.  That  the  fruit  company  has  not  left  to  it  since  said 
eviction  even  said  1,320  acres,  because  Buck  believes  and  charges  that  said 
tract  does  not  contain  more  than  700  acres,  and  maybe  less.  That  subse- 
quently, in  the  suit  of  R.  M.  W^hlte  v.  Augustus  Leovy,  49  La.  Ann.  1660,  22 
South.  931,  et  seq.,  a  decree  was  rendered  in  April  by  the  Supreme  Court  of 
the  state,  the  effect  of  which  was  that  White  never  had  title  to  the  tract  of 
4,000  acres  secondly  above  mentioned.  That  the  result  of  the  two  decisions  of 
the  Supreme  Court  of  the  state  is  that  White  had  and  conveyed  title  to  and 
Louque  and  the  fruit  company  acquired  less  than  1,320  acres  out  of  a  total 
of  32,000  acres  which  formed  the  consideration  of  said  sales.  That  in  189  T 
White  brought  suit  in  the  district  court  for  the  parish  of  Plaquemines  on  the 
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$5,000  note  of  Louqne  against  Louque  and  the  frnlt  company  to  foreclose  the 
vendor's  lien  and  mortgage  by  executory  process,  and  a  little  later  Massie, 
who  acquired  the  $10,000  note  of  Louque  from  White,  after  Its  maturity,  in- 
stituted a  similar  foreclosure  suit  on  said  $10,000  note  in  the  same  court, 
against  the  same  defendants.  That  subsequently,  and  before  the  trial.  White 
transferred  to  Massie  all  his  rights  as  plaintifF,  and  Massie  was  duly  sub- 
stituted of  record  as  plaintiff,  and  the  two  causes  consolidated.  The  fruit 
company,  through  its  curators  appointed  by  the  court  in  said  two  suits,  filed 
a  petition  against  Massie  and  the  sheriff  in  opposition  to  the  seizure  and 
sale,  and  prayed  for  an  injunction  without  bond,  and  for  Judgment  declaring 
said  notes  null  and  void,  without  consideration,  and  not  binding  on  petitioner, 
and  that  the  mortgage  securing  the  same  be  canceled,  because  (1)  they  are  not 
due,  and  the  consideration  for  the  same  has  absolutely  failed  and  been  ex- 
tinguished, the  company  having  been  evicted  from  more  than  95  per  cent  of 
the  lands ;  (2)  because  the  notes  are  barred  by  the  prescription  of  five  years ; 
(3)  because  ihe  notes  were  obtained  through  fraud  by  White,  he  knowing  at 
the  time  that  he  was  not  the  lawful  owner  of  the  property  sold  by  him  for 
cash  and  for  said  notes.  White  was  also  mdde  a  party  defendant,  and  judg- 
ment was  prayed  for  condemning  him  to  restore  the  said  $7,000.  An  injunc- 
tion without  bond  was  granted,  and  issue  was  joined  by  Massie  and  White, 
and  after  trial  on  the  merits  the  court,  holding  that  there  was  no  proof  of 
fraud  and  that  the  notes  were  not  prescribed,  dissolved  the  injunction,  and 
expressly  declined  to  pass  on  the  plea  of  want  or  failure  of  consideration  of 
the  notes,  though  the  same  was  specially  pleaded  and  strongly  urged,  but 
nevertheless  dismissed. the  company's  demand.  That  subsequently,  under  the 
writs  issued  in  said  consolidated  cause,  the  sheriff  of  Plaquemines  parish.  La., 
advertised  for  sale  on  November  3,  1900,  and  on  that  day  sold  and  adjudicated 
to  Massie,  the  plaintiff,  for  the  sum  of  $2,000,  certain  property  which  the 
bill  describes  as  containing  1,320  acres,  as  defined  in  the  decision  of  the  Su- 
preme Ck>urt  State  v.  Buck,  46  La.  Ann.  656,  15  South.  531,  et  seq.  That,  no 
appeal  having  been  taken  by  the  fruit  company  from  said  judgment  up  to  and 
within  three  days  of  the  expiration  of  a  year  from  its  rendition.  Buck,  as  a 
stockholder  in  said  company,  and  in  his  individual  capacity  as  the  real  pur- 
chaser from  White  and  the  real  vendor  to  the  company,  took  an  appeal  from 
said  judgment  to  the  Supreme  Court  of  the  state,  and  on  December  1,  1902, 
the  appeal  was  dismissed  for  failure  to  cite  White.  That  said  judgment  dis- 
missing the  fruit  company's  demand  as  aforesaid  was  not  res  judicata  as  to 
said  company's  plea  that  the  consideration  of  the  notes  of  Louque  for  $10,000 
and  $5,000,  respectively,  had  failed,  and  that  said  notes  were  wholly  without 
consideration,  because  the  court  expressly  declined  to  pass  on  the  same,  as 
appears  by  the  written  opinion  of  the  Judge  of  said  court  That  the  fruit 
company  was  dissolved  In  1896,  its  charter  having  been  duly  declared  •for- 
feited by  the  Governor  of  New  Jersey,  and  no  liquidator,  receiver,  or  other 
representative  has  even  been  appointed  to  represent  it,  and  said  company 
has  no  assets  or  property  other  than  the  tract  of  land  herein  involved,  to 
wit  that  part  of  said  1,320  acres  originally  patented  by  the  state  to  C.  C.^ 
Packard,  which  lies  west  of  Grand  Pass,  of  which  Buck  has  for  a  long' 
time  been,  and  still  is,  in  possession  as  tenant  of  said  company.  That  Buck 
is  a  large  stockholder  in  said  company,  being  the  owner  of  more  than  $50,000 
of  the  capital  stock  out  of  a  total  capital  stock  of  $163,400,  and  that  as  such 
stockholder  he  has  an  interest  in  all  of  said  company's  rights,  property,  etc., 
and  has  the  right  to  protect  and  preserve  the  same.  That  said  company, 
being  defunct  and  without  any  legal  representative,  there  is  no  one  to  whom 
Buck  may  apply  to  bring  this  suit  or  institute  such  other  legal  proceedings 
as  may  be  proper  and  necessary  for  the  protection  of  its  said  property,  and 
so  Buck  brings  this  bill  in  behalf  of  himself  and  all  other  stockholders  and 
persons  interested.  That  Buck  was  the  real  purchaser  from  White  and  the 
real  vendor  to  the  fruit  company,  and  he  is  the  real  obligor  on  said  two  notes 
to  Louque,  who  acted  for  Buck  with  the  full  knowledge  and  consent  of  White, 
and  that  if  said  notes  are  held  to  be  legal,  and  the  said  sale  to  Massie  is 
upheld.  Buck,  as  well  as  the  fruit  company,  will  be  indebted  by  said  noteo 
for  more  than  their  face  value,  the  proceeds  of  said  sale  to  Massie,  to  wit, 
$2,000,  being  insufficient  to  pay  the  accrued  interest  on  said  notes.  That  the 
tract  of  say  700  acres  to  which  alone  White  had  and  conveyed  title  out  of 
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a  total  of  32,000  acres  was  not  at  the  time  worth  more  than  $1,000,  and  Is  not 
now  worth  more  than  $2,000,  the  amount  bid  by  Massie  for  the  same  at  the 
sheriff's  sale,  and  was  more  than  paid  for  by  the  cash  payment  of  $5,000, 
leaving  out  of  consideration  the  $7,000  in  stock.  That  said  two  notes,  and 
the  mortgage  given  to  secure  the  same,  should  be  declared  null  and  void  (for 
want  and  failure  of  consideration  on  grounds  heretofore  mentioned  and 
which  are  reiterated  In  detail  In  the  bill),  and  Massie  ordered  to  return  said 
notes  to  Buck,  and  that  said  sherifTs  sale  to  Massie  be  annulled,  and  the 
sheriff's  deed  to  Massie  be  ordered  canceled,  and  White  be  compelled  to  re- 
turn to  the  fruit  company  the  $7,000  of  its  stock,*  and  so  much  of  said  $5,000 
as  this  honorable  court  may  find  to  be  in  excess  of  the  value,  at  the  date 
of  sale,  of  said  tract  of  land  remaining  to  the  fruit  company  after  its  evic- 
tion. That  Buck  fears  that  Massie  might  attempt  to  eject  him  from  said 
property,  and  take  possession  of  the  same,  and  alienate  or  incumber  It,  dur- 
ing this  suit,  unless  enjoined.  The  prayer  was  in  accordance  with  the  alle- 
gations of  the  bill,  and  for  an  Injunction. 

Opinion. 

The  only  question  now  before  me  is  whether  on  the  rule  nisi  a  preliminary 
Injunction  shall  issue.  The  main,  if  not  the  only,  objection  raised  by  the 
solicitor  for  defendants  to  the  Issuing  of  the  writ  is  the  contention  that  sec- 
tion 720,  Rev.  St  [U.  S.  Comp.  St.  1001,  p.  581],  forbids  the  court  ftom  Issuing 
the  writ  Several  cases  have  been  cited  in  support  of  the  contention,  among 
them  Barrow  v.  Hunton,  99  U.  S.  80,  25  L.  Ed.  407. 

In  Garner  v.  Bank  (decided  by  the  Circuit  Court  of  Appeals  for  the  First 
Circuit)  67  Fed.,  at  page  836,  16  C.  C.  A.  86.  Circuit  Judge  Putnam,  as  the 
organ  of  the  court,  said,  with  regard  to  section  720,  Rev.  St  [U.  S.  Comp. 
St  1901,  p.  581] : 

"But  It  is  now  so  thoroughly  settled  that  this  provision  of  law  does  not 
apply  to  proceedings  Incidental  to  jurisdiction  properly  acquired  by  a  fed- 
eral court  for  other  purposes  tlian  that  of  enjoining  proceedings  in  a  state 
court  that  the  proposition  needs  no  discussion  by  us." 

Specially  see  Judge  Grosscup  (now  Circuit  Judge)  in  Terre  Haute,  etc, 
Co.  V.  Peoria,  etc.,  Co.  (C.  C.)  82  Fed.  943,  the  syllabus  of  which  case  reads : 

"Rev.  St  S  720  [U.  S.  Comp.  St  1901,  p.  581],  which  declares  that  federal 
courts  shall  not  by  Injunction  -stay  proceedings  in  state  courts  except  in 
bankruptcy  matters,  does  not  deprive  a  federal  court  of  jurisdiction  to  en- 
join proceedings  in  a  state  court  as  ancillary  to  granting  relief  In  a  case  in 
which  the  federal  court  has  jurisdiction." 

Also  notice  Circuit  Judge  McCk>rmick  in  Central  Trust  Co.  y.  St  Louis, 
etot  Ry,  Co.  (C.  C.)  59  Fed.  385. 

The  doctrine  of  Barrow  v.  Hutton  has  been  further  elucidated  by  the 
Supreme  Court  In  Marshall  v.  Holmes,  141  U.  S.  597,  12  Sup.  Ct  62,  35  L. 
Ed.  870. 

It  Is  clear  to  the  court  that  the  injimctlon  prayed  for  Is  but  an  incident 
to  the  main  relief  sought  by  the  bill,  and  that  under  the  settled  jurisprudence 
the  issuing  of  the  preliminary  injunction  does  not  contravene  section  720, 
Rev.  St  [U.  S.  Comp.  St  1001,  p.  581].  The  bill  states  a  case  which,  in  the 
court's  opinion,  entitles  the  complainant  to  the  writ,  and  it  therefore  should 
issue. 

E.  Howard  McC^leb,  for  appellants. 

E.  B.  Kruttschnitt,  D.  C.  Mellen,  and  J.  Ward  Gurley,  for  appellee. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge.  This  is  an  appeal  taken  under  section  7 
of  the  act  establishing  the  Circuit  Courts  of  Appeals,  as  amended  June 
6,  1900,  c.  803,  31  Stat  660  [U.  S.  Comp.  St  1901,  p.  551].  The  bill 
was  filed  in  the  Circuit  Court  by  Charles  C.  Buck,  the  appellee,  against 
J.  H.  Massie  and  others,  the  appellants.  It  is  an  elaborate  and  care- 
fully  prepared  pleading,   consisting   of   nine   closely  printed   pages, 
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describing  certaiin  business  transactions  between  the  complsunant  and 
the  defendants,  and  asserting  complainant's  rights  growing  out  of  such 
transactions.  The  bill  concludes  with  a  prayer  that  two  notes  of 
Charles  Louque  for  $10,000  and  $5,000,  respectively,  and  a  sale  made 
by  the  sheriff  of  the  parish  of  Plaquemines  to  the  defendant  J.  H. 
Massie,  and  the  sheriff's  deed  to  J.  H.  Massie  of  certain  lands  described 
in  the  bill,  be  annulled  and  canceled ;  and,  after  stating  other  prayers 
for  relief,  there  is  a  prayer  "that  a  writ  of  injunction  issue  herein,  en- 
joining and  restraining  the  said  Jessie  H.  Massie  from  selling,  incum- 
bering, or  in  any  way  or  manner  disposing  of  said  lands  adjudicated  to 
him  by  said  sheriff  of  Plaquemines  parish,  Louisiana,  as  aforesaid,  and 
described  in  said  deed  from  said  sheriff  to  him,  and  from  attempting 
to  take  possession  of  the  same,  and  from  doing,  or  causing  to  be  done, 
any  other  thing  which  from  the  filing  of  this  bill  may,  during  the 
pending  hereof,  hinder  or  delay  your  orator  frc»n  obtaining  adequate 
relief  in  the  premises,  and  that  upon  the  hearing  herein  said  pre- 
liminary injunction  may  be  made  perpetual."  The  injunction  was 
granted  as  prayed  for. 

We  learn  from  the  opinion  of  the  trial  judge,  which  is  copied  in 
the  record,  that  the  main,  if  not  the  only,  objection  made  to  the  issuing 
of  the  writ  of  injunction  was  that  section  720  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  p.  581]  forbids  the  court  from  issuing  the  writ. 
That  section  provides  that  "the  writ  of  injunction  shall  not  be  granted 
by  any  court  of  the  United  States  to  stay  proceedings  in  any  court  of 
the  state,  except  in  cases  where  such  injunction  may  be  authorized  by 
any  law  relating  to  proceedings  in  bankruptcy." 

A  federal  court,  in  a  proper  case,  has  jurisdiction  to  cancel  titles  made 
by  authority  of  a  decree  of  a  state  court,  and  this  statute  (section  720) 
does  not  deprive  a  federal  court  of  jurisdiction  to  enjoin  proceedings  in 
a  state  court  when  such  injunctive  remedy  is  ancillary  to  granting  relief 
in  a  case  of  which  the  federal  court  has  jurisdiction.  Terre  Haute  & 
I.  R.  Co.  v.  Peoria  P.  U.  R.  Co.  (C.  C.)  82  Fed.  943 ;  Marshall  v.  Holmes, 
141  U.  S.  589,  12  Sup.  Ct.  62,  35  L.  Ed.  870;  Dietzsch  v.  Huidekoper, 
103  U.  S.  494, 26  L.  Ed.  354. 

The  bill  is  the  only  pleading  in  the  case.  No  demurrer,  plea,  or 
answer  has  yet  been  filed.  The  case  has  been  argued  here  elaborately, 
both  orally  and  in  the  briefs  filed,  the  argument  being  addressed  to  the 
merits  of  the  case.  The  question  arises  at  once:  To  what  extent 
ought  this  court  go  into  an  examination  of  the  merits  of  a  case  on  an 
appeal  from  an  interlocutory  order  granting  a  temporary  injunction? 
Unless  there  is  some  strong  reason  for  it,  we  ought  not  to  decide  the 
merits  of  the  case  before  they  have  been  decided  by  the  lower  court.  The 
granting  or  withholding  of  a  preliminary  injunction  is  in  the  sound 
judicial  discretion  of  the  Circuit  Court.  We  ought  not  to  interfere  with 
the  exercise  of  that  discretion,  unless  it  clearly  appears  that  the  court 
has  erred  under  the  established  legal  principles  which  should  have  guid- 
ed it.  Clearly,  the  propriety  of  its  action  should  be  considered  from 
the  standpoint  of  the  Circuit  Court.  When  a  bill  is  presented  assert- 
ing claims  that  raise  grave  questions  of  law,  and  which  the  court  must 
decide  before  rendering  a  final  decree,  it  is  within  the  sound  judicial 
discretion  of  the  court  to  preserve  the  existing  status  until  the  case  is 
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finally  decided,  whenever  that  course  is  necessary  to  fully  protect  the 
plaintiff.  Especially  is  this  true  in  cases  where  the  defendant  can  be 
fully  protected  against  any  loss  by  reason  of  the  injunction  by  requir- 
ing a  proper  bond  of  the  plaintiff.  City  of  Newton  v.  Levis,  79  Fed. 
716,  25  C.  C.  A.  161.  On  an  appeal  from  an  order  like  this,  the  only 
question  is  whether  or  not  the  injunction  has  been  improvidently 
granted.  *The  order  of  the  court  will  not  be  disturbed  on  appeal  un- 
less it  is  violative  of  the  rules  of  equity  that  have  been  established  for 
the  guidance  of  its  discretion.  Kerr  v.  City  of  New  Orleans  (C.  C.  A.) 
126  Fed.  920,  and  cases  there  cited. 

It  does  not  appear  to  us  that  the  order  granting  the  preliminary  in- 
junction was  improvidently  made.  The  judgment  of  the  Circuit  Court 
is  affirmed* 


SHOUP,  U.  S.  Marshal,  ▼.  MARKS. 

-(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1904.) 

No.  971. 

1«  JuBiSDicnoiv  OF  CouBTS— Act  Establishing  New  Coubts  iw  Aulska—Sav- 
izvQ  Clause. 

The  saving  clause  of  Act  June  6,  1900  (Alaska  Civ.  Code,  S  368,  31  Stat 
652,  c.  786),  preserred  the  right  of  all  plaintiffs  who  bad  commenced  actions 
in  the  District  Court  for  Alaska  to  prosecute  such  actions  to  final  Judg- 
ment under  the  law  which  was  in  force  at  the  time  of  the  passage  of  the 
act  or  under  the  proyisions  of  such  act  and  such  right  is  not  lost  because 
at  the  time  the  act  took  effect  an  action  was  pending  in  the  Supreme  Court 
of  the  United  States  into  which  it  had  been  removed  from  the  District 
Court  for  Alaska  by  writ  of  error. 

2.  Evidence— Value  or  Qoods  Seized  by  Maeshal— Admissibility  or  Retubn 

TO  Wbit. 

In  an  action  against  a  marshal  to  recover  the  value  of  goods  taken  by 
defendant  from  plaintiff  on  attachments  against  a  third  i)erson,  the  retnm 
of  defendant  showing  the  seizure  and  sale  of  the  goods  by  him,  and  the 
price  received  therefor,  is  competent  evidence  on  behalf  of  plaintiff  as 
tending  to  establish  the  value  of  the  gooda 

3.  Same— Recobd  Entries. 

Where  the  return  to  a  writ  of  execution  Is  competent  evidence,  it  la 
also  competent  to  prove  the  issuance  of  the  writ  by  the  clerk's  docket 

4.  Appeal— Review— Harmless  Error. 

The  rejection  of  testimony  offered  to  contradict  testimony  of  the  ad- 
verse party,  even  if  erroneous,  was  harmless  error,  where,  under  a  sub- 
sequent ruling  and  the  instructions  of  the  court,  the  testimony  sought  to 
be  contradicted  became  immaterial. 

5.  Trial— Direction  of  Verdict. 

It  is  not  error  to  direct  a  verdict  where  the  evidence  is  of  such  con- 
clusive character  that  the  court,  in  the  exercise  of  a  sound  Judicial  discre- 
tion, would  be  compelled  to  set  aside  a  verdict  in  opposition  to  it 

6.  Trover— Evidence  to  Impeach  Plaintiff's  TriLE. 

In  an  action  of  trover  against  an  officer  to  recover  the  value  of  -goods 
seized  by  him  and  taken  from  plaintiff's  possession  under  a  writ  of  at- 
tachment against  a  third  person,  where  it  has  already  been  determined 
that  under  the  statute  such  seizure  was  unauthorized  and  illegal,  evi- 
dence tending  to  show  that  the  sale  of  the  goods  by  the  attachment  de- 
fendant to  plaintiff  was  in  fraud  of  the  seller's  creditors  constitutes  no 
defense  by  impeaching  plaintiff's  title,  the  sale  being  sufficient  to  transfer 
the  title  to  him  as  between  the  parties,  and  as  against  all  others  except 
creditors  of  the  seller  proceeding  legally  under  a  valid  process. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Alaska. 

Arthur  K.  Delaney  and  Louis  P.  Shackleford,  for  plaintiff  in  error. 
W.  E.  Crews,  Malony  &  Cobb,  and  Lorenzo  S.  B.  Sawyer,  for  de- 
fendant in  erron 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  In  May,  1898,  Joseph  Levy,  then  en- 
gaged in  business  at  Juneau,  Alaska,  transferred  his  stock  of  mer- 
chandise to  one  Levine,  who  transferred  the  same  to  Kendall,  and  the 
latter  transferred  it  to  Antone  Marks,  the  defendant  in  error.  Cer- 
tain of  the  creditors  of  Levy  brought  actions  in  the  District  Court  of 
Alaska  against  Levy,  and  in  said  actions  caused  writs  of  attachment  to 
issue,  which  were  placed  in  the  hands  of  the  marshal.  The  marshal, 
under  said  writs,  attached  and  took  possession  o£  the  stock  o^  mer- 
chandise, and  upon  judgments  subsequently  rendered  in  said  actions 
sold  the  same  on  execution.  The  proceeds  thereof  were  delivered  to 
the  creditors  under  an  order  of  the  court  The  defendant  in  error 
brought  in  said  District  Court  an  action  of  trover  against  the  mar- 
shal for  the  value  of  the  goods  so  attached  and  sold.  In  December, 
1898,  a  judgment  was  rendered  in  said  action  in  favor  of  the  plaintiff 
in  error.  To  review  that  judgment  the  defendant  in  error  toc^  the 
case  by  writ  of  error  to  the  Supreme  Court  of  the  United  States.  The 
Supreme  Court  reversed  the  judgment  of  the  District  Court  on  the 
ground  that,  inasmuch  as  it  appeared  from  the  undisputed  evidence 
in  the  record  that  the  goods  were  in  the  possession  of  the  defendant  in 
error  at  the  time  of  the  levy  under  the  writs  of  attachment,  the  lev\ 
and  attachment  were  void,  for  tlie  reason  that  the  marshal  had  failed 
to  follow  the  direction  of  the  laws  of  the  state  of  Oregon  then  in  force 
in  Alaska  (i  Civ.  Code  Or.  [Ed.  1887]  §  149,  subds.  2,  3),  which  pro- 
vided :  "(2)  Personal  property  capable  of  manual  delivery  to  the  sher- 
iff and  not  in  the  possession  of  a  third  person  shall  be  attached  by  talk- 
ing it  into  his  custody ;  (3)  other  personal  property  shall  be  attached 
by  leaving  a  certified  copy  of  the  writ  and  a  notice  specifying  the  prop- 
erty attached  with  the  person  having  the  possession  of  the  same."  The 
cause  was  remanded  for  a  new  trial.  Upon  the  second  trial  the  jury 
disagreed.  Upon  the  third  trial  the  jury  rendered  a  verdict  for  the 
defendant  in  error  in  the  sum  of  $4,426.66.  By  an  order  of  the  court 
the  verdict  was  reduced  to  $3,390.35,  and  on  March  5,  1903,  judgment 
was  accordingly  rendered  for  that  amount.  This  writ  of  error  is  sued 
out  to  review  that  judgment. 

The  plaintiff  in  error  contends  that  the  trial  court  had  no  jurisdic- 
tion to  hear  said  cause  or  to  render  said  judgment  for  the  reason  that 
the  action  as  brought  and  as  originally  tried  was  in  the  District  Court 
of  Alaska,  as  the  same  was  created  and  organized  under  the  act  of 
Congress  of  May  17,  1884,  c.  53,  23  Stat.  24 ;  and  that  while  the  cause 
was  pending  in  the  Supreme  Court,  and  prior  to  the  decision  thereof. 
Congress  passed  the  act  approved  June  6,  1900,  c.  786,  31  Stat.  321, 
entitled  "An  act  making  further  provision  for  a  civil  government  for 
128  F.— 3 
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Alaska  and  for  other  purposes/'  whereby  the  judicial  system  of  Alaska 
was  reconstructed,  and  a  District  Court,  consisting  of  three  divisions, 
with  a  judge,  clerk,  and  marshal  for  each,  was  established.  The  record 
shows  that  the  plaintiff  in  error,  before  the  last  trial  of  the  cause  in  the 
court  below,  made  timely  objection  thereto,  on  the  ground  that  the 
District  Court,  Division  No.  i  of  Alaska,  being  one  of  the  three  courts 
created  by  the  act  last  above  referred  to,  had  no  jurisdiction  to  hear, 
try,  or  determine  the  same.  In  support  of  his  contention,  McNulty 
V.  Batty,  ID  How.  75,  13  L.  Ed.  333,  and  other  cases,  are  cited,  which 
sustain  the  doctrine  that  where,  pending  a  writ  of  error  to  a  Supreme 
Court  of  a  territory  from  the  Supreme  Court  of  the  United  States,  the 
territory  is  admitted  into  the  Union  as  a  state,  and  no  provision  is 
made  saving  the  rights  of  litigants  under  pending  writs  of  error  or 
appeals,  all  authority  under  the  territorial  government,  including  the 
laws  organizing  its  courts  and  providing  for  revision  of  their  judg- 
ments in  the  Supreme  Court  by  appeal  or  writ  of  error,  become  ex- 
tinguished by  the  abrogation  of  the  statutes  under  which  the  territorial 
courts  were  created,  and  all  pending  actions  are  thereby  abated.  In 
answer  to  this,  we  think  it  is  sufficient  to  refer  to  the  saving  clause  in 
the  act  of  Congress  of  June  6,  1900,  providing  as  follows :  "No  person 
shall  be  deprived  of  any  existing  legal  right  or  remedy  by  reason  of 
the  passage  of  this  act  and  all  civil  actions  or  proceedings  commenced 
in  the  courts  of  the  district  before  or  within  sixty  days  after  the  ap- 
proval of  this  act  may  be  prosecuted  to  a  final  judgment  under  the  law 
now  in  force  in  the  district  or  under  this  act."  31  Stat.  552,  c.  786, 
§  368.  This  provision  conserves  to  the  defendant  in  error  the  right 
to  prosecute  his  action  to  a  final  judgment  either  under  the  law  which 
was  in  force  prior  to  the  passage  of  the  act,  or  under  the  provisions 
created  by  the  act,  his  action  having  been  begun  before  the  approval 
thereof.  See,  also.  Bird  v.  United  States,  187  U.  S.  118,  23  Sup.  Ct. 
42,  47  L.  Ed.  100. . 

It  is  assigned  as  error  that  the  court  admitted  in  evidence  a  copy  of 
the  redelivery  bond  executed  by  the  defendant  in  error  in  the  case  of 
the  Willamette  Tent  &  Awning  Company  against  Levy,  which  was 
offered  in  evidence  as  tending  to  show  that  the  goods  levied  upon  were 
in  the  possession  of  the  defendant  in  error  at  the  time  of  the  seizure 
thereof  by  the  plaintiff  in  error.  *  The  objections  which  were  made  to 
the  introduction  of  the  copy  were,  first,  that  the  loss  of  the  original 
was  not  shown ;  and,  second,  that  there  was  no  testimony  to  show  the 
delivery  of  the  original  bond  to  the  marshal.  These  objections  were 
not  well  taken.  The  evidence  showed  that  the  paper  was  a  true  copy 
of  the  original.  There  was  evidence  also  that  the  bond  was  delivered 
to  the  marshal's  deputy,  who  was  in  charge  of  the  seized  goods  at  the 
time.  The  plaintiff  in  error  was  not  denied  the  right  to  introduce 
evidence  to  show,  if  he  could,  that  the  paper  was  not  a  true  copy  of  the 
original,  or  that  the  original  never  came  into  his  possession. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  the  re- 
turn of  the  marshal  in  the  same  case  over  the  objection  that  it  was 
incompetent  and  immaterial.  The  return  showed  that  on  May  6,  1898, 
the  goods  in  controversy  were  by  the  marshal  delivered  to  the  defend- 
ant in  error  upon  a  redelivery  bond,  by  which  he  and  his  sureties  ob- 
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Iigated  themselves  to  return  said  property  to  the  marshal,  or  to  pay 
the  value  thereof  in  case  the  same  were  adjudicated  to  be  the  property 
of  the  defendant  in  the  writ,  and  that  subsequently  the  plaintiflE  in 
error,  by  his  deputy,  levied  upon  and  took  the  property  fi:om  the  de- 
fendant in  error  by  virtue  of  two  writs,  and  sold  the  same  on  ex- 
ecution for  $2,035.65.  It  was  offered  in  evidence  as  tending  to  show 
the  value  of  the  goods.  We  think  there  was  no  error  in  its  admission 
for  that  purpose.  The  price  obtained  by  an  officer  at  forced  sale  under 
an  execution,  while  not  conclusive  of  the  value,  is  competent  evidence 
thereof.  Smith  v.  Mitchell,  12  Mich.  180.  But  there  was  no  error  in 
admitting  such  testimony,  for  the  further  and  conclusive  reason  that 
the  plaintiff  in  error  in  his  answer  to  the  complaint  admitted  the  value 
of  the  goods  to  be  the  sum  which  was  realized  upon  the  execution  sale. 

We  find  no  merit  in  the  contention  that  the  court  erred  in  admitting 
evidence  of  the  docket  entry  of  the  clerk  of  the  court  to  show  that  on 
November  I2,  1898,  execution  issued  in  the  case  of  Willamette  Tent  & 
Awning  Company  against  Levy.  Notice  had  been  served  upon  coun- 
sel for  plaintiff  in  error  to  produce  the  marshal's  execution  docket,  but 
it  had  not  been  produced.  It  being  ccxnpetent  to  admit  in  evidence  the 
return  to  the  writ,  it  was  proper  to  prove  the  issuance  of  the  writ 

Error  is  assigned  to  tlie  exclusion  of  the  evidence  offered  by  the 
plaintiff  in  error  by  his  witness  W.  D.  Grant  as  to  who  was  in  posses- 
sion of  the  store  and  goods  in  controversy  at  the  time  when  he,  as 
deputy  marshal,  made  levy  on  the  same  on  behalf  of  the  Powers  Dry 
Goods  Company  and  the  West  Coast  Grocery  Company.  The  witness 
was  asked  die  question  who  was  in  possession  of  the  goods  at  the  time 
when  he  went  into  the  store.  This  was  objected  to  as  calling  for  a  con- 
clusion of  law,  and  the  court  sustained  the  objection.  The  witness  was 
then  asked  who  was  there  when  he  got  there,  and  he  answered,  "Mr. 
Steffin  and  a  man  by  the  name  of  Adler."  He  was  then  asked  if  these 
men  were  apparently  in  possession  of  the  store  and  goods.  This  was 
objected  to  as  leading,  and  the  objection  was  sustained.  Witness  went 
on  to  testify  that  there  was  no  one  else  there  at  the  time,  that  he  in- 
formed Adler  and  Steffin  what  his  business  was,  and  that  they  made  no 
claim  on  behalf  of  the  defendant  in  error  to  the  possession  or  ownership 
of  the  goods.  The  rulings  of  the  court  in  regard  to  the  testimony 
were  clearly  right.  The  plaintiff  in  error  obtained  by  the  evidence  all 
that  he  was  entitled  to,  which  was  that  Adler  and  Steffin  were  in  the 
store  at  the  tune  when  the  witness  went  there,  and  that  they  made  no 
claim  that  they  were  in  possession  on  behalf  of  the  defendant  in  error 
or  that  he  owned  tlie  goods. 

It  is  assigned  as  error  that  the  court  excluded  the  testimony  of  one 
O  H.  Adsit.  The  defendant  in  error  had  testified  on  his  direct  ex- 
amination that  when  he  took  possession  of  the  store  and  the  goods  he 
and  Steffin  made  an  inventory.  In  order  to  disprove  this,  the  plaintiff 
in  error  asked  the  witness  Adsit,  who  went  into  the  store  on  the  15th 
or  i6th  day  of  May,  the  following  question :  "You  may  state  to  the 
court  and  jury  what  you  found  there  in  reference  to  the  condition  of 
the  goods ;  that  is,  whether  they  had  apparently  been  moved  or  taken 
out  of  the  boxes,  or  whether  there  was  anything  to  indicate  that  an  in- 
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ventory  or  invoice  had  been  made."  This  was  objected  to  as  irrelevant 
and  immaterial,  for  the  reason  that  the  inventory  had  been  taken  about 
May  6th.  Counsel  for  plaintiff  in  error  then  stated  that  he  desired  to' 
show  that  the  boxes  which  the  defendant  in  error  had  testified  about 
were  covered  with  dust,  and  that  the  condition  of  the  goods  was  such 
as  to  indicate  that  they  had  not  been  moved  for  weeks  and  months. 
The  court  excluded  the  evidence,  on  the  ground  that  he  had  confined 
the  plaintiff  in  error  to  evidence  concerning  the  possession  of  the  goods. 
There  can  be  no  doubt  that  the  plaintiff  in  error  had  the  right  to  call 
witnesses  to  contradict  any  material  statement  made  in  the  testimony 
given  by  the  defendant  in  error.  It  may  be  doubted,  however,  whether 
the  testimony  proffered  was  such  as  to  tend  to  contradict  the  statement 
that  an  inventory  had  been  made.  An  interval  of  lo  or  ii  days  had 
elapsed  between  the  date  when  it  was  said  that  the  inventory  was 
taken  and  the  time  when  the  witness  entered  the  building.  There  was 
no  express  offer  of  evidence  to  show  that  in  that  period  dust  would  not 
accumulate  upon  the  boxes  so  that  they  would  become  as  fully  covered 
with  dust  as  they  were  when  the  witness  saw  them,  or  how  it  could  be 
demonstrated  that  an  inventory  had  not  been  taken.  Before  it  can  be 
said  that  the  trial  court  erred  it  must  be  made  to  appear  that  the  evi- 
dence called  for  by  the  interrogation  was  such  that  the  court  could  see 
that  it  would  tend  to  establish  the  fact  for  which  it  was  tendered.  But, 
whatever  may  have  been  the  value  of  the  proffered  testimony,  its  rejec- 
tion was  immaterial,  in  consideration  of  the  subsequent  action  of  the 
court  and  instruction  which  was  given  to  the  jury.  The  court  permit- 
ted the  jury  to  determine  only  the  amount  of  their  verdict  for  the  de- 
fendant in  error.  The  rejected  testimony  could  have  had  no  bearing 
upon  the  judgment  which  was  finally  rendered,  because  the  court,  in 
subsequently  reducing  the  amount  of  the  verdict  and  confining  the 
judgment  to  the  amount  which  the  marshal  realized  upon  the  sale  of 
the  goods,  stated  that  he  discarded  all  of  the  testimony  of  the  defendant 
in  error  as  to  his  having  taken  an  inventory.  It  is  apparent,  also,  from 
the  remarks  of  the  court,  that  the  rejected  testimony  was  deemed  to 
have  no  value  as  affecting  the  question  of  the  possession,  for  the  court 
intimated  that,  even  if  it  were  shown  that  no  inventory  had  been  taken, 
the  evidence  showing  possession  in  the  defendant  in  error  was  suf- 
ficient to  justify  his  instruction  to  the  jury.  That  instruction  we  shall 
presently  consider.  It  is  sufficient  to  say  that  we  are  not  convinced 
that  the  conclusion  of  the  court  in  that  respect  was  erroneous. 

Error  is  assigned  to  the  instruction  of  the  court  whereby  the  jury 
were  directed  to  return  a  verdict  for  the  defendant  in  error  for  such 
sum  as  they  might  find  him  entitled  to  under  the  evidence  as  the  value 
of  the  goods  taken.    The  court  said  to  the  jury : 

"I  hold  that  there  Is  uo  evidence  here  to  show  rightful  possession  In  the  mar- 
shal ;  that  the  only  evidence  now  before  this  court  is  the  testimony  showing 
the  possession  to  be  In  Marks.  Marks  has  testified  that  he  leased  these  prem- 
ises. He  has  testified  that  he  paid  the  rent  on  the  premises,  and  that  he  was 
in  possession  of  them  before  any  attempt  to  levy  upon  the  goods  was  made.  In 
addition  to  that,  he  gave  a  redelivery  bond.  That  bond  is  here  In  evidence,  un- 
disputed. Now,  upon  the  case  as  made,  I  shall  instruct  the  Jury  to  return  a 
verdict  for  the  plaintlil  for  such  sum  as  they  think  him  entitled  to  under  the 
evidence  " 
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The  bill  of  exceptions  further  contains  the  following  entry : 
"The  testimony  and  offers  ot  testimony  on  both  sides  being  closed,  the  court 
gave  a  peremptory  instruction  to  the  jury  to  return  a  verdict  for  the  plaintiff." 

No  exception  was  taken  to  the  remarks  of  the  court  or  to  the  peremp- 
tory instruction  to  the  jury.  We  might  dispose  of  the  assignments  of 
error  with  that  observation.  But  we  have  given  the  record  careful 
consideration,  and  have  reached  the  conclusion  that  there  was  no  error 
in  the  instruction  as  given.  The  evidence  relied  upon  by  ttfe  plaintiff 
in  error  as  tending  to  disprove  the  possession  of  defendant  in  error 
consists  in  inferences  to  be  drawn  from  the  testimony  of  Kelly  and 
Adsit  and  from  the  testimony  of  Grant,  above  considered,  in  which  he 
testified  that  he  found  Steffin  and  Adler  in  the  store  at  the  time  of  the 
levy,  and  that  they  made  no  claim  that  the  defendant  in  error  was  in 
possession  of  or  owned  the  goods.  No  inference  can  be  drawn  from 
their  silence  on  that  subject  Steffin  was  the  clerk  of  the  defendant  in 
error.  Both  he  and  Adler  doubtless  knew  that  the  goods  were  being 
levied  on  under  the  claim  that  they  were  .the  property  of  Levy.  It  is 
not  to  be  presumed  that  they  were  advised  of  the  legal  rights  of  the 
defendant  in  error,  or  knew  that  the  fact  of  his  possession  of  the  store 
and  goods  was  an  obstacle  to  their  seizure  under  the  writs.  Grant 
admitted  that  within  a  few  minutes  after  the  levy  he  was  met  by  the 
defendant  in  error  and  his  attorney,  and  that  they  demanded  the  return 
of  the  property  on  the  ground  that  it  was  the  property  of  the  defendant 
in  error  and  in  his  possession,  and  that  the  levy  was  therefore  void. 
We  find  nothing  in  the  testimony  of  Kelly  or  Adsit  tending  to  disprove 
the  direct  and  positive  testimony  of  the  defendant  in  error  on  the  sub- 
ject of  his  possession.  The  trial  court  may  direct  a  verdict  in  any 
case  where  the  evidence  is  of  such  conclusive  character  that  the  court, 
in  the  exercise  of  a  sound  judicial  discretion,  would  be  compelled  to 
set  aside  a  verdict  returned  in  opposition  to  it.  Patton  v.  Texas  & 
Pacific  Railway  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ; 
Pennsylvania  R.  Co.  v.  Martin,  iii  Fed.  586,  49  C.  C.  A.  474,  55  L. 
R.  A.  361.  We  find  no  ground  for  holding  that  the  court  misapplied 
the  rule. 

It  is  contended  that  the  trial  court  erred  in  excluding  evidence  of- 
fered by  the  plaintiff  in  error  to  show  that  the  transfer  of  the  goods  to 
the  defendant  in  error  was  made  for  the  purpose  of  defrauding  his 
creditors.  If  it  was  fraudulent,  as  this  evidence  seemed  to  indicate,  it 
was  v(rid  as  to  the  attaching  creditors.  It  is  true  that  in  trover,  unlike 
the  rule  in  trespass,  the  plaintiff  must  recover  on  the  strength  of  his 
title,  and  that  hence  title  in  a  third  party  may  be  shown  in  defense,  even 
though  the  defendant  in  the  action  be  in  no  way  connected  therewith. 
But  in  this' case  the  excluded  evidence  did  not  tend  to  show  title  in  a 
third  party.  It  tended  to  show  a  transaction  which,  although  void  as 
to  Levy's  creditors,  w^as,  as  between  Levy  and  the  defendant  in  error, 
sufficient  to  transfer  the  title  to  the  latter.  Such  evidence  could  con- 
stitute no  defense  to  the  action,  and  its  exclusion  was  not  error.  What 
is  meant  by  saying  that  a  fraudulent  conveyance  is  void  as  to  the 
grantor's  creditors  is  that  it  constitutes  no  obstacle  to  legal  process 
issued  at  the  instance  of  creditors  to  subject  the  property  to  the  pay- 
ment of  their  demands.    No  creditor  can  seize  the  property,  except  by 
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such  process,  without  rendering  himself  liable  to  the  consequences  of 
an  unlawful  interference  with  it  The  opinion  of  the  Supreme  Court 
in  Marks  v.  Schoup,  21  Sup.  Ct.  724,  45  L.  Ed.  1002,  above  referred 
to,  concludes  with  these  words :  "It  follows  that  the  levy  was  invalid, 
and  could  constitute  no  defense  to  the  defendant,  and  the  jury  should 
have  been  so  instructed." 

We  find  no  error  in  the  record  for  which  the  judgment  should  be  re- 
versed,   ft  is  accordingly  affirmed. 


THE  CHARLOTTBl 

(Olrcnit  Court  of  Appeals,  Fourth  Circuit    Febmary  2,  1904.) 

No.  616. 

1.  Collision— ^TEAHSB  and  Sailing  Vessel  AfsBTiNG— EzossaiyE  Speed  in 
Fog. 

A  steamer  which  entered'  a  thick  fog  bank  on  the  York  river  at  a  speed 
of  10  miles  an  hour  held  solely  in  fault  on  account  of  her  excessive  speed, 
for  a  collision  with  an  oyster  schooner  tacking  down  the  river  in  a  light 
wind,  and  which  was  run  down  and  sunk  by  the  steamer  before  the  latter 
could  stop  after  bearing  the  schooner's  fog  horn. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  at  Richmond. 
For  opinion  below,  see  124  Fed.  989. 

Reuben  C.  Foster  and  Robert  H-  Smith  (Herbert  J.  Lewis,  on  the 
brief),  for  appellant. 

Samuel  L.  Kelley  and  Thomas  H.  Edwards,  for  appellees.    • 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  appeal  from 
the  District  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  in  admiralty. 

R.  D.  Robbins,  administrator  of  Ulysses  L.  Robbins,  deceased,  and 
Thomas  Randal,  administrator  of  Elvin  Randal,  deceased,  each  filed 
his  libel  against  the  steamship  Charlotte.  The  two  decedents  were 
each  drowned  as  the  result  of  a  collision  between  the  Charlotte  and  the 
schooner  Anna  M.  Harris  in  York  river.  The  deceased  were  mem- 
bers of  the  crew  of  the  Harris.  The  two  cases  were  consolidated  and 
tried  together.  The  learned  district  judge  heard  the  case,  the  witnesses 
testifying  before  him.  He  found  that  the  collision  was  the  result 
wholly  of  the  fault  of  the  Charlotte,  and  gave  damages,  $1,600  to 
Robbins,  and  $900  to  Randal.  An  appeal  was  allowed,  and  the  case  is 
here  on  the  assignments  of  error. 

The  steamer  Charlotte,  of  1,746  tons,  runs  regularly  between  Balti- 
more, Md.,  and  West  Point,  on  the  York  river,  in  Virginia,  having  sev- 
eral landings  on  that  river.  The  Anna  M.  Harris  is  a  small,  two-mast 
oyster  schooner,  53  feet  in  length,  with  27  tons  register.  On  the 
morning  of  30th  August,  1902,  the  Charlotte,  on  her  way  to  West 
Point,  left  Allmonds  Wharf,  one  of  her  landings,  a  distance  of  11  miles. 
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There  Had  been  a  heavy  fog,  which  had  begun  to  break  up  in  places 
about  the  time  she  left  AUmonds  Wharf.  The  fog  was  thick  along 
the  shores  of  the  river,  but  the  channel  was  more  or  less  clear,  so  that 
the  navigation  of  the  steamer  was  not  seriously  interrupted.  Never- 
theless she  blew  her  fog  signal  at  regular  intervals.  The  steamer  pro- 
ceeded up  the  river  on  a  flood  tide,  with  a  light  wind  from  the  north- 
west. She  was  running  at  a  speed  of  19  miles  an  hour.  She  had  an 
efficient  lookout  on  the  main  deck  near  the  stem,  and  in  her  pilot  house 
were  her  master,  the  first  officer,  and  a  quartermaster.  When  she  had 
gotten  near  Bell  Rock  Lighthouse,  about  five  miles  from  AUmonds,  the 
steamer  ran  into  a  thick  bank  of  fog.  Just  as  she  was  on  the  point  of 
entering  this  bank  of  fog,  her  officers  heard  one  blast  of  a  horn  sound- 
ed in  the  fog,  off  the  port  bow.  This  indicated  to  them  that  there  was 
a  sailing  vessel  in  their  vicinity  on  the  starboard  tack.  With  the  wind 
northwest,  such  a  course  would  have  taken  the  sailing  vessel  to  the 
westward  enough  for  the  Charlotte,  provided  that  she  had  had  room 
•  to  get  out  of  the  way.  Immediately  after  he  entered  the  fog,  having 
heard  the  horn,  the  master  of  the  Charlotte  gave  the  signal  to  stop 
her  engines,  ordered  his  wheel  aport,  and  then  gave  signal  to  reverse 
the  engines.  Another  and  a  nearer  blast  of  the  horn  was  heard  more 
in  the  course  of  the  Charlotte,  and  at  once  the  schooner  was  seen  right 
under  the  bows  of  the  Charlotte  on  the  port,  and  not  qn  the  starboard 
tack.  In  an  inconceivable  space  of  time  the  stem  of  the  Charlotte 
struck  the  schoc«ier  on  her  starboard  side  abaft  the  fore  rigging,  and 
the  schooner  sank  immediately.  A  lifeboat  was  lowered  from  the 
steamer,  two  of  the  crew  of  the  schooner,  the  master  and  a  passenger, 
were  picked  up,  but  Robbins,  the  mate,  and  Randal,  a  colored  boy, 
were  drowned.  The  two  men  who  were  rescued  both  swear  that  the 
fog  horn  was  being  blown  at  proper  intervals,  two  blasts,  from  a  quar- 
ter to  6  until  a  quarter  to  7,  when  the  collision  occurred,  and  that  the 
schooner  was  on  the  port  tack.  They  had  heard  the  steamer  coming, 
and  entertained  no  fear  of  the  collision  until  she  suddenly  loomed  in 
front  of  and  over  them.  His  honor  who  tried  the  case  was  most  favor- 
ably impressed  with  the  bearing  and  conduct  of  these  witnesses,  and 
their  evident  desire  to  tell  the  truth. 

What  was  the  proximate  cause  of  the  collision?  We  find  the  steam- 
er entering  a  thick  fog  at  the  speed  of  10  miles  an  hour,  having  heard 
the  horn  just  before  she  entered  the  fog.  After  that,  a  very  short  in- 
terval, her  master  gave  the  signal  to  stop  the  engines,  followed  by  a 
direction  to  port  the  wheel,  and  then  the  signal  to  reverse,  and  the 
collision.  We  are  of  the  same  opinion  as  the  judge  who  tried  the  case 
— that  the  collision  was  caused  by  the  speed  of  the  steamship,  and  that 
she  was  in  fault  The  Pennsylvania,  19  Wall.  125,  22  L.  Ed.  148,  is 
like  this  case  in  some  respects.  The  collision  was  in  a  fog.  The 
steamer  was  misled  by  signals  from  the  bark,  and  ported  instead  of 
starboarding,  which  contributed  to  the  collision.  But  the  court  held 
the  steamer  in  fault  for  going  at  seven  miles  an  hour  in  the  fc^ — an 
unreasonable  speed.  In  The  Martello,  153  U.  S.  64,  14  Sup.  Ct.  723, 
38  L.  Ed.  637,  six  miles  in  a  fog  was  held  excessive.  In  The  Col- 
orado, 91  U.  S.  692,  23  L.  Ed.  379,  six  miles  an  hour  was  held  ex- 
cessive speed  in  a  fog.    In  The  Umbria,  166  U.  S.  404, 17  Sup,  Ct  610, 
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41  L.  Ed.  1053,  the  list  of  cases  is  stated,  adopting  that  laid  down  in  The 
Great  Eastern,  Brown.  &  L.  287 :  "It  is  the  duty  of  tlie  steamship  to 
proceed  only  at  such  a  rate  of  speed  as  will  enable  her,  after  discover- 
ing a  vessel  meeting  her,  to  stop  and  reverse  her  engines  in  sufficient 
time  to  prevent  any  collision  from  taking  place."  See,  also,  The 
Nacoochee,  137  U.  S.  330,  11  Sup.  Ct.  122,  34  L.  Ed.  687.  Not  only 
is  this  the  rule  when  a  steaiper  is  in  the  fog,  it  applies  equally  to  a 
steamer  entering  a  fog  bank.  The  Abbie  C.  Stubbs  (D.  C)  27  Fed.  573  ; 
The  City  of  Alexandria  (D.  C.)  31  Fed.  427. 

It  is  contended,  however^  that  the  schooner  was  guilty  of  con- 
tributory negligence,  and  that  the  crew  share  in  that.  The  Queen 
(D.  C.)  40  Fed.  694;  The  City  of  New  York  (D.  C.)  25  Fed.  149.  The 
negligence  charged  on  the  schooner  is  the  failure  to  blow  two  blasts 
on  the  fog  horn,  indicating  the  tack  she  was  on.  Her  one  blast  was 
said  to  have  misled  the  steamer.  On  this  point  the  finding  of  fact 
of  the  district  judge  is  clear  and  distinct.  He  saw  the  witnesses,  and 
was  convinced  that  the  evidence  of  the  master  and  a  passenger  on  the 
schooner  that  the  two  blasts  were  sounded  is  true.  We  see  no  reason 
to  differ  from  him.  The  defense  of  the  steamer  is  that,  hearing  but 
one  blast,  and  so  believing  tliat  the  schooner  was  on  the  starboard  tack, 
it  was  supposed  that  she  would  have  passed  out  of  danger,  especially 
as  the  steamer  ported  her  helm.  But  the  schooner  was  in  a  thick  fog, 
tacking  against  a  light  wind,  with  the  tide  against  her.  She  must  have 
been  moving  very  slowly.  So  when  the  steamer  at  speed  broke  into 
the  thick  fog,  and  almost  immediately  ran  her  down,  it  could  have  made 
no  material  difference  whether  she  was  on  the  port  or  starboard  tack. 
The  collision  would  have  occurred  in  any  event. 

The  decree  of  the  court  below  is  affirmed. 


TBNNENT-STRIBLING  SHOE  00.  ▼.  EOPBR  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  2,  1904.) 

No.  l,30a 

1.  Attachment— Claim    by    Thibd    Pabty— Pbocedxtbb    undeb    Mississippi 
Statute. 

Under  Rev.  Code  Miss.  1892,  §§  4426-4428,  which  govern  In  a  federal 
court  in  that  state,  if  an  attachment  plaintiff  fails  to  have  an  issue  made 
up  on  an  affidavit  of  claim  to  the  attached  property  at  the  term  to  which 
the  attachment  is  returnable,  the  claimant  is  entitled  to  an  order  dis- 
charging the  levy  and  releasing  him  from  his  bond. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

See  119  Fed.  865,  56  C.  C.  A.  377. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  PAR- 
i^ANGE,  District  Judge. 

R.  T.  Fant,  for  plaintiff  in  error. 

C.  L.  Sivley  and  Jas.  Stone,  for  defendants  in  erron 

McCORMICK,  Circuit  Judge.  This  is  substantially  the  same  case 
that  was  before  us  at  our  last  tenn,  under  the  then  title  of  "D.  W, 
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Miller  and  H.  J.  Roper  v.  Tennent-Stribling  Shoe  Company/'  The 
consideration  we  then  gave  it,  and  our  decision  therein,  are  shown  in 
the  report  of  that  case  as  it  appears  in  119  Fed.  865,  56  C.  C.  A.  377. 
It  is  unnecessary  to  restate  the  facts  of  the  case,  which  sufficiently  ap- 
pear in  that  report.  Of  the  numerous  errors  then  assigned,  this  court 
considered  only  the  first,  namely,  that  the  Circuit  Court  erred  "in  over- 
ruling claimants'  written  motion  to  discharge  the  levy  upon  the  prop- 
erty levied  on  under  the  writ  of  attachment,  and  in  not  pronouncing 
judgment  for  the  claimants,  and  releasing  them  from  their  forthcom- 
ing bondi  because  of  the  plaintiff's  failure  to  tender  issue  at  the  first 
term,  as  required  by  law."  After  referring  to  a  number  of  cases  in  the 
Reports  of  the  decisions  of  the  Supreme  Court  of  Mississippi,  and  quot- 
ing the  language  of  section  4428  of  the  Revised  Code  of  1892,  this 
court  said: 

**Tlii8  section  seems  clear  and  expUclt  in  its  terms.  If  at  the  term  to  which 
the  writ  of  attachment  is  retnrnahle  the  plaintiff  in  attachment  fails  to  move 
the  court  to  direct  an  issue  to  be  made  up,  and  fails  to  tender  an  issue  to  the 
claimant  under  the  direction  of  the  court,  then  the  plaintiff  in  attachment  is  in 
default,  and  the  claimant  is  entitled  to  his  Judgment  discharging  him  from  his 
bond,  and  the  property  is  no  longer  subject  to  attachment"  Citing  Sears  v. 
Gunter,  39  Miss.  33a 

Then,  noticing  the  contentions  of  the  counsel  for  the  defendants  in 
error,  to  the  effect  "that  the  issue  directed  by  the  statute  need  not  be 
made  up  in  writing,  that  the  statute  is  silent  on  this  point,  and  that  no 
decision  of  the  Supreme  Court  of  Mississippi  can  be  cited  holding  that 
it  must  be  made  in  writing,"  the  court  proceeds  to  review  the  case  of 
Smokey  v.  Wack,  57  Miss,  833,  in  which  the  sufficiency  of  the  aver- 
ments in  a  tender  of  issue  filed  by  a  plaintiff  in  attachment  is  .passed 
upon,  and  thereupon  uses  this  language : 

"The  statement  of  this  case  by  the  court  precludes  the  possibility  of  the 
tender  of  issue  having  been  other  than  a  formal  plea  in  writing.  Besides,  it 
is  plainly  deducible  from  the  Revised  Code  of  1892  that  the  issue  shall  be  made 
up  in  writing  [referring  to  sections  670,  671,  681,  and  702].  However,  in-  this 
case  the  record  does  not  disclose  that  the  plaintiff  in  attachment  tendered  an 
Issue,  either  orally  or  in  writing,  and  it  therefore  could  not  be  held  to  have 
complied  with  the  law,  in  any  event  In  view  of  the  holding  on  the  first  error 
ai^signed,  and  its  necessary  effect  on  the  disposition  of  the  case,  It  is  not  deem- 
ed material  to  discuss  other  questions  raised.  For  the  error  indicated,  the 
Judgment  of  the  Circuit  Court  is  reversed,  and  the  case  is  remanded  for  fur- 
ther proceedings." 

Our  decision  just  referred  to  was  rendered  January  13,  1903.  The 
case  having  been  restored  to  the  docket  in  the  Circuit  Court,  plaintiffs 
in  error  filed  a  motion  in  that  court  on  June  jst  asking  the  court  to 
allow  them  to  join  and  make  up  the  issue  on  the  claimants*  issue;  and, 
as  such  plaintiffs,  they  averred  in  that  motion  that  "the  goods  were  at 
ihe  time  of  the  levy,  and  at  the  time  when  the  trial  was  had,  the  prop- 
erty of  defendant  in  attachment.  Previous  making  up  of  issue  was 
/waived."  On  the  same  day  H.  J.  Roper,  one  of  the  claimants,  filed  his 
written  motion  asking  the  court  to  discharge  the  levy  upon  the  prop- 
erty levied  on  under  the  writ  of  attachment  in  this  case,  which  is 
claimed  by  him  individually,  and  to  release  him  from  his  forthcoming 
bond,  atid  to  enter  judgment  against  the  plaintiff  in  attachment  for  his 
default  in  failing  to  tender  issue  in  this  cause  to  try  the  rights  of  prop- 
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erty  at  the  December  term,  1897;  the  same  being  the  term  to  which 
the  writ  of  attachment  was  returnable.  A  similar  motion  was  filed 
at  the  same  time  by  D.  W.  Miller  and  H.  J.  Rc^er,  asking  the  court 
to  discharge  the  levy  upon  the  property  which  is  claimed  by  them 
jointly,  and  that  they  be  released,  etc.  These  motions,  a  little  more 
technical  in  form,  are  substantially  in  substance  with  the  motion  filed 
by  the  claimants  on  the  2d  of  December,  1901.  At  that  time  their  mo- 
tion was  overruled  by  the  court,  and  a  trial  was  had  before  a  jury, 
resulting  in  a  judgment  against  them,  the  first  line  of  which  recites : 

"This  day  came  on  this  cause  to  be  heard  upon  Issue  Joined  upon  all  the 
claimants'  affidavits  filed  herein ;  the  claim  of  H.  J.  Roper  and  D.  W.  Miller 
and  the  claim  of  H.  J.  Roper  being,  by  consent,  tried  together." 

The  motions  to  discharge  the  levy,  filed  June  i,  1903,  were  acted  on 
the  next  day,  and  were  granted  by  the  court.  Three  days  afterwards, 
June  5,  1903,  the  motion  of  the  plaintiff  in  error  to  be  allowed  "to  ten- 
der issue  in  the  claimants'  issue"  came  on  to  be  heard,  and  the  order 
thereon  is  in  these  words: 

"And  it  appearing  to  the  court  that  each  of  said  claimants  had  filed  their 
motion  to  discharge  the  levy,  and  for  judgment  by  default  against  the  plaintiff 
in  attachment,  and  that  the  same  had  come  on  to  be  heard  before  the  plain- 
tifTs  motion  to  be  allowed  to  tender  issue,  and  it  further  appearing  to  the 
court  that  the  plaintiff  failed  and  neglected  to  tender  issue  at  the  return  term 
of  the  writ,  and  until  the  claimants  had  filed  their  motion  to  discharge  said 
levy,  and  the  same  had  come  on  to  be  heard,  it  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  plaintiff's  motion  to  be  now  allowed  to  tender  is- 
sue be  overruled." 

It  is  manifest  that  the  cmly  new  element  presented  by  the  record  now 
before  us  is  shown  by  the  concluding  words  of  the  plaintiff's  motion, 
made  June  i,  1903,  in  reference  to  making  up  the  issue  on  the  claim- 
ants' issue.  These  words  are,  "Previous  making  up  of  issue  was 
waived."  If  any  proof  was  made  or  any  effort  to  offer  proof  in 
support  of  the  statement  that  the  previous  making  yp  of  issue  was 
waived,  it  does  not  appear  in  the  record  now  before  us.  On  the  con- 
trary, it  seems  to  be  shown  that  no  express  waiver  had  ever  been  made. 
In  view  of  our  former  decision,  the  Circuit  Court  did  not  err  in  sus- 
taining the  m9tion  of  D.  W.  Miller  and  H.  J.  Roper  to  discharge  the 
levy  of  the  attachment  upon  the  property  claimed  by  Miller  and  Roper, 
and  in  refusing  to  sustain  this  motion  to  make  up  an  issue  on  the  claim 
of  these  claimants,  and  in  entering  final  judgment  against  the  plaintiff 
on  the  claimants'  issue. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


SOUTHERLANIK-INNES  CJO.,  Limited,  V.  THTNAS. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  23,  1904.) 

No.  1,263. 

.  Shipping — Bills  op  Lading— Exceptions— Perils  op  Sea— Delivebt  of 
Cargo. 

Where  a  charter  party  exempted  the  ship  from  liability  for  loss  by  act 
of  God,  floods,  or  any  extraordinary  occurrence  beyond  control  of  either 

H  1.  Loss  by  perils  of  the  sea,  see  note  to  The  Dunbritton,  19  O.  C.  A.  465. 
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party,  "and  all  and  every  other  dan^^  and  accidents  of  the  seas,"  of  what- 
soever nature  and  kind,  during  the  voyage,  the  ship  was  not  liable  for 
loss  of  timber  which  had  been  delivered  at  the  ship's  side,  and  lost,  by 
reason  of  a  violent  storm,  notwithstanding  the  utmost  care,  diligence,  and 
effort  on  the  part  of  both  the  claimant  and  the  ship's  crew,  under  another 
provision  of  the  charter  party  declaring  that  the  cargo  was  to  be  deliv- 
ered alongside,  at  merchants  risk  and  expense,  and  to  be  received  by  the 
master  and  secured  by  the  ship's  dogs  and  chains  when  so  delivered,  and 
to  be  then  at  the  ship's  risk. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

Jno.  C.  Avery,  for  appellant. 

Beaj.  C.  Tunison  and  Scott  M.  Loftin,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  The  pitch-pine  charter  part}'  which  is  the 
basis  of  this  action  provides,  among  other  things,  as  follows : 

"Cargo  to  be  delivered  alongside  at  merchant's  risk  and  expense  and  to  be 
received  by  the  master  and  secured  by  the  ship's  dogs  and  chains  when  so  de- 
livered, and  to  be  then  at  ship's  risk." 

This  action  is  to  recover  for  some  252  pieces  of  timber  which  were 
so  delivered,  received  alongside  the  ship,  but  which  on  the  night  of 
January  23,  1903,  were  lost,  through  a  violent  storm  of  wind  and  rain 
in  the  port  of  Pensacola,  notwithstanding  the  utmost  care,  diligence, 
and  effort  on  tlie  part  of  the  claimant  and  the  crew  of  said  bark,  and 
was  by  the  force  of  the  wind  and  rain  and  sea  driven  from  alongside 
of  said  bark  and  scattered  and  lost.  The  case  admits  that  the  timber 
was  so  scattered  and  lost  and  it  seems  to  be  admitted  by  proctors  on 
both  sides  that  tlie  violent  storm  of  wind  and  rain  which  caused  the  loss 
was  within  the  exceptions  of  ship's  liability  contained  in  the  following 
provision  of  the  charter  party: 

"The  act  of  God,  restraints  of  princes  and  rulers,  public  enemies,  fire,  floods, 
droughts,  strikes  or  lockouts  of  seamen  or  shore  laborers,  whether  partial  or 
otherwise,  and  any  consequence  thereof,  combinations  of  any  extraordinary 
occurrences  beyond  control  of  either  party,  barratry  of  the  master  or  crew, 
collisions,  stranding,  and  all  and  every  other  danger  and  accidents  of  the  seas, 
rivers  and  navigations  of  whatsoever  nature  and  kind  during  the  said  voyage 
always  mutually  excepted." 

The  contention  of  the  libelant  below  (appellant  here)  is  that,  not- 
withstanding the  loss  of  the  timber,  within  the  provisions  of  the  section 
just  quoted,  the  ship  is  liable  because  of  the  alleged  absolute  contract, 
as  in  the  first  provision  quoted ;  i.  e.,  that,  when  timber  was  received 
alongside,  it  should  be  at  ship's  risk.  The  exception  of  liability  quoted 
applies  to  all  the  ship's  risks  as  to  cargo — whether  loaded  or  delivered 
alongside  for  loading.  That  it  was  intended  to  contract  for  a  greater 
risk  and  liability  as  to  cargo  delivered  alongside  than  for  cargo  received 
aboard,  for  which  bills  of  lading  are  outstanding,  is  not  to  be  presumed. 
We  are  clear  that  if  the  ship  would  not  have  been  responsible  for  loss 
of  the  tunber  in  question,  under  the  circumstances  conceded  in  the  case, 
after  delivery  on  board  with  a  bill  of  lading  outstanding,  it  cannot  be 
held  responsible  under  the  contract  of  charter  in  this  case  for  timber  de- 
livered alongside. 
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Although  the  express  point  was  not  in  issue  in  Baldwin  v.  Sullivan 
Timber  Co.,  142  N.  Y.  279,  36  N.  E.  1060,  the  New  York  Court  of  Ap- 
peals, in  construing  a  similar  charter  party,  said : 

"There  Is  a  further  provision  that  the  cargo  is  *to  be  delivered  alongside  at 
merchant's  risk  and  expense,  and  to  be  received  by  the  master  and  secured 
with  the  ship's  dogs  and  chains  when  so  delivered  and  to  be  then  at  ship's 
risk.'  This  clause  was  needless  if  a  mere  delivery  alongside  was  a  complete 
delivery  to  the  vessel,  for  after  such  complete  delivery  the  liability  of  the 
vessel  would,  of  course,  attach.  The  need  of  the  provision  lay  in  the  fact  that 
delivery  alongside  was  not  a  complete  delivery,  because  the  merchant  was 
still  to  remain  in  possession  and  control  of  his  lumber  for  the  purpose  of  load- 
ing and  stowing  it,  and  before  that  was  accomplished  the  ship  would  assume 
no  risk,  unless  by  force  of  a  particular  and  specific  provision,  which  therefore 
was  added,  and  which  put  upon  the  v^essel  simply  the  duty  of  holding  the  tim- 
ber safely  alongside  to  enable  the  shipper  to  complete  his  delivery  by  loading 
and  stowing." 

But  Nottebohn  &  Co.  v.  Richter,  18  Q.  B.  Div.  63,  seems  to  be  the 
only  adjudicated  case  on  the  point;  and  there  Lord  Esher  says,  in  re- 
gard to  a  risk  assumed  for  cargo  before  loading: 

"This  is  a  charter  party  under  which  the  ship  is  to  sail  from  Barbadoes  to 
Fecolutla,  there  to  take  a  cargo  on  board  and  carry  it  to  the  United  Kingdom. 
That  is  one  voyage,  and  that  is  the  chartered  voyage,  and  whatever  part  of 
the  charter  party  applies  to  the  voyage  applies  to  the  whole  of  it  The  ex- 
ceptions in  the  charter  party,  so  far  as  they  can  be  applied,  apply  to  the  whole 
chartered  voyage.  The  duty  of  the  shipowner  is  to  proceed^ to  the  place  where 
the  goods  are,  and  to  be  ready  to  take  them  on  board.  If  he  is  prevented  from 
taking  them  on  board  by  one  of  the  excepted  perils,  he  is  excused  from  de- 
livery. If  this  charter  party  had  been  in  the  ordinary  form,  it  would  have 
been  the  duty  of  the  charterer  to  bring  his  goods  alongside,  so  as  to  deliver 
them  into  the  ship.  The  provisions  of  the  charter  party  would  not  be  ap- 
plicable to  these  goods  during  the  transit  from  the  shore  to  the  ship,  because 
they  are  not  at  that  time  brought  within  the  purview  of  the  charter  party. 
If  it  were  not  for  this  exceptional  clause,  the  shipowner  would  have  nothing 
to  do  with  the  goods  during  transit  from  the  shore  to  the  ship.  Supposing 
that  without  such  a  clause  the  shipowner,  not  being  under  any  obligation  to 
carry  from  the  shore  to  the  ship,  were  to  agree  with  the  charterer  that  he 
would  do  so,  that  would  be  an  independent  contract,  and  would  certainly  nojt 
bring  the  goods  within  the  charter  party.  In  the  present  case  it  is  put  into 
the  charter  party  that  the  shipowner  will  do  it,  but  he  does  not  undertake 
that  he  will  take  the  goods  at  all  risks,  but  at  ship's  risks.  To  my  mind,  it  is 
clear  that  this  means  that  he  will  take  them  at  the  same  risk  as  the  ship 
would  be  liable  to  when  the  goods  were  on  board.  The  expression  'at  ship's 
risk'  cannot  be  strictly  correct,  because  the  ship  has  no  risk;  but  I  cannot 
doubt  that  the  meaning  is  that  the  shipowner  will  take  the  goods,  and,  when 
once  they  are  in  his  possession,  treat  them,  as  to  risks,  as  if  they  were  on  board 
the  ship.  I  think  that  view  is  supported  by  what  was  evidently  in  the  mind 
of  Willes,  J.,  in  Barker  v.  McAndrew,  with  regard  to  the  word  'guarantied,' 
which  occurred  in  the  charter  party  in  the  expression  'guarantied  for  cargo 
in  all  this  month,'  which  he  construed  to  mean  not  an  absolute  guaranty,  but 
a  guaranty  subject  to  the  shipowner  not  being  prevented  by  the  excepted 
perils." 

The  Ira  B.  Ellems,  50  Fed.  936,  2  C.  C.  A.  85,  is  not  in  point 
The  decree  appealed  from  is  affirmed. 
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FOLGER  &  MORIARTY  r.  DOW  PORTABLE  ELECTRIC  CO. 

(Circuit  Court,  D.  Massachusetts.    February  25,  1904.) 

No.  l,6ia 

!•  Fateitts— InvxNTioiv— InstTLATOB  iroB  Spabking  Plugs. 

•  The  Folger,  Moriarty,  aud  Jacobson  patent,  No.  696,670,  for  an  Improve- 
ment in  sparking  plugs  for  electrically  igniting  the  gas  in  explosive  engines, 
which  consists  in  surrounding  the  plug  with  two  Insulators,  one  axial  and 
the  other  radial,  thus  forming  a  double  insulation,  is  void,  in  view  of 
the  prior  art,  which  shows  both  the  insulators  used  singly,  and  also,  in  the 
McCarthy  patent,  No.  518,373,  a  combination  of  axial  and  radial  insulators 
for  the  purpose  of  securing  a  double  insulation. 

2.  Saicb— Scope  or  Claims.  , 

A  claim  In  a  patent  for  an  Insulation  tube  made  of  a  "nonporous  vitre- 
ous material,  preferably  glass,"  as  an  element  of  a  combination,  where  the 
idea  of  the  combination  itself  had  been  anticipated,  and  the  only  room 
for  patentable  Invention  was  in  details  of  construction  and  choice  of  mate- 
rials, cannot  be  construed  to  include  mica,  where  at  the  date  of  the  ap- 
plication the  patentees  had  attempted  unsuccessfully  to  use  mica  for  the 
construction  of  such  tubes. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  696,670,  for 
a  sparking  plug,  granted  April  i,  1902,  to  Henry  C.  Folger,  Harry 
Moriarty,  and  Edward  B.  Jacobson.    On  final  hearing. 

Nathan  Heard,  for  complainants. 
Edward  P.  Payson,  for  defendant 

BROWN,  District  Judge.  This  suit  is  for  infringement  of  letters 
patent  No.  696,670,  granted  April  i,  1902,  to  Folger  and  Moriarty, 
and  one  Jacobson,  assignor  to  the  complainants.  The  invention  relates 
to  improvements  in  "sparking  plugs"  for  electrically  igniting  the  gas 
in  explosive  engines.  The  patent  has  four  claims,  all  of  which  are 
in  suit;  but  each  calls  for  two  parts  of  insulating  material,  one  sur- 
rounding the  other,  the  outer  layer  consisting  of  a  series  of  disks,  and 
the  inner  a  tubular  part  closely  surrounding  the  core.  The  gist  of  the 
invention,  it  is  said — 

"Lies  in  the  provision  of  two  insulations  compressed  together  as  nearly  solidly 
as  possible,  one  insulation  extending  in  a  horizontal  plane,  and  the  other  in- 
sulation extending  in  a  vertical  plane — that  is  to  say,  the  two  insulations  ex- 
tend In  opposite  directions,  and  each  is  made  up  of  suitable  refractory  insul- 
ating material,  capable  of  withstanding,  without  fusion  or  reduction  to  another 
state,  the  great  heat  to  which  the  plug  is  subject ;  and  one  of  said  layers  Is  in- 
tegral In  the  direction  of  the  length  of  the  plug,  and  the  other  Is  integral  In  the 
transverse  direction  or  radially  of  the  plug." 

The  first  defense  is  that,  in  view  of  the  prior  art,  the  claims  are  void 
for  lack  of  invention.  Insulation  consisting  of  a  series  of  mica  wash- 
ers surrounding  a  body  to  be  insulated  was  old ;  being  shown  in  letters 
patent  No.  482,872,  to  C.  T.  Lee,  dated  September  20,  1892,  and  No. 
467,942,  to  C.  T.  Lee,  dated  February  2,  1892.  The  patent  to  C.  W. 
Jefferson,  No.  491,708,  dated  February  14,  1893,  discloses  the  use  of 
insulation  practically  entirely  formed  of  mica,  and  the  use  of  a  mica 
insulating  tube.  In  the  Patent  Office  it  was  conceded  by  these  patentees 
that  the  mica  insulation  is  old  per  se ;  that  the  disk  (washer)  arrange- 
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ment,  taken  alone,  is  also  old ;  and  that  the  tubular  arrangement,  taken 
alone,  is  likewise  old.  It  was  contended,  however,  that,  taken  together, 
these  elements  were  new.  But  the  combination  of  two  insulations,  con- 
sisting of  an  insulating  sleeve  with  mica  washers  surrounding  it,  was 
also  old,  in  the  McCarthy  patent,  No.  518,373,  dated  April  17,  1894. 
In  Fig.  2  of  that  patent  is  shown  a  short  bolt,  covered  along  its  length, 
clear  to  the  screw  thread,  with  a  coherent  shell  of  nonporous  insulating 
material.  This  bolt,  when  assembled  in  the  insulator,  has  compressed 
mica  washers  strung  upon  its  insulated  part  In  the  specification  the 
patentee  says: 

"By  the  construction  which  I  have  just  described,  I  attain  what  I  term  a 
'double  insulation';  that  is,  the  current  requires  to  pass  two  portions  of  in- 
sulation in  order  to  pass  the  insulator,  and  each  of  the  connections,  7  and  8, 
are  not  only  insulated  from  each  other,  but  are  also  each  insulated  from  the 
case  within  which  they  are  contained." 

Dr.  Bell,  the  defendant's  expert,  summarizes  the  matter  as  follows : 
"In  fact,  insulating  sleeves  and  washers  were  so  familiar  In  the  art  that  any 
one  skilled  in  the  art  of  insulation  would  have  been  likely  to  use  the  two  in  all 
sorts  of  combinations,  arranging  sleeves  and  washers  as  best  suited  the  par- 
ticular problem  in  insulation  which  he  had  in  mind." 

It  is  the  contention  of  the  complainants  that  there  is  not  disclosed  in 
the  prior  art  the  double  insulation  of  a  "refractory  insulating  ma- 
terial" called  for  by  the  claims  of  the  patent.  Just  what  material  is 
meant  by  the  term  "refractory"  is  not  disclosed.  The  mica  tube  being 
old,  and  the  mica  disks  being  old,  there  hardly  could  be  invention  in 
combining  the  two  in  a  single  insulator,  without  some  substantial  evi- 
dence as  to  a  new  result  which  was  not  merely  the  sum  of  the  results 
of  the  two  insulators.  But  the  combination  of  two  insulations  for  the 
purpose  of  securing  a  double  insulation,  and  so  that  the  current  would 
be  required  to  pass  two  portions  of  insulation,  the  inner  of  which  was 
axial  and  the  outer  radial,  as  shown  in  the  McCarthy  patent,  completely 
anticipates  any  broad  inventive  idea.  McCarthy  is  criticised  on  the 
ground  that  the  two  layers  of  insulation  are  not  applied  at  all  parts  of 
the  material  to  be  insulated,  and  because  plastic  insulating  compositions 
are  more  or  less  porous ;  but  these  criticisms  do  not  render  McCarthy's 
invention  any  less  applicable  as  an  anticipation  of  the  idea  of  using  two 
insulators,  one  axial  and  the  other  radial,  in  combination.    • 

I  find  that  the  first  defense  is  established,  and  that,  in  view  of  the 
prior  art,  no  invention  is  covered  by  the  claims,  which  are  void.  It  be- 
comes unnecessary  to  consider  in  detail  the  other  defenses. 

Upon  a  general  view  of  the  case,  it  may  be  said  that  what  the  com- 
plainants had  succeeded  in  making  at  the  time  of  their  application,  filed 
December  18,  1900,  was  a  core,  upon  which  was  placed  a  closely  fitted 
tube  of  glass.  Embracing  the  tube  was  insulation  consisting  of  a  series 
of  washers  of  mica,  coated  with  an  adhesive  chemical  compound,  and 
compressed  under  heavy  pressure.  The  complainants  were  of  the  opin- 
ion that  the  gist  of  their  invention  resided  in  the  mica  washers,  since 
in  their  original  application  they  stated :  , 

'^Actual  practice  has  determined  that  this  compressed  mica  insulation  Is  not 
aflPected  by  the  repeated  alterations  of  intensity  of  current  in  the  electric  cir- 
cuit ;  the  addition  of  the  impermeable  tube,  8,  further  safeguarding  the  same. 
It  is,  of  course,  evident  that  the  tube,  8,  may  be  omitted  without  departing  from 
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the  spirit  of  our  invention,  and  it  is  apparent  that  this  insulation  may  be  use- 
ful in  other  devices." 

Claims  were  made  for  a  method  of  forming  insulation,  consisting  in 
forming  a  series  of  perforated  disks  of  mica.  The  applicants  were 
wrong  in  supposing  that  there  was  any  novelty  in  insulation  by  mica 
disks;  and  the  only  basis  for  the  present  patent  in  the  original  applica- 
tion consists  in  the  disclosure  of  a  sparking  plug  comprisinjg;  a  core, 
a  glass  tube  mounted  thereon,  and  a  series  of  perforated  disks  of  mica 
embracing  the  glass  tube.  While  the  original  application  uses  the  ex- 
pression, "nonporous  vitreous  material,  preferably  glass,"  what  the  com- 
plainants had  used,  in  fact,  was  glass.  According  to  their  testimony, 
they  had  experimented,  without  success,  with  mica  for  the  inner  tube, 
and  were  unable  to  construct  a  sparking  tube  with  an  inner  tube  of 
mica  until  long  after  their  application.  Discovering  in  February,  1901, 
that  they  could  have  manufactured  for  them  tubes  of  mica,  they  then 
used  them  instead  of  glass,  which  was  somewhat  objectionable  on  ac- 
count of  its  liability  to  fracture  in  the  construction  of  the  sparking  plug. 

The  defendant's  sparking  plug  consists  of  an  inner  tube  of  mica  sur- 
rounded by  the  mica  washers.  Dow  and  Jacobson,  one  of  the  patentees, 
testify  that  Dow,  in  the  spring  of  1900,  before  the  application  for  the 
patent  in  suit,  suggested  to  Jacobson  the  making  of  a  sparking  plug 
by  wrapping  a  thin  layer  of  mica  around  the  spindle,  and  putting  wash- 
ers on  the  outside.  Jacobson  then  thought  this  impractical.  Dow 
testifies  to  making  several  plugs  of  this  character,  and  is  corroborated 
by  Delano  and  Kelly.  This  was  some  time  in  September,  looo, 
W.  T.  Marsh,  a  manufacturer  of  motor  cycles,  testifies  to  seeing  plugs 
of  such  construction  at  the  defendant  company's  office  in  Boston  soon 
after  October  5,  1900,  and  to  using  two  of  such  plugs  on  a  motor  cycle 
at  about  that  time.  The  complainants  criticise  the  testimony  of  Jacob- 
son,  and  invoke  the  doctrine  of  estoppel;  but  the  criticism  is  based 
upon  an  assumption  that  the  making  of  a  sparking  plug  consisting  of  a 
glass  inner  tube,  and  mica  washers  on  the  outside,  was  in  fact  tiie  in- 
vention of  a  sparking  plug  consisting  of  an  inner  mica  tube  surrounded 
by  mica  washers ;  and  the  objection  of  estoppel  by  the  application  oath 
disappears  when  we  take  into  consideration  the  admitted  fact  that  the 
applicants,  at  the  time  of  the  filing  of  their  application,  December  18, 
1900,  by  their  own  confession,  had  tried  and  failed  to  make  a  plug 
with  an  inner  tube  of  mica.  In  view  of  what  had  been  done  by  the 
complainants,  they  were  hardly  entitled,  at  the  date  of  their  application, 
to  include  under  the  term  "nonporous  vitreous  material,  preferably 
glass,"  mica,  which  they  had  been  unable  to  apply.  There  was  no 
novelty  in  the  conception  of  two  insulations,  one  axial  and  one  radial, 
and  there  was  room  only  for  mere  details  of  construction  and  choice 
of  material.  Upon  the  proofs,  Dow  clearly  was  the  first  to  make  a 
sparking  tube-  of  mica,  and  does  not  use  anything  invented  by  the  com- 
plainants. The  claims  are  also  much  broader  than  would  be  allowable, 
even  were  it  proved  that  the  patentees  had  been,  in  fact,  the  first  to  make 
a  plug  with  an  inner  mica  tube  surrounded  by  mica  washers,  and  are 
objectionable  imder  the  doctrine  of  the  Incandescent  Lamp  Case,  159 
U.  S.  465,  476,  16  Sup.  Ct.  75,  40  h.  Ed.  221, 

The  bill  will  be  dismissed. 
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FRANKLIN  &  CO.  r.  ILLINOIS  MOULDING  CO.  et  aL 

(Circuit  Court,  N.  D.  Illinois,  m.  D.    February  23,  1904.) 

No.  26,358. 

1-  Patents— BiTFECT  of  Subbendeb  foe  Reissxhs. 

A  patentee  cannot  claim  rights  under  a  patent  wMch  he  has  surrendered 
to  obtain  a  reissue. 

2.  Same— Reissue— Scope. 

A  reissue  patent  must  be  for  the  same  Invention  as  the  original  patent, 
and  cannot  include  a  feature  which  was  withdrawn  on  the  original  appli- 
cation to  meet  a  requirement  of  the  Patent  Office,  or  In  the  rejection  of 
which  by  the  Patent  Office  the  applicant  acquiesced. 

3.  Same— Validity  of  Reissx^e— Machine  fob  Obnamenting  Piotube  Fbames. 

The  Adams  second  reissue  patent.  No.  11,980  (original  No.  642,059),  for 
a  machine  for  mounting  ornamental  composition  directly  upon  circular  pic- 
ture frames,  claims  11  to  18,  inclusive,  are  void  as  covering  matters  not 
included  in  the  original  patent 

In  Equity.     Suit  for  infringement  of  patents. 

W.  R.  Rummler,  for  plaintiff. 
Chas.  G.  Page,  for  defendants. 

KOHLSAAT,  District  Judge.  Complainant  brings  this  suit  to  re- 
strain infringement  of  surrendered  Adams  patent  No.  642,059  for  a 
"machine  for  mounting  ornamental  composition  directly  upon  circular 
picture  frames,"  granted  January  30,  1900,  and  applied  for  November 
18,  1898;  also  a  surrendered  reissue  thereof  granted  on  October  28, 
1901,  and  a  second  reissue  thereof  on  April  8,  1902.  Complainant 
cannot  claim  rights  under  the  surrendered  patent  and  first  reissue. 
Reedy  v.  Scott,  10  Am.  &  Eng.  Pat.  Cases,  133;  Peck  v.  Collins,  103 
U.  S.  660,  26  L.  Ed.  512.  Complainant  appears  to  concede  this  rule, 
and  confines  the  relief  sought  to  claims  11  to  18,  inclusive,  of  the  second 
reissue  patent  No.  11,980,  aforesaid. 

The  original  patent  was  granted  after  considerable  amendment  re- 
quired by  the  Patent  Office,  and  calls  for,  among  other  things,  two 
pivotally  mounted  guides,  one  projecting  from  the  central  portion  of 
each  crosspiece,  "which  serve  to  limit  the  lateral  movement  of  the  pic- 
ture frame."  The  specifications  (lines  25  to  39)  read  as  follows,  viz. : 
"A  guide  or  stop,  irregular,  or  even  an  ordinary  oval  picture  frame, 
would  not  be  sufficient  to  serve  as  a  guide  in  the  hands  of  a  skilled 
workman.  Two  guides  or  stops  placed  substantially  on  line  with  and 
above  the  axial  center  of  large  feed  roller,  D,  after  many  experiments, 
attain  the  very  highest  results  in  practice  in  covering  with  composition 
both  round  and  long  oval  frames,"  etc.  In  the  argument  before  the 
examiner  it  is  stated :  "The  two  roller  guides  or  stops  are  absolutely 
necessary,  and  it  is  absolutely  necessary  that  they  be  disposed  as  in  the 
applicant's  machine,  for  the  reasons  already  stated  in  the  amendment." 
These  changes  and  declarations  were  brought  out  by  the  examiner's 
references  to  the  Groble  patent.  No.  430,576,  and  the  British  patent 
to  Huppertz,  No.  7,163  (1891).  From  a  comparison  of  these  patents 
with  the  proceedings  in  the  Patent  Office  as  shown  by  the  file  wrapper, 

1 L  See  Patents,  vol.  38,  Cent  Dig.  §  204. 
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and  with  the  claims  of  the  original  patent,  defendants'  expert  testifies 
that  the  only  difference  between  said  original  patent  and  said  Groble 
patent  lay  in  the  difference  between  the  two  roller  guides  of  the  com- 
plainant's original  patent,  located  in  front  of  and  behind  the  rolls  and 
in  the  same  verticaJ  plane  therewith,  and  Groble's  two  guides,  which 
were  located  slightly  at  one  side  of  his  rolls,  and  that  even  this  dif- 
ference was  still  further  reduced  by  the  citation  by  the  Patent  Office 
of  the  said  Huppertz  patent.  It  should  be  noted  here  that  .in  Adams* 
second  amendment  to  his  original  application  he  provided,  in  claim  one 
thereof,  for  "a  stop  adjacent  to  the  wheel  and  in  a  line  with  the  axis 
of  the  shaft."  This  claim  was  rejected  by  the  examiner  as  describing 
an  inoperative  device.  The  examiner  bases  his  rejection  thereof  in 
part  upon  the  citation  above  set  out  from  argument  of  Adams*  counsel 
on  the  application  for  his  first  amendment.  In  this  action  the  applicant 
acquiesced. 

On  October  22,  1901,  said  original  patent  was  surrendered,  and  re- 
issued letters  patent  numbered  11,940  were  granted  to  Samuel  Frank- 
lin, as  assignee  of  Adams.  This  reissue  patent  embraces  ten  claims,  all 
of  which  proceed  upon  the  use  of  two  guides.  This,  it  will  be  seen, 
transpired  about  22  months  subsequent  to  the  granting  of  the  original 
patent.  Subsequently,  and  on  April  8,  1902,  Franklin  surrendered 
said  first  reissued  patent,  and  was  granted  a  second  reissue  patent,  No. 
11,980,  as  aforesaid,  embracing  18  claims,  of  which  claims  11  to  18, 
inclusive,  are  now  involved.  In  these  8  claims  complainant,  for  the 
first  time,  sets  out  a  single  guide,  in  language  which  would  seem'  to 
cover  defendants'  device. 

There  are  other  matters  sought  to  be  included  in  the  reissue,  but  it 
seems  important  to  first  dispose  of  the  bill  as  relating  to  the  question 
of  guides.  The  device  employed  by  the  defendant  was  first  used  by  the 
corporation  defendant  in  its  factory  at  Chicago,  March  8,  1900,  or  a 
little  more  than  a  month  after  the  granting  of  complainant's  said  first 
patent,  and  was  therefore  in  use  by  said  defendant  two  years  and  one 
month  prior  to  the  second  reissue  aforesaid,  and  prior  to  ccxnplainant's 
first  assertion  of  a  claim  to  be  the  patentee  thereof. 

The  main  defenses  urged  are  (i)  that  the  device  is  old  in  the  prior 
art ;  (2)  that  it  was  not  involved  in  the  original  patent ;  (3)  that  com- 
plainant is  estopped  by  laches. 

These  grounds  of  defense  will  be  considered  only  with  reference  to 
the  matter  of  guides.  The  prior  art  relied  on  by  the  defendant  is  em- 
braced practically  within  the  claims  of  the  above-named  Groble-Hup- 
pertz  patents  and  of  the  Brausil  patent.  In  his  communication  to 
Adams  of  December  20,  1898,  the  commissioner  of  patents  sends  to 
Adams  the  finding  of  the  examiner,  in  which  he  states  that  Adams'  as- 
sertion that  frames  have  heretofore  been  ornamented  "by  hand"  must 
be  modified  in  view  of  the  prior  art,  citing  the  Groble  and  Huppertz 
patents,  and  that  by  the  same  test  the  original  claims  are'wholly  devoid 
of  patentable  novelty.  Therefore  the  claims  were  rejected.  In  a  like 
communication  of  June  26,  1899,  the  examiner  is  quoted  as  follows, 
viz. : 

*'Case  considered  as  amended  on  the  15th  Inst.    The  claim  is  held  to  lack 
patentable  novelty,  in  view  of  patents  already  of  record  in  the  case.    The  only 
128  F.— 4 
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appreciable  difference  between  applicant's  constrnction  and  that  shown  In  the 
reference  resides  In  the  fact  that  his  gnides  or  stops  are  revolnable  on  their 
vertical  axis,  while  those  in  the  Groble  construction  do  not  revolve.  This  feat- 
ure of  the  revolubility  of  the  said  guide  is,  however,  not  only  not  embraced  in 
the  claim,  but  applicant  himself  admits  that  the  guides  may  be  made  station- 
ai^y  and  with  rounded  faces,  which  is  exactly  the  form  in  Groble.  Besides  all 
this,  the  vertically  disposed  and  revoluble  guide  roller  is  clearly  shown  in  the 
British  patent  to  Huppertz,  cited.  Hence  there  can  be  no  excuse  of  originality 
or  novelty  in  applicant's  construction.  The  claim  must  be  rejected  on  refer- 
ences of  record  and  for  reasons  given." 

As  before  stated,  all  the  citations  and  rejections  of  the  Patent  Office 
were  acquiesced  in  by  Adams.  Comparing  the  claims  first  presented 
and  those  finally  allowed,  it  is  difficult  to  see  what  change  was  made 
to  effect  a  change  in  the  mind  of  the  examiner. 

However,  from  an  examination  of  the  Groble-Hupplertz  and  Brausil 
patents,  I  can  discover  no  anticipation  of  the  two  guides  of  the  Adams 
patent  located  in  alignment  with  the  rollers.  The  Groble  patent  shows 
comparatively  long  raised  guides,  located  considerably  out  of  such 
alignment,  and  on  one  side  of  the  rollers.  The  Huppertz  device  shows 
one  stop  or  guide  located  on  the  outside  of  the  frame  to  be  ornamented, 
corresponding,  generally  speaking,  to  complainant's  outer  guide.  The 
said  Brausil  patent,  No.  590,200,  combines  its  guide  and  feeding  roller 
in  one,  and  tlie  action  of  the  disk  or  table  in  revolving  tends  to  carry 
the  frame  out  of  position  for  moulding  thereon  continuously.  If 
practicable  at  all,  it  would  seem  to  require  tliat  it  be  directed  by  hand 
in  order  to  accomplish  the  work.  At  any  rate,  I  see  nothing  in  any 
of  said  cited  patents  which,  properly  construed,  anticipates' the  original 
Adams  patent. 

2.  Was  the  guide  provision  of  the  said  claims  II  to  18  of  the  second 
reissue  patent  comprehended  in  the  original  patent?  A  reissue  patent 
must  be  for  the  same  invention  as  the  original.  Walker  on  Patents 
(3d  Ed.)  §  233.  In  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U. 
S.  99,  8  Sitp.  Ct.  38,  31  L.  Ed.  100,  it  is  stated  that  the  term  "same 
invention"  includes  "whatever  invention  was  described  in  the  original 
letters  patent,  and  appears  therein  to  have  been  intended  to  be  secured 
thereby."  This  statement  is  reaffirmed  in  a  number  of  cases  by  the 
Supreme  Court. 

In  Dobson  v.  Lees,  137  U.  S.  258,  11  Sup.  Ct.  71,  34  L.  Ed.  652, 
the  court  says : 

•'Hence  the  reissue  cannot  be  permitted  to  enlarge  the  claims  of  the  original 
patent  by  including  matter  once  intentionally  omitted.  Acquiescence  in  the 
rejection  of  a  claim,  its  withdrawal  by  amendment  either  to  save  the  appli- 
cation or  to  escape  an  interference,  the  acceptance  of  a  patent  containing  lim- 
itations imposed  by  the  patent  office,  which  narrows  the  scope  of  the  invention 
as  at  first  described  and  claimed,  are  instances  of  such  omission.*' 

As  above  set  out,  complainant's  assignor  distinctly  waived  all  claim 
to  the  single  guide.  Complainant  claims  and  introduces  proof  to  show 
that  this  was  done  through  mistake.  But  a  mistake  as  to  the  mean- 
ing of  a  disclaimer,  limiting  the  scope  of  a  patent,  which  is  deliberately 
made  to  meet  a  requirement  of  the  Patent  Office,  and  which  does  meet 
such  requirement,  and  thereby  avoids  an  interference,  is  not  a  mistake 
or  inadvertence,  within  the  meaning  of  the  statute,  which  may  be 
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corrected  by  reissue  with  such  disclaimer  omitted.  Westinghouse,  etc., 
Co.  V.  Stanley,  etc.,  Mfg.  Co.  (C.  C.)  115  Fed.  810. 

Nor  am  I  able  to  see  how  the  substance  of  said  reissue,  claims  11 
to  18,  was  logically  or  actually  embraced  in  the  original  patent.  The 
purpose  of  Adams'  two  guides,  as  set  out  in  the  specifications,  is  "to 
limit  the  lateral  movement  of  the  picture  frame,"  and,  "by  locating  the 
glides  just  far  enough  apart  to  permit  the  sides  of  the  frame  to  pass, 
they  will  assist  in  guiding  the  frame  by  the  slight  frictional  contact 
caused  thereby."  '  This  also  appears  from  the  several  disclaimers  above 
cited,  and  lines  30  to  38  of  the  specifications,  claiming  the  highest  re- 
sults from  two  guides.  Under  all  the  facts  of  this  case,  it  seems  clear 
that  the  second  reissue,  claims  11  to  18,  aforesaid,  are  not  proper  matter 
for  a  reissue  patent. 

3.  In  view  of  the  foregoing,  it  is  not  necessary  to  pass  upon  the 
question  of  laches.  However,  bearing  in  mind  the  several  rulings  of 
the  examiner,  the  acquiescence  therein,  and  the  further  fact  that  de- 
fendant begaa  the  use  of  the  machines  in  suit,  having  one  guide  more 
than  two  years  prior  to  the  date  of  the  reissue  patent  No.  11,980,  and 
in  the  absence  of  any  evidence  of  fraud  or  intention  to  take  advantage 
of  complainant  in  the  premises,  I  am  of  the  opinion  that  complainant 
was  guilty  of  such  laches  as  will  estop  it  from  proceeding  herein 
against,  defendant  corporations.  Hoskin  v.  Fisher,  125  U.  S.  217,  8 
Sup.  Ct.  834,  31  L.  Ed.  759. 

There  is  no  case  made  against  the  other  defendants,  and  as  to  them 
the  bill  would  have  to  be  dismissed  in  any  event. 

There  are  several  other  features  of  construction  involved,  such  as 
supporting  devices,  tables,  etc.,  but,  on  a  careful  consideration  of  all 
the  evidence,  I  am  satisfied  the  matter  of  guides  constitutes  the  sub- 
stance of  the  patent  in  suit. 

The  bill  will  therefore  be  dismissed  for  want  of  equity. 


Mcknight  v.  metal  volatilization  co.  et  aL 

(Circuit  CJourt,  B.  D.  Pennsylvania.    January  28,  1904.) 
No.  41. 

1,  PATENT&— Remedy  in  Equity  fob  RErtJSAii— Amendment  of  Statute. 

Rev.  St  §  4915  [U.  S.  Comp.  SL  1901,  p.  3392],  gave  an  applicant  for  a 
patent  a  remedy  by  bill  in  equity  in  a  Circuit  Court  whenever  his  appli- 
cation had  been  refused  by  the  Commissioner  of  Patents  in  interference 
cases,  or  by  the  Supreme  Court  of  the  District  of  Columbia  in  ex  parte 
cases;  their  decisions  being  final,  so  far  as  the  Patent  Office  was  con- 
cerned, in  such  cases  respectively.  Act  Feb.  9,  1893,  c.  74,  27  Stat.  434, 
creating  the  Court  of  Appeals  for  the  District  of  Columbia,  transferred  the 
appellate  jurisdiction  in  patent  cases  to  such  court,  and  also  provided  for 
an  appeal  thereto  from  the  decision  of  the  commissioner  in  interference 
cases,  repealing  all  acts  and  parts  of  acts  inconsistent  therewith.  Held, 
that  such  act  did  not  repeal  section  4015  so  far  as  related  to  the  remedy 
In  equity  in  interference  cases^  its  only  effect  being  to  require  the  appli- 
cant to  exhaust  his  remedy  in  the  direct  proceedings  by  an  appeal  from  the 
decision  of  the  commissioner  before  being  entitled  to  proceed  in  equity. 

2.  Same— JuBisDicTiON. 

An  applicant  for  a  patent,  against  whom  adverse  decisions  have  been 
rendered  in  interference  proceedings  by  the  examiners  and  Commissioner 
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of  the  Patent  Office  and  by  the  Court  of  Appeals  of  the  District  of  Golmn- 
bia  on  appeal,  whose  decision  governs  the  further  proceedings  in  the  case 
in  the  Patent  Office,  may  maintain  a  bill  in  equity  in  a  Circuit  Court  with- 
out waiting  for  the  formal  action  of  the  Patent  Office  refusing  his  appli- 
cation. 

In  Equity.  Suit  to  compel  issuance  of  patent  On  plea  to  jurisdic- 
tion. 

Joshua  Pusey,  for  complainant. 
A.  B.  Stoughton,  for  respondents. 

J.  B.  McPHERSON,  District  Judge.  Before  tjie  3d  day  of  April, 
1893,  upon  which  date  Act  Feb.  9,  1893,  c.  74,  27  Stat.  434,  2  Supp. 
Rev.  St.  78,  creating  a  Court  of  Appeals  for  the  District  of  Columbia, 
took  effect,  the  practice  concerning  appeals  in  the  Patent  Office  was 
regulated  by  sections  4909  to  4914,  indusive,  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  pp.  339CH-3392].    These  sections  are  as  fdlows : 

"Sec.  4909. '  Every  applicant  for  a  patent  or  for  ,the  reissue  of  a  patent  any 
of  the  claims  of  which  have  been  twice  rejected,  and  every  party  to  an  inter- 
ference, may  appeal  from  the  decision  of  the  primary  examiner,  or  of  the 
examiner  in  charge  of  interferences  in  such  case,  to  the  board  of  examiners- 
in-chief  ;  having  once  paid  the  fee  for  such  appeal. 

"Sec.  4910.  If  such  party  is  dissatisfied  with  the  decision  of  the  examiners- 
in-chief,  he  may,  on  payment  of  the  fee  prescribed,  appeal  to  the  comipissioner 
In  person. 

"Sec  4911.  If  such  party,  except  a  party  to  an  interference,  is  dissatisfied 
with  the  decision  of  the  commissioner,  he  may  appeal  to  the  Supreme  Ck)urt  of 
the  District  of  Ck>lumbia,  sitting  in  banc. 

"Sec.  4912.  When  an  appeal  is  taken  to  the  Supreme  Court  of  the  District 
of  CJolumbia,  the  appellant  shall  give  notice  thereof  to  the  commissioner,  and 
file  in  the  Patent  Office  within  such  time  as  the  commissioner  shall  appoint, 
his  reasons  of  appeal,  specifically  set  forth  in  writing. 

"Sec.  4913.  The  court  shall,  before  hearing  such  appeal,  give  notice  to  the 
commissioner  of  the  time  and  place  of  the  hearing,  and  on  receiving  such  notice 
the  commissioner  shall  give  notice  of  such  time  and  place,  in  such  manner  as 
the  court  may  prescribe,  to  all  parties  who  appear  to  be  interested  therein. 
The  party  appealing  shall  lay  before  the  court  certified  copies  of  all  the 
original  papers  and  evidence  in  the  case,  and  the  commissioner  shall  furnish 
the  court  with  the  grounds  of  his  decision,  fully  set  forth  in  writing,  touching 
all  the  points  involved  by  the  reasons  of  appeaL  And  at  the  request  of  any 
party  interested,  or  of  the  court,  the  commissioner  and  the  examiners  may  be 
examined  under  oath.  In  explanation  of  the  principles  of  the  thing  for  which  a 
patent  is  demanded. 

"Sec.  4914.  The  court,  on  petition,  shall  hear  and  determine  such  appeal,  and 
revise  the  decision  appealed  from  in  a  summary  way,  on  the  evidence  produced 
before  the  commissioner,  at  such  early  and  convenient  time  as  the  court  may 
appoint;  and  the  revision  shall  be  confined  to  the  points  set  forth  In  the 
reasons  of  appeal.  After  hearing  the  case  the  court  shall  return  to  the  com- 
missioner a  certificate  of  its  proceedings  and  decision,  which  shall  be  entered 
of  record  in  the  Patent  Office,  and  shall  govern  the  further  proceedings  in  the 
case.  But  no  opinion  or  decision  of  the  court  in  any  such  case  shall  preclude 
any  person  interested  from  the  right  to  contest  the  validity  of  such  patent  in 
any  court  wherein  the  same  may  be  called  in  question." 

An  examination  of  these  sections  discloses  that  in  the  case  of  every 
application  for  a  patent,  whether  the  question  of  interference  arose  or 
not,  an  appeal  lay  from  the  decision  of  the  primary  examiner,  or  of  the 
examiner  in  charge  of  interferences,  to  the  board  of  examiners  in  chief, 
and  from  this  board  to  the  Commissioner  of  Patents  himself.    At  this 
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point  the  right  of  appeal  ceased  iir  the  case  of  a  disputed  interference 
(Butler  V.  Shaw  [C.  C.]  21  Fed.  321) ;  but  the  applicant  for  a  patent  in 
an  ex  parte  case,  if  dissatisfied  with  the  decision  of  the  commissioner, 
might  appeal  to  the  Supreme  Court  of  the  District  of  Columbia  sitting 
in  banc.  That  court  was  required  to  hear  the  case  anew,  but  was  con- 
fined to  the  evidence  produced  before  the  commissioner,  and  had  no 
power  to  take  additional  testimony.  The  decision  of  the  court  was  to 
govern  the  further  proceedings  in  the  case.  It  is  apparent,  therefore, 
that  section  4915  [U.  S.  Comp.  St  1901,  p.  3392],  which  declares  that, 
"whenever  a  patent  on  application  is  refused,  either  by  the  Commission- 
er o*!  Patents,  or  by  the  Supreme  Court  of  the  District  of  Columbia 
upon  appeal  from  the  commissioner,  the  applicant  may  have  remedy  by 
bill  in  equity,"  etc.,  must  be  construed  in  liie  light  of  the  preceding  sec- 
tions, and  must  be  understood  to  refer  to  a  refusal  by  the  commissioner 
in  cases  of  interference,  and  to  a  refusal  by  the  Supreme  Court  of  the 
District  of  Columbia  in  cases  belonging  to  the  other  class.  It  was  dis- 
tinctly decided  by  the  Supreme  Court  of  the  District  of  Columbia  that 
the  remedy  by  bill  in  equity  in  the  Circuit  Court  could  not  be  appealed  to 
in  ex  parte  cases  until  the  applicant  had  exhausted  the  remedies  given 
to  him  by  the  sections  already  referred  to. 

"After  these  respective  remedies  have  been  exhausted,  the  patent  law, 
in  its  supreme  indulgence  to  the  claims  of  investors,  by  section  4915  of 
the  Revised  Statutes,  allows  a  further  proceeding  by  way  of  bill  in 
equity."    Kirk  v.  Commissioner,  37  O.  G.  451. 

An  appeal  to  the  Supreme  Court  of  the  District  in  any  other  case 
than  a  case  of  interference  was  therefore  compulsory,  if  it  was  desired 
to  resort  to  the  equity  jurisdiction  of  the  Circuit  Court.  As  the  com- 
missioner himself  w?is  the  highest  court  of  appeal  in  disputes  about  in- 
terference, his  refusal  referred  to  in  section  4915  must  of  necessity 
mean  a  refusal  in  interference  cases,  and  in  those  alone. 

The  act  of  J  893,  which  repealed  all  acts  and  parts  of  acts  inconsistent 
therewith,  made  two  changes  in  the  practice.  It  established  a  Court 
of  Appeals  for  the  District  of  Columbia,  and  by  section  9  transferred  to 
that  court  "the  determination  of  appeals  from  the  decision  of  the  Com- 
missioner of  Patents  now  vested  in  the  general  term  of  the  Supreme 
Court  of  the  District  of  Columbia."  This,  of  course,  could  only  refer 
to  appeals  in  ex  parte  cases,  for  the  right  to  appeal  from  the  decision 
of  the  commissioner  in  interference  cases  did  not  yet  exist;  but  the 
same  section  immediately  went  on  to  remedy  this  defect,  if  defect  it  was, 
by  providing,  "And  in  addition,  any  party  aggrieved  by  a  decision  of  the 
Commissioner  of  Patents  in  any  interference  case  may  appeal  therefrom 
to  said  Court  of  Appeals."  Thfe  effect  of  this  section,  therefore,  upon 
sections  491 1  to  4914,  inclusive,  was  to  substitute  the  Court  of  Appeals 
for  the  Supreme  Court  of  the  District,  wherever  the  Supreme  Court 
had  been  referred  to,  and  to  add  the  right  of  appeal  to  the  newly  created 
court  in  cases  of  interference.  Its  effect  upon  section  4915  was  to  sub- 
stitute the  Court  of  Appeals  for  the  Supreme  Court  of  the  District,  and 
practically  to  strike  out  the  words  "either  by  the  Commissioner  of 
Patents,"  for  his  decision  was  now  no  longer  final  even  in  interference 
cases,  and  there  was  apparently  no  reason  why  the  rule  of  Kirk  v.  Com- 
missioner should  not  be  held  to  apply  to  such  cases  also,  and  to  compel 
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the  applicant  to  exhaust  his  new  rertiedy  as  well  as  the  old.  It  was  so 
decided  not  long  afterward  by  Judge  Wales,  of  this  circuit,  in  Smith 
V.  MuUer  (C.  C.)  75  Fed.  612,  and  in  accordance  with  these  two  de- 
cisions it  is  settled  that  every  applicant  in  either  class  of  cases  who  may 
be  dissatisfied  with  the  decision  of  the  commissioner  is  obliged  to  pur- 
sue his  remedy  in  th^  court  of  the  District  of  Columbia.  If  he  is  suc- 
cessful there,  he  will  have  no  occasio;i  to  invoke  the  remedy  by  bill  in 
equity  in  a  Circuit  Court,  but,  if  the  Court  of  Appeals  decides  against 
him,  he  is  then  entitled  to  bring  his  action  in  the  appropriate  circuit 
under  section  4915.  It  seems  to  me  that  there  is  no  difficulty  about  this 
construction,  and  that  the  very  capable  argument  of  the  defendants' 
counsel  to  the  effect  that  the  act  of  1893  has  repealed  section  4915  so 
far  as  to  take  away  the  remedy  in  equity  in  cases  of  interference  cannot 
be  allowed  to  prevail.  The  point  has  been  expressly  decided  against 
the  repeal  in  Bernardin  v.  Northall  (C.  G.)  yy  Fed.  852,  and  I  shall  not 
attempt  to  add  anything  to  Judge  Baker's  satisfactory  opinion  in  that 
case.  I  see  no  irreconcilable  conflict  between  the  two  statutes,  and,  in- 
deed, upon  the  construction  suggested  there  is  not  even  an  apparent  con- 
flict. 

The  facts  of  the  present  controversy  are  briefly  these :  An  interfer- 
ence was  declared  in  the  Patent  Office  between  the  complainant  and  two 
other  persons,  who  afterwards  assigned  their  interest  to  the  Metal 
Volatilization  Company ;  and  this  dispute  was  decided  against  the  com- 
plainant by  the  acting  examiner  in  charge  of  interferences  by  the  board 
of  examiners  in  chief,  by  the  Commissioner  of  Patents,  and  by  the  Court 
of  Appeals  for  the  District  of  Columbia.  No  further  step  has  been 
taken  by  the  Patent  Office,  and  the  remaining  question  raised  by  the 
plea  is  whether  this  court  has  any  jurisdiction  of  the  pending  bill  ir 
view  of  the  fact  that  the  complainant's  application  has  not  yet  been 
formally  refused,  and  that  a  patent  has  not  yet  been  actually  granted  to 
the  defendant  company.  The  complainant's  position  is  that  the  pro- 
ceedings thus  far  taken  are,  in  effect,  a  refusal  of  the  patent,  and  it 
seems  to  me  that  this  position  is  correct.  It  can  hardly  be  supposed 
that,  after  the  question  has  been  four  times  examined  and  four  times 
decided  against  the  complainant,  a  change  of  opinion  in  the  Patent 
Office  is  likely  to  take  place.  Moreover,  since  the  decision  of  the 
Court  of  Appeals  is  to  govern  the  further  proceedings  in  the  case,  as 
provided  by  section  4914,  no  change  of  opinion  in  the  Patent  Office 
could  affect  the  decree  of  the  court,  and  it  has  not  been  suggested  that 
any  application  has  been  made  to  that  tribunal  for  a  hearing.  I  think, 
therefore,  it  would  be  sticking  in  the  bark  to  insist  upon  the  formality 
of  a  refusal,  which  has  in  essence  been  already  made,  for  this  would 
simply  mean  that  the  complainant  must  begin  over  again  after  a  few 
superfluous  words  have  been  entered  upon  the  records  of  the  Patent 
Office. 

The  plea  to  the  jurisdiction  is  overruled,  and  the  defendants  are  di- 
rected to  answer  the  bill  within  20  days  from  this  date. 
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.      NUTTER  et  al  v.  MOSSBERG  et  al. 

(GlrcQit  Coiirt,  D.  Massachusetts.    February  25,  1901) 

No.  1,28a 

1.  Patents— Infringement— Bicycle  Beixs. 

The  Brlcson  patent.  No.  491,012,  for  a  bicycle  bell,  was  not  anticipated, 
shows  patentable  Invention,  and  Is  valid.  Claims  1,  2,  3,  and  4  also 
held  infringed  by  the  bell  of  the  Mossberg  &  Brink  patent,  No.  622,159. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  491,012  for 
a  bicycle  bell  granted  to  Lewis  E.  Ericson,  January  51,  1893.  On 
supplemental  bill  filed  by  defendants.  For  former  opinion,  see  1 16 
Fed.  488. 

James  E.  Maynadier  and  George  A.  Rockwell,  for  complainants. 
.    William  R.  Tillingha^t,  Benjamin  Phillips,  and  Alfred  H,  Hildreth, 
for  defendants. 

BROWN,  District  Judge.  The  opinion  previously  filed  in  this  case 
(116  Fed.  488)  held  that  claims  i,  2,  3,  and  4  of  the  Ericson  patent. 
No.  491,012,  were  valid  and  were  infringed.  By  supplemental  bill 
the  prior  art  was  enlarged  by  the  introduction  of  the  Hill  &  Tolman 
bell.  In  this  bell  the  striking  mechanism  is  located  inside  the  gong, 
and  certain  advantages— compactness,  simplicity,  and  durability — ^are 
secured.  The  very  close  analysis  which  defendants'  counsel  have 
made  of  the  claims  of  the  Ericson  patent,  and  of  the  various  mechan- 
isms, serves  to  confirm  tlie  opinion  that  Ericson  made  an  invention  of 
merit,  since,  after  all  that  has  been  so  carefully  shown,  it  still  appears 
that  Ericson  did  what  had  not  been  done  before,  and  tliat  what  he  did 
involved  invention  and  constituted  an  improvement  in  the  art.  It  also 
appears  that  his  claims,  distinctly  considered,  are  fair  and  valid,  and 
are  infringed. 

The  Hill  &  Tolman  bell  is  a  complete  bell  attached  to  a  lever  pivoted 
outside  the  bell.  One  end  of  the  lever  is  operated  by  the  hand;  the 
other  is  expanded  into  a  circular  disk  or  plate,  and  fits  closely  within 
the  rim  of  the  gong  without  touching  the  same.  The  striking  mechan- 
ism is  located  within  the  gong,  less  than  half  the  operating  roller  being 
the  only  portion  of  the  striking  mechanism  which  projects  outside  the 
gong;  and  it  is  true,  as  counsel  say,  that  the  bell  as  a  whole  is  com- 
pact, and  the  operating  parts  are  well  protected  from  injury  and  from 
dust  and  moisture.  While  the  exhibit  shows  a  long  lever  arm  which 
detracts  from  the  compactness,  it  is  obvious  that  this  might  be  short- 
ened, and  the  bell  be  operated  by  a  cord,  without  substantial  change. 
Were  this  arm  shortened,  it  would  still  be  necessary  to  pivot  the  en- 
tire bell  outside  the  rim  of  the  gong,  and  to  move  the  bell  bodily  to  and 
from  the  tire,  in  order  to  operate  the  striking  mechanism  by  contact 
of  the  friction  roll  with  the  tire.  The  bell  thus  falls  into  the  class 
of  bells  referred  to  in  the  opinion  of  the  Circuit  Court  of  Appeals  of 
this  circuit  in  Nutter  v.  Brown,  98  Fed.  892,  893,  39  C.  C.  A.  332 : 

"The  prior  art  in  this  class  of  bells,  as  the  complainants  maintain,  put  the 
moYable  point  so  as  to  oscillate  the  whole  of  the  bell;  the  complainants 
changed  it  so  that  only  the  striking  mechanism  oscillated." 
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It  IS  said  Upon  the  defendants'  brief: 

"The  question  now  to  be  decided  by  this  court  is  whether  or  not  it  consti- 
tutes Invention  to  transfer  this  pivotal  point  from  a  position  without  the  rim 
of  the  gong  to  a  position  within  the  same  and  at  or  near  the  center,  and 
whether  or  not  the  claims  of  the  Ericson  patent  can  be  construed  to  cover  this 
arrangement" 

What  Ericson  did,  however,  obviously  was  more  than  to  transfer 
a  pivotal  point  from  a  position  without  the  rim  of  the  gong  to  a 
position  within  the  same;  for,  assuming  that  Ericson  had  before  him 
the  Hill  &  Tohnan  bell,  an  advance  that  he  made  was  to  dispense  with 
Hill  &  Tolman's  lever,  and  to  convert  the  disk-shaped  end  of  Hill  & 
Tolman's  lever  into  a  rotary  lever,  which  did  not  bear  the  weight  of  the 
bell  and  move  the  bell  bodily,  but  merely  rotated  or  oscillated  the 
striking  mechanism  within  the  bell.  He  thus  relieved  the  lever  of  the 
weight  of  the  bell,  and,  by  pivoting  his  lever  centrally  with  the  bell, 
secured  the  desired  effect  in  an  ingenious  and  novel  way.- 

In  the  previous  opinion  reference  was  made  to  the  fact  that  in  the 
defendants'  device  the  gong  partakes  of  the  rotary  movement  of  the 
lever,  and  it  was  held  that  this  was  immaterial.  I  still  adhere  to  this 
view.  The  Ericson  bell  does  not  move  out  of  its  own  location.  It  is 
held  stationary,  in  a  fixed  position,  and  would  still  be  fixed  and  station- 
ary, within  the  fair  meaning  of  these' terms,  though  the  gong  were 
made  to  perform  a  revolution  or  a  partial  revolution  within  its  fixed 
location.  The  Hill  &  Tolman  bell  has  a  bodily  movement  through 
the  air,  like  that  of  a  pendulum.  One  of  the  defendants*  exhibits  has 
a  gong  which  partakes  of  the  rotary  movement  of  the  lever,  which  we 
have  held  to  be  substantially  the  lever  of  Ericson.  It  revolves  on  its 
own  location ;  it  does  not,  like  the  Hill  &  Tolman  bell,  move  bodily. 
It  makes  no  difference  to  the  operation  of  the  Ericson  bell  whether 
the  gong  moves  with  the  lever  or  whether  it  does  not.  The  important 
thing  is  the  lever  movement,  and  this  the  defendants'  bell  has,  despite 
the  immaterial  movement  of  the  gong  with  the  lever.  Another  ex- 
hibit of  the  defendants  shows  different  pivots  for  the  gong  and  for 
the  lever,  and  there  results  a  slight  bodily  movement  in  addition  to 
the  rotary  movement  of  the  bell ;  but  this  is  a  trifling  variation,  which 
effects  no  substantial  change  from  Ericson.  The  movement  of  the 
lever  in  this  exhibit  is  not  such  a  movement  as  is  suggested  by  any- 
thing else  in  the  prior  art,  and  is  such  a  movement  as  is  suggested  by 
Ericson.  These  matters  need  not  be  considered  further.  They  are 
not  substantial,  either  mechanically  or  verbally. 

In  claim  i  of  the  Ericson  patent  occur  the  words,  "an  oscillatory 
plate  or  disk  mounted  to  turn  in  the  rear  of  the  gong."  There  is  no 
part  in  the  Hill  &  Tolman  bell  which  is  fairly  within  this  language, 
which  well  describes  Ericson's  lever;  and,  even  if  this  language  were 
not  sufficient  to  describe  Ericson's  novel  lever,  yet,  when  construed  in 
connection  with  the  specification,  it  clearly  distinguishes  his  device 
from  Hill  &  Tolman's.  Furthermore,  the  Ericson  patent  contains  a 
very  clear  description  of  the  thing  which  Ericson  made,  and  the  thing 
which  he  made  is  a  very  different  thing  from  what  Hill  &  Tolman 
made. 

Claim  2  IS  of  greater  breadth,  and  the  specific  location  of  the  plate 
or  disk  is  not  set  forth  in  terms;   but  even  this  claim,  construed  in 
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connection  with  the  specification  and  drawings,  is  not  invalid  for  ex- 
cessive breadth.  The  words,  "a  gong  carried  by  the  frame  of  a  bi- 
cycle or  other  velocipede,"  are  not  fairly  applicable  to  a  gong  carried 
upon  one  end  of  a  lever  attached  to  the  frame  of  a  bicycle,  as  in  Hill 
&  Tolman.  These  words  refer  to  the  lack  of  bodily  movement  of  the 
gong  of  Ericson's  bell,  and  to  its  confinement  to  its  own  location,  and 
distinguish  the  bell  from  that  of  Hill  &  Tolman. 

In^  claim  3  occur  the  words,  "an  oscillatory  plate  or  disk  fitted  and 
adapted  to  turn  freely  in  the  inner  side  of  the  gong."  These  words  are 
inapplicable  to  the  lever  of  Hill  &  Tolman,  and  are  applicable  to  the 
defendants'  device.  If  the  Ericson  bell  were  changed  by  placing  the 
attachment  pin  for  the  cord  at  the  edge  of  the  plate,  and  by  putting  the 
disk  far  enough  from  the  rim  of  the  gong  to  enable  the  pin  to  turn 
freely,,  these  words  would  still  be  applicable,  and  they  are  applicable 
to  the  defendants'  structure.  Such  a  change  is  an  immaterial  varia- 
tion. 

In  claim  4  are  the  words,  "a  plate  or  disk  centrally  pivoted  on  the 
outer  end  of  the  bracket,  and  fitted  and  adapted  to  turn  freely,  in  the 
inner  side  of  the  gong."  Centrally  pivoted  does  not  mean,  necessarily, 
pivoted  in  the  exact  center,  upon  a  literal  reading.  The. word  "cen- 
tral" is  defined  as  "placed  at  or  near  the  center." 

The  German  patent  to  Kuhrt  &  Schilling,  No.  43,908,  is  again  re- 
ferred to.  It  is  said  that  the  Hill  &  Tolman  bell-  was  introduced  to 
remove  the  contention  that  Ericson  is  entitled  to  credit  for  the  im- 
provement of  placing  the  striking  mechanism  within  the  gong.  But, 
even  if  it  be  assumed  that  Ericson  had  before  him  both  the  German  bell 
and  the  Hill  &  Tolman  bell,  a  mere  aggregation  of  their  respective 
features  would  not  have  produced  his  bell.  Ericson's  bell,  though  it 
possesses  features  shown  in  the  Hill  &  Tolman  bell,  and  features  re- 
sembling in  a  broad  mechanical  sense  those  of  the  German  bell,  is 
nevertheless  a  new  combination  possessing  the  advantages  of  both, 
and  operating  by  means  not  shown  in  either.  It  is  a  device  more  com- 
pact and  more  practical  than  either.  Upon  a  somewhat  extended  ac- 
quaintance with  this  bell  from  this  and  previous  hearings,  I  am  inclined 
to  appreciate  the  cleverness  and  novelty  of  Ericson's  arrangement, 
rather  than  to  regard  him  as  one  who  merely  borrowed  from  the  prior 
art. 

I  have  considered  carefully  the  language  of  the  Circuit  Court  of 
Appeals  in  Nutter  v.  Brown,  98  Fed.  892,  39  C.  C.  A.  332,  referring  to 
the  necessity  of  proof  to  show  that  a  change  of  a  movable  point  is 
more  than  a  mere  detail  of  form,  convenience,  or  fancy.  To  relieve 
the  lever  of  the  weight  of  the  bell,  to  place  the  lever  substantially  within 
the  gong,  to  put  the  weight  of  the  gong  on  the  support  which  carries 
the  lever,  to  confine  the  bell  to  a  fixed  location,  where  it  is  well  bal- 
anced, are  substantial  features  which  have  been  appropriated  by  the 
defendants,  as  appears  by  reference  to  their  patent  No.  622,159,  to 
Mossberg  &  Brink. 

Certain  suggestions  are  made  upon  the  complainants'  brief  as  to  the 
orders  to  be  entered  in  this  case  and  as  to  costs.  These  matters  may 
be  reserved,  to  be  considered  on  motion  for  the  entry  of  a  decree. 
The  defendants  will  take  nothing  by  their  supplemental  bill. 

A  draft  decree  may  be  presented  accordingly. 
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WINDLB  V.  PARKS  &  WOOLSON  BfACH.  CO. 
(Circuit  Court,  D.  Vermont    March  a,  1904.) 

1.  Patents— Cloth- Measuring  Machines— Validity—Anticipatioh. 

Patent  No.  507,300,  for  an  Improyement  In  cloth-measuring  machines, 
consisting  of  a  device  for  varying  the  length  of  the  circumference  of  the 
measuring  cylinders  In  order  to  allow  for  the  elasticity  of  cloth,  held 
valid,  and  not  anticipated  by  prior  patents  and  structures  showing  divided 
cylinder  rims. 

2.  Same— Infbinoement. 

Patent  No.  507,300,  for  an  Improvement  In  cloth-measuring  machines, 
to  Increase  the  circumference  of  the  cylinders,  to  allow  for  difference  in 
the  elasticity  of  the  cloth,  and  containing  split  rings,  combined  with  an 
expanding  device,  and  a  rotating  shaft,  having  a  series  of  Riders  thereon, 
was  infringed  by  another  machine  using  a  similar  split  ring  between  the 
rims  of  the  ends  of  the  cylinders  and  their  measuring  circumference  for 
the  same  purpose ;  the  only  difference  being  that  the  mode  of  separating 
the  parts  of  the  split  rings  was  by  means  of  screws,  instead  of  by  cams, 
as  shown  in  the  patent,  and  the  use  of  a  spring  to  control  the  expansion. 

In  Equity. 

Nathan  Heard,  for  plaintiff. 
George  N.  Goddard,  for  defendant 

WHEELER,  District  Judge.  This  suit  rests  upon  patent  No.  507,- 
300,  dated  October  24,  1893,  ^^d  granted  to  the  plaintiff,  for  improve- 
ments in  cloth-measuring  machines  that  use  the  surfaces  of  cylinders 
as  standards.  The  differences  in  the  firmness  and  elasticity  of  cloth 
require  varying  of  the  length  of  the  circumference  of  the  measuring 
cylinders  in  such  machines  as  standards  to  secure  practical  accuracy. 
This  had  been  sought  by  attempting  to  open  and  close  the  rims  of  the 
carrying  ends  of  the  cylinders  to  expand  or  contract  their  measuring 
circumferences  in  proportion  to  the  stretch  of  the  cloth.  The  neces- 
sary rigidity  of  the  anus  and  rims  appears  to  have  prevented  proper 
expansion  and  contraction  of  the  circumference  by  this  means.  The 
plaintiff  appears  to  have  invented  a  split  ring  between  the  rigid  rims 
and  the  measuring  circumferences,  with  means  to  expand  and  contract 
that,  and  thereby  lengthen  or  shorten  the  circumferences  according 
to  the  cloth,  independently  of  the  length  of  the  rims.  That  invention 
is  the  subject  of  this  patent.    The  claims  are : 

"(1)  In  a  cloth-measnring  machine,  a  rotating  shaft,  and  a  cylinder  haying 
the  rings  of  its  spiders  or  heads  split,  combined  with  an  expanding  device  for 
said  rings  or  heads,  whereby  the  effective  length  of  the  circumference  of  the 
cylinder  may  be  varied  to  compensate  for  the  elasticity  of  the  cloth  being 
measured,  substantially  as  described. 

**(2)  A  rotating  shaft,  having  a  series  of  spiders  thereon,  each  having  a  ring 
split  from  one  to  its  other  edge  to  thus  form  ends,  combined  with  an  expanding 
device,  a  portion  of  which  is  located  between  the  opposite  ends  of  each  ring, 
and  devices  to  move  said  expanding  device  and  confine  it  in  its  adjusted  posi- 
tion, to  operate  substantially  as  described." 

Prior  patents  and  structures  showing  divided  rims  for  accomplish- 
ing this  purpose  have  been  set  up  and  proved  as  anticipations  or  limi- 
tations of  this  invention  as  patented,  but  they  were  not  successfully 
operative.  The  difficulty  was  left  that  this  invention  of  the  variable 
split  ring,  as  to  length,  operating  between  the  rim  and  circumference, 
obviated.    The  patent  appears  to  be  valid  for  this  improvement 
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The  defendant  uses  such  a  split  ring  in  such  a  machine  between 
the  rims  of  tlie  ends  of  the  cylinders  and  their  measuring  circumfer- 
ences for  the  same  purpose  of  varying  the  length  of  the  standard  of 
measure  in  proportion  to  the  quality  of  the  cloth.  The  mode  of  sep- 
arating the  parts  of  the  split  ring  is  by  screws,  instead  of  by  the  cams 
shown  in  the  patent  as  means  For  that  purpose,  but  these  particular 
means  are  not  the  subject  of  the  patent  And  the  defendant  has 
springs  between  the  rim  and  split  ring  for  controlling  the  expansion 
and  contraction,  but  they  do  not  appear  to  aifect  the  operation  of  the 
split  ring,  as  such,  in  its  place.  So  the  defendant  appears  by  this  use 
to  infringe  the  patent. 

Decree  for  plaintiff. 


INTBBSTATB  COMMEBOE  COMMISSION  T.  CHESAPEAKE  ft  OHIO  BT. 

CO.  et  aL 

(Circuit  Court,  W.  D.  Virginia.    February  19,  1904.) 

1.  CABBIEB&— INTEBSTATK  COMHEBOK  ACT. 

Where  a  carrier  owes  an  aacertained  sum  of  money,  which  Is  a  legally 
enforceable  debt,  it  is  not  a  violation  of  the  interstate  commerce  act  for 
it  to  pay  such  debt  by  carriage  done  for  the  creditor  at  its  legally  estab- 
lished rates. 

2.  Samk— Unjust  DiBcanaNATiON— Saijb  and  Cabbiagk  or  Coiofoornr  at  a 

Loss. 

It  is  not  a  violation  of  section  2  of  the  Interstate  commerce  act  for  an 
Interstate  carrier  to  buy  a  commodity,  and  then  sell  the  same,  to  be  trans- 
ported over  its  own  line,  at  a  price  less  than  the  aggregate  of  the  cost, 
expense  items,  and  its  own  published  freight  rates,  unless  such  transaction 
was  a  mere  device  to  cover  an  Intentional  giving  of  a  less  rate  for  carriage 
to  some  than  to  others ;  there  being  no  legal  ground  for  assumiug  that  the 
loss  was  sustained  by  it  as  a  carrier,  rather  than  as  a  dealer. 

8.  Sams— Undue  Pbefbbencb  ob  Advantage. 

Defendant  railroad  company,  an  interstate  carrier,  contracted  to  fur- 
nish to  another  railroad  company  not  to  exceed  2,000,000  tons  of  coal  from 
its  line  at  a  fixed  price;  the  same  to  be  delivered  to  the  purchaser  at 
designated  ports  on  the  Atlantic,  as  required  by  it,  each  month,  during  a 
term  of  five  years.  To  fulfill  the  contract,  defendant  was  to  buy  the 
coal  from  mines  along  its  line,  transport  it  to  the  seaboard  over  its  own 
line,  forward  by  water,  and  discharge  into  the  bins  of  the  purchaser.  In 
performing  the  contract  from  the  beginning,  the  cost  of  the  coal  to  defend- 
ant, added  to  the  cost  of  transportation  and  discharge  beyond  its  own  line, 
and  the  freight  over  its  own  line  at  the  published  rates,  exceeded  the 
price  received  by  a  substantial  sum,  averaging  28  cents  per  ton.  It  was 
shown  that,  during  the  continuance  of  the  contract,  other  coal  was  shipped 
from  the  same  mines  over  defendant's  road,  and  forwarded  by  water  to 
dealers  or  consumers  at  the  same  ports  where  defendant  made  deliveries 
under  its  contract.  Held,  that  the  performance  of  the  contract  operated  to 
give  the  purchaser  an  undue  preference  or  advantage,  or  to  subject  some 
one  or  more  of  the  parties  concerned  in  the  other  sales  and  shipments  to 
undue  prejudice  or  disadvantage,  in  violation  of  section  3  of  the  interstate 
commerce  act,  and  the  contract  was  therefore  illegal  and  unenforceable. 

4.  Saice. 

Such  contract  being  illegal,  a  claim  by  the  purchaser  for  damages  for  its 
breach,  by  the  failure  of  defendant  to  furnish  the  quantity  of  coal  called 
for  thereunder,  was  also  illegal  and  unenforceable;  and  a  further  sale 
and  shipment  of  coal  by  defendant  in  settlement  of  such  claim  at  the  con- 
tract price,  which  was  at  the  time  much  less  than  the  aggregate  of  the 
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cost  Items  and  defendant's  published  freight  rates,  subjected  others  con- 
cerned with  the  shipment  of  coal  between  the  same  points  to  undue  prej- 
udice or  disadvantage,  in  violation  of  section  3  of  the  interstate  commerce 
act,  and  the  further  performance  of  an  agreement  for  such  sale  and  sliip- 
ment  will  be  enjoined. 

In  Equity.    Suit  for  injunction. 

Wm.  A.  Glasgow,  Jr.,  and  Thos.  L.  Moore,  Dist.  Atty.,  for  complain- 
ant. 

Harrison  &  Long,  for  C.  &  O.  Rv.  Co. 

Jno.  W.  Griggs  and  Daniel  &  Harper,  for  N.  Y.,  N.  H.  &  H.  R.  Co. 

McDowell,  District  Judge.  This  case  arises  from  a  bill  filed  by 
the  Interstate  Commerce  Commission,  praying  an  injunction.  In  brief, 
the  bill  alleges  that  the  Chesapeake  &  Ohio  Railway  Company — ^to  be 
hereinafter  styled  the  C.  &  O. — ^is  carrying  and  intends  to  continue  to 
carry  coal  at  less  than  its  published  tariff  rates  for  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  and  is  committing  an  il- 
legal discrimination  in  favor  of  that  company.  Both  defendants  have 
answered,  denying  any  violation  of  the  interstate  commerce  act  (Act 
Feb.  4,  1887,  c.  104,  §§  2,  6,  24  Stat.  379,  380  [U,  S.  Comp.  St.  1901, 

PP-  31SS.  3156]). 

On  December  3,  1896,  the  following  agreement  was  made.  The 
body  of  the  paper  is  partly  printed  and  partly  typewritten,  and  in  the 
following  copy  the  typewritten  portions  are  in  italics: 

"Form  E.  27. 

"Contract  made  between  the  Chesapeake  and  Ohio  Ry.  Co,  of and  The 

New  York,  New  Haven  and  Hartford  Railroad  CJompany. 

"Said  Chesapeake  &  Ohio  Railway  Co for  the  consideration  herein- 
after mentioned  hereby  agrees  to  furnish to said  Railroad  Com- 
pany not  to  exceed  two  million  gross  tons  of  hituminous  coal  from  its  line  in 
such  quantities  monthly  as  wanted  from  July  1, 1897,  to  July  1st,  1902,  without 
charge  for  demurrage.  Deliveries  to  he  made  not  exceeding  four  hundred  thou- 
sand ions  per  annum, 

"And  said  Chesapeake  d  Ohio  Railway  Company further  agrees  that 

all  said  Bituminous  Coal shall  be  of  the  best  quality first-class 

in  every  respect,  and  satisfactory  to  said  Railrpad  Company  and  said  Railway 
Company  has  the  right  to  terminate  this  contract  at  any  time  if  said  bituminous 
coal  be  of  poor  quality,  or  if  its  delivery  he  unnecessarily  delayed 

"And  said Chesapeake  d  Ohio  Railway  Company further  agrees 

to  deliver  all  said  bituminous  coal to  said  Railroad  Company  in  its  bins 

at  such  ports  upon  its  Une  as  required  by  the  monthly  requisitions  of  its  Pur- 
chasing Agent, 

"In  consideration  of  the  faithful  performance  by  the  said  Chesapeake  d  Ohio 

Ry,  Co of  all  its  agreements  herein  contained,  said  Railroad  Company 

agrees  to  pay  for  said  bituminous  coal at  the  rate  of  two  and  seventy- 
five  one-hundredths  dollars  per  gross  ton  New  Haven  basis.  Settlement  to  be 
made Monthly 

**Said  Railway  Co.  has  the  right  to  cancel  any  and  all  portions  of  said  quan- 
tity of  bituminous  coal  remaining  undelivered  on  July  1st,  1902. 

"Witness  the  names  of  the  parties  hereto  this  the  third  day  of  Dec.  1896. 

"[Signed]  Chesapeake  &  Ohio  Ry.  Co. 

"By  M.  E.  Ingalls,  Pres't 

''[Signed]       The  New  York,  New  Haven  &  Hartford  Railroad  Company, 

"By  C.  S.  Mellen, 

"Second  Vice  President. 

**For  value  received,  I  hereby  guarantee  that  the  Chesapeake  d  Ohio  Ry,  Co. 
MhaU  not  fail  to  deliver  coal  on  account  of  stHkes* 

**J.  Pierpont  Morgan." 
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Under  this  contract  the  C.  &  O.  delivered  between  July,  1897,  and 
July,  1902,  much  the  greater  part  of  the  2,000,000  tons,  but  at  the  ex- 
piration of  the  time  fixed  in  the  contract  there  were  stiU  some  59,966 
tons  not  delivered.  Owing  to  a  strike  of  the  coal  miners  of  both  the 
New  River  and  Kanawha  fields  then  in  force,  the  C.  &  O.  was  unable 
to  supply  the  shortage,  and  the  New  Haven  Company  purchased  the 
requisite  amount  where  it  could,  and  later  presented  a  bill  to  the  C.  & 
O.  of  something  over  $103,000  for  the  excess  of  the  cost  of  the  coal 
thus  purchased  over  the  price  agreed  upon  in  the  contract  above  set 
out 

In  April,  1903,  a  verbal  agreement  was  made  between  the  two  com- 
panies to  the  effect  that  the  C.  &  O.,  in  lieu  of  piying  this  bill  of  dam- 
ages, would  compromise  the  claim  by  delivering  the  59,966  tons  of 
coal  at  the  price  named  in  the  contract  of  1896.  At  the  time  of  this 
last  agreement  the  cost  of  the  coal  at  the  mines  and  the  cost  of  vessel 
freight  were  much  higher  than  in  1896.  The  following  table  (No.  i) 
shows  the  time  of  shipment,  number  of  tons  delivered  under  this  verbal 
agreement,  the  cost  of  the  coal  at  the  mines,  the  water  freights,  dis- 
charging costs,  insurance,  and  the  price  received  for  the  coal  (which 
is  somewhat  more  than  $2.75  per  ton,  as  deliveries  were  made  at  ports 
other  than  New  Haven).  During  this  period  the  published  tariif  rate 
of  the  C.  &  O.  on  such  coal  was  $1.45  per  ton  from  the  Kanawha  field, 
in  West  Virginia,  where  this  coal  was  obtained,  to  Newport  News,  Va. 
Table  No.  2  shows  the  loss  to  the  C.  &  O.  on  these  deliveries  of  1903. 

Table  No.  L 


Date. 

Tons  Delivered. 

Cost  at 
Mines. 

Water 
Freight. 

Dischar- 
ging. 

Insur- 
ance. 

$176.28 

161.43 

74.36 

Price 
RecM. 

C.  ft  0. 

Freight 
at  $1.46 

1903  May 
••     June 
"     July 

17627  tons  ft  2160  lbs. 

16141    "     ft  1870    " 

4309    "     ft " 

$22,563.79 
20.661.48 
6.516.62 

$16,429.60 

14.042.01 

3,878.10 

$4,107.66 
3.722.17 
1,077.26 

$8,907.08 

$  49,455.04 
45,224.63 
12.108.29 

$25,560.45 
23,405.66 
6,248.05 

Totals. 

88078    "     ft  1790    " 

$48,740.79 

$34,349.71 

$412.06 

$106,787.96 

$66,214.16 

Table  No.  2. 


Date. 

Total  Costs  Exclusive 
of  0.  ft  0.  Freight. 

Ttotal  Rec'd. 

Balance. 

Loss  to  C.  ft  0. 

1908  May 
••     June 
••     July 

$4^.277.33 

38.587.09 
10.545.22 

$  49,465.04 
45,224.63 
12.108.29 

$  6.177.71 
6.637.54 
1.663.07 

$19,382.74 
16.768.12 
4,684.98 

Totals, 

$92,409.64 

$106,787.96 

$14,378.32 

$40,836.84 

Further  deliveries  were  stopped  by  the  service  of  a  temporary  in- 
junction issued  on  the  bill  in  this  case. 

The  published  freight  rate  of  the  C.  &  O.  on  coal  per  ton  from  the 
New  River  (West  Virginia)  field,  from  which  field  came  all  the  coal 
delivered  prior  to  1903,  to  Newport  News,  Va.,  destined  for  points 
beyond  the  Capes  of  Virginia,  were  from  March  8,  1899,  to  January, 
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1903,  as  shown  by  the  following  table.    There  is  no  disagreement  as 
to  these  rates, 

March  8. 1899   $  .90 

May   13,1899 80 

Jany.17,1900 85 

Feb.      1,1900 1.00 

April    2,1900  1.15 

April    1, 1901,  to  Jan.  1903 1.25 

There  is  a  disagreement  as  to  the  rates  in  force  from  July  i,  1897, 
to  March  8,  1899.  The  complainant  contends  that  the  rates  appli- 
cable to  the  coal  delivered  during  this  period  are  the  local  rates-^2 
per  ton  from  July,  1897,  fo  January,  1899,  and  $1.55  per  ton  during 
January  and  February,  1899.  The  C.  &  O.  contends  that  it  had  duly 
established  and  in  force  from  July  i,  1897,  until  January  2,  1899,  a 
through  rate  of  $2.25  per  ton ;  of  $2  per  ton  on  January  2,  1899 ;  and 
of  $1.75  per  ton  from  January  3,  1899,  until  March  8,  1899.  There 
is  evidence  that  at  least  one  of  the  through  tariff  sheets  (C.  &  O. 
5,177)  is  not  on  the  files  of  the  Interstate  Commerce  Commission,  but 
there  is  also  testimony  that  this  sheet  was  duly  mailed  to  the  then 
auditor  of  the  commission.  Another  objection  to  this  sheet  is  that 
it  applies,  as  stated  thereon,  only  to  coal  destined  for  New  York  City. 
While  there  is  room  for  doubt  as  to  the  proper  construction  of  these 
through  tariffs,  it  seems  to  me  unnecessary  to  settle  these  questions. 
Conceding,  for  argument's  sake,  that  the  contention  of  the  C.  &  O. 
is  sound,  still  the  part  of  the  through  rate  applicable  to  the  C.  &  O. 
for  carriage  from  the  coal  field  to  Newport  News  on  the  coal  in  ques- 
tion was  the  difference  between  the  through  rate  and  the  (varying) 
aggregate  of  the  costs  of  vessel  freight,  marine  insurance  (paid  by  the 
C.  &  O.),  and  the  cost  of  discharging. 
To  illustrate:    In  July,  1897,  the  average  cost  per  ton  for  vessel  freight 

was    65.1c 

Cost  of  discharging  was  ' 22.6 

Insurance  was 00.8 

Total 88.5c 

As  the  through  rate  was  $2.25  per  ton,  it  follows  that  the  C.  &  O.- 
freight  rate  on  such  coal  for  that  month  was  $2.25  minus  88.5  cents, 
or  $1,365,  per  ton. 

Now,  the  cost  of  the  coal  per  ton  was 70c 

And  the  average  price  per  ton  received  from  the  New  Haven  Ck)mpaiiy. .  $2,845 

The  cost  items,  when  added,  are : 

"Water  costs"  per  ton $  .885 

C.  &  O.  freight    "       1.365 

Ck)st  of  coal  at  mines 700 

Total  per  ton f2.950 

The  selling  price  being 2.845 

The  average  loss  per  ton  was • .  • , • f  .105 

As  28,890  tons  and  1,140  pounds  of  coal  were  shipped  during  that 
month,  the  actual  loss  was  $3,033.50. 

On  this  basis,  upon  making  the  calculation,  it  appears  that  there 
was  always  a  loss  to  the  C.  &  O.  until  January,  1899.    For  January 
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and  February,  and  from  April  to  and  including  October,  1899,  there 
was,  on  the  basis  most  favorable  to  the  defense,  a  profit.  That  is,  the 
price  received  for  the  coal  was  in  excess  of  all  cost  items,  including 
the  proper  C.  &  O.  freight  charge.  Since  October,  1899,  there  has 
always  been  a  loss.  Stopping  the  account  at  January  i,  1903,  the 
losses  exceed  the  gains  by  $301,959.13. 

In  addition  to  the  foregoing  loss,  there  is  another  large  loss  to  be 
considered.  In  the  answer  of  the  C.  &  O.  it  is  said  that  by  reason  of 
nondeliveries  in  1900  and  1901,  at  which  period  all  deliveries  made 
were  made  at  a  loss  to  the  C.  &  O.,  the  latter  became  indebted  for 
damages  in  the  sum  of  $160,000.  This  damage  claim  was  compro- 
mised by  the  payment  to  the  New  Haven  Company  of  $130,000. 

It  is  now  necessary  to  consider  and  determine  two  disputed  points 
as  to  the  meaning  of  the  contract  above  set  out.  It  is  remarkable 
that  in  this  brief  contract,  involving  over  five  and  a  half  millions  of 
dollars,  there  are  at  least  two  serious  mistakes,  if  the  contract  be  con- 
strued as  contended  for  by  the  defendants.  Twice  the  words  "Rail- 
way Company"  are  used  where,  as  is  insisted,  the  words  "Railroad 
Company"  were  intended.  As  to  the  first  instance,  I  am  inclined  to 
think  that  the  paper  should  be  construed  as  contended  for  by  the  de- 
fendants. The  clause  in  question  reads:  "and  said  Railway  Com- 
pany has  the  right  to  terminate  this  contract  at  any  time  if  said 
bituminous  coal  be  of  poor  quality,  or  if  its  delivery  be  unnecessarily 
delayed."  It  does  not  appear  that  the  legal  advisers  of  either  com- 
pany inspected  this  paper  when  it  was  executed,  and  this  error  may 
have  escaped  the  attention  of  the  laymen  who  signed  it.  To  read  the 
paper  in  this  respect  as  written,  and  as  contended  for  by  counsel  for 
the  commission,  would  give  it  an  extraordinary  effect.  It  would  give 
the  C.  &  O.  the  right  to  terminate  the  contract  if  the  coal  to  be  pro- 
cured by  it  should  be  of  "poor  quality,"  or  if  deliveries  to  be  made  by 
the  C.  &  O.  Railway  Company  are  "unnecessarily  delayed."  I  can- 
not believe  that  the  parties  to  this  paper  had  in  mind  deliveries  by 
coal  operators  to  the  C.  &  O.  They  intended^  I  think,  to  refer  to 
deliveries  to  the  New  Haven  Company  at  its  bins  at  the  different 
ports.  It  is  true  that  the  contract  gave  the  New  Haven  Company 
an  option  as  to  the  amount  of  coal,  not  exceeding  the  stated  limit,  it 
might  order.  But  I  think  this  clause  was  intended  to  cover  the  con- 
tingency of  an  order  being  made  by  the  New  Haven  Company,  and 
the  coal  on  delivery  being  of  poor  quality,  or  the  deliveries  being  un- 
duly delayed. 

In  the  later  disputed  clause,  the  contract,  as  written,  gives  the  C.  & 
O.  the  right  to  cancel  all  portion^  of  the  quantity  remaining  undeliv- 
ered on  July  I,  1902.     Mr.  D.  H.  Matson  says  in  his  affidavit  that  a 

clause  reading,  "Any  portion  of  this  tonnage  not  shipped  by , 

on  which  date  this  contract  will  expire,  shall  be  cancelled,"  or  a  clause 
permitting  the  seller  to  cancel  all  coal  not  delivered  within  the  period 
provided  for  upon  certain  conditions,  has  been,  and  is,  the  usual  course 
of  business  among  dealers  in  coal.  The  proper  construction  of  this 
cancellation  clause  is  a  matter  of  some  difficulty.  The  parties  to  the 
contract,  prior  to  the  institution  of  this  suit,  construed  it  as  giving, 
not  the  C.  &  O.,  but  the  New  Haven  Company,  the  right  to  cancel. 
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The  contract  as  a  whole  is,  I  think,  an  option  on  the  part  of  the  New 
Haven  Company.  But  I  do  not  think  the  intent  was  to  make  the  can- 
cellation clause  read  so  as  to  give  that  company  the  right  to  cancel 
deliveries  not  made  prior  to  July  i,  1902.  There  was  no  need  for 
such  a  clause.  The  paper  only  obligated  the  New  Haven  Company  to 
pay  for  such  coal  as  it  called  for,  and  as  was  delivered  prior  to  that 
date.  On  the  other  hand,  such  being  the  custom  in  drawing  such  con- 
tracts, I  think  the  intent  was  that  this  clause,  standing  alone,  should 
be  read  as  it  is  written.  However,  this  clause  must  be  read  in  connec- 
tion with  the  guaranty.  The  construction  of  the  two,  read  together, 
seems  to  me  to  be  that  the  C.  &  O.  need  not  deliver  any  tonnage  un- 
delivered prior  to  July  i,  1902,  unless  the  failure  to  deliver  arose 
from  strikes.  As  strikes  caused  the  nondelivery  of  the  entire  tonnage 
prior  to  July  i,  1902,  I  think  it  proper  to  construe  the  contract  as  the 
parties  construed  it,  and  hold  that  the  cancellation  clause  did  not  of 
itself  absolve  the  C.  &  O.  from  the  at  least  apparent  obligation  to  de- 
liver the  balance  of  the  coal. 

The  next  question  presented  for  solution  is  whether  or  not  the  C.  & 
O.,  in  the  transactions  prior  to  April,  ic)03,  was  the  vendor  of  the  coal. 
On  this  point  it  is  sufficient  to  say  that  the  evidence  leaves  no  doubt 
in  my  mind  that  the  C.  &  O.  was  in  fact  the  vendor  of  the  coal.  The 
government's  contention  to  the  contrary  is  wholly  unsustained.  There- 
fore we  must  treat  it  as  a  carrier  which  purchased  coal  at  mines  on  its 
road,  and  delivered  it  to  a  purchaser  after  carrying  the  coal  over  its 
own  line,  and  having  it  carried  and  discharged  by  vessels  employed 
by  it. 

Inasmuch  as  no  action  by  the  court  is  asked  because  of  the  transac- 
tions prior  to  1903,  the  legality  of  the  contract  of  1896  is  of  interest 
now  because  on  its  legality  depends  the  validity  of  the  demand  made 
in  April,  1903,  by  tlie  New  Haven  Company  that  the  C.  &  O.  pay  the 
bill  of  damages,  of  about  $103,000.  In  the  answers  of  both  defendants 
the  justice  of  this  demand  is  asserted.  This  bill  is  alleged  to  be  (and 
I  find  no  evidence  to  the  contrary)  the  actual  difference  between  the 
cost  of  the  coal  purchased  by  the  New  Haven  Company  from  others, 
and  what  would  have  been  the  cost  to  it,  had  the  C.  &  O.  fulfilled  the 
contract  of  1896.  This  demand,  therefore,  cannot  properly  be  con- 
sidered an  unadjusted  or  vague  and  unliquidated  claim.  The  infer- 
ence to  be  drawn  from  Goodridge  v.  Union  Pacific  (C.  C.)  37  Fed.  182, 
and  Union  Pacific  v.  Goodridge,  149  U.  S.  690,  13  Sup.  Ct  970,  37 
L.  Ed.  986,  is  that  an  adjusted  claim,  if  otherwise  valid  and  enforce- 
able, may  be  paid  by  a  carrier  by  hauling  for  such  creditor  at  a  re- 
duced rate;  the  difference  between  the  schedule  rate  and  the  agreed 
rate  being  applied  as  a  credit  on  the  claim.  While  these  opinions  are 
obiter  as  to  the  question  which  we  are  now  considering,  as  it  did  not 
arise  in  the  above-mentioned  case,  still  it  seems  to  me  that  this  conclu- 
sion is  sound.  Where  a  carrier  owes  a  legal,  enforceable,  and  ascer- 
tained sum  of  money,  I  cannot  perceive  that  the  commerce  act  is 
violated  if  the  debt  be  paid  by  carriage  done  by  the  carrier  for  its  cred- 
itor at  the  carrier's  legal  freight  rate. 

In  view  of  the  conclusion  finally  reached  herein,  no  discussion  is 
necessary  of  the  contention  that  the  contract  of  1896  is  void  because 
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ultra  vires,  or  because  made  in  contravention  of  a  certain  West  Vir- 
ginia statute  forbidding  railroad  companies  to  deal  in  coal.  We  may 
concede  to  the  defense  that  neither  of  these  contentions  can  be  sustained 
in  this  case.  , 

We  are  now  brought  to  consider  the  validity  of  the  contract  of  1896, 
as  affected  by  the  interstate  commerce  act  In  making  this  contract 
the  C.  &  O.  intended  to,  and  did,  in  so  far  as  it  made  deliveries  prior 
to  1903,  become  the  purchaser  of  the  coal.  If  the  commerce  act  was 
not  violated  by  the  transactions  prior  to  April,  1903,  then  on  that  date 
the  C.  &  O.  was,  so  far  as  this  court  can  say,  legalty  obligated  to  pay 
to  the  New  Haven  Company  the  $103,000  claimed  as  damages  for  fail- 
ure to  make  deliveries. 

I  understand  from  counsel  that  the  question  now  presented  has  never 
been  adjudicated  by  any  federal  or  state  court  of  this  country,  and, 
owing  to  the  many  demands  on  my  time,  I  have  not  undertaken  to 
make  a  search  of  the  books.  I  assume  that,  were  there  any  adjudica- 
tions, counsel  would  have  found  them.  There  are  two  rulings  of  the 
Interstate  Commerce  Commission  relied  on  by  the  defendants  (Had- 
dodc  V.  Delaware,  etc.,  Co.,  4  I.  C.  C.  Repts.  296,  and  Coxe  Bros.  v. 
Lehigh  R.  Co.,  Id.  535),  and  another  (Grain  Rate  Case,  7  I.  C.  C.  Repts. 
33)  relied  on  by  the  complainant,  which  I  think  are  sufficiently  unlike 
the  case  at  bar  to  deprive  them  of  force.  But,  if  not,  these  rulings 
are  merely  persuasive,  and  their  existence  does  not  relieve  me  of  the 
duty  of  reaching  my  own  conclusions. 

There  is  no  federal  statute,  so  far  as  I  know,  which  in  express  terms 
forbids  interstate  carriers  to  become  dealers  in  articles  of  transport. 
It  is,  I  think  properly,  admitted  by  counsel  for  C.  &  O.  that  in  case  a 
carrier  becomes  a  dealer  for  the  purpose  of  giving  its  purchaser  or  any 
favored  person  a  rebate,  such  transaction  would  be  obnoxious  to  the 
second .  section  of  the  act.  On  this  point  there  is  no  difference  of 
opinion.  And  in  the  case  at  bar  I  do  not  find  anything  which  satisfies 
me  that  the  C.  &  O.,  in  making  the  contract  of  1896,  had  any  speciar 
design  to  give  a  rebate  to  the  New  Haven  Company  or  to  any  particu- 
lar coal  operators.  In  other  words,  I  do  not  find  here  that  the  contract 
of  1896  was  intended  as  a  ruse  or  device  to  evade  the  commerce  act. 
The  contract  was  made  at  a  time  of  extreme  financial  depression.*  It 
appears  to  have  been  an  entirely  honest  effort  by. Mr.  Ingalls  to  find  a 
market  for  coal  produced  on  his  line,  made  without  thought  of  violat- 
ing the  commerce  act.  The  second  section  of  the  act  is  directed  only 
at  charging  to  or  receiving  from  some  (directly  or  indirectly)  less  than 
is  charged  to  or  received  from  others  for  services  rendered  in  trans- 
porting passengers  or  property.  To  arrive  at  the  true  intent  of  a  stat- 
ute, the  reasons  inducing  its  enactment,  and  especially  the  evils  sought 
to  be  remedied,  are  to  be  considered.  But  still  an  intent  cannot  be 
found  in  a  statute  unless  the  statute  contains  apt  and  sufficient  words 
to  express  or  fairly  imply  such  intent.  We  are  now,  therefore  (con- 
fining ourselves  to  the  second  clause  for  the  present),  brought  to  con- 
sider this  question:  Can  an  interstate  carrier  buy  and  then  sell  ar- 
ticles, to  be  carried  over  its  own  line,  at  a  price  less  than  the  aggregate 
of  the  cost  and  expense  items  and  its  own  published  freight  rate  ?  Al- 
wajs  excepting  cases  where  such  dealings  are  mere  devices  to  cover 
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an  intentional  giving-  of  a  less  rate  for  carriage  to  some  than  to  others, 
it  seems  to  me  that  this  question  must  be  answered  in  the  affirmative, 
in  so  far  as  tlie  second  section  of  the  act  applies.  If,  in  thus  dealing 
in  and  carrying  such  article,  the  carrier  credits  its  freight  account  with 
the  published  rate,  we  can  only  say  that  it  is  carrying  for  its  vendee 
at  a  too  low  rate,  by  saying  that  a  carrier  cannot  suffer,  if  it  wishes  or 
must,  a  loss  as  a  dealer.  Whether  it  can,  or  not,  will  be  considered  a 
little  later.  If  the  carrier,  under  such  circumstances,  does  not  on  its 
books  credit  its  freight  account  with  its  published  rate,  and  does  not 
charge  the  loss  to  an  account  kept  with  the  article  dealt  in,  or  to  in- 
come, there  would  be  a  seeming  violation  of  the  second  and  sixth  sec- 
tions of  the  act.  But  this  would  be  at  the  utmost  a  technical  violation, 
if  it  has  a  right  to  suffer  a  loss  as  a  dealer,  and  it  seems  to  me  that 
it  could  with  difficulty  be  considered  a  violation  in  any  sense.  The 
law  is  not  concerned  with  the  carrier's  methods  of  bookkeeping. 
Where  the  dealing  is  not  a  device  to  evade  the  law,  and  if  a  carrier 
can  legally  suffer  a  loss  as  a  dealer,  it  seems  to  me  a  matter  of  no  mo- 
ment that  it  go  through  the  form  of  crediting  its  full  freight  earnings 
on  the  transportation  account,  and  charging  the  loss  on  the  transaction 
to  an  account  kept  with  the  article  dealt  in,  or  to  some  other  account. 

Now,  to  recur  to  the  proposition  that  a  carrier,  acting  in  good  faith, 
can  suffer  losses  as  a  dealer  without  violating  the  second  section  of  the 
act :  Let  us  suppose  that  the  C.  &  O.  were  to  make  a  contract  to  de- 
liver New  River  coal  to  a  purchaser  in  New  England  at  a  price  which 
at  the  time  covered  the  cost  of  the  coal,  its  own  published  freight 
charges,  and  all  water  costs.  We  will  also  assume,  as  we  are  seeking 
an  illustration  where  the  contract  is  made  in  perfect  good  faith,  that 
neither  party  to  the  contract  has  any  reason  to  suppose  that  the  cost  of 
the  coal,  or  the  water  costs,  will,  during  the  life  of  the  contract,  ad- 
vance. With  the  contract  price  equal  to  all  cost  items  and  the  carrier's 
full  freight  rate,  I  cannot  perceive  any  ground  for  assailing  the  legality 
of  the  contract,  or  of  acts  done  in  performing  it.  When  the  cost  items 
increase,  there  is  a  loss  to  be  suffered  by  the  carrier  vendor.  To  say 
that  this  loss  is  necessarily  a  loss  on  carriage,  and  hence  a  rebate  on 
freight  rates  to  the  purchaser,  seems  to  me  to  beg  the  question.  A  stat- 
ute' which  goes  no  further  than  to  forbid  carrying  for  one  at  less  than 
the  price  charged  others  is  not  sufficient  warrant  for  holding  that  a  loss 
suffered  by  a  carrier  vendor  has  to  be  considered  as  a  loss  on  carriage. 
If  there  were  a  federal  statute  forbidding  a  carrier  to  become  a  dealer, 
or  if  there  were  a  statute  forbidding  a  carrier  dealer  to  sell  articles  of 
transport  at  less  than  the  aggregate  of  all  cost  items  and  its  own  pub- 
lished freight  rate,  or  if  there  were  a  statute  providing  that  in  such 
cases  all  losses  must  be  treated  as  losses  on  carriage,  the  way  would 
be  clear.  But,  with  the  law  as  it  is,  in  so  far  as  the  second  section  of 
the  act  goes,  I  fail  to  find  authority  for  saying  that  loss  under  such  a 
contract  must  necessarily  be  treated  as  a  loss  on  carriage.  Failing  to 
find  so  far  any  law  forbidding  a  carrier  dealer  to  suffer  a  loss  as  dealer, 
we  are  met  always  with  the  unanswerable  proposition  that  the  loss  un- 
der such  a  contract  can  just  as  properly  be  treated  as  a  loss  suffered 
as  dealer  as  it  can  as  a  loss  on  carriage. 

It  is  true  that  at  the  very  inception  of  the  contract  of  1896  the  cost 
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items,  and  the  lowest  rate  that  seems  to  me  possible  to  be  considered  as 
the  legal  freight  rate  of  the  C.  &  O.,  were  greater  than  the  contract 
price.  But  unless  tliis  showed  the  contract  to  be  a  device  to  evade  the 
second  secticMi,  this  fact  is,  to  my  mind,  of  Yio  importance.  If,  for  in- 
stance, a  carrier  has  purchased  a  large  quantity  of  some  article,  intend- 
ing in  the  future  to  sell  and  carry  it,  and  the  market  price  declines,  I 
do  liot  perceive  anything  in  the  second  section  that  would  prevent  the 
vendor  carrier  in  such  case  from  suffering  a  loss  on  the  article.  It  is 
true  that,  where  at  the  very  inception  of  the  contract  there  is  a  loss 
to  the  vendor  carrier,  it  is  somewhat  diflftcult  to  ascribe  an  intent  to 
lose  on  the  article  dealt  in,  rather  than  an  intent  to  simply  carry  at  less 
than  the  rates  given  to  the  public.  But  in  the  case  at  bar  I  am  unable 
to  find  evidence  of  an  intent  to  carry  at  less  than  the  published  rates 
of  the  C.  &  O.  There  is  no  evidence  that,  at  the  time  he  made  the 
contract  of  1896,  Mr.  Ingalls  knew  the  prices  he  must  pay  the  coal 
operators  or  the  water  carriers.  Both  the  contract  with  the  coal  pro- 
ducers and  that  with  the  water  carrier  were  made  after  the  contract 
with  the  New  Haven  Company.  When  the  contract  of  1896  was  made, 
Mr.  Ingalls  may  have  expected  to  purchase  the  coal  at  so  low  a  price, 
or  to  procure  water  carriage  and  discharging  at  so  low  a  price,  that  the 
aggregate  of  cost  items  and  the  C.  &  O.  freight  rate  would  have  been 
at  least  equaled  by  the  contract  price  to  bie  paid  by  the  New  Haven 
Company.  And  if  such  be  the  fact,  we  have  a  case  of  unexpected  loss 
to  deal  with.  But,  even  assuming  that  Mr.  Ingalls  knew  the  price  he 
must  pay  for  the  coal  and  the  water  costs,  and  that  he  knew  that  the 
contact  price  was  not  sufficient  to  pay  these  costs  and  the  C.  &  O. 
published  freight  rate,  still  it  does  not  seem  to  me  to  necessarily  follow 
that  he  intended  to  carry  the  coal  at  less  than  the  published  rates.  To 
say  that  it  does  follow  is  to  say  that  a  vendor  carrier  must  treat  its 
losses  on  a  contract  of  sale  and  carriage  as  losses  as  carrier,  or  as  re- 
ductions of  its  freight  rate,  and  cannot  treat  them  as  losses  suffered  as 
a  dealer.  It  is  true  that  the  effect  to  the  carrier,  to  its  vendee,  and  to 
the  public  is  exactly  the  same,  whether  the  transaction  be  considered  as 
a  loss  on  carriage,  and  hence  a  rebate  on  freight  rates,  or  as  a  loss 
suffered  on  the  article  dealt  in.  But  this  fact  does  not,  as  it  seems  to 
me,  give  us  a  right  to  say  tliat  such  losses  must  be  treated  as  losses  or 
rebates  on  carriage.  In  other  words,  if  a  carrier  may  become  a 
dealer,  it  may  suffer  losses  as  a  dealer.  And  if  so,  except  for  its 
bearing  on  the  bona  fides  of  the  transaction,  these  losses  may  as  well 
be  expected  and  contemplated  losses,  suffered  from  the  inception  of 
the  transaction,  as  losses  arising  from  unforeseen  contingencies.  I 
can  readily  believe  that  it  was  good  business  policy  for  a  carrier,  sit- 
uated as  was  the  C.  &  O.  in  1896,  to  contract  knowingly  to  suffer  a 
considerable  loss  on  even  a  very  large  contract,  in  order  to  keep  a 
great  number  of  mines  on  its  line  in  operation.  I  can  find  no  evidence 
in  the  record  which  satisfies  me  that  in  making  the  contract  of  1896 
the  C.  &  O.  intended  a  ruse  or  device  to  give  a  rebate  on  freight  rates 
to  the  New  Haven  Company.  The  second  section  is  limited  in  its 
application.  It  cannot  be  declared  violated  unless  the  transaction  was 
a  ruse  or  device  to  carry  at  less  than  legal  rates,  or  unless  there  was, 
directly  or  indirectly,  a  carriage  at  a  too  low  rate.    As  before  re- 
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marked,  to  say  that  the  losses  sufifered  by  the  C-  &  O.  must  be  treated 
as  a  carriage  at  a  too  low  late  is  to  assert  that  the  honest  losses  of  a 
vendor  carrier  must  be  treated  as  reductions  in  freight  rates,  and  can- 
not be  treated  as  dealer's'  losses.  To  so  hold  is  to  lose  sight  of  the 
carrier's  relation  to  the  transaction  as  vendor. 

It  is  further  said  that  in  the  case  at  bar  the  evidence  shows  that  the 
C.  &  O.  agent,  on  receiving  payment  from  the  New  Haven  Company, 
first  paid  the  operators  and  the  water  carriers  in  full,  and  then  turned 
into  the  C.  &  O.  treasury,  on  account  of  freight  earnings,  the  insuffi- 
cient remnant.  It  is  therefore  contended  that  in  fact  there  was  in 
this  case  an  actual  rebate  on  carriage.  But  it  does  not  seem  to  me 
that  the  result  is  varied  by  this  fact.  Speaking  now  only  of  a  case  in 
which  there  has  been  no  intent  to  violate  the  second  section  of  the 
act  by  some  device,  and  of  a  case  in  which  a  carrier  vendor  has  acted 
in  good  faith,  it  seems  to  me  that  the  facts  above  stated  make  out 
only  a  seeming  case  of  violation  of  the  second  section.  The  reason 
for  this  conclusion  is  that  the  law  is  concerned  only  with  practical  re- 
sults, and  is  not  concerned  with  the  order  in  which  a  vendor  carrier 
pays  its  honest  losses,  or  with  its  methods  of  bookkeeping.  If  the 
C.  &  O.  agent  had  first,  out  of  the  receipts  from  the  New  Haven  Com- 
pany, turned  into  the  C.  &  O.  treasury  a  sum  sufficient  to  pay,  the  full 
freight  rates,  and  had  then  drawn  on  the  C.  &  O.  treasury  for  funds 
to  make  up  the  sums  necessary  to  pay  in  full  the  demands  of  the  coal 
operators  and  the  water  carriers,  the  practical  resiilt,  to  the  vendor 
carrier,  to  its  vendee,  and  to  the  public,  of  such  procedure,  wouldjiave 
been  precisely  the  same  as  that  of  the  method  said  to  have  been  actu- 
ally adopted.  To  say  that  the  method  of  handling  the  receipts  con- 
stitutes a  violation  of  the  second  section  is  to  say  tfiat  the  law  is  con- 
cerned with  mere  matters  of  form,  or  with  the  order  in  which  a  ven- 
dor carrier  pays  its  losses,  although  the  practical  result  is  the  same 
as  that  of  another  order  of  payment,  which  is  not  a  violation  of  the 
second  section,  if  the  vendor  carrier  is  not  forbidden  by  the  law  to 
suffer  honest  losses  as  a  dealer.  Being  unable,  therefore,  to  find  in 
the  law  anything  which  forbids  a  carrier  to  be  a  dealer  in  articles  to 
be  carried  by  it,  and  also  being  unable  to  find  anything  which  forbids 
it  as  a  dealer  to  suffer  honest  losses,  I  am  unable  to  say  that  the 
transactions  in  question  were  in  violation  of  the  second  section  of  the 
act. 

No  discussion  of  the  sixth  section  of  the  act  is  necessary.  If  the 
transactions  prior  to  1903  did  not  violate  the  second  section,  they  did 
not  violate  the  sixth  section. 

We  come  now  to  a  consideration  of  the  third  section  of  the  act. 
This  section  forbids  any  common  carrier  subject  to  the  provisions  of 
the  act  to  make  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  company,  firm,  corporation,  or  lo- 
cality, or  any  particular  description  of  traffic,  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company,  firm,  corporation, 
or  locality,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever. 
It  is  quite  clear  that  this  language  is  so  broad  that,  by  merely  be- 
coming a  vendor  of  the  articles  carried,  the  carrier  does  not  escape 
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the  inhibitions  of  the  third  section.  If  any  undue  advantage  is  given 
any  one,  or  any  undue  prejudice  is  caused  afiy  one,  by  the  transactions 
of  a  carrier  involving  carriage,  this  statute  forbids  such  transactions. 
This  section  is  not  confined  to  advantage  or  prejudice  caused  by  car- 
riage at  a  rate  less  than  the  published  rate. 

We  are  now,  therefore,  brought  to  consider  if  the  transactions  in 
question,  prior  to  1903,  either  gave  some  one  an  undue  advantage, 
or  caused  some  one  an  undue  prejudice,  in  any  respect  whatsoever. 
From  the  cross-examination  of  Mr.  Hotchkiss,  it  appears  that  coal 
"destined  beyond  the  Capes"  means  coal  going  to  New  York  or  to 
New  England.  In  the  sixth  clause  of  the  agreed  facts  is  an  admis- 
sion which  seems  to  be  capable  of  no  fair  construction,  other  than 
that  some  coal  from  the  West  Virginia  mines  went  in  cargo  lots  dur- 
ing the  period  in  question  to  New  York  or  New  England  consumers 
other  than  the  New  Haven  Company.  It  is  possible  that  such  con- 
sumers in  fact  paid  no  more  for  the  coal  than  the  New  Haven  Com- 
pany was  paying;  but,  if  so,  either  some  coal  operator  or  some  coal 
dealer  or  some  water  carrier  suffered  a  comparative  loss.  For  on  all 
the  coal  going  to  other  consumers  the  full  published  tariff  rate  of  the 
C.  &  O.  was  charged  and  collected.  If  the  consumers  of  the  coal, 
other  than  that  going  to  the  New  Haven  Company,  paid  as  much  to 
the  coal  producers  as  the  C.  &  O.  paid,  and  paid  as  much  to  the  water 
carriers  as  the  C.  &  O.  paid,  and  paid  full  freight  rates  to  the  C.  &  O., 
it  is  evident  that  such  consumers  had  to  pay  more  for  their  coal  than 
the  New  Haven  Company  was  paying.  If,  on  the  other  hand,  such 
consumers  paid  no  more. for  their  coal  than  the  New  Haven  Com- 
pany, then  either  some  coal  producer  received  less  than  did  the  pro- 
ducers of  the  coal  going  to  the  New  Haven  Company,  or  some  water 
carrier  received  less,  or  some  coal  dealer  suffered  the  loss.  I  can- 
not, from  the  evidence,  say  just  who  suffered  this  comparative 
prejudice,  but  it  is  sufficient  if  any  one  did.  The  third  section  is 
very  comprehensive  and  broad.  A  prejudice  to  any  one  or  to  any 
particular  description  of  traffic  in  any  respect  is  forbidden.  It  is 
also  to  be  noted  that  this  section  is  in  the  disjunctive.  It  is  not 
necessary  to  the  application  of  the  statute  that  there  be  both  an  ad- 
vantage to  the  carrier's  vendee  and  a  prejudice  to  some  one  else. 
If  either  result  is  caused  by  the  transaction  in  question,  the  statute 
applies.  It  may  be  said  that,  so  far  as  the  evidence  shows,  this  other 
coal  may  have  been  sold  by  the  C.  &  O.,  and  at  the  same  low  price 
as  that  received  from  the  New  Haven  Company.  But  if  this  be 
true,  the  fact  was  peculiarly  within  the  knowledge  of  the  C.  &  O., 
and  should  have  been  proved  by  it.  It  may  further  be  said  that 
the  prejudice  here  may  have  been  suffered  only  by  some  New  York 
or  New  England  consumers,  and  that  there  is  no  evidence  that  such 
consumers  were  competitors  of  the  New  Haven  Company.  But  I 
find  no  such  limitation  in  the  third  section.  Prejudice  to  any  one  is 
forbidden.  Moreover,  the  question  of  the  intent  of  the  parties  is  not 
involved.  It  is  generally  true,  especially  as  to  common-law  offenses, 
that  there  must  be  both  the  act  and  the  criminal  intent  in  order  to 
constitute  a  crime.  But  where  a  statute  forbids  an  act  to  be  done, 
the  offense  is  committed  by  doing  the  act,  regardless  of  the  intent. 


Digitized  by 


Google 


70  128  rSDERAL  BEPORTBB. 

So,  also,  want  of  knowledge  by  the  purchaser  that  the  carrier's  con- 
tract is  or  has  become  illegal  is  immaterial.  The  letter  of  the  law 
and  the  policy  of  the  law,  for  the  public  good,  demand  that  such  a 
contract  shall  not  be  performed.  I  have  never  heard  that  the  courts 
can  refuse  to  enforce  a  law  because  a  party  to  a  contract  made  in 
violation  of  law  is  ignorant  that  the  law  is  being  violated.  It  is  also 
to  be  observed  that  this  section  applies  as  much  to  an  unexpected  ad* 
vantage  or  prejudice  not  contemplated  by  either  party  at  the  incep- 
tion of  the  contract  as  it  does  to  an  advantage  given  or  prejudice 
caused  with  clear  intent  to  violate  the  statute.  Of  course,  some  very 
slight  advantage  or  prejudice  is  not  forbidden.  It  must  be  "undue" 
or  "unreasonable."  I  am  fully  convinced  that  if  a  carrier  vendor 
makes  a  contract  such  as  we  have  here  under  consideration,  at  a  time 
when  the  contract  price  will  pay,  or  will  practically  pay,  all  cost  items 
and  the  pubfished  freight  rate  of  the  carrier,  such  contract  does  not 
become  illegal,  if,  for  reasons  beyond  the  carrier's  control,  the  cost 
items  rise  somewhat — if  not  too  much — ^above  the  prices  prevailing 
when  the  contract  was  made.  But  the  very  gist  of  the  case  lies  in  the 
amount  of  this  increase  in  the  cost  items.  The  standard  by  which  to 
determine  when  an  advantage  to  one  or  a  prejudice  to  some  other  is 
undue  or  unreasonable  is  not  difficult  to  determine.  Whenever  it  is 
sufficient  in  amount  to  be  substantial  and  of  importance  to  either  the 
one  receiving  the  advantage,  or  to  the  one  suffering  the  prejudice,  it 
must  be  held  to  be  undue  or  unreasonable.  In  the  case  at  bar,  we- 
should  properly  consider  that  the  difference  between  the  price  re- 
ceived by  the  C.  &  O.  and  the  aggregate  of  cost  items  and  its  pub- 
lished freight  rates  is  to  be  treated  as  a  loss  suffered  as  dealer,  but 
by  one  required  to  collect  its  full  freight  rates.  Upon  making  the 
calculation,  we  find  that  the  loss  was  $301,959.13  on  the  actual  de- 
liveries made  prior  to  1903,  and  that  there  was  a  further  loss  of  at 
least  $130,000  because  of  failure  to  make  deliveries  during  the  period 
in  question.  The  total  loss  being  $431,959.13,  there  was  an  average 
loss  of  over  23  cents  per  ton  on  the  actual  deliveries.  I  cannot  es- 
cape the  conclusion  that  this  advantage  to  the  New  Haven  Company, 
or  prejudice  to  some  or  all  of  those  concerned  with  the  other  coal 
that  went  to  New  York  or  New  England  from  the  West  Virginia 
mines,  is  -sufficient  in  amount  to  be  substantial  and  of  importance. 

While  a  carrier  may  become  a  dealer  in  articles  of  transport,  and 
can  sell,  and  consequently  can  contract  to  sell,  such  articles  at  a  price 
which  pays,  or  practically  pays,  the  cost  items  and  its  own  published 
freight  charges,  yet  whenever  the  cost  items  so  substantially  rise  that 
the  loss  to  the  carrier  as  a  dealer,  and  the  subsequent  advantage  to  the 
purchaser  consignee,  or  the  disadvantage  to  some  one  else,  becomes 
unreasonable  or  undue,  such  sales  become,  or  such  contract  becomes, 
illegal.  When  such  a  state  of  fact  comes  to  exist,  the  carrier  must 
plead  the  illegality  of  the  transaction,  and  cease  to  perform.  It  is  not 
an  answer  to  the  foregoing  to  say  that  the  losses  of  a  carrier  dealer 
may  be  treated  as  losses  on  its  account  as  a  dealer.  If  there  is  a  loss, 
no  matter  to  which  of  the  carrier's  accounts  it  is  charged,  there  is,  un- 
der evidence  such  as  we  have  here,  either  an  advantage  to  the  pur- 
chaser, or  a  disadvantage  to  some  one  else,  equal*  to  this  loss.    If  we 
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give  an  ordinary  and  reasonable  meaning  to  the  language  of  the  third 
section  of  the  act,  every  conceivable  case  of  preference  or  advantage 
given  by  d  carrier  to  one  person,  or  of  prejudice  caused  to  be  suffered 
by  some  one  else,  is  forbidden. 

The  conclusion  I  have  reached  gives  a  carrier  a  right  to  cease  to  per- 
form contracts  made  in  good  faith  whenever  the  cost  of  the  article  or 
the  other  cost  items  go  to  .such  a  point  that  the  contract  price  does  not 
equal,  or  practically  equal,  the  cost  items  and  the  carrier's  published 
freight  rates.  This  may  occasionally  result  in  great  hardship  to  the 
carrier's  vendee.  But  the  books  abound  in  closely  analogous  cases, 
where  shippers  who  obtained  by  honest  mistake  on  the  part  of  railroad 
agents  an  agreement  for  carriage  at  less  than  schedule  rates  have  been 
held  without  remedy  when  the  carrier  refused  to  abide  by  the  contract 
and  insisted  on  the  full  tariff  rate.  Chicago  R.  Co.  v.  Hubbell  (Kan.) 
38  Pac.  266;  Bundick  v.  Savannali  R.  Co.  (Ga.)  21  S.  E.  995;  Mis- 
souri R.  Co.  v.  Bowles  (Ind.  T.)  40  S.  W.  899;  Houston  R.  Co.  v. 
Dumas  (Tex.  Civ.  App.)  43  S.  W.  609;  San  Antonio  R.  Co.  v.  Clem- 
ents (Tex.  Civ.  App.)  49  S.  W.  913 ;  Missouri  R.  Co.  v.  Stoner  (Tex. 
Civ.  App.)  23  S.  W.  1020;  Gulf  R.  Co.  v.  Hefley,  158  U.  S.  99,  15  Sup. 
Ct.  802,  39  L.  Ed.  910;  Southern  R.  Co.  v.  Harrison  (Ala.)  24  So.  553, 
43  L.  R.  A.  385,  72  Am.  St.  Rep.  936;  Southern  R.  Co.  v.  Wilcox,  99 
Va.  394,  39  S.  E.  144;  BuUard  v.  N.  P.  R.  Co.  (Mont.)  25  Paec.  120, 
II  L.  R.  A.  246.  The  interests  of  the  many  in  having  carriers  re- 
quired to  observe  the  provisions  of  the  interstate  commerce  act  far 
outweigh  the  interests  of  the  few  who  make  contracts  with  carriers 
which  cannot  be  performed  except  by  violating  the  act. 

Having  reached  the  conclusion  that  there  was  here  an  undue  prefer- 
ence or  an  undue  prejudice,  it  follows  that  the  demand  made  by  the 
New  Haven  Company  in  April,  1903,  for  $103,000  damages  for  breach 
of  the  contract  of  1896,  was  a  demand  for  damages  for  a  failure  to 
perform  an  illegal  contract.  The  law  does  not  allow  damages  for  a 
failure  or  refusal  to  do  an  act  which  the  law  forbids  to  be  done.  The 
demand  of  the  New  Haven  Road  was  therefore  an  illegal  and  un- 
enforceable demand. 

I  do  not  discuss  some  very  interesting  questions  that  might  arise 
imder  the  construction  I  have  given  the  third  section  of  the  commerce 
act.  Could  a  vendor  carrier  voluntarily  legalize,  or  be  compelled  to 
legalize,  performance  of  a  contract  of  sale  and  carriage  which  has  be- 
come illegal  by  reason  of  an  advance  in  cost  items,  by  reducing,  or  be- 
ing required  to  reduce,  its  published  freight  rates?  As  the  C.  &  O. 
has  not  offered  to  do  this,  and  as  the  New  Haven  Company  has  not 
asked  cross-relief,  this  question  is  not  presented  in  the  case.  Again, 
could  a  carrier  vendor  render  illegal  the  performance  of  a  contract, 
which  otherwise  it  could  legally  perform,  by  increasing  its  published 
freight  rate  on  the  article  contracted  to  be  carried  and  sold  by  it? 
This  question,  also,  is  not  here  involved.  While  reasons  occur  to  me 
leading  to  the  belief  that  performance  of  such  contract  could  neither 
be  legalized  nor  rendered  illegal  by  the  methods  suggested,  a  discus- 
sion of  these  questions  would  be  purely  by  the  way,  and  would  unneces- 
sarily add  to  an  opinion  which  is  already  of  too  great  length. 

In  regard  to  the  transactions  of  1903  it  is  unnecessary,  so  far  as  wc 
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are  concerned  merely  with  the  commerce  act,  to  determine  whether  the 
C  &  O.  was  the  vendor  of  the  coal,  or  merely  the  carrier.  If  it  was 
the  vendor,  its  acts  were  illegal,  for  the  reasons  given  abo\1e,  as  it  ap- 
pears that  the  published  rate  of  $1.45  was  in  1903  collected  on  other 
Kanawha  coal ;  and,  if  it  is  to  be  considered  merely  as  a  carrier,  its 
acts  were  also  illegal,  for  it  was  carrying  the  coal  at  less  than  its 
published  tariff,  and  its  excuse  that  in  so  doing  it  was  merely  paying  a 
debt  due  its  creditor  the  New  Haven  Company  cannot  avail.  This 
demand  is  an  illegal  and  unenforceable  claim*  Under  such  facts  the 
case  of  Union  Pacific  v.  Goodridge,  supra,  governs  us.  However,  in 
view  of  a  possible  construction  of  the  third  clause  of  the  Elkins  act 
(Act  Feb.  19,  1903,  c  708,  32  Stat.  848  [U.  S.  Comp.  St.  Supp.  1903, 
p.  365]),  it  is  necessary  to  determine  whether  the  C.  &  O.  was  the 
vendor  of  the  coal  to  be  delivered  under  the  verbal  agreement  of  April, 
1903,  or  was  merely  the  carrier  thereof.  If  the  C.  &  O.  was  merely 
the  carrier,  and  hence  was  carrying  at  less  than  its  published  rates, 
it  is  contended  that  the  Elkins  act  requires  that  an  omnibus  injunction 
be  issued,  requiring  that  the  C.  &  O.  observe  its  published  tariffs  in 
respect  to  all  carriage  for  all  persons.  If,  on  the  other  hand,  a  mere 
case  of  undue  advantage  or  disadvantage,  created  otherwise  than  by 
a  rebate  on  rates,  is  made  out,  it  is  admitted  that  a  mere  injunction 
against  the  continuance  of  the  particular  transaction  proved  is  all  that 
should  be  awarded.  I  have  therefore  carefully  considered  the  record, 
to  learn,  if  possible,  the  true  nature  of  the  verbal  agreement  of  April, 
1903.  The  answers  of  both  the  defendants,  the  testimony  of  Mr. 
Stevens  before  the  commission,  and  the  affidavit  of  Mr.  Hall,  show, 
I  think,  that  the  C.  &  O.  was  in  fact  the  vendor  of  the  coal  to  be  de- 
livered under  the  verbal  agreement.  The  aflftdavit  of  J.  R.  Thomas 
might  lead  to  some  doubt  on  this  point,  except  for  the  explanation  of 
his  statement  found  in  the  papers  above  referred  to.  The  C.  &  O.  em- 
ployed certain  agents  in  the  transaction,  but  in  fact  and  in  legal  con- 
templation it  was  the  vendor  of  the  coal.  It  was  simply  continuing 
the  performance  of  the  incomplete  contract  of  1896,  delivering  Kan- 
awha coal  at  the  former  contract  price.  And  the  advantage  to  the 
New  Haven  Company,  or  the  prejudice  to  some  one  or  all  the  persons 
concerned  with  other  Kanawha  coal,  was  in  1903  very  great,  because 
the  C.  &  O.  was  receiving  for  the  coal  delivered  in  1903  more  than  a 
dollar  per  ton  less  than  the  aggregate  of  the  cost  items  and  its  pub- 
lished freight  rate ;  the  loss  being  over  $40,000  on  the  38,078  tons  de- 
livered in  1903.  See  Tables  i  and  2,  ante.  And  it  is  of  no  avail  to 
ask  that  we  treat  this  loss  as  a  payment  of  an  indebtedness  theretofore 
incurred.  This  indebtedness,  not  being  a  valid  and  enforceable  claim, 
cannot  be  treated  as  if  it  were  such. 

From  what  has  been  said,  it  follows  that  it  is  not  necessary  to  con- 
strue the  Elkins  act  as  applicable  to  a  case  of  carriage  at  less  than  pub- 
lished rates.  The  case  at  bar  is  merely  one  of  discrimination  brought 
about  by  transactions  that  cannot,  as  I  think,  be  properly  treated  as  a 
violation  of  the  second  section  of  the  commerce  act,  but  which  must  be 
treated  as  a  violation  of  the  third  section  of  that  act.  The  order 
should  therefore  merely  enjoin  the  further  performance  of  the  agree- 
ment between  the  defendants. 
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THOMPSON  V.  WINSLOW. 

(District  Ck>urt,  D.  Maine.    February  29.  1904.) 

No.  100. 

!•  Bhippino— €k>N8TBucnoN  OF  Obabteb— Dtttt  and  Risk  or  Towaos. 

A  bill  of  lading  for  a  cargo  of  coal  provided  that  it  should  be  carried 
from  Philadelphia  to  Portland,  Me.,  and  there  delivered,  "consignees  pay- 
ing freight  for  the  same  at  the  rate  of  90c.  and  discharged,  and  to  tow 
vessel  in  and  out  of  Back  Bay  free."  Held,  that  the  contract  did  not  bind 
the  consignee  to  pay  for  the  towage  bat  to  provide  the  same,  and  that, 
after  the  vessel  arrived  in  port  and  notified  the  consignee,  the  duty  and 
risk  of  the  towage  service  rested  upon  him. 

2.  Saxc. 

The  schooner  arrived  in  the  harbor  of  Portland  on  Saturday  at  about 
noon,  and  shortly  thereafter  the  master,  who  was  unacquainted  with  the 
port,  went  to  the  office  of  a  towboat  company  and  inquired  the  location  of 
the  consignee's  wharf,  and  at  his  request  the  agent  of  the  company  notified 
the  consignee  of  the  schooner's  arrival.  The  master  did  not  make  any 
effort  to  engage  a  tug.  Later  the  same  day  the  agent  of  the  towboat  com- 
pany again  telephoned  the  consignee,  and  was  told  that  he  wished  the 
schooner  in  by  Monday  morning.  Sunday  the  agent  went  out  to  the 
schooner  with  a  tug,  and  made  arrangements  to  take  her  in  that  afternoon. 
The  master  made  no  contract  for  the  towage  nor  to  assume  the  risk,  and 
the  consignee  had  received  the  bill  of  lading  containing  the  contract  several 
days  before.  Held,  that  the  towboat  company,  in  performing  the  service, 
was  acting  under  employment  of  the  consignee,  and  not  of  the  vessel. 

8.  Sami^— LiABiLrrr  of  Ghabtebsb  fob  Negligent  Towage— Eicplothent  of 
Towing  Goicpant. 

The  consignee  of  a  cargo,  having  assumed  by  his  contract  the  duty  of 
fumisliing  towage,  cannot  relieve  himself  from  liability  for  the  manner  in 
which  it  is  performed  by  the  employment  of  a  towing  company,  and  is  re- 
sponsible to  the  vessel  for  any  damage  or  injury  caused  by  the  negligent 
manner  in  which  tlie  service  is  performed  by  such  company. 

i.  Towage— Dxmr  of  Knowleogb  and  Skill  — Liability  fob  Negligent 
Sbbviob. 

The  consignee  of  a  cargo  of  coal  to  be  delivered  at  Portland,  Me.,  who 
had  engaged  to  ftumish  towage  in  and  out  of  the  Back  Bay,  in  which  his 
wharf  was  situated,  employed  a  local  towboat  company  to  perform  the 
•  service.  The  schooner  was  heavily  laden,  and  had  a  draft  of  21  feet  aft 
The  master  had  no  knowledge  of  the  harbor.  The  company  undertook  th» 
towage  with  two  tugs,  but  the  depth  of  water  in  the  channel  was  insuffi- 
cient and  the  schooner  stranded  on  a  bar,  and  in  attempting  to  pull  her 
over  the  bar  she  was  considerably  injured.  The  captains  of  the  tugs  were 
competent  and  experienced  men,  but  had  no  knowledge  of  the  depth  of 
water  in  the  channel,  and  did  not  ascertain  the  same,  although  the 
schooner  was  a  vessel  of  larger  draft  than  the  company  had  ever  taken 
through  it  Held,  that  the  company  was  negligent  in  undertaking  the 
service  under  such  circumstances,  and  their  negligence  rendered  the  con- 
signee liable  for  the  injury  to  the  vessel,  her  master  not  being  chargeable 
with  negligence  in  trusting  to  the  supposed  skill  and  knowledge  of  the  mas- 
ters of  the  tugs. 

In  Admiralty,     Suit  to  recover  balance  of  freight,  and  for  damage  to 
schooner  by  stranding  while  in  tow. 

Benjamin  Thompson,  for  libelant 

W.  K.  &  A.  E.  Neal  and  Seth  L.  Larrabee,  for  respondent 

HALE,  District  Judge.    The  libelant  brings  this  libel  in  personam, 
in  behalf  of  himself  and  the  other  owners  of  the  schooner  Marjory 
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Brown,  against  Edward  B.  Winslow,  doing  business  as  Winslow  & 
Co.,  to  recover  for  a  balance  of  the  freight  on  a  cargo  of  coal  which  the 
schooner  was  carrying  at  the  time  of  the  injury,  and  also  to  recover  for 
alleged  damage  to  said  schooner  while  in  tow  of  the  steam  tugs  of  the 
Central  Wharf  Towboat  Company,  and  being  towed  from  Portland 
Lower  Harbor,  through  the  bridge  of  the  Grand  Trunk  Railway  Com- 
pany, and  through  Tukey's  Bridge,  into  Back  Bay,  in  order  to  reach 
the  wharf  of  the  respondent,  at  which  the  cargo  was  to  be  discharged. 
The  Marjory  Brown  is  a  four-masted  schooner  of  the  burden  of 
1, 06 1  tons,  about  220  feet  long  over  all,  and  with  coal  carrying  capacity 
of  about  1,900  tons.  She  was  drawing,  at  the  time  of  the  injury,  igj^ 
feet  forward  and  21  feet  aft.  The  respondent  is  engaged  in  the  busi- 
ness of  the  manufacture  and  sale  of  stoneware  at  the  head  of  Back  Bay, 
in  Portland,  and  has  annually  many  vessels  consigned  to  him  and  de- 
livering cargoes  at  his  wharf.  In  order  to  reach  this  wharf,  it  is  neces- 
sary for  vessels  to  proceed  through  the  draw  of  the  Grand  Trunk  Rail- 
way Bridge  and  of  Tukey's  Bridge,  and  then  up  through  Back  Bay  by 
a  channel  recently  dredged  by  the  United  States.  Tukey's  Bridge  is 
nearly  parallel  with,  and  about  1,500  feet  westerly  from,  the  Grand 
Trunk  Railway  Bridge.  The  draws  of  the  two  bridges  are  located  to 
conform  to  the  general  course  of  the  channel,  which  swings  a  littljc  to 
the  northwest  after  leaving  the  Grand  Trunk  Railway.  Bridge,  and  be- 
fore reaching  Tukey's  Bridge.  The  United  States  government  chart 
shows  that  there  are  two  channels  extending  a  considerable  distance 
from  Tukey's  Bridge  toward  the  Grand  Trunk  Railway  Bridge.  The 
testimony  shows  that  one  of  these  channels,  called  the  "Southern 
Channel,"  has  a  depth  of  about  14 J^  or  15  feet  at  mean  low  water,  and 
the  other,  the  northern  channel,  has  about  1 1  feet  at  mean  low  water. 
About  August  13,  1903,  the  schooner  Marjory  Brown  was  chartered 
to  load  at  Philadelphia  a  cargo  of  coal  to  be  carried  to  Portland,  Me. 
The  evidence  of  the  terms  of  the  contract  is  contained  in  the  bill  of 
lading.  Under  that  bill  of  lading  the  schooner  received  at  Philadelphia 
a  cargo  of  1,874  tons  of  coal,  and  August  19,  1903,  the  master  executed 
the  bill  of  lading,  with  this  provision :  that  ttie  cargo  was  to  be  deliverai 
"at  the  aforesaid  port  of  Portland,  Maine,  dangers  of  the  sea  only  ex- 
cepted, unto  Winslow  &  Company,  or  to  his  or  their  assigns;  con- 
signees paying  freight  for  the  same  at  the  rate  of  90c.  and  discharged, 
and  to  tow  vessel  in  and  out  of  Back  Bay  free."  A  copy  of  the  bill 
of  lading  was  sent  to  Winslow  &  Co.,  and  was  received  by  them  prior 
to  the  arrival  of  the  schooner  with  her  cargo  at  the  port  of  Portland. 
Before  that  time,  the  consignee  had  received  instructions  from  the 
shipper  as  soon  as  the  cargo  had  been  loaded,  and  about  the  20th  of 
August  he  got  the  bill  of  lading.  The  schooner  came  into  the  harbor 
of  Portland  about  noon,  Saturday,  the  29th  of  August,  sailing  in  with- 
out the  aid  of  a  tug,  and  coming  to  anchor  in  the  lower  harbor.  From 
this  point  it  is  necessary  for  all  sailing  vessels  to  take  a  tug  in  order  to 
proceed  into  Back  Bay  to  the  discharging  berth  of  the  respondent 
Shortly  after  arrival,  about  i  o'clock  in  the  afternoon,  Capt.  Thompson, 
the  master  of  the  vessel,  the  libelant  in  this  suit,  came  on  shore,  went  to 
the  office  of  the  Central  Wharf  Towboat  Company,  and  made  inquiries 
as  to  the  location  of  the  office  of  Winslow  &  Co.,  his  consignee.    He 
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learned  that  it  was  scwne  distance  away,  and  thereupon  requested  Mr. 
York,  agent  of  the  towboat  company,  to  notify  Winslow  &  Co.  of  the 
schooner's  arrival.  Mr.  York  thereupon  called  Winslow  &  Co.  on 
the  telephone,  and  informed  them  of  the  arrival  of  the  schooner  Marjory 
Brown ;  and  the  bookkeeper  in  the  employ  of  Winslow  &  Co.  indorsed 
upon  the  copy  of  the  bill:  of  lading,  held  by  them,  the  words,  "Reported 
Saturday,  August  29,  at  2  p.  m."  Captain  Thompson  did  not  engage 
any  tug  to  tow  his  vessel  into  Back  Bay,  nor  make  any  efforts  in  that 
direction.  Later  in  the  same  afternoon,  August  29th,  Mr.  York,  the 
agent  of  the  towboat  company,  again  telephoned  to  Winslow  &  Co., 
and  talked  with  the  respondent's  superintendent,  Mr.  Hersey,  who  in- 
formed him  that  they  would  want  the  Brown  at  their  dock  to  begin 
work  on  Monday  morning.  On  Sunday  afternoon  Mr.  York  and  Capt. 
McDuffie,  the  master  of  one  of  the  company's  tugs,  went  off  to  the 
schooner  in  the  steam  tug  Fannie  G.,  and  told  the  libelant  that  the  con- 
signees wanted  the  schooner  at  their  berth  to  begin  discharging  on 
the  following  morning.  They  also  told  him  that  the  towboat  company 
did  not  want  to  assume  any  risk  in  towing  the  vessel  through  the  Back 
Bay;  that  they  thought  the  schooner  would  go  over  the  shoal  all 
right,  but  that  if  she  stopped  she  would  not  be  injured,  as  the  bottom 
was  level.  They  mentioned,  further,  that  the  schooner  Alicia  B. 
Crosby  had  stopped  on  the  shoal,  and  had  gotten  off  without  damage. 
They  also  said  that  if  the  schooner  did  not  go  up  that  afternoon  it 
would  be  some  days  before  she  could  be  towed  up,  as  the  tides  were 
falling  off.  Capt.  Thompson  then  asked  Mr.  York  and  Capt.  McDuffie 
why  they  didn't  tow  the  vessel  up  the  day  before — Saturday.  He 
testifies  that  he  told  them  further  that  he  did  not  want  to  assume  any 
responsibility  about  the  towing  of  his  vessel.  The  testimony  does  not 
show  that  the  libelant  agreed  to  relieve  the  towboat  company  from  any 
responsibility  in  the  management  of  the  vessel,  or  that  he  agreed  to  as- 
sume the  risk.  His  testimony  further  shows  that  he  was  a  stranger  in 
the  port,  and  had  no  knowledge?  of  the  shoals  over  which  the  schooner 
was  to  be  towed,  nor  of  the  depth  of  the  water.  Between  4  and  5 
o'clock  the  same  afternoon — Sunday — ^within  an  hour  and  a  half  of 
high  water,  the  steam  tugs  Belknap  and  Fannie  G.,  of  the  Central 
Wharf  Towboat  Company,  proceeded  to  the  libelant's  vessel,  and,  as 
soon  as  her  anchor  was  weighed,  started  to  tow  her  toward  the  Grand 
Trunk  Railway  Bridge.  After  passing  the  draw  of  that  bridge,  the 
schooner  swung  somewhat  to  the  southward ;  the  Belknap  then  made 
fast  on  the  port  quarter  of  the  schooner,  and  the  Fannie  G.  was  put  in 
position  under  her  bow;  together  these  tugs  pushed  the  vessel  in  a 
northwesterly  direction,  so  as  to  get  her  on  a  course  to  enter  the  draw 
of  Tukey's  Bridge.  The  schooner  then  proceeded  at  the  rate  of  some 
2  or  3  knots  an  hour,  headed  in  a  line  parallel  with  the  draw  pier  of 
Tukey's  Bridge,  and  about  300  feet  from  the  bridge  she  took  bottom. 
Capt.  Thompson  then  suggested  that  she  be  towed  astern,  but  Capt. 
McDuffie,  who  had  charge  of  the  towage,  said  that  the  only  thing  to  do 
was  to  tow  her  ahead,  and  that  she  would  soon  be  over  the  shoal  spot. 
Accordingly,  the  tugs  attempted  to  tow  the  schooner  ahead,  but,  al- 
though they  had  the  aid  of  the  schooner's  steam  power,  they  were  un- 
able to  move  her.     On  the  ebb  of  the  tide  that  night,  the  schooner  listed 
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to  port  and  remained  in  that  situation  until  the  high  water  of  Monday. 
On  Monday  afternoon,  a  little  before  high  water,  the  steam  tugs 
Belknap  and  Portland,  of  the  Central  Wharf  Towboat  Company, 
reached  the  schooner,  and,  not  finding  her  afloat,  they  proceeded  ahead 
on  the  hawser,  in  the  effort  to  jump  her  over  the  place  where  she  had 
grounded.  In  their  efforts  they  broke  a  new  eight-inch  hawser  several 
times,  cut  into  the  bits,  and  were  compelled  to  put  the  hawser  around 
the  foremast,  to  the  great  peril  of  his  foremast,  as  the  captain  thought. 
But  they  succeeded  in  moving  the  schooner  only  about  50  to  75  feet. 
At  low  water  that  night,  and  on  the  following  day,  the  schooner's 
bow  was  in  20  feet  of  water,  and  her  stem,  drawing  only  1354  feet 
of  water,  was  sticking  up  in  the  air ;  she  listed  to  port  nearly  40  de- 
grees, and  began  to  show  signs  of  strain,  and  to  leak.  Another  un- 
successful attempt  was  made  to  haul  the  schooner  off,  Tuesday  night 
On  Wednesday,  September  2d,  a  lighter  was  engaged  by  the  superin- 
tendent of  the  respondent,  and  about  100  tons  of  cargo  were  discharged 
in  the  after  hatch.  At  high  water  that  afternoon,  the  towboats,  after 
great  effort,  hauled  the  schooner  off.  In  doing  this  they  were  aided 
by  the  schooner's  steam  capstan,  and  by  a  hawser  running  to  the  pier 
of  the  bridge.  The  schooner  was  then  towed  toward  the  consignee's 
dock,  but  stuck  in  the  mud  about  200  feet  from  it,  the  tugs  leaving  her 
and  coming  back  the  next  day.  After  some  more  cargo  had  been 
lightered,  tiie  schooner  was  hauled  into  her  discharging  berth.  The 
cargo  was  discharged  by  the  consignee.  After  this  the  libelant  demand- 
ed payment  of  his  freight,  the  consignee  declining  to  pay  unless  the 
master  would  allow  the  expenses  of  lightering.  This  Capt.  Thompson 
refused  to  do.  The  schooner  was  afterwards  towed  out  of  Back  Bay 
by  one  of  the  Central  Wharf  Towboat  Company's  tugs,  on  Wednesday, 
September  9th.  She  then  proceeded  to  Bath,  and  was  hauled  out  on 
the  Marine  Railway.  On  examination  of  the  schooner's  bottom  it  was 
found  that  her  butts  were  all  opened  aft,  and  that  the  keel  was  "all 
mashed  up"  to  a  distance  of  about  125  feet ;  at  a  point  about  10  feet 
aft  of  the  fore  rigging,  and  aft  of  the  spanker  rigging,  the  keel  was 
crushed  toward  the  bilge  12  or  14  inches,  and  for  a  space  fore  and  aft 
of  about  10  or  12  feet;  between  these  two  points,  for  a  distance  of  be- 
tween 60  and  70  feet  fore  and  aft,  the  keel  was  completely  turned  up, 
half  on  one  side  and  half  on  the  other. 

The  first  inquiry  for  the  court  to  make  is,  what  was  the  contract  un- 
der which  the  schooner  was  performing  her  voyage  and  seeking  to 
deliver  her  cargo  ?  The  bill  of  lading  shows  that  the  cargo  was  to  be  . 
delivered  "unto  Winslow  &  Company,  or  to  his  or  their  assigns ;  con- 
signees paying  freight  for  the  same  at  the  rate  of  90c.  and  discharged, 
and  to  tow  vessel  in  and  out  of  Back  Bay  free."  What  is  the  meaning 
of  the  above  language  ?  In  the  recent  case  of  The  Somers  N.  Smith, 
in  this  court  (D.  C.)  120  Fed.  570,  the  charter  provided  that  the  vessel 
was  to  be  "loaded  and  discharged  and  free  wharfage,  and  towed  out 
of  Long  Cove  free."  The  court  proceeded  on  the  assumption  in 
the  case  that  it  was  the  duty  of  the  charterer,  under  the  terms  of  the 
charter  above  quoted,  to  furnish  the  towboat  and  perform  the  towage 
service,  and  that  the  towboat  assumed  the  risk  of  injury  occasioned 


Digitized  by 


Google 


THOMPSON  V,  WINSIiOW.  77 

by  its  service.    The  language  of  the  bill  of  lading  in  the  case  at  bar 
is  substantially  the  same  as  in  that  case. 

In  Barrett  v.  The  Oregon  Railway  Company  (D.  C.)  22  Fed.  452, 
the  charter  was  to  carry  a  cargo  from  New  York  to  Portland,  Or.,  for 
a  lump  sum,  the  charterer  "to  pay"  for  the  necessary  lighterage  between 
Astoria  and  Portland,  the  port  of  discharge.  Under  ^is  language  the 
court  held  that  it  was  the  duty  of  the  charterer  not  "to  furnish"  or  to 
provide  the  lighterage,  but  only  "to  pay"  for  it    The  court  said: 

"If  the  defendant  had  agreed  *to  pay'  all  pUotage  Incurred  by  the  vessel  on 
the  voyage,  it  might  as  well  be  held  'to  furnish'  it  also,  as  to  furnish  lighterage, 
under  this  charter  party.  Nor  is  it  likely  or  reasonable  that  if  the  parties  to 
this  contract  ever  contemplated  that  the  defendant  was  to  provide  or  furnish 
the  lighterage  under  any  circumstances,  as  well  as  to  pay  for  it,  they  would 
have  omitted  to  say  It  An  agreement  *to  furnish'  lighterage  may,  under  ordi- 
nary circumstances,  be  construed  to  include  the  necessary  expense  of  so  doing. 
But  an  agreement  *to  pay'  for  lighterage,  in  terms,  no  more  includes  the 
physical  act  of  furnishing  or  providing  the  same,  than  the  less  does  the  greater, 
or  a  part  the  whole.  Keen  v.  Audenried,  5  Ben.  585  [Fed.  Gas.  No.  7,639],  is 
a  case  on  all  fours  with  this.  A  schooner  was  chartered  to  carry  coals  from 
Baltimore  to  Pawtucket,  Rhode  Island,  the  charterer  to  pay  freight  at  a  certain 
rate  per  ton,  *with  towage  from  Providence  to  Pawtucket'  There  was  a  delay 
in  procuring  towage  at  Providence,  and  the  master  of  the  schooner  sued  the 
charterer  for  demurrage,  alleging  that  he  was  bound  to  furnish  the  towage, 
and  was  therefore  responsible  for  the  delay.  But  Mr.  Justice  Blatchford,  be* 
fore  whom  the  case  was  tried,  construed  the  somewhat  ambiguous  phrase  'with 
towage,'  as  used  in  connection  with  the  stipulation  for  the  payment  of  freight, 
as  binding  the  charterer  'to  pay'  the  cost  of  the  towage,  but  not  'to  provide'  it" 

In  Smith  v.  Lee,  66  Fed.  344,  13  C.  C.  A.  506,  a  cargo  of  coal  was 
shipped  from  Philadelphia  to  a  consignee  having  a  coal  wharf  above 
bridge  8,  in  the  port  of  Cambridgeport,  Mass.  By  the  bill  of  lading 
he  was  to  pay  freight  at  the  rate  of  75  cents  per  ton,  and  3  cents  per 
ton  per  bridge  for  7  bridges  and  towing  up  and  down  from  Bridge  7 ; 
and  it  was  held  in  the  Circuit  Court  of  Appeals,  Judge  Webb  drawing 
the  opinion,  that  this  did  not  require  the  consignee  to  take  charge  of  a 
vessel  and  tow  her  up  from  Bridge  7,  but  merely  bound  him  to  pay 
expenses  of  such  towage,  leaving  the  same  to  be  done  under  control  and 
direction  of  the  master,  both  as  to  time  and  manner  of  towing;  and 
that  any  delay  resulting  from  the  tug's  fault,  and  not  from  the  danger- 
ous or  inaccessible  situation  of  the  wharf,  was  imputable  to  the  master, 
and  not  to  the  consignee. 

The  cases  cited  clearly  show  a  distinction  to  be  made  between  the  two 
kinds  of  contract  In  the  case  last  cited,  the  consignee  was  to  "pay" 
the  freight  at  a  certain  fixed  rate  per  ton  and  discharge,  and  was  to  pay 
the  bridge  money  for  seven  bridges  and  the  towing  above  Bridge  7> 
whatever  the  cost  of  towage  might  be.  In  that  case  the  master  might 
have  selected  any  towboat,  paid  the  charges,  and  compelled  the  con- 
signee to  repay  him  the  towage.  In  the  case  at  bar,  as  in  the  case  of 
The  Somers  N.  Smith,  the  contract  must  be  construed  to  mean  that  the 
consignee  agrees  in  effect  to  "furnish"  the  tug  and  perform  the  serv- 
ice. The  consignee  might,  under  such  contract,  be  assumed  to  furnish 
his  own  tug;  in  any  event,  he  could  not  be  compelled  by  a  master  to  pay 
any  towage  service  that  was  contracted  for  by  the  master  without  his 
knowledge  or  consent.  In  the  case  at  bar  the  contract  must  be  held 
to  be  that  the  consignees  were  to  tow  the  vessel  in  and  out  of  Back  Bay 
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free.  When  the  schooner,  then,  came  to  the  port  of  Portland,  and  noti- 
fied the  consignee  that  she  was  there  at  anchorage,  no  'technical  report 
was  required,  but  simply  a  notification  that  she  was  at  the  port,  ready 
for  the  consignee  to  perform  his  contract  with  reference  to  towage. 
The  schooner  had  fully  performed  that  part  of  the  voyage  which  it  was 
her  duty  to  perform,  and  after  that  the  schooner  was  at  the  service 
of  the  respondent,  the  consignee,  and  it  was  his  duty  to  tow  her  into  the 
discharging  berth.  In  other  words,  the  case  at  bar  does  not  furnish  an 
instance  of  a  contract  merely  to  "pay  for"  the  towage,  but  to  "furnish" 
the  towage.  It  follows,  then,  that  all  the  details  of  the  towage  service 
were  left  to  the  consignee.  Among  these  details  were  how  and  when 
the  towage  should  be  performed,  and  it  follows  that  the  risk  attending 
such  service  must  be  wholly  with  the  consignee,  because  the  consignee 
had  expressly  contracted  to  perform  the  service ;  he  could  furnish  the 
towage  service,  either  himself  personally  by  his  own  crew,  and  by  his 
own  tugs,  or  by  the  employment  of  any  third  party.  The  court  must 
hold,  then,  that  the  risk  of  the  towage  service  was  upon  the  consignee. 
The  court  must  inquire  next,  how  did  the  consignee  meet  this  duty 
of  performing  the  towage  service,  and  under  what,  if  any,  liabilities 
is  he  placed  ?  The  testimony  shows-  that  Capt.  Thompson,  the  mas- 
•ter,  arrived  with  his  vessel  and  anchored  in  Portland  Lower  Har- 
bor, but  that  he  did  not  engage  towage.  We  have  already  found  that 
it  was  the  duty  of  the  consignee  to  furnish  such  towage,  and  the  testi- 
mony shows  clearly  that  the  towage  service  was  performed  by  the 
Central  Wharf  Towboat  Company.  Was  such  service  performed  by 
the  towboat  company  in  the  employment  of  the  consignee?  Or,  in 
other  words,  did  the  respondent  employ  the  Central  Wharf  Towboat 
Company  to  perform  the  towage  service?  The  consignee  must  have 
known  that  he  had  chartered  a  large  vessel,  carrying  a  large  cargo  of 
almost  2,000  tons.  The  consignee  is  fully  charged  with  knowledge 
that  the  place  through  which  the  vessel  must  be  towed  to  reach  his 
wharf  was  a  hazardous  place  for  a  vessel  of  the  large  tonnage  of  the 
Marjory  Brown.  It  was  the  duty  of  the  charterer  to  see  that  the  ves- 
sel with  her  large  cargo  was  towed  through  this  hazardous  place  to  his 
discharging  berth.  It  is  not  in  evidence  that  the  consignee  owns  any 
tugs ;  clearly,  then,  he  is  compelled  to  hire  somebody  to  do  the  towage 
service.  The  evidence  shows  that,  to  perform  this  kind  of  hazardous 
service,  the  Central  Wharf  Towboat  Company  was  the  only  company 
which  had  boats  reasonably  available  which  were  able  to  render  this 
towage  service.  Capt.  Thompson,  the  master  of  the  schooner,  testifies 
that,  although  the  steam  tug  Belknap  of  the  Central  Wharf  Towboat 
Company  followed  him  in,  he  did  not  engage  towage  of  the  tug,  and  no 
conversation  was  had  with  the  captain  of  the  tug  about  towage;  that 
he  had  no  conversation  at  the  towboat  office  about  towing  around; 
that  he  never  had  any  talk,  after  reaching  Portland,  about  towing  his 
vessel  into  Back  Bay ;  but  that  on  Sunday,  the  day  after  their  arrival, 
Mr.  York,  the  agent  of  the  towboat  company,  and  Capt.  McDuffie 
went  to  the  schooner,  had  an  interview  with  libelant,  and  told  him  that 
they  had  orders  to  take  the  vessel  up.  Mr.  York  says,  also,  that  he 
received  notice  of  the  schoones's  arrival,*  and  that  he  is  under  the  im- 
pression that  he  received  it  from  the  captain  of  one  of  the  boats ;  that 
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he  then  notified  Winslow  &  Co.  of  the  schooner's  arrival  with  coal 
for  them ;  and  that  he  asked  when  they  wanted  her  at  her  berth,  and 
they  told  him  that  they  wanted  her  around  so  as  to  commence  work  on 
her  Monday  morning.  The  court  must  come  to  the  conclusion,  on  this 
question  of  fact,  that  the  Central  Wharf  Towboat  Company  was  em- 
ployed by  the  respondent  to  do  the  towage  service  in  this  case,  and  that, 
acting  under  that  emplo)mient,  it  proceeded  to  do  that  service. 

The  court  must  next  inquire,  were  the  consignees,  at  law,  liable  for 
the  acts  and  defaults  of  the  towboat  company  in  the  performance  of  its 
towage  duty?  In  Gannon  v.  Consolidated  Ice  Company,  91  Fed.  539, 
33  C.  C.  A.  662,  the  following  facts  appear:  Gannon,  the  libelant,  let 
to  the  respondent  a  canal  boat,  for  a  per  diem  compensation,  to  be  used 
in  the  transportation  of  ice.  The  ice  company  then  contracted  with 
one  Sheehey  to  tow  the  boat  from  Troy  to  Crescent,  on  the  Erie  Canal, 
at  the  rate  of  $7  per  trip.  Sheehey  was  regularly  engaged  in  the 
towing  business,  and  employed  his  own  men,  and  used  his  own  horses 
in  conducting  that  business.  While  he  was  towing  the  boat,  it  was, 
by  the  negligence  of  his  servants,  run  against  a  pier  and  injured. 
The  respondent  company  disclaimed  responsibility  for  the  damage, 
setting  up  that  Sheehey  was  an  "independent  contractor,"  and  that  his 
servants  were  not  its  servants,  and  that  it,  therefore,  was  not  liable 
for  their  acts.  In  a  libel  in  personam,  the  Court  of  Appeals  in  the 
Second  Circuit  held : 

'That  the  respondent  company  could  not  absolve  Itself  from  Its  duty  to  take 
care  of  the  boat  by  delegating  that  duty  to  another ;  that  tie  liability  of  the 
respondent  company  does  not  rest  upon  the  ground  that  the  boat  was  injured  by 
its  servants,  but  upon  the  ground  that  it  was  injured  by  its  subusers." 

It  further  held  that  the  defendant  company  was  liable,  not  only  for 
its  own  default  or  negligence,  but  for  that  of  any  person  using  property 
within  its  control.  The  court  in  that  case  cited  and  confirmed  Hastorf 
V.  Moore  (D.  C.)  92  Fed.  398,  which  was  a  libel  in  personam  to  recover 
damages  from  the  respondent,  as  charterer,  for  an  injury  to  a  scow. 
The  facts  in  the  case  were  that  the  defendant's  employes,  who,  under 
a  charter,  had  control  of  the  movements  of  a  scow  hired  from  the  plain- 
tiff for  convenience  in  unloading,  swung  the  stern  inshore,  where  she 
grounded  on  some  spiles  and  was  injured.  The  court  held  the  re- 
spondent liable,  and  that  its  liability  was  not  relieved  by  the  fact  that 
the  libelant  had  employed  a  boatman  or  scowman,  who  was  present  on 
board,  but  did  not  exercise  any  authority  as  to  the  movement  of  the 
scow,  and  had  no  knowledge  of  the  presence  of  the  spiles.  The  court 
(Judge  Brown)  said: 

"By  the  charter  or  hire  of  the  scow,  she  was  under  the  direction  and  control 
of  the  respondent  in  discharging  the  stone;  it  was  the  respondent's  duty  to 
give  her  a  safe  berth,  and  any  change  of  position  for  the  purpose  of  unloading 
was  within  the  control  of  the  respondent,  or  of  the  person  or  persons  with 
whom  the  respondent  might  leave  the  work  of  unloading.  The  plaintiff's  man 
who  was  on  board  the  scow  could  have  had  no  object  in  hauling  her  back  and 
inshore,  and  he  had  no  previous  knowledge  of  the  ground.  •  •  ^  The  pres- 
ence of  the  scowman,  in  my  opinion,  could  make  no  difference  in  this  responsi- 
bility, unless  the  removal  were  under  his  direction  or  with  his  acquiescence, 
with  clear  knowledge  of  the  bottom.  It  was  not  his  duty  to  examine  the 
ground,  nor  was  a  removal  by  defendant's  men,  in  the  ordinary  course  of  un- 
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loading,  a  <!haiige  of  place  for  which  the  Bcowman  or  the  libelant  was  re- 
sponsible." 

Both  the  last  two  cases  cited  refer  to  Bouker  v.  Smith  (D.  C.)  40  Fed. 
840,  as  a  leading  authority.  This  was  a  libel  in  personam  to  recover  for 
two  scows  which  were  wrecked  through  the  alleged  negligence  of  the 
respondent  while  they  were  in  his  employ.  The  respondent  was  re- 
moving a  life-saving  station  on  Far  Rockaway  Beach  by  the  use  of 
the  scows  upon  which  the  building  was  placed  while  being  transported. 
The  libelant's  boats  were  hired  for  the  purpqse  of  performing  the 
transportation.  The  respondent  had  previously  engaged  the  small  tug- 
boat Kapella  to  take  the  scows,  with  the  building,  in  tow  by  a  hawser. 
The  court  (Judge  Brown)  said: 

"The  respondent  was  not  an  insurer  nor  a  guarantor  of  the  safety  of  the 
scows  in  letting  them  out  for  this  service;  the  libelant  took  the  risk  of  all 
sea  perils,  and  all  other  dangers  naturally  incident  to  that  service,  except 
in  so  far  as  they  might  be  brought  about  by  the  negligence  and  want  of 
proper  care  and  skill  of  the  respondent  or  his  agent,  having  reference  to  the 
nature  of  the  enterprise.  For  such  negligence  or  want  of  due  care,  the  re- 
spondent would  be  answerable.  ♦  ♦  ♦  The  burden  of  proof  Is  upon  the 
defendant  to  excuse  it  by  showing  that  it  did  not  arise  through  any  lack 
of  care,  skill,  or  diligence  in  navigation." 

Further,  the  court  says : 

"These  complications  and  liabilities  were  well  known  and  understood  be- 
forehand, and  it  was  the  respondent's  duty  to  provide,  first,  the  precautions 
against  them,  so  far  as  practicable;  and,  second,  a  reasonable  means  of 
escape  if  the  grounding  should  occur.  These  dangers  were  not  part  of  the 
libelant's  risk.  4.t  the  liability  to  ground  in  that  inlet  from  such 'causes 
was  real,  it  was  negligence  to  start  out  at  a  time  when  such  grounding  was 
certain,  or  liable  to  prove  fatal,  through  the  approaching  storm.  The  re- 
spondent should  have  waited  for  weather  that  would  give  opportunity  to 
extricate  the  tow  from  such  probable  mishaps.  The  tug  was  in  the  employ 
of  the  respondent,  hired  by  the  day;  there  was  no  independent  contract  be- 
tween the  tug  and  the  defendant,  such  as  to  free  the  latter  from  the  legal 
responsibility  of  a  principal  for  the  acts  of  the  tug  as  respects  the  scows 
which  he  had  hired.  The  respondent  is  therefore  answerable  to  the  libelants 
for  the  loss  of  the  scows,  either  for  starting  at  an  improper  time,  in  view 
of  the  difficulties,  liabilities,  and  mishaps  naturally  attending  such  an  enter- 
prise, or  for  want  of  proper  care  and  skill  in  the  navigatidn  of  the  tug  to 
avoid  grounding." 

This  case  was  affirmed  by  the  Circuit  Court  of  Appeals  in  the  Sec- 
ond Circuit,  49  Fed.  954,  i  C.  C.  A.  481.    Judge  Wallace  said : 

"No  one  can  escape  from  the  burden  of  the  obligation  which  rests  prima- 
rily upon  him  by  engaging  for  its  performance  with  the  contractor.  Smith 
could  not  absolve  himself  from  his  duty  as  a  bailee  by  employing  Jaycox 
to  perform  any  part  of  it.  Although  Jaycox  was  towing  the  scow  with  hia 
tug  by  a  contract  with  Smith,  he  was  nevertheless  performing  Smith's  im- 
plied contract,  as  were  also,  all  those  who  were  employed  for  tbe  time  being 
by  Jaycox." 

Fox  v.  Damm  (D.  C.)  105  Fed.  254,  showed  the  following  facts: 
A  charterer  of  a  scow,  which  at  his  instance  made  a  landing  at  an  un- 
usual place,  received  an  injury  from  striking  upon  rocks  near  the  shore, 
without  fault  of  the  master.  And  the  court  held  that  "the  charterer 
must  be  held  to  have  assumed  the  risk  of  the  landing,  and  to  be  liable 
to  the  owner  for  the  injury."  The  court  further  said,  "The  scow 
was  taken  to  the  place  of  landing  by  a  tug  that  was  employed  by  the 
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respondent,  and  was  acting  under  his  orders,  and  in  that  sense  and  to 
that  extent  the  scow  was  in  his  charge." 

In  the  Beard  Dredging  Company  v.  Hughes  (D.  C.)  113  Fed.  680,  it 
was  held,  "Where  a  dredge,  and  three  scows  to  be  used  in  connection 
therewith,  were  chartered  for  three  months,  the  charterer  is  liable  for 
an  injury  to  the  chartered  vessel  through  the  negligence  of  a  company 
which  he  hired  to  tow  the  same."  The  court  said,  **There  can,  I  think, 
he  little  doubt  as  to  the  liability  of  the  respondents  for  any  injuries  to 
the  scows  through  negligent  handling,  whether  caused  by  the  re- 
spondents directly,  or  by  a  towing  company  employed  by  them,  which 
is  called  an  'independent  contractor.' "  The  case  was  affirmed  by  the 
Court  of  Appeals  in  121  Fed.  808,  58  C.  C.  A.  192.  The  court  placed 
its  affirmance  upon  the  fact  that  the  tug  was  hired  by  the  respondent  to 
tow  the  scow,  and  that  the  respondent  was  liable  for  the  acts  of  his  em- 
ployes. The  court  held  that  this  was  not  to  be  distinguished  from  Gan- 
non V.  Consolidated  Ice  Company,  91  Fed.  539,  33  C.  C.  A.  662,  cited 
supra. 

In  the  light  of  the  principles  of  admiralty  law  and  of  the  teaching  of 
the  cases  which  we  have  cited,  we  are  compelled  to  conclude  that  the 
respondent  must  be  held  responsible  for  the  acts  and  defaults  of  the 
towboat  company,  and  for  any  negligence  on  the  part  of  that  company, 
or  its  servants,  in  the  performance  of  their  duty.  It  might  work  great 
mischief  to  commerce  and  to  the  carrying  trade  if  the  court  should 
hold  that  a  consignee,  who  was  under  the  duty  of  furnishing  towage, 
could,  by  tiie  employment  of  a  towing  company,  relieve  itself  from  lia- 
bility for  proper  towage.  If  consignees  could  be  so  relieved,  they  could 
then  employ  incompetent  tugs  to  render  the  service,  and  throw  the 
hazards  upon  the  vessel  to  be  towed.  This  might  result  in  great  hard- 
ship. Owners  of  vessels  are  clearly  entitled  to  protection  in  their 
contracts  to  carry  cargo,  with  the  agreement  that  the  consignees  shall 
furnish  towage  to  and  from  their  discharging  berths.  Charterers  or 
consignees  must  be  expected  to  know  the  hazards  attending  towage  in 
their  own  localities  and  must  also  be  expected  to  know  the  character  of 
the  towage  service  which  they  employ. 

The  court  must  next  decide  whether  or  not  the  towing  company  was 
negligent  in  the  performance  of  the  towage  service.  In  The  Somers 
N.  Smith,  recently  decided,  and  cited  supra,  this  court  has  quite  fully 
considered  the  obligations  of  a  tug  in  rendering  towage  service.  In 
that  case  the  court  decided  that  a  tug  must  be  held  to  reasonable  care 
in  the  conduct  of  her  towage  service,  and  that  such  reasonable  care 
is  measured  by  the  dangers  which  she  is  encountering.  We  found, 
further,  that,  "if  a  locality  is  more  than  ordinarily  dangerous,  the  tug 
is  held  to  a  proportionately  higher  degree  of  care  and  skill."  It  is 
unnecessary  in  the  case  at  bar  to  cite  the  long  line  of  authorities  which 
we  quoted  in  that  case.  There  are  certain  decisions,  however,  which 
we  have  not  discussed  in  The  Somers  N.  Smith  Case,  which  may  be 
valuable  for  our  guidance  in  this  case.  In  The  Harry  and  Fred  (D.  C.) 
49  Fed.  681,  the  court,  while  dismissing  the  libel  in  that  particular  case, 
holds  "that,  in  undertaking  to  tow  a  vessel  over  a  bar  for  the  first  time, 
where  the  conditions  of  the  towage  are  unknown  to  the  tow,  the  cap- 
tain of  the  tug  is  under  the  duty  to  examine  the  draft  of  the  tow,  and 
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not  to  take  her  in  tow  if  the  water  is  insufficient''  In  the  Robert  H. 
Burnett,  30  Fed.  214,  it  was  held  "that  the  tug  is  required  to  have  a 
knowledge  of  the  condition  of  the  bottom  and  of  the  depth  of  the  water 
in  the  river  she  is  navigating."  In,  The  Lady  Pike,  21  Wall,  i,  22  L. 
Ed.  499,  it  was  held  "that  owners  of  steamers  undertaking  to  tow  ves- 
sels are  responsible  for  accidents,  the  result  of  want  of  proper  knowl- 
edge, on  the  part  of  their  captains,  of  the  difficulties  of  navigation." 
In  the  Margaret,  94  U.  S.  494,  24  L.  Ed.  146,  Mr.  Justice  Swayne,  in 
delivering  the  opinion  of  the  Supreme  Court,  said : 

"She  [the  tug]  was  bound  to  bring  to  the  performance  of  the  duty  she  as- 
sumed reasonable  skill  and  care,  and  to  exercise  them  in  everything  relating 
to  the  work  until  it  was  accomplished.  The  want  of  either,  in  such  cases,  is 
a  gross  fault,  and  the  offender  is  liable  to  the  extent  of  tiie  full  measure  of 
the  consequences.  ♦  ♦  ♦  The  port  of  Racine  was  the  home  port  of  the 
tug ;  she  was  bound  to  know  the  channel,  how  to  reach  it,  and  whether,  in  the 
state  of  the  wind  and  the  weather,  it  was  safe  and  proper  to  make  the  attempt 
to  come  in  with  her  tow.  .If  it  were  not,  she  should  have  advised  waiting  for 
a  more  favorable  condition  of  things.  She  gave  no  note  of  warning ;  if  what 
occurred  was  inevitable,  she  should  have  forecasted  it  and  refused  to  proceed." 

On  this  subject,  also,  we  find  instruction  in  The  Merrimac,  Fed.  Cas. 
No.  9,478 ;  Pettie  v.  Boston  Towboat  Company,  49  Fed.  464,  i  C.  C.  A. 
314;  Atlee  V.  Union  Packet  Company,  21  Wall.  389,  22  L.  Ed.  619; 
The  Burlington,  137  U.  S.  386,  11  Sup.  Ct.  138,  34  L.  Ed.  731 ;  The 
Kate  Jones  (D.  C.)  91  Fed.  796;  The  S.  W.  Morris  (D.  C.)  5^9  Fed.  616; 
The  Heyry  Chapel  (D.  C.)  10  Fed.  778.  In  the  last  case  cited.  Judge 
Nelson  says: 

**The  rule  of  law  is  perfectly  well  settled  that  a  tug  undertaking  to  tow  a 
vessel  in  navigable  waters  is  bound  to  know  the  proper  and  accustomed  water- 
ways and  channels,  the  depth  of  water,  and  the  nature  and  formation  of  the 
bottom,  whether  in  its  natural  state  or  as  changed  by  permanent  excavations." 

As  bearing  upon  the  same  subject,  see,  also.  The  Effie  J.  Simmons 
(D.  C.)  6  Fed.  639;  The  Nathan  Hale  (D.  C.)  91  Fed.  682;  The  James 
H.  Brewster  (D.  C.)  34  Fed.  TJ\  The  Gypsum  Packet  Company  v. 
Horton  (D.  C.)  68  Fed.  931.  In  The  Zouave,  Fed.  Cas.  No.  18,221, 
Judge  Wilkins  said : 

"The  tug  is  presumed,  in  the  undertaking  she  makes,  to  know  the  channel 
and  all  its  perils,  and  engages  to  take  her  tow  line  safely  through;  it  com- 
prehends knowledge,  caution,  skill,  and  attention." 

In  McMillan  v.  Moran  (D.  C.)  107  Fed.  149,  a  tug  was  held  liable  for 
bringing  the  masts  of  a  vessel  in  contact  with  Brooklyn  Bridge.  Judge 
Brown  said : 

"I  consider  it  only  a  reasonable  duty  of  tug  owners  to  keep  their  tugs  sup- 
plied with  local  charts,  and  to  take  notice  of  the  government  reports  and 
corrections  for  their  information  and  benefit,  and  that  in  this  case  there  was 
therefore  negligence  of  the  respondent  in  not  apprising  the  tug  captains  of  the 
corrections  in  the  estimated  height  of  the  bridge  above  mean  high  water." 

In  the  light  of  the  principles  of  admiralty  law,  stated  and  enforced 
in  the  cases  which  we  have  quoted,  the  court  must  conclude  that  it 
is  the  duty  of  any  one  responsible  for  towage  service  to  clearly  know 
the  channel  in  which  the  towage  is  to  be  performed,  and  all  dangers 
attending  such  service.  Did  the  captains  of  the  towboats  engaged  in 
the  service  in  the  case  at  bar  meet  this  duty?    The  Central  Wharf 
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Towboat  Company  is  shown  by  the  testimony  to  be  the  only  towboat 
■  company  in  Portland  having  tugs  of  sufficient  capacity  to  tow  a  fully 
laden  vessel  of  the  size  and  character  of  the  Marjory  Brown  into  Back 
Bay.  It  does. not  appear  from  the  testimony  of  the  agent  or  of  the 
manager  of  the  company  that  they  had  any  report  in  their  office  of  the 
condition  of  the  channel,  or  that  personally  they  knew  the  nature  of  the 
bottom.  Capt.  Peterson,  master  of  the  Belknap,  which  was  engaged  in 
this  service,'  testified  that  he  had  towed  in  and  out  of  Back  Bay  20 
years,  and  that  he  first  knew  of  this  shoal  some  time  last  summer; 
that  he  then  went  in  with  the  schooner  J.  S.  Winslow  drawing  20 
feet  6  inches  on  a  pretty  high  tide,  and  that  he  felt  the  Winslow  touch ; 
but  that  he  never  after  that,  made  any  soundings,  and  never  made  any 
effort  to  ascertain  the  dei>th  of  water  over  the  shoal.  Capt  Marshall, 
in  charge  of  the  Fannie  G.,  says  he  was  not  familiar  with  the  channel 
around  there.  Capt.  McDuffie,  who  had  charge  of  the  towage  service 
in  the  case  at  bar,  is  one  of  tlie  most  experienced  captains  in  the  service 
of  the  towboat  company.  He  is  clearly  a  man  of  great  capacity  and 
ability  in  his  calling,  and  in  frankness  and  clearness  of  statement  is 
one  of  the  best  witnesses  we  have  ever  seen  upon  the  witness  stand. 
But  the  testimony  shows  that  even  Capt.  McDuffie  was  not  competently 
informed  as  to  the  location  of  the  dangers  in  the  channel  where  the 
towage  service  was  performed.  When  a  large  vessel  is  placed  in  the 
care  and  custody  of  captains  of  the  experience  of  tlie  men  we  have  quot- 
ed, those  vessels  have  the  right  to  feel  assured  that  such  men  know  the 
dangers  of  the  towage  service  which  they  are  undertaking,  and  that  they 
will  not  undertake  such  service  unless  they  can  feel  reasonably  assured 
that  they  can'  perform  it  successfully.  It  is  not  sufficient  for  such  men 
to  say  that  they  do  not  desire  to  assume  any  liabilities.  If,  in  the 
case  at  bar,  there  was  doubt  as  to  their  being  able  to  tow  a  very  deep 
draft  vessel  through  the  dangerous  place,  it  was  their  duty  to  so  inform 
the  consignee ;  and  it  was  then  the  duty  of  the  consignee  to  see  that 
proper  lighterage  service  was  performed,  and  the  vessel  thus  made 
capable  of  being  safely  towed.  The  case  shows  that  this  was  the 
largest  draft  vessel  that  had  ever  been  brought  to  this  dangerous  place 
by  this  towboat  company.  The  law,  as  we  have  already  said,  makes 
it  incumbent  upon  those  undertaking  to  render  towage  service  to  know 
the  draft  of  the  vessel,  and  to  know  whether  she  can  reasonably  be  ex- 
pected to  be  towed  through  the  dangerous  place  under  consideration. 
Without  commenting  further  upon  the  details  of  the  testimony,  the 
court  finds  that  the  evidence  shows  that  the  captains  of  the  tugs  of  the 
towboat  company  did  not  sufficiently  and  competently  know  the  bottom 
of  the  place  where  the  towage  service  was  to  be  performed ;  that  they 
did  not  know  the  channel,  nor  the  peculiar  dangers  attending  the  tow- 
age ;  and  that  they  did  not  exercise  reasonable  care  in  the  conduct  of 
the  towing,  or  in  their  undertaking  to  haul  the  tow  from  the  obstruc- 
tion upon  which  their  lack  of  knowledge  had  placed  her.  Mr.  Both, 
the  assistant  United  States  engineer,  has  testified  as  to  the  soundings 
in  the  place  where  the  towage  was  performed,  and  has  shown  further 
that  he  had  proper  surveys  of  the  place  in  the  office  of  the  United  States 
engineer.  Under  the  doctrine  of  McMillan  v.  Moran,  supra,  it  was  the 
duty  of  the  towing  company  to  have  availed  itself  of  knowledge  so 
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easily  within  its  reach.  In  the  attempt  to  jump  the  vessel  over  the 
spot  where  she  had  grounded,  there  was  clearly  a  lack  of  proper 
knowledge ;  there  was  a  want  of  judgment  on  the  part  of  the  towboat 
captains ;  for  this  fault  of  judgment  we  cannot  hold  them  to  the  high 
degree  of  culpability  to  which  they  must  be  held  for  their  initial  fault 
in  not  knowing  precisely  the  dangers  which  they  were  encountering 
in  undertaking  the  towage  service.  If  they  knew  those  dangers  to  a 
vessel  of  so  heavy  draft,  it  was  their  duty,  as  we  have  said,  to  inform 
the  consignee,  in  order  that  such  vessel  might  be  properly  lightered,  and 
so  brought  over  the  dangerous  spot  in  her  lighter  condition. 

In  The  Julia  Bailey,  which  we  have  cited  in  The  Somers  N.  Smith 
Case,  supra,  Judge  Webb,  in  an  unpublished  opinion,  says : 

"The  slightest  departure  from  the  highest  skill  and  care  Is  almost  certain 
to  be  attended  with  loss,  and,  although  the  mere  fact  of  trouble  raises  no  pre- 
sumption of  fault,  It  does  call  for  the  8hai*pest  scrutiny  of  all  attending  cir- 
cumstances." 

The  court  must  find  that  the  fault  in  this  case,  which  led  to  the  in- 
jury, was  the  same  as  in  the  case  of  The  Somers  N.  Smith,  where  we 
said : 

"The  court  Is  of  the  opinion,  from  the  preponderance  of  evidence,  that  the 
principal  cause  of  the  stranding  of  the  schooner  was  that  the  master  of  the 
tug,  although  he  had  had  many  years'  experience  in  towing  vessels  at  this 
point,  did  not  know  the  channel." 

After  reviewing  in  detail  the  testimony  as  to  the  stranding  in  the  case 
at  bar,  we  think  the  fault  for  such  stranding  is  that  of  the  towboat  com- 
pany undertaking  to  render  the  towage  service,  and  employed  for 
that  purpose  by  the  consignee. 

There  has  been  some  testimony  as  to  a  contract  of  exemption  made 
by  the  towboat  company.  Without  entering  into  the  details  of  testi- 
mony upon  this  point,  we  do  not  find  sufficient  evidence  to  prove  such 
contract.  It  is  therefore  unnecessary  for  us  to  decide  what,  under  the 
peculiar  circumstances  of  the  case  at  bar,  would  have  been  the  legal 
effect  of  such  contract  of  exemption,  if  it  had  been  proven.  We  have, 
however,  fully  discussed  this  question  in  The  Somers  N.  Smith  Case, 
citea  supra.  We  held  in  that  case  that  a  contract  that  a  vessel  was  to 
be  towed  at  the  risk  of  her  owners  would  not  relieve  the  tug  from  lia- 
bility for  the  consequences  of  her  failure  to  exercise  reasonable  care 
and  skill  in  the  performance  of  the  service. 

Having  found  that  the  respondent  is  in  fault,  it  is  the  duty  of  the 
court  to  inquire  whether  the  case  shows  any  fault  upon  the  part  of  the 
libelant.  We  do  not  find  that  there  was  any  such  fault  on  his  part. 
It  is  clear  from  the  testimony  that  he  was  not  informed  of  the  situa- 
tion ;  he  had  never  been  in  Back  Bay  before ;  he  knew  nothing  of  the 
location  of  the  place  where  the  towage  was  to  be  performed ;  he  did 
not  direct  that  the  vessel  should  be  towed,  or  do  anything  further  than 
follow  the  orders  of  the  captains  rendering  the,  towage  service.  Capt. 
McDuffie,  in  his  clear,  frank  way,  says,  "Captain  Thompson  gave  no 
orders,  but  followed  my  orders."  He  was  not  informed  of  the  depth 
of  water,  the  nature  of  the  bottom,  or  the  location  of  the  channel.  He 
had  a  right  to  assume  that  the  respondent  and  the  tugboat  people  were 
fully  informed  of  the  perils  to  which  a  large  vessel  would  be  subject 
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in  gcnng  into  Back  Bav,  with  all  the  dangers  of  that  location,  on  a  low 
run  of  tides.  In  White  v.  Steam  Tug  Lavergne  (D.  C.)  2  Fed.  788, 
Judge  Choate  said : 

"The  master  of  a  towed  boat  Is  not  chargeable  with  contributory  negligence 
in  acquiescing  in  the  exposure  of  such  boat  to  an  unnecessary  peril  by  the 
tugboat  pilot,  unless  the  danger  about  to  be  incurred  is  very  obvious." 

In  the  case  at  bar,  the  towboat  company  is  not  made  a  party  to  the 
suit  by  the  libelant,  and  has  not  been  brought  into  the  suit,  under  the 
admiralty  rules,  by  the  respondent,  so  that  we  cannot  consider  or 
pass  upon  any  questions  which  may  arise  between  the  respondent  and 
the  company  which  rendered  the  towage  service. 

The  conclusion  must  be  that  the  libelant  is  entitled  to  hold  the  re- 
spondent accountable  for  the  damages  sustained  and  for  balance  of 
freight    Decree  for  libelant ;  Fritz  H.  Jordan  appointed  assessor. 


GUSTAFSON  v.  CHICAGO,  R.  I.  &  P.  RT.  CO.  et  aL 
(Circuit  Court,  W.  D.  Missouri.  Western  Division.    February  8,  1904.) 

No.  2.8ia 

1.  RehovaIi  of  Causes— Fraudulent  Joinder  of  Dbtendant  to  Prevent 

Removal. 

A  plaintiff  has  the  right  to  Join  a  citizen  of  the  same  state  with  a  citi- 
sen  of  another  state  as  defendants,  although  his  purpose  is  to  thereby 
prevent  a  removal  of  the  cause  If  the  cause  of  action  is  in  fact  Joint 

2.  SAifl&— Manner  of  Raising  Issue. 

Whether  or  not  allegations  of  fact  in  a  complatat  intended  to  show  a 
Joint  cause  of  action  against  two  defendants  are  trae  may  be  put  in 
issue  by  a  petition  for  removal  which  alleges  that  the  Joinder  was  solely 
for  the  fraudulent  purpose  of  preventing  a  removal,  and  may  be  in- 
quired into  and  determined  on  a  motion  to  remand;  and  if  it  is  found 
that  they  were  untrue,  and  that  such  fact  was  or  could  have  been 
known  to  the  pleader,  the  court  is  Justified  in  drawing  the  conclusion, 
as  a  matter  of  law,  that  the  purpose  was  to  prevent  the  exercise  of  the 
right  of  removal  by  the  nonresident  defendant 

&  Torts— Joint  Right  of  Action— Sufficiency  of  Allegations. 

In  an  action  for  a  personal  injury  resulting  from  a  collision  between 
a  moving  train  and  a  switching  engine  standii^  on  the  track,  allegations 
In  the  petition  that  the  railroad  compaay  failed  to  make  proper  rules 
for  running  its  trains,  or  to  put  up  proper  station  signals,  and  required 
the  train  to  be  run  at  a  speed  of  50  miles  an  hour,  do  not  state  any  actd 
of  negligence  in  which  the  engineer  of  the  train  co-operated  so  as  to 
give  a  Joint  right,  of  action  against  him  and  the  company,  nor  is  negli- 
gence imputable  to  him  merely  because  he  obeyed  the  order  to  run  the 
train  at  such  speed. 

4.  Railroads— Negligence  in  Running  Trains— Suffioienct  of  Allega- 
tions. 

Allegations  of  negligence  against  a  defendant  railroad  company  in  the 
running  of  its  trains  over  a  particular  line  of  track,  In  making  stops  at 
stations,  and  in  not  making  time  schedules  are  negatived  by  a  further 
allegation  in  the  same  pleading  that  such  track  was  owned  by  another 
company,  which  operated  its  own  trains  thereon,  and  that  defendant  ran 
its  drains  over  such  piece  of  track  under  an  agreement  with  the  owner ; 
it  being  a  matter  of  obvious  and  common  knowledge  that  under  such 

f  1.  See  Removal  of  Causes,  vol.  42,  Cent  Dig.  g  79. 
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drctuDstances  the  defendant  did  not  exercise  control  oyer  Its  trains  in 
the  matters  specified. 

5.  Removal  of  Causes— Joindeb  of  Defendant  to  Prevent. 

Where  an  attorney,  when  drawing  a  pleading,  had  knowledge  of  facts 
which  showed  that  allegations  of  negligence  made  therein  against  a  de- 
fendant were  without  foundation,  or  notice  of  other  facts  to  put  him  on 
inquiry  which  would  have  led  to  such  knowledge,  both  he  and  his  client 
are  chargeable  therewith;  and  where  such  allegations  were  made  for 
the  purpose  of  showing  a  joint  cause  of  action  against  two  defendants, 
one  a  citizen  of  the  state  and  the  other  of  another  state,  it  is  a  fair 
inference  that  the  defendants  were  Joined  for  the  sole  purpose  of  pre- 
venting a  removal  of  the  cause  by  the  nonresident  defendant 

6.  ToBTs— Joint  Ljabilitt— Wanton  Acts  of  Servant. 

Where  the  complaint  in  an  action  for  personal  injury  alleged  that  the 
engineer  in  charge  of  a  railroad  train  ••carelessly,  recklessly,  and  negli- 
gently" disregarded  and  rah  by  signals  given  to  waiTi  and  advise  him 
of  the  presence  on  the  track  of  a  switch  engine  on  wliich  plaintiff  was 
stationed,  and  carelessly,  negligently,  and  recklessly  ran  by  said  signals 
at.  a  dangerous  rate  of  speed  and  against  said  switch  engine,  causing 
plaintiff *s  injury,  such  allegations  are  of  the  ultimate  fact  which  con- 
stituted the  proximate  cause  of  the  injury,  and,  while  the  railroad  com- 
pany might  be  liable  therefor  on  the  doctrine  of  respondeat  superior,  no 
cause  of  action  against  the  engineer  and  the  company  as  Joint  tort 
feasors  is  shown  as  the  plaintiff  would  be  entitled  to  recover  punitive 
damages  against  the  engineer,  but  only  compensatory  damages  against  the 
railroad  company. 

On  Motion  to  Remand  to  State  Court. 

Mosman  &  Ryan  and  Amos  Townsend,  for  plaintiff. 
Frank  P.  Sebree,  for  defendants. 

PHILIPS,  District  Judge.  This  controversy  arises  on  a  motion  to 
remand,  combined  with  an  answer  in  the  nature  of  a  plea  in  abatement. 
This  suit  was  instituted  in  the  state  circuit  court  of  Jackson  county. 
Mo.,  and  was  removed  therefrom  to  this  court  on  the  petition  of  the 
defendant  the  Chicago,  Rock  Island  &  Pacific  Railway  Company  on 
the  ground  that  the  cause  of  action  presents  a  separable  controversy; 
the  said  railroad  company  being  a  nonresident  citizen,  while  the  plain- 
tiff and  the  defendant  Samuel  Hanna  are  resident  citizens  of  the  state 
of  Missouri.  The  petition  for  removal  further  alleged  that  the  plain- 
tiff had  no  reasonable  ground  upon  which  to  base  a  cause  of  action  for 
recovery  against  the  defendafit  Hanna,  and  that,  according  to  the  peti- 
tion, the  defendant  railway  company  was  responsible  alone  for  the 
cause  of  action.  The  petition  then  alleges  that  the  said  Hanna  wks 
joined  as  a  defendant  for  the  sole  and  fraudulent  purpose  of  prevent- 
ing the  defendant  from  removing  the  action  from  the  state  court,  and 
for  the  sole  purpose  of  fraudulently  defeating  the  jurisdiction  of  said 
United  States  court. 

After  the  hearing  of  said  motion  and  the  issue  on  removal,  the  de- 
fendant railway  company,  by  leave  of  court,  was  permitted  to  amend 
the  fourth  paragraph  of  the  petition  for  removal,  which  amendment 
alleges,  as  did  the  original  petition,  that  the  cause  of  action  against  the 
defendants  is  separable,  and  omits  the  statement  in  the  original  petition 
that  it  discloses  no  ground  of  recovery  against  the  defendant  Hanna, 
and  contains  the  same  allegation,  in  effect,  that  said  Hanna  was  joined 
as  a  codefendant  for  the  fraudulent  purpose  of  defeating  the  removal 


Digitized  by 


Google 


GUSTAFSON  Y.  CHICAGO,  B.  I.  A  P.  BY.  00*  87 

of  this  action  from  the  state  court  by  the  nonresident  defendant,  and 
to  defeat  the  jurisdiction  of  this  court. 

f  This  question  of  the  right  to  amend  the  petition  for  removal  in  this 
.^ourt  has  recently  been  discussed  and  determined  by  Mr.  Justice 
Brewer,  of  the  Supreme  Court,  in  Kinney  v.  Columbia  Savings  &  Loan 

Association,  24  Sup.  Ct.  30,  48  L.  Ed.  .    It  is  decisive  as  to  the 

right  to  make  the  amendment  in  question. 

Indeed,  the  amendment  to  the  petition  for  removal  in  this  case,  in 
legal  eflFect,  is  little  diflferent  from  the  original  petition.  While  the 
original  petition  for  removal  averred  that  the  petition  did  not  show 
any  grounds  of  recovery  as  against  Samuel  Hanna,  and  did  show 
one  against  the  defendant  company,  that  was  not  the  statement  of  a 
fact,  but  was  a  mere  legal  conclusion,  drawn  by  the  remover  from  the 
allegations  of  the  petition.  If  it  was  a  false  conclusion  in  point  of  law, 
its  omission  from  the  amended  petition  is  quite  immaterial.  The 
original  petition  contained  the  essential  averment  that  the  cause  of 
action  as  to  the  defendant  railway  company  was  separable  from  that 
against  the  defendant  Hanna,  and  that  Hanna,  the  local  defendant, 
was  joined  as  a  codefendant  for  the  fraudulent  purpose  of  prevent- 
ing the  nonresident  defendant  from  removing  the  case  into  this  court. 
The  issue,  therefore,  on  the  motion  to  remand,  is  as  to  whether  or  not 
the  petition  on  its  face  shows,  as  matter  of  law,  that  the  cause  of  action 
against  the  defendants  is  joint,  while  the  issue  on  the  allegation  that 
Hanna,  the  local  defendant,  was  joined  as  a  codefendant  for  the  sole 
purpose  of  preventing  the  defendant  railway  company  from  removing 
the  cause  into  this  court  presents  an  issue  of  fact,  to  be  determined  by 
the  court  on  the  plea. 

It  is  to  be  conceded  to  plaintiff's  contention  that  if,  as  a  matter  of 
law,  he  has  a  joint  cause  of  action  against  the  defendants,  he  had  a 
right  to  sue  them  jointly,  no  matter  if  he  did  entertain  the  desire  and 
purpose  to  prevent  the  defendant  railway  company  from  removing  the 
case.  On  the  other  hand,  if  the  plaintiff  in  the  petition  has  alleged  any 
fact  intended  to  show  a  joint  cause  of  action  against  both  defendants, 
which  the  plaintiff  at  the  time  knew,  or  had  reason  to  believe,  was  not 
true,  that  fact,  under  the  allegations  of  the  petition  for  removal,  can 
be  inquired  into  and  determined  on  issue  raised  on  the  plea  to  the  peti- 
tion for  removal.  Union  Terminal  R.  Co.  v.  Chicago,  B.  &  Q.  R.  R. 
Co.  (C.  0.)  119  Fed.  209. 

I  will'  not  attempt  a  resume  of  the  now  familiar  decision  known  as 
the  "Dixon  Case,"  reported  in  179  U.  S.  131,  21  Sup.  Ct.  67,  45 
L.  Ed.  121,  as  nothing  determined  by  me  here  conflicts  with  what  was 
really  in  contest  in  that  case.  The  critical  and  clear  analysis  given  of 
the  Dixon  Case  by  Judge  Amidon  in  Helms  v.  Northern  Pac.  Ry.  Co. 
et.  al.  (C.  C.)  120  Fed.  389,  leaves  little  need  of  further  exposition. 

Since  the  publication  of  the  decision  in  the  Dixon  Case  the  practice 
of  attorneys  in  personal  injury  cases,  in  joining  a  local  resident  de- 
fendant, like  an  engineer,  brakeman,  or  other  employ^,  with  the  non- 
resident railroad  company,  to  prevent  the  removal  by  the  railroad  com- 
pany from  the  state  to  the  United  States  court,  is  becoming  so  uni- 
versal as  to  invite  the  courts  to  closest  scrutiny  to  see  whether,  in  fact 
and  law,  there  actually  exists  a  joint  cause  of  action,  or  merely  a  sim- 
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ulatcd  9ne.  While  the  policy  of  the  judiciary  act  of  1^7-88  (Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508])  was 
rather  to  restrict  than  enlarge  the  jurisdiction  of  United  States  courts 
it  is  just  as  applicable  to-day  as  it  ever  was  what  Judge  Lurton  ih 
Arrowsmith  v.  Nashville  &  D.  R.  Co.  (C.  C.)  57  Fed.  169,  quotes  from 
the  language  of  Mr.  Justice  Miller,  that: 

"It  would  be  a  very  dangeroas  doctrine— one  utterly  destructive  of  the. 
right  which  a  man  has  to  go  Into  the  federal  courts  on  account  of  his  citizen- 
ship—If  the  plaintiff  In  the  case,  In  instituting  his  suit,  can,  without  any 
right  or  reason  or  just  cause,  join  persons  who  have  not  the  requisite  dtlzen- 
Bhlp,  and  thereby  destroy  the  rights  of  parties  In  federal  courts.  We  must 
therefore  be  astute  not  to  permit  devices  to  become  successful  which  are 
used  for  the  very  purpose  of  destroying  that  right" 

If  this  growing  practice  be  further  extended,  under  a  latitudinarian 
construction,  beyond  what  was  really  decided  in  the  Dixon  Case,  and 
those  in  consonance  therewith,  the  practical  result  is  to  be  a  denial  to 
nonresident  corporations  of  the  right  of  removal  from  the  local  to 
the  federal  courts.  The  persistent  insistence  of  attorneys  for  such 
plaintiffs  is  that  just  in  so  much  as,  by  mere  allegation  in  the  petition, 
a  joint  cause  of  acticMi  can  be  apparently  stated,  regardless  of  the 
motive  of  the  pleadpr  and  the  underlying  facts,  they  may  effectually 
cut  off  even  a  technical  analysis  of  the  petition,  to  see  whether  in  point 
of  law  a  joint  cause  of  action  is  stated,  and  any  resort  to  evidence  in 
pais  on  the  issue  of  removal  and  remand.  But  the  right  and  the  duty 
of  the  court  are  well  recognized  to  examine  the  petition  by  its  "four 
comers,"  to  see  if  a  joint  cause  of  action  is  stated;  for,  no  matter 
how  designedly  and  repetitiously  the  pleader  may  assert  that  "the  de- 
fendants" did  so  and  so,  such  asservations  will  be  treated  as  a  mere 
brutum  fulmen,  if,  taking  the  facts  as  a  whole  stated  in  the  petition, 
they  disclose,  in  contemplation  of  law,  a  separable  cause  of  action 
against  the  defendants.  As  held  by  the  Supreme  Court  of  this  state, 
the  allegation  of  negligence  on  the  part  of  the  defendants  in  general 
terms  is  treated  as  mere  surplusage — ^words  without  meaning — ^when 
preceded  or  followed  by  specific  allegations  of  specific  acts  of  negli- 
gence. Fuchs  V.  City  of  St.  Louis,  167  Mo.  620,  640,  67  S.  W.  610, 
57  L.  R.  A.  136;  Chitty  v.  Railway,  148  Mo.  64-75,  49  S.  W.  868; 
McCarty  v.  Hotel  Co.,  144  Mo.  397,  402,  46  S.  W.  172. 

And  as  already  stated,  even  where  the  petition  on  its  face  alleges  a 
joint  cause  of  action,  or  some  joint  acts  of  the  defendants,  the  non- 
resident defendant  may  challenge  the  truth  of  it  in  his  petition  for  re- 
moval by  alleging  that  it  was  inserted  for  the  purpose  of  preventing 
the  exercise  of  the  right  of  removal  by  the  nonresident  defendant,  and 
this  issue  of  fact  is  to  be  determined  by  the  United  States  court. 
And  if  any  material  fact  alleged  in  the  petition,  for  the  purpose  of 
showing  a  joint  cause  of  action,  be  found  to  be  untrue  in  fact,  and 
such  fact  was  known  to  the  pleader,  or  could  have  been  known  to  him 
by  the  exercise  of  that  inquiry  which  the  law  exacts,  the  court  is  war- 
ranted in  drawing  the  conclusion,  as  matter  of  law,  that  the  purpose 
was  to  prevent  the  right  of  removal  by  the  nonresident  defendant. 
Union  Terminal  Railway  Co,  v.  Chicago,  B.  &  Q.  R,  R,  Co.  (C.  C.)  119 
Fed.,  loc  cit  213, 
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An  analysis  of  the  plaintiff's  petition  presents  a  strange  medley  of 
facts  self-contradictory  and  pregnant  with  legal  impossibilities.  It 
discloses  in  the  first  paragraph  the  fact  that  the  defendant  railway  com- 
pany, under  agreement,  was  running  its  engine  and  train  of  cars  over 
the  railroad  of  the  Hannibal  &  St.  Joseph  Railroad  Company  be- 
tween Cameron  Junction,  in  Clinton  county.  Mo.,  by  way  of  Harlem 
station,  to  Kansas  City,  Mo.;  that  at  said  Harlem  there  are  railroad 
switch  yards,  consisting  of  a  large  number  of  side  tracks  parallel  with 
the  main  line  track,  used  for  switching  cars  and  making  up  trains, 
where  a  large  volume  of  business  is  done  upon  said  side  tracks,  and 
that  frequently  the  main  track  is  used  and  occupied  by  switching 
crews;  that  at  the  time  of  the  plaintiff's  injury  he  was  a  locomotive 
engineer,  in  the  employ  of  said  Hannibal  &  St.  Joseph  Railroad 
Company,  managing  a  switch  en^ne,  with  a  switching  crew  in  the 
yard;  that  he  had  his  engine,  with  a  large  number  of  freight  cars 
attached,  on  the  nfiain  track  of  said  railway;  and  while  so  engaged 
"the  defendants,  carelessly,  negligently,  and  recklessly,  and  with  great 
force  and  violence,  ran  a  passenger  train  into,  upon,  and  against  his 
said  switch  engine,  thereby  greatly  wounding,  bruising,  and  injuring 
plaintiff,  and  rendering  him  a  cripple  for  life."  Then,  to  show  the 
culpability  of  the  defendant  railway  company,  it  alleges  that  one  of 
its  trains  on  which  the  defendant  Hanna  was  the  engineer  at  the  time 
of  the  alleged  injury  was  not  running  on  schedule  time,  but,  through 
the  carelessness  and  negligence  of  the  defendant  company,  was  allowed 
to  become  more  than  an  hour  late ;  that  the  defendant  railway  company, 
its  officers,  agents,  and  servants,  had  carelessly,  recklessly,  and  negli- 
gently failed  to  establish  proper  and  suitable  station  boundaries  and 
yard  limits  af  said  Harlem  station,  and  to  set  up  any  sig^s,  posts,  or  oth- 
er suitable  and  visible  objects  to  indicate  where  the  yard  limits  of  such 
station  were,  to  advise  its  servants  operating  its  engines  and  trains 
when  entering  and  coming  within  the  said  yards  and  station  limits; 
that  the  defendant  company  had  carelessly,  recklessly,  and  negligently 
failed  to  issue  and  promulgate,  for  the  guidance  .of  its  servants  operat- 
ing its  engines  and  trains,  rules  and  regulations  regarding  the  speed  of 
trains,  and  having  the  same  fully  under  control  at  all  times,  while  run- 
ning within  the  limits  of  the  station ;  that  said  defendant,  its  officers, 
agents,  and  servants,  knew  the  custom  of  switching  crews  to  occupy 
and  use  at  times  the  main-line  track  with  engines,  etc.,  in  doing  said 
yard  work,  and  that  such  switch  engines  and  cars  might  reasonably  be 
expected  to  be  occupying  said  main-line  track  at  any  time;  that  the 
defendant  railway  company  carelessly,  negligently,  and  recklessly 
caused,  ordered,  directed,  and  permitted  its  agents  and  servants,  then 
and  there  running  said  passenger  train,  to  run  the  same  at  a  dangerous 
rate  of  speed,  to  wit,  at  50  miles  an  hour,  to  make  up  lost  time. 

It  is  to  be  observed,  in  the  first  place,  that  if  it  be  conceded  that  it 
was  the  duty  of  the  defendant  railway  company  to  establish  a  schedule 
time  table  for  the  running  of  trains  over  the  road  at  the  point  in  ques- 
tion, to  establish  proper  station  boundaries  at  the  yard  limits  at 
Harlem,  and  to  set  up  signs,  posts,  and  visible  objects  to  indicate  the 
yard  limits  of  said  station,  and  that  it  failed  of  its  duty  in  this  respect, 
what  possible  connection  had  the  defendant  Hanita,  an  engineer,  with 
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such  matters?  These  duties  and  obligations  devolved  upon  the  master 
alone.  So  that  if  these  acts  of  negligence  contributed  to  the  injury  in 
question,  as  it  must  be  assumed  the  pleader  intends  by  inserting  them 
in  the  petition,  there  was  no  co-operation  therein  by  the  defendant 
Hanna,  and  consequently  no  joint  cause  of  action  for  these  derelictions 
of  duty  is  stated.  And  it  would  entitle  the  defendant  railway  com- 
pany, who  alone  is  responsible  for  such  dereliction,  to  remove  the  whole 
controversy  into  this  jurisdiction.  Fergason  v.  C,  M.  &  S.  P.  Ry. 
Co.  (C.  C.)'63  Fed.  177,  179. 

Likewise  of  the  allegation  made  in  the  petition  that  the  said  "cor- 
porate defendant  carelessly,  negligently,  and  recklessly  caused,  ordered, 
directed,  and  permitted  its  agents  and  servants,  then  and  there  running 
and  operating  said  engine  and  passenger  train,  to  run  the  same  at  a 
very  high  and  dangerous  rate  of  speed,  to  wit,  at  50  miles  per  hour, 
in  order  to  make  up  the  time  they  had  so  carelessly  and  negligently 
lost."  If  the  defendant  Hanna,  the  servant,  in  obedience  to  such  com- 
mand of  the  master,  ran  the  train  coming  from  Cameron  Junction  at  a 
speed  of  50  miles  an  hour,  upon  what  principle  of  law  can  it  be  said 
that  the  servant  could  be  held  jointly  with  the  master  for  merely  ex- 
ecuting the  positive  cwnmand  of  the  master?  In  this  day  of  "rapid 
transit"  the  law  recognizes  the  right  of  railroad  companies  to  run  at 
a  high  rate  of  speed,  and  no  negligence  is  imputable,  even  as  against 
the  company,  per  se,  for  running  at  such  rate  of  speed,  in  the  absence 
of  some  averment  that  the  condition  of  the  track  and  the  situation  was 
such  as  to  render  fast  running  imminently  dangerous,  and  that  this 
fact  was  known  to  the  company.  Without  more,  "the  primary  duty 
of  the  servant  is  obedience,  and  it  is  not  to  be  expected  that  he  will, 
upon  mere  imaginary  danger,  of  .which  he  may  be  conscious,  assert  his 
right  to  relinquish  his  employment."  The  law  does  not  exact,  under 
such  crcumstances,  the  duty  of  the  servant  to  disregard  directions  of 
the  master,  thereby  running  the  risk  of  the  loss  of  his  position.  See 
Flynn  v.  Kansas  City,  etc.,  Railroad  Company,  78  Mo.  195,  204,  205, 
47  Am.  Rep.  99.  And,  if  he  executed  such  command  without  any 
carelessness  or  negligence  on  his  part,  he  would  not  be  answerable  to 
third  parties,  unless  it  were  shown  that  the  engineer  knew,  or  had  rea- 
son to  believe,  that  such  rate  of  speed  was  hazardous  and  likely  to 
occasion  injury  to  some  third  party.  All  the  law  would  exact  of  him 
would  be  to  quicken  his  apprehension  and  increase  his  vigilance  in 
proportion  to  the  obvious  risk  in  so  running  his  train.  Nothing  of 
the  kind  is  alleged  in  this  petition,  and  therefore  no  joint  cause  of  ac- 
tion is  thereby  shown  by  the  naked  averment  that  the  master  ordered 
and  directed  the  given  rate  of  speed. 

Superadded  to  this,  the  allegation  of  the  petition  itself,  showing  that 
the  defendant  company  was  running  its  cars  over  the  railroad  tracks 
owned  by  the  Hannibal  &  St.  Joseph  Railroad  Company,  by  agreement 
with  the  owner  of  the  road,  coupled  with  the  evidence  on  the  hearing 
of  the  issues  joined  on  the  motion  to  remand,  clearly  enough  show 
that  the  defendant  company  had  nothing  to  do  with  the  making  of  time 
schedules  or  directing  the  running  of  its  cars  between  Cameron  Junc- 
tion and  Kansas  City,  and  that  it  had  nothing  to  do  with  the  making  of 
regulations  establishing  signals  or  governing  in  any  way  the  entry  of 
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cars  to  and  through  the  switch  yards  at  Harlem;  that  these  matters 
were  under  the  exclusive  control  and  nfianagement  of  the  Hannibal 
&  St  Joseph  Railroad  Company.  The  court  finds  from  the  evidence 
on  the  hearing  of  said  motion  and  issues  that  plaintiffs  attorney  who 
drew  the  petition  in  this  case  had  notice  of  these  facts,  or  was  in  pos- 
session of  facts  sufficient  to  put  him  on  inquiry  the  proper  pursuit  of 
which  would  have  disclosed  to  him  such  facts,  at  the  time  he  drewi  the 
petition.  He  had  for  many  years  not  long  prior  to  this  accident  been 
the  trial  attorney  of  the  said  Hannibal  &  St  Joseph  Railroad  Company, 
which  owned  the  track  and  switch  yards  in  question.  When  pressed 
on  the  witness  stand  for  a  direct  answer  to  the  question  whether  he  did 
not  know  that  the  defendant  railway  company  was  running  it^  trains 
over  a  part  of  the  road  in  question  when  he  brought  the  suit,  he  be- 
came tactical,  and  objected  to  the  questions  put  to  him  for  irrelevancy 
and  incompetency.  His  answers  were  qualified  with  the  statement: 
"I  do  not  know  that  I  ever  saw  the  contract  or  knew  what  their  rights 
were.  Not  having  seen  the  contract,  I  have  no  information."  But 
finally  he  admitted  that,  from  his  experience  as  a  lawyer  of  the  road, 
"I  knew  they  were  under  a  common  head ;  I  supposed  they  were  under 
a  common  management." 

In  law  notice  is  actual  when  the  party  sought  to  be  affected  by  it 
knows  the  particular  fact  in  question,  "or  is  conscious  of  having  the 
means  of  knowing  it,  although  he  may  not  employ  the  means  in  his 
possession  for  the  purpose  of  gaining  further  information,  and  it  em- 
braces all  degrees,  direct  and  indirect,  of  evidence."  Rhodes  et  aL  v. 
Outcalt  et  al.,  48  Mo.  370.  Judge  Sanborn,  in  Percy  v.  Cockrill,  53 
Fed.  875,  ^  C.  C.  A.  73,  10  U.  S.  App.  574,  expressed  the  rule  as  fol- 
lows: 

**Notice  of  facts  and  circumstances  which  would  put  a  man  of  ordinary 
intelligence  and  prudence  on  inquiry  is,  in  the  eye  of  the  law,  equivalent  to 
knowledge  of  all  the  facts  a  reasonably  diligent  inquiry  would  disclose. 
'Whatever  is  notice  enough  to  excite  attention,  and  put  the  party  on  his 
guard,  and  call  for  inquiry,  is  notice  of  everything  to  which  such  inquiry 
might  have  led.  Where  a  person  has  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  conversant  with  it' " 

When  the  plaintiff's  attorney  alleged  in  his  petition  that  the  defend- 
ant company  was  running  its  cars  over  the  track  of  the  Hannibal  & 
St.  Joseph  Railroad  Company  under  an  agreement  with  it,  taken  in 
connection  with  the  testimony  on  the  hearing,  he  was  in  possession  of 
a  most  essential  fact,  and  the  least  inquiry  on  his  part  of  the  officers 
of  the  Hannibal  &  St.  Joseph  Railroad  Company,  his  old  client,  would 
have  enabled  him  to  see  the  agreement  itself  or  learned  its  purport. 

Besides,  there  are  some  things  so  obvious  to  the  common  experience 
and  observation  of  rrt^n  in  certain  relations  that  the  law  will  not  per- 
mit them  to  shut  their  eyes  and  say,  "I  do  not  know  because  I  do  not 
choose  to  look;"  or,  as  Judge  Story  expressed  it,  "One  cannot  wink 
so  hard  as  not  to  see."  Every  sensible  man,  and  especially  an  attorney 
of  long  standing,  of  superior  intelligence,  like  the  plaintiff's  principal 
attorney,  for  many  years  connected  with  the  legal  department  of  a  rail- 
road, must  be  presumed  to  know  the  physical  fact  that  two  separate 
railroad  companies,  operating  their  trains  over  the  same  line,  must  be 
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subjected  to  the  control,  management,  and  direction  of  one  mind, 
prescribing  the  signals,  regulating  and  directing  the  manner  of  running 
of  trains  over  such  line;  that,  in  the  very  nature  of  the  case,  the  in- 
dependent operation  by  each  company  of  its  trains  over  the  same  track 
would  be  attended  with  such  hazards,  destruction  to  life  and  property, 
as  to  compel  the  subjection  of  such  operations  to  the  exclusive  manage- 
ment of  one  mind  and  one  authority.  Neither  is  it  too  much  for  the 
court  to  assume  that  it  comes  within  the  knowledge  and  observation 
of  all  persons  conversant  with  such  a  situation  that  when  the  cars  of 
another  railroad  company  are  permitted  by  the  owner  of  the  road,  who 
is  operating  its  own  trains  cotemporaneously,  to  run  over  its  tracks, 
it  must  be  in  subordination  to  the  control  and  direction  of  the  owner 
company.  It  would  be  such  an  extraordinary,  unusual,  and  unnatural 
condition  that  the  owner  of  a  railroad,  daily  and  hourly  operating  its 
own  trains  thereon,  licensing  another  road  to  run  its  cars  over  a  part 
of  such  line,  would  surrender  its  supremacy  and  right  to  prescribe 
rules  and  regulations  for  this  joint  operation,  and  the  control  of  its  own 
switch  yards,  to  such  licensee,  as  to  devolve  upon  the  party  who  as- 
serts that  such  licensee  had  such  control  to  specially  aver  and  prove 
the  existence  of  such  exceptional  condition. 

The  knowledge  of  the  attorney  at  the  time  he  drew  the  petition  is 
imputable  to  the  client.  The  Distilled  Spirits,  ii  Wall.  356,  367,  20 
L.  Ed.  167;  Hart  v.  F.  &  M.  Bank,  33  Vt  252;  Law  Register,  May, 
1872,  p.  144. 

When,  therefore,  the  plaintiff  predicated  an  action  of  negligence  of 
the  defendant  company  on  the  failure  to  prescribe  proper  rules  and 
regulations  for  its  trains  over  the  track  in  question  to  mal^  a  regular 
schedule  time,  and  for  failure  to  maintain  proper  safeguards  and  sig- 
nals in  and  about  the  switch  yards  at  Harlem,  he  knew  these  were  du- 
ties not  devolving  on  the  defendant  railway  company,  as  these  were 
matters  over  >yhich  it  had  no  control,  and  their  insertion  in  the  petition 
warranted  the  allegation  in  the  petition  for  removal  that  it  was  done 
for  the  purpose  of  showing  a  joint  cause  of  action,  when  coupled  with 
the  averments  in  the  petition  that  the  defendants  carelessly,  negligent- 
ly, and  recklessly  did  these  things,  in  order  to  prevent  the  removal  of 
the  case  by  the  nonresident  defendant.  It  should  logically  follow  that 
as  the  engineer,  Hanna,  was  running  his  train  between  Cameron  Junc- 
tion and  Kansas  City  under  the  regulations  and  directions  of  the  Han- 
nibal &  St.  Joseph  Railroad  Company  as  to  when  he  should  start  and 
how  he  should  run  and  where  he  should  stop  on  the  main  track  and 
into  the  switch  yard  at  Harlem,  the  Rock  Island  Company  could  not  be 
held  for  the  manner  of  running  its  cars  by  the  engineer  at  the  time 
and  place.  As  said  by  the  Supreme  Court  of  Iowa  in  Miller  v.  Rail- 
road Company,  76  Iowa,  655,  39  N.  W.  188,  14  Am.  St.  Rep.  258; 

"It  [the  train]  was  not  running  under  any  time  card  or  by  the  direction 
of  any  train  dispatcher  of  the  defendant.  The  fact  that  the  engineer,  fire- 
man, brakeman,  and  conductor,  who  composed  the  train  crew,  were  retained 
upon  defendant's  pay  rolls,  and  received  their  wages  from  the  defendant,  does 
iiot  tend  to  show  that  the  defendant  retained  any  control  of  the  movements 
of  the  train." 

So,  in  Smith  v.  R.  R.  Co.,  85  Mo.  418,  55  Am.  Rep.  380,  it  was  held 
that  inasmuch  as  tlie  defendant  railroad  company,  over  the  line  where 
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the  accident  occurred,  was  running  under  the  schedules,  direction,  and 
management  of  another  railroad  company^  it  could  not  be  held  re- 
sponsible therefor.    The  court  said : 

"The  trainmen,  though  In  the  permanent  employment  of  the  defendant, 
were,  while  moving  the  train  from  St  Louis  to  PacUQc,  under  the  exclusive 
control  and  management  of  the  Missouri  Pacific,  and  the  engineer  and  fire- 
man were  in  the  employment  of  the  latter  company ;  yet  not  an  order  could 
the  defendant  company  have  given  as  to  the  running  of  that  train  between 
St  Louis  and  Pacific.  *  *  *  It  certainly  would  be  an  anomaly  to  hold 
one  responsible  for  the  acts  of  another,  over  whom  he  had  no  control  Such 
a  principle  obtains  in  no  civil  action  between  individuals,  and  no  reason  can 
be  assigned  why  It  should  apply  in  suits  against  corporations.** 

In  Brady  v.  R.  R.  Co.,  114  Fed.  107,  52  C.  C.  A.  48,  57  L.  R-  A.  712, 
Judge  Sanborn  said : 

"In  an  action  against  an  alleged  master  or  principal  for  the  act  of  his  al- 
leged servant  or  agent,  under  the  maxim  respondeat  superior,  there  can  be 
no  recovery  in  the  absence  of  the  right  and  power  in  the  former  to  com- 
mand or  direct  the  latter  in  the  performance  of  the  act  charged,  because  in 
such  a  case  there  is  no  superior  to  answer." 

The  defendant  company  was  without  the  power  to  prescribe  any 
schedule  time  for  running  its  trains  when  and  wh^re  the  accident  oc- 
curred. It  was  without  the  power  to  direct  the  engineer  when  to 
start  and  where  to  stop,  how  fast  or  how  slow  he  should  run,  how  or 
where  he  should  enter  the  switch  yards,  or  to  make  any  regulations 
respecting  safeguards  or  signals  in  and  about  the  switch  yards.  There 
certainly  can  be  no  responsibility  on  its  part  for  any  act  of  the  engineer 
which  it  was  without  the  power  to  direct  or  control.  And  if  it  should 
be  said  that  the  act  of  the  engineer  in  disregarding  the  signal  given 
him  by  the  Hannibal  &  St.  Joseph  Railroad  Company,  and  recklessly 
running  onto  the  plaintiff,  was  so  outside  of  the  directions  given  him 
by  the  Hannibal  &  St.  Joseph  management  as  to  absolve  it  from  li- 
ability for  the  injury  inflicted,  and  therefore  the  responsibility  ought 
to  be  cast  upon  the  owner  of  the  train,  which  it  had  placed  the  engi- 
neer in  charge  of,  this  accountability  must  rest  entirely  upon  the  rule 
of  respondeat  superior,  and  not  upon  the  ground  that  the  owner  is  a 
joint  tort  feasor. 

If  we  proceed  to  the  further  fact,  alleged  in  the  petition,  that  the  de- 
fendant Hanna  "carelessly,  recklessly,  and  negligently  disregarded  and 
ran  by  signals  given  to  warn  and  advise  him  of  the  presence  of  the 
switch  engine  and  of  the  plaintiff  upon  said  main  track ;  that  the  de- 
fendant Hanna  knew  of  the  presence  of  the  plaintiff  and  his  switch 
engine  upon  said  main  track,  or  by  the  exercise  of  the  ordinary  care 
in  running  his  engine  and  train  could  and  would  have  known  thereof  ; 
and  knowing  that  switch  engines  and  cars  were  accustomed  to  use  the 
main  line  track  in  doing  the  switch  work  at  said  yards,  etc.,  carelessly, 
recklessly,  and  negligently  ran  said  engine  past  and  by  said  signals 
at  said  high  and  dangerous  rate  of  speed,  and  upon,  into,  and  against 
said  switch  engine  and  this  plaintiff" — it  results  that  this  was  the- 
ultimate  act  and  proximate  cause  of  the  injury,  for  which  he  would 
be  answerable  to  the  plaintiff  in  an  action  of  trespass  vi  et  armis.  And 
while  the  defendant  company  would  be  liable  to  the  party  injured  in 
an  action  on  the  case,  it  would  be  predicable  alone  upon  the  doctrine  of 
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respondeat  superior,  founded  on  principles  of  public  policy.  There 
would  be  no  cause  of  action  against  them  as  joint  tort  feasors,  for  the 
reason  that  the  defendant  company  not  only  did  not  actively  participate 
in  this  willful  and  wanton  act  of  the  engineer,  but  the  engineer  was 
acting  outside  of  his  duty  in  performing  his  obligations  toward  the 
master. 
Judge  Bliss,  in  his  work  on  Code  Pleading,  §  83,  says : 

"Persons  are  not  jointly  liable  for  a  tort  merely  because  they  may  have 
some  connection  with  it,  even  if  it  may  give  a  several  cause  of  action  against 
them.  There  must  be  a  co-operation  in  fact ;  'there  must  be  some  community 
in  the  wrongdoing  among  the  parties  who  are  to  be  united  as  codefendants ; 
the  injury  must  be  in  some  sense  their  joint  work.* " 

And  Pomeroy,  in  his  work  on  Code  Remedies,  at  section  307,  speak- 
ing of  the  right  of  the  actor  to  proceed  against  the  defendants  jointly 
for  an  injury  resulting  frcMn  negligence,  want  of  skill,  fraud,  and  the 
like,  says : 

"In  order,  however,  that  the  general  rule  thus  stated  should  apply,  and  a 
union  of  wrongdoers  in  one  action  should  be  possible,  there  must  be  some 
community  in  the  wrongdoing  among  the  parties  who  are  to  be  united  as 
codefendants;  the  injury  must  in  some  sense  be  their  joint  work.  It  is 
not  enough  that  the  injured  party  has  on  certain  grounds  a  cause  of  action 
against  one  for  the  physical  tort  done  to  himself  or  his  property,  and  has, 
on  entirely  different  grounds,  a  cause  of  action  against  another  for  the  same 
physical  tort  There  must  be  something  more  than  the  existence  of  two  sep- 
arate causes  of  action  for  the  same  act  or  default  to  enable  him  to  join  the 
two  parties  liable  in  the  single  action.  This  principle  is  of  universal  ap- 
plication." 

The  cases  holding  that  the  injured  party  may  sue  jointly  the  master 
and  the  servant  limit  this  right  to  the  instance  where  the  injury  results 
merely  from  the  negligence  of  the  servant;  that  is,  the  failure  to  do 
something  which  the  servant  ought  to  have  done,  but  negligently 
failed  to  do.  Even  they  hold  that  such  action  does  not  lie  against 
the  master  and  servant  jointly  for  a  willful  injury  done  by  the  servant 
while  engaged  about  the  master's  business.  This  is  so  held  in  the 
leading  case  of  Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  507, 
so  frecjuently  cited  by  the  advocates  of  the  right  of  joint  action  against 
the  master  and  the  servant.  I  undertake  to  say  that  no  well-considered 
case  in  modern  jurisprudence  can  be  found  where  it  is  held  that  where 
the  servant  is  not  only  guilty  of  an  act  of  negligence,  but  of  an  act 
of  positive  misfeasance,  outside  of  any  imposed  duty  of  the  master 
which  directly  occasions  the  injury,  he  is  suable  jointly  with  the  mas- 
ter, when  the  master's  liability  springs  alone  from  the  doctrine  of  re- 
spondeat superior,  and  not  as  an  active  participant  in  the  trespass. 

This,  it  seems  to  me,  must  be  the  law  of  this  case,  for  the  reason 
that  the  rule  contended  for  would  disregard  and  overturn  a  well-set- 
tled rule  of  the  common  law  that  there  can  be  no  apportionment  of 
contribution  among  tort  feasors.  If  a  recovery  can  be  had  in  an 
action  against  a  railroad  company  and  its  engineer  jointly  for  the  will- 
ful and  reckless  trespass  of  the  engineer  in  running  his  train  by  in 
spite  of  a  known  signal  given  to  him,  and  recklessly  dashing  into  an- 
other train  on  the  track,  injuring  its  occupants,  a  judgment  therein 
would  conclude  both  defendants  ttiat  it  was  a  joint  act  of  misfeasance 
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on  their  part.  Both  defendants  being  parties  to  the  judgment,  a  gen- 
eral verdict  on  such  a  petition  would  conclude  both  defendants  as  to 
every  fact  included  within  the  allegations  of  the  petition.  Cromwell  v. 
County  of  Sac,  94  U.  S.  352,  24  L.  Ed.  195.  This  being  so,  what  be- 
ccxnes  of  the  doctrine  that  where  the  master  is  held  to  respond  for 
the  wrongful  act  of  the  servant,  done  without  the  master's  participation 
or  direction,  the  master  may  have  recourse  against  the  servant  for  full 
restitution?  Judge  Story,  in  his  work  on  Agency  (9th  Ed.)  pars. 
308,  309,  discussing  the  liability  of  the  master,  says : 

'*The  master  is  always  liable  to  third  persons  for  the  misfeasances  and 
negligences  and  omissions  of  duty  of  his  servant  in  all  cases  within  the  scope 
of  his  employment  So  the  principal,  in  like  manner,  is  liable  to  third  per- 
sons for  the  like  misfeasances,  negligences,  and  omissions  of  duty  of  his 
agent,  leaving  him  to  his  remedy  over  against  the  agent  in  all  cases  when 
the  tort  is  of  sach  a  nature  as  that  he  is  entitled  to  compensation." 

It  is  upon  this  ground  that  the  Supreme  Court  of  Maine,  in  Camp- 
bell V.  Sugar  Company,  62  Me.  553,  16  Am.  Rep.  503,  said: 

"The  proper  adjustment  and  the  final  responsibility  between  them  cannot 
well  be  effected  if  one  has  distinct  grounds  of  action  against  them — against 
the  agents  for  their  own  negligence,  against  the  principals  because  the  law 
makes  them  responsible  for  the  negligence  of  their  agents — is  permitted  to 
recover  against  both  in  one  suit" 

The  only  innovation  made  upon  this  rule  in  this  state  is  found  in 
section  2870,  Rev.  St.  Mo.  1899,  c.  17,  entitled  "Damages  and  Con- 
tributions in  Actions  of  Tort,"  which  provides  that : 

"Defendants  in  a  judgment  foimded  on  an  action  for  the  redress  of  a 
private  vrrong  shall  be  subject  to  contribution,  and  all  other  consequences 
of  such  judgment,  in  the  same  manner  and  to  the  same  extent  as  defendants 
in  a  judgment  in  an  action  founded  on  contract." 

The  effect  of  this  statute  is  to  give  to  the  defendants  who  are  sued 
jointly  "in  an  action  for  the  redress  of  a  private  wrong,"  where  one 
of  them  satisfies  the  judgment,  the  right  to  go  upon  the  codefendant 
merely  for  contribution;  that  is,  to  compel  his  codefendant  to  con- 
tribute his  proper  proportion  of  the  sum  paid  by  him.  Even  this  stat- 
'  ute  assumes  that  there  is  a  joint  liability  among  the  several  defend- 
ants ;  but  it  does  not  touch  the  common-law  rule  that  where  the  master 
has  been  held  to  respond  in  damages  for  the  negligence  of  the  servant, 
upon  grounds  of  public  policy,  without  any  active  participation  on  the 
master's  part  in  the  wrongful  act  of  the  servant,  the  master  is  entitled 
to  full  restitution  for  the  whole  amount  he  has  been  compelled  to  pay 
out.  This  criticism  does  not  conflict  with  the  ruling  in  the  Dixon 
Case,  for  the  reason  that  there  the  ground  of  joint  recovery  was  for  a 
mere  negligent  act  of  the  servant.  In  such  suit  the  action  is  one  on 
the  case,  the  petition  on  its  face  disclosing  the  fact  that  the  sole  ground 
of  recovery  against  the  master  is  because  of  the  doctrine  of  respondeat 
superior.  A  joint  judgment,  therefore,  might  not  preclude  the  mas- 
ter's right  of  action  against  the  servant  for  full  restitution,  as  the  record 
probably  would  not  show  that  the  master  was  an  active  joints  tort- 
feasor, as  it  would  be  in  the  case  at  bar. 

There  is  still  another  view,  arising  on  one  of  the  allegations  of  this 
petition^  which  sliows  that  the  cause  of  acticHi  against  the  defendants 
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is  not  joint.  As  already  quoted  from  the  petition,  it  charges  that  when 
the  defendant  engineer  approached  the  switch  yards  at  Harlem,  Mo., 
he  carelessly,  negligently,  and  recklessly  disregarded  and  ran  by  sig- 
nals given  to  warn  and  advise  him  of  the  presence  of  the  switch  en- 
gine and  of  the  plaintiff  upon  said  main  track.  If  this  be  so,  that  was 
the  causa  causans  of  the  injury,  and  was  wantonly  committed  by  the 
engineer  despite  the  signal  warnings  given  him  to  prevent  the  collision. 
It  was  a  physical  impossibility  for  the  defendant  company  to  have 
been  present  at  that  instant,  directing  or  participating  in  this  reckless 
act  of  the  engineer.  By  the  use  of  the  accumulated  epithets  that 
this  was  done  "carelessly,  negligently,  and  recklessly,"  the  term  "reck- 
lessly" thus  employed  is  tantamount  to  the  allegation  that  it  was  "a 
wanton  disregard  of  all  consequences,"  and  would  warrant  the  jury  in 
awarding  punitive  damages  against  the  defendant  Hanna.  Times 
Publishing  Company  v.  Carlisle,  94  Fed.  773,  36  C.  C  A.  475.  Such 
an  allegation  in  the  petition,  without  more,  would  warrant  tiie  court 
in  instructing  the  jury  that  the  plaintiff,  if  the  allegation  be  sustained 
by  the  evidence,  would  be  entitled  to  exemplary  damages  as  against 
the  defendant  Hanna ;  and  this  fact,  manifest  on  the  face  of  the  pe- 
tition, presents  a  separable  controversy  as  to  the  defendant  company 
under  the  removal  act.  Davenport  v.  Southern  Ry.  Co.  (C  C.)  124 
Fed.  983. 

It  is  expressly  held  in  Lake  Shore,  etc.,  Ry.  Co.  v.  Prentice,  147  U. 
S.  loi,  13  Sup.  Ct.  261,  37  L.  Ed.  97,  that: 

"In  actions  of  tort  the  Jury,  In  addition  to  the  sum  awarded  by  way  of 
compensation  for  the  plaintiff's  injury,  may  award  exemplary,  ptmltiTe,  or 
vindictive  damages,  sometimes  called  'smart  money,'  if  the  defendant  has 
acted  wantonly  or  oppressively,  or  with  such  malice  as  implies  a  spirit  of 
mischief,  or  criminal  indifference  to  civil  obUgations." 

— But  that  such  punitive  damages  cannot  be  awarded  against  the  rail- 
road company  which  did  not  participate  in  the  offense.  The  court 
said: 

"A  principal,  therefore,  though  of  course  llaVle  to  make  compensation  for 
injuries  done  by  his  agent  within  the  scope  of  his  employment,  cannot  be 
held  liable  for  exemplary  or  punitive  damages  merely  by  reason  of  wanton,  • 
oppressive,  or  malicious  intent  on  the  part  of  the  agent" 

This  for  the  reason  that  the  accountability  of  the  master  in  such  case 
arises  by  reason  of  the  doctrine  of  respondeat  superior. 

The  provisions  of  the  Missouri  statute  in  such  action  to  entitle  the 
plaintiff  to  punitive  or  exemplary  damages,  requiring  that  he  must 
make  separate  prayers,  stating  the  amount  of  compensatory  damages 
and  the  amount  of  punitive  damages  claimed,  has  no  application  to  the 
practice  in  the  federal  court.  Times  PubKshing  Co.  v.  Carlisle,  supra. 
The  plaintiff  is  entitled  to  such  relief  as  the  facts  stated  entitle  him, 
re^rdless  of  the  prayer  of  the  petition. 

This  court  is  unwilling,  in  order  to  make  contribution  to  these  latter- 
day  efforts,  in  cases  like  this,  to  avoid  the  removal  of  causes  from  the 
state  to  the  United  States  Circuit  Courts,  to  efface  the  many  ancient 
landmarks  of  the  common  law  involved  herein,  founded,  as  they  are,  in 
wisdom. 

The  application  to  have  this  case  remanded  is  denied. 
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SHAFFER  V.  UNION  BRICK  CO.  et  al. 

(Circuit  Courl;  D.  Kansas,  Third  DiTision.    March  12,  1904.) 

No.  326. 

1.  NEQUGBNCB  of  SEBVA.NT-'LlABn.ITT  OF  MASTEB. 

To  constitute  a  joint  liability  of  master  and  servant  for  the  negligence 
of  the  serrant,  there  must  be  actual  negligence,  as  contradistinguished 
from  imputed  negligence,  of  the  master  concurring  with  an  act  negli- 
gently committed  by  the  servant 
(Syllabus  by  the  Court) 

At  Law. 

This  is  a  motion  by  plaintiff  to  remand  the  case  to  the  state  court,  firom 
whence  it  came  for  want  of  Jurisdiction  in  this  court 

The  action  was  brought  in  the  district  court  of  Allen  county  by  plaintiff  to 
recover  damages  Jointly  from  defendants  for  negligently  causing  the  death 
of  her  husband,  David  C.  Shaffer,  while  in  the  employ  of  the  defendant  bricii 
company.  The  petition  alleges  deceased,  when  injured,  was  operating  what  is 
known  as  a  "diy  pan";  that  it  was  his  duty  to  oil  the  machinery  operating 
such  pan  immediately  before  commencing  work;  while  doing  so,  under  the 
direction  of  defendant  Ratliff,  an  employ^  of  the  defendant  brick  company, 
the  machinery  was  suddenly  started  by  Ratliff  removing  a  clutch;  that  de- 
ceased was  caught  in  the  machinery,  and  received  injuries  resulting  in  his 
death;  that  the  machinery  was  started  by  Ratliff,  who  at  the  time  knew,  or 
should  have  known,  the  deceased  was  in  a  dangerous  position,  and  Ukely  to 
receive  injuries  therefrom. 

The  specific  acts  of  negligence  alleged  against  defendant  the  Union  Brick 
Company  are: 

"(a)  In  failing  to  provide  the  best  and  latest  improved  machinery  of  the 
kind  necessary  for  the  purpose  for  which  the  machinery  hereinbefore  de- 
scribed was  used  by  it;  that  said  machinery  not  being  the  latest  improved 
and  standard  machinery  for  such  use,  and  not  having  the  latest  and  best 
methods  for  providing  safety  to  employes  in  operating  it 

**(b)  It  was  further  negligent  in  not  providing  a  system  of  gu&rd.  rails  or 
covering  over  and  around  said  cogwheels  for  the  pur];K>se  of  preventing  any 
one  in  oiling  said  machinery  or  in  operating  it  from  falling  upon  or  into  said 
cogwheels  while  in  motion. 

**(c)  It  was  further  negligent  in  starting  said  machinery,  or  causing  it  to  be 
started,  by  its  said  foreman  and  codefendant,  J.  T.  Ratliff,  acting  for  it  and 
in  its  behalf  and  by  its  direction,  while  said  deceased,  David  C.  Shaffer,  was 
close  to  or  upon  said  cogwheel,  in  the  act  of  oiling  it  as  hereinbefore  stated. 

"(d)  It  was  further  negligent  in  not  providing  a  gong  or  means  of  making 
a  loud  noise  for  the  purpose  of  warning  any  and  all  employes,  and  more  espe< 
dally  deceased,  of  the/ intention  of  any  one  to  start  said  machinery,  so  that 
such  employes,  and  more  especially  deceased,  might  have  been  warned,  avoid- 
ing death  or  injury  from  the  starting  of  said  machinery. 

**(e)  That  it  was  further  negligent  in  causing  said  machinery  to  be  started 
by  its  said  codefendant,  J.  T.  Katliff,  at  the  time  and  place  hereinbefore  men- 
tioned, without  giving  deceased  warning  of  such  intention,  said  defendant  J. 
T.  Ratliff  so  acting  for  and  in  behalf  of  his  codefendant,  the  Union  Brick 
Company,  being  at  the  time  he  started  said  machinery  in  a  position  to  have 
easily  seen  deceased  at  the  place  where  he  was,  and  to  have  easily  given  him 
warning  of  his  intention  to  start  such  machinery." 

The  act  of  negligence  alleged  against  defendant  J.  T.  Ratliff  is : 
**That  said  defendant  J.  T.  Ratliff  was  negligent  in  carelessly  and  negli- 
gently starting  said  machinery  in  operation  by  the  use  of  said  clutch  when 
he  knew,  or  by  the  exercise  of  reasonable  care  and  prudence  might  have 


\  1.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  $  1238. 
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known,  that  deceased  was  In  a  place  where  the  starting  of  said  machin«7 
would  cause  his  death  or  cause  him  great  bodily  injury,  and  in  so  starting  said 
machinery  without  giving  warning  to  deceased  of  bis  intention  to  so  start 
such  machinery,  as  hereinbefore  stated." 

It  is  further  alleged  in  the  petition  that  thQ  Union  Brick  Ck)mpany  is  a 
foreign  corporation,  organized  and  incorporated  under  the  laws  of  the  state 
of  Wyoming,  and  that  defendant  Ratliff.was,  at  the  date  of  the  Injury,  fore- 
man and  assistant  manager  of  the  business  of  the  brick  company. 

The  case  was  seasonably  removed  into  this  court  upon  petition  of  the  brick 
company.  The  petition  for  removal  alleges  the  facts  necessary  to  show  juris- 
diction in  this  court;  avers  the  existence  of  a  separable  controversy  between 
plaintiff  and  defendant  brick  company ;  also  alleges  Ratliff,  a  citizen  and  resi- 
dent of  this  state,  to  have  been  fraudulently  made  a  party  defendant  to  the 
action  for  the  sole  and  only  purpose  of  defeating  the  right  of  the  brick  com- 
pany to  remove  the  cause  into  this  court 

Ewing,  Gard  &  Gard,  for  plaintiff. 

Campbell  &  Goshom  and  Moore  &  Berger,  for  defendant  the  Union 
Brick  Company. 

POLLOCK,  District  Judge  (after  stating  the  facts  as  above).  The 
petition  is  framed  on  the  theory  that  defendants  are  joint  wrongdoers, 
and  jointly  liable  in  damages  for  the  death  of  David  C.  Shaffer.  If  so, 
the  case  is  not  removable  into  this  court.  Powers  v.  Chesapeake  & 
Ohio  Railway,  169  U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673 ;  Louisville, 
etc.,  Railroad  Co.  v.  Wangelin,  132  U.  S.  599,  10  Sup.  Ct.  203,  33  L. 
Ed.  473 ;  Pirie  v.  Tvedt,  115  U.  S.  41,  5  Sup.  Ct.  1034,  1161,  29  L.  Ed. 
331 ;  Sloane  v.  Anderson,  117  U.  S.  275,  6  Sup.  Ct.  730,  29  L.  Ed.  899. 

It  is  alleged  in  the  petition  for  removal  filed  herein  that  Ratliff,  a 
citizen  and  resident  of  the  state  of  Kansas,  was  made  party  defendant 
for  the  sole  and  only  purpose  of  defeating  a  removal  of  the  case  from 
the  state  court  into  this  court,  but  such  allegation  cannot  have  effect 
in  this  case  for  two  reasons :  First,  it  is  not  supported  by  proof.  In 
Warax  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C.  C.)  72  Fed.  637,  it  is 
said : 

"In  order  that  such  Joinder  should  be  regarded  as  fraudulent,  it  must  ap- 
pear, by  allegation  and  proof,  not  only  that  it  was  made  for  the  purpose  of 
aToiding  the  jurisdiction  of  the  federal  court,  but  also  that  the  averments  oZ 
the  petition  upon  which  the  right  to  Join  the  defendants  is  claimed  are  so  un- 
founded and  incapable  of  proof  as  to  justify  the  inference  that  they  won 
not  made  in  good  faith,  with  the  hope  and  intention  of  proving  them,  or  elM 
that  they  do  not  state  a  joint  cause  of  action." 

Again,  it  is  well  settled,  if  the  plaintiff  alleges  a  joint  cause  of  actiou 
against  the  defendants  in  her  petition  filed  in  the  state  court,  and  one  or 
more  of  such  defendants  are  citizens  of  the  state,  a  nonresident  defend- 
ant may  not  remove  the  case  into  this  court.  In  Powers  v.  Chesapeake 
&  Ohio  Railway,  supra,  it  is  said : 

"It  is  well  settled  that  an  action  of  tort,  which  might  have  been  brought 
against  many  persons  or  against  any  one  or  more  of  them,  and  which  is 
brought  in  a  state  court  against  all  Jointly,  contains  no  separate  controversy 
which  will  authorize  its  removal  by  some  of  the  defendants  into  the  Circuit 
Court  of  the  United  States,  even  if  they  file  separate  answers  and  set  up  dif- 
ferent defenses  from  the  other  defendants,  and  alleges  that  they  are  not 
Jointly  liable  with  them,  and  that  their  own  controversy  with  the  plaintiff  is 
a  separate  one ;  for,  as  this  court  has  often  said,  *A  defendant  has  no  right  to 
say  that  an  action  shall  be  several  which  the  plaintiff  seeks  to  make  Joint' 
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A  separate  defense  may  defeat  a  Joint  recoTery.  but  it  cannot  deprive  a  plain- 
tiff of  his  right  of  prosecuting  his  suit  to  a  final  decision  in  his  own  way. 
The  cause  of  action  is  the  subject-matter  of  the  controversy,  and  that  is,  for 
all  the  purposes  of  the  suit,  whatever  the  plaintiff  declares  it  to  be  in  his  plead- 
ings." 

In  Louisville,  etc.,  Railroad  Co.  v.  Wangelin,  supra,  it  is  said  to  be 
equally  well  settled — 

'That  in  any  case  the  question  whether  there  is  a  separable  controversy  which 
will  warrant  a  removal  is  to  be  determined  by  the  condition  of  the  record  in 
the  state  court  at  the  time  of  the  filing  of  the  petition  for  removal,  independ- 
ently of  the  allegations  in  that  petition  or  in  the  aflldavit  of  the  petitioner, 
unless  the  petitioner  both  alleges  and  proves  that  defendants  were  wrong- 
fully made  joint  defendants  for  the  purpose  of  preventing  a  removal  into  the 
federal  court" 

In  other  words,  the  authorities  hold  that,  if  ^^laintiff  has  in  law  a 
joint  cause  of  action  against  both  defendants,  she  may  join  them  in  one 
action,  and  no  wrong  or  fraudulent  motive  will  be  imputed  to  her, 
though  the  result  of  her  action  be  to  prevent  a  removal  by  the  non- 
resident defendant. 

Hence  the  only  question  of  merit  arising  upon  this  motion  for  de- 
termination is,  does  the  plaintiff  allege  in  her  petition  a  joint  cause  of 
action  against  both  defendants?  If  so,  the  motion  to  remand  must 
be  granted. 

The  almost  universal  practice  in  vogue  of  late  years,  and  more 
especially  since  the  decision  of  the  Chesapeake  &  Ohio  Ry.  Co.  v. 
Dixon,  179  U.  S.  131, 21  Sup.  Ct  67,  45  L.  Ed.  121  (decided  in  Octobet, 
1900),  of  joining  a  local  resident  defendant,  like  an  engineer,  fireman, 
brakeman,  or  other  employe,  with  the  nonresident  master,  to  prevent 
the  removal  by  the  master  from  the  state  to  the  federal  court,  demands 
a  consideration  and  determination  of  this  question  upon  principles 
alike  applicable  to  all  this  class  of  cases.  Doubtless  there  are  cases 
of  this  character  where  the  allegations  of  joiht  liability  are  so  ridiculous 
or  absurd  upon  their  face  that  the  court  would  be  justified,  from  a 
simple  inspection  of  the  record,  in^holding  that  no  joint  liability  does 
or  could  exist  in  the  case.  Again,  no  doubt  there  are  cases  in  which 
it  might  be  alleged  in  the  petition  for  removal,  and  shown  by  proof, 
that  a  resident  employ6  was  fraudulently  joined  with  a  nonresident 
master  for  the  sole  purpose  of  preventing  removal  of  the  case  by  the 
master;  but  in  comparison  with  the  great  body  of  litigation  upon  this 
question  such  cases  are  quite  infrequent  in  occurrence,  and  depend 
more  upon  the  ingenuity  and  skill  of  the  pleader  drafting  the  petition 
than  the  true  circumstances  of  the  particular  case.  It  is  manifestly 
both  unsafe  and  unsound  to  allow  tlie  ultimate  determination  of  the 
right  of  removal  from  the  state  to  the  federal  courts  to  rest  upon  the 
ingenuity  of  counsel  drafting  the  pleadings;  for,  as  said  by  Mr. 
Justice  Miller  in  Board  of  County  Com'rs  v.  Kansas  Pac.  Ry.  Co.,  4 
Dill.  277,  Fed.  Cas.  No.  502: 

**It  would  be  a  very  dangerous  doctrine — one  utterly  destructive  of  the  right 
which  a  man  has  to  go  Into  the  federal  courts  on  account  of  his  citizenship — 
If  tlie  plaintiff  in  the  case,  in  instituting  his  suit,  can,  without  any  right  or 
reason  or  just  cause,  Join  persons  who  have  not  the  requisite  citizenship,  and 
thereby  destroy  the  rights  of  parties  in  federal  courts.    We  must  therefore 
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be  astnte  not  to  permit  deyices  to  become  successfal  which  are  used  for  tlie 
yery  purpose  of  destroying  that  right" 

As  the  right  of  the  nonresident  master,  joined  in  an  action  to  recover 
damages  for  negligence  with  the  resident  servant  charged  with  commit- 
ting ^e  act  of  negligence,  to  remove  the  action  from  the  state  into  the 
federal  court  must  be  tested  by  the  petition  of  the  plaintiff  filed  in  the 
state  court,  the  broad  general  proposition  for  consideration  is,  under 
what  circumstances  may  such  joinder  be  made?  In  what  case  does  a 
joint  liability  on  the  part  of  the  master  and  negligent  servant  exist  in 
law  ?  In  principle  and  upon  authority,  as  gathered  f r<xn  the  law  writ- 
ers and  adjudicated  cases  upon  this  proposition,  is  the  master  jointly 
liable  with  his  negligent  servant  in  all  cases  or  in  any  case?  If  so,  what 
is  the  reason  for  such  joint  liability  or  nonliability,  in  the  absence  of 
statutory  enactment  upon  the  subject? 

I  am  persuaded  from  an  examination  of  the  authorities  that  its  so- 
lution must  depend  upon  the  character  of  the  act  charged  as  negligent, 
and  the  fundamental  distinction  between  the  nature  or  ground,  in 
law,  of  the  liability  of  the  master  and  that  of  the  servant  for  an  injury 
resulting  taa  third  person  in  consequence  of  the  negligent  act  of  a  serv- 
ant done  in  the  performance  of  the  master's  business.  In  order  that 
there  may  be  a  joint  liability  of  master  and  servant,  there  must  be 
actual  negligence  as  contradistinguished  from  imputed  negligence  of 
the  master,  concurring  with  an  act  negligently  committed  by  the  serv- 
ant. In  common  parlance,  it  is  said  3ie  negligence  of  the  servant  oc- 
curring in  the  discharge  of  his  master's  business,  to  the  injury  of  an- 
other, is  the  negligence  of  the  master.  This  statement,  for  practical 
purposes,  is  true,  but  it  is  inaccurate.  For  such  negligence  of  the 
servant  the  master  is  legally  liable,  but  such  liability  may  rest  either  on 
grounds  of  public  policy,  or  upon  the  ground  tliat  the  master  is  liable 
for  his  own  wrongdoing.  The  servant  may  or  may  not  be  liable,  de- 
pending upon  the  nature  of  the  act  performed.  For  example,  a  serv- 
ant may  wholly  fail  to  perform  any  of  the  duties  imposed  upon  him  by 
the  jnaster.  Injury  resulting  to  a  third  person  from  such  failure,  the 
master  will  be  responsible  to  the  injured  third  person.  The  servant 
will  not  be  liable  to  such  third  person,  but  to  the  master  only.  In  such 
case  there  is  no  joint  liability,  because  the  master  alone  is  liable. 
Again,  the  servant  may  violate  the  express  directions  of  his  master,  or 
may  commit  an  act  of  negligence  to  the  injury  of  a  third  person  with- 
out the  knowledge  or  direction  of  his  master.  In  such  case  both  the 
servant  and  the  master  will  be  liable  to  such  injured  third  party — ^the 
servant,  for  negligence  in  the  performance  of  his  duty;  the  master, 
because  on  groimds  of  public  policy  the  law  imputes  to  him  and  holds 
him  responsible  for  the  negUgence  of  his  servant,  and  this  although 
the  negligent  act  of  the  servant  may  have  been  performed  against  his 
express  direction  and  command.  In  such  case  the  liability  is  several, 
not  joint  Again,  the  negligent  act  of  the  servant  complained  of  may 
be  done  in  the  presence  of  the  master  and  under  his  direction,  or  in  the 
absence  of  the  master,  in  pursuance  of  his  express  direction  or  com.- 
mand.  In  such  case  both  servant  and  master  are  liable  to  an  injured 
third  party,  and  both  are  negligent  in  fact,  and  liable  because  they  are 
negligent    In  such  case  the  cause  of  action  against  both  is  for  negli- 
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gence  in  fact,  and  such  cause  of  action  may  be  joi^t-qr  sHvei^,  at  the 
election  of  the  party  injured.  -^   '  %      .  .      *».    • 

While  the  authorities  are  not  in  harmony  up^n'tWs  propoeittqa,  -yet 
the  .great  weight  of  authority  and  the  very  reast>ii*of  the^ftiatt^r'^eatis> 
inevitably  to  the  conclusions  stated,  as  a  brief  review  of  the  authorities 
will  show. 

Pomeroy  in  his  work  on  Code  Remedies,  §  307,  says : 

"The  oommon-law  doctrines  concerning  the  liability  of  tort  feas^,  and  as 
to  the  Joinder  or  separation  of  them  in  actions  brought  to  recover  damages 
for  the  wrong,  are  entirely  unchanged  by  the  new  system  of  procedure.  It 
is  unnecessary  to  repeat  these  ancient  rules ;  that  they  are  still  in  operation, 
with  their  full  force  and  effect,  is  sufiBciently  shown  by  the  following  particu- 
lar instances:  In  general,  those  who  have  united  in  the  commission  of  a 
tort  to  the  person  or  to  property,  whether  the  injury  be  done  by  force,  or  be 
the  result  of  negligence  or  want  of  skill,  or  of  fraud  and  deceit,  are  liable  to 
the  injured  party  without  any  restriction  or  limit  upon  his  choice  of  defend- 
ants against  ^whom  he  may  proceed.  •  •  •  In  order,  however,  that  the 
general  rule  thus  stated  should  apply,  and  a  union  of  wrongdoers  in  one  action 
be  possible,  there  must  be  some  community  in  the  wrongdoing  among  the  parties 
who  are  to  be  united  as  codefendants ;  the  injury  must  in  some  sense  be  their 
Joint  work.  It  is  not  enough  that  the  injured  party  has  on  certain  grounds  a 
cause  of  action  against  one  for  the  physical  tort  done  to  himself  or  his  prop- 
erty, and  has,  on  entirely  different  grounds,  a  cause  of  action  against  another 
for  the  same  physical  tort  There  must  be  something  more  than  the  existence 
of  two  separate  causes  of  action  for  the  same  act  or  default  to  enable  him  to 
Join  the  two  parties  liable  in  the  single  action.  This  principle  is  of  universal 
application." 

Bliss  in  his  work  on  Code  Pleading,  §  83,  says : 

"Persons  are  not  Jointly  liable  for  a  tort  merely  because  they  have  some 
connection  with  it,  even  if  it  be  such  as  to  give  a  cause  of  action  against  them. 
There  must  be  some  co-operation  in  fact  There  must  be  some  community  in 
the  wrongdoing  among  the  parties  who  are  united  as  codefendants.  The  In- 
Jury  must  be  in  some  sense  their  Joint  work." 

In  the  case  of  Mulchey  v.  Society,  125  Mass.  487,  it  is  said : 

''But  the  Jury  should  have  been  Instructed,  as  requested  by  the  defendants, 
that  this  action,  being  in  the  nature  of  an  action  on  the  case,  could  not  be 
sustained  against  both  the  society  and  its  agents.  If  there  was  any  negligence* 
tn  the  agents,  Barber  and  Sleeper,  for  which  they  could  be  held  liable,  their 
principal,  the  society,  would  be  responsible,  not  as  if  the  negligence  had  been 
its  own,  but  because  the  law  made  it  answerable  for  the  acts  of  its  agents. 
Such  negligence  would  be  neither  in  fact  nor  in  legal  Intendment  the  Joint  act 
of  the  principal  and  of  the  agents,  and  therefore  both  could  not  be  Jointly  sued. 
It  Is  not  like  the  case  of  a  willful  injury  done  by  an  agent  by  the  command 
or  authority  of  his  principal,  in  which  both  are  In  law  principal  trespassers, 
and.therefore  Jointly  liable." 

In  the  case  of  Campbell  v.  Sugar  Co.,  62  Me.  553,  16  Am.  Rep.  503, 
it  is  said: 

"But  it  does  not  thence  follow  that  they  are  Jointly  responsible.  The  ques- 
tion whether  they  may  be  so  held  is  a  somewhat  nice  one,  but  there  are  sub- 
stantial reasons  assigned  in  Parsons  v.  Winchell,  5  Gush.  592,  52  Am.  Dec.  745, 
why  the  principal  and  agent  should  not  be  charged  Jointly  in  such  a  case.  It 
is  not,  properly  speaking,  their  Joint  act  or  neglect  which  causes  the  injtury. 
The  proper  adjustment  of  the  final  responsibility  as  between  themselves  can- 
not well  be  effected  if  one  who  has  distinct  grounds  of  action  against  them — 
against  the  agents  for  their  own  negligence,  against  the  principals  because  the 
law  makes  them  responsible  for  the  negligence  of  their  agents — ^is  permitted 
to  recover  against  both  In  one  suit" 
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•:  .-l^n  thA  c^ixJCQIark  v.  Fry,  8  Ohia  St.  358,  72  Am.  Dec.  590,  it  is 

:  :  .r?tft;ffA^lfier  ^Ji^llllty  to  the  defesndant  in  error,  If  any  exist,  attached 
:  torRr*(feman  i}oBe,*oi'tO*Clark  for  the  negligence  of  his  servant  or  agent,  jot  to 
Clark  and  Freeman  as  Joint  tort  feasors,  depended  upon  a  legal  question  aris- 
ing upon  the  relation  between  Clark  and  Freeman  In  respect  to  the  transaction 
alleged  as  the  occasion  of  the  injury.  If  the  excavation  had  been  ipso  facto 
unlawful,  as  an  unnecessary  encroachment  on  the  street,  Clark  and  Freeman 
would  h^e  been  liable,  if  any  liability  existed,  Jointly  as  wrongdoers.  Bat 
if  there  Was  nothing  in  the  work  that  Clark  had  required  by  the  contract  to 
be  done  which  was  in  itself  unlawful,  or  which,  properly  done,  could  be  the 
occasion  of  an  injury  to  any  one,  and  Freeman,  wholly  free  from  the  control 
of  Clark  as  to  manner  of  doing  the  work,  had  by  his  own  wrongful  and  negli- 
gent conduct  been  the  cause  of  the  injury,  he  alone  would  be  liable.  If,  how- 
ever. Freeman,  acting  under  the  control  and  direction  of  Clark,  as  his  servant 
or  agent,  had  negligently  and  wrongfully  allowed  the  excavation  to  be  in  an 
unfenced  or  otherwise  dangerous  condition,  whereby  the  injury  was  sus- 
tained, Clark  would  be  liable,  although  not  Jointly,  with  Freeman.  In  this 
last  instance  supposed  either  Clark  or  ITreeman  might  be  sued  separately ;  but 
inasmuch  as  Clark,  although  he  could  not  excuse  himself  on  the  ground  that 
the  nuisance  had  been  occasioned  by  the  negligence  of  Freeman,  would  have 
a  right  of  action  against  Freeman  for  the  recovery  of  such  damages  as  he 
might  be  compelled  to  pay  by  reason  of  his  negligence,  he  (Clark)  could  not  be 
Joined  in  the  same  action  with  Freeman.  This  doctrine  was  expressly  ruled 
in  Parsons  v.  Winchell,  5  Cush.  592  [52  Am.  Dec.  745],  and  appears  to  rest  upon 
a  reason  which  is  entirely  satisfactory." 

In  the  case  of  Warax  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  (C.  C.>  72 
Fed.  637,  Judge  Taft,  after  quoting  from  Pollock  on  Torts  (4th  Ed.)  p. 
70,  says: 

"It  will  thus  be  seen  that  the  master  is  not  held  on  any  theory  that  he  per- 
sonally interferes  to  cause  the  injury.  It  is  simply  on  the  ground  of  public 
policy,  which  requires  that  he  shall  be  held  responsible  for  the  acts  of  those 
whom  he  employs,  done  in  and  about  his  business,  even  though  such  acts  are 
directly  in  conflict  \j'lth  the  orders  which  he  has  given  them  on  the  subject. 
The  liability  of  the  servant,  on  the  other  hand,  arises  wholly  because  of  his 
personal  act  in  doing  the  wrong.  It  does  not  grow  out  of  the  relation  of  mas- 
ter and  servant,  and  does  not  exist  at  all,  unless  it  would  also  exist  for  the 
same  act  when  committed,  not  as  the  servant,  but  as  the  principal.  Liabilities 
created  on  two  such  wholly  different  grounds  cannot  and.  ought  not  to  be  Joint" 

In  the  case  of  Helms  v.  Northern  Pac.  Ry.  Co.  (C.  C.)  120  Fed.  395, 
it  is  said : 

"For  the  purpose  of  determining  the  liability  of  the  master  for  the  negli- 
gence of  the  servant,  it  is  common  to  say  that  Uie  negligence  of  the  servant  is 
the  negligence  of  the  master.  This,  however,  is  a  convenient  rather  than  an 
accurate  statement  The  master  is  in  fact  negligent  only  when  he  participates 
in  the  wrongful  act  of  his  employ^.  This  he  can  only  do  in  one  of  three  ways : 
(1)  By  direct  participation ;  (2)  by  previous  direction ;  (3)  by  subsequent  adop- 
tion. In  the  case  at  bar,  as  is  usual  in  suits  of  this  character,  there  is  no  con- 
tention that  the  corporation  was  in  fact  a  party  in  either  of  these  respects  to 
the  negligence  complained  of.  To  say  that  because  the  master  is  responsible 
for  the  negligence  of  his  agent  he  is  therefore  himself  negligent  is  to  confuse 
things  that  are  widely  different" 

As  supporting  the  views  herein  expressed,  see,  also,  Hukill  v.  Mays- 
ville  &  B.  S.  R.  Co.  (C.  C.)  72  Fed.  745 ;  Beutel  v.  Railroad  Co.  (C.  C.) 
26  Fed.  50;  Fergason  v.  Railway  Co.  (C.  C.)  63  Fed.  177;  Hartshorn 
V.  Railroad  Co.  (C.  C.)  77  Fed.  9 ;  Page  v.  Parker,  40  N.  H.  68 ;  Bailey 
V.  Bussing,  37  Conn.  349.    As  holding  a  contrary  view,  see  Charman 
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V.  Railroad  Ca  (C.  C.)  105  Fed.  499;  Riser  v.  Railroad  Co.  (C.  C.)  116 
Fed.  215;  Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec.  501.  Nor 
is  it  thought  the  views  herein  expressed  are  in  conflict  with  the  decision 
made  by  the  Supreme  Court  in  Chesapeake  &  Ohio  Ry.  Co.  v.  Dixon, 
supra.  That  action  was  brought  by  Mrs.  Dixon  to  recover  damages 
for  the  wrongful  death  of  her  husband  against  the  railway  company, 
a  foreign  corporation,  and  the  resident  engineer  and  fireman  in  charge 
of  the  train,  in  a  state  court  in  Kentucky,  under  the  provisions  of  a 
statute  of  that  state  which  reads  as  follows: 

"Whenever  the  death  of  a  per8<Mi  shaU  resQlt  from  an  injury  inflicted  by 
negligence  or  wrongful  act,  then,  in  every  such  case,  damages  may  be  recovered 
for  such  death  from  the  person  or  persons,  company  or  companies,  corporation 
or  cor];K>ration8,  their  agents  or  servants,  causing  the  same,  and  when  the  act 
is  willful,  or  the  negligence  is  gross,  punitive  damages  may  be  recovered,  and 
the  action  to  recover  such  damages  .shaU  be  prosecuted  by  the  personal  repre- 
sentative of  the  deceased."    Ky.  St  1903.  S  a 

The  petition  alleged  negligence  in  the  following  language : 

''At  the  time  and  place  when  and  where  plaintiff's  intestate  was  injured,  as 
aforesaid,  the  defendants  R.  H.  Chalkey  and  Wm.  Sidles  were,  and  for  a  long 
time  theretofore  had  l>een,  servants  of  the  corporate  defendants,  in  charge  and 
control  of  said  train,  and  then  and  there  were,  and  for  a  long  time  theretofore 
had  continuously  been,  respectively,  engineer  ai)d  fireman  of  said  train,  and 
said  negligence  of  the  corporate  defendant  was  done  by  and  through  its  said 
servant  and  other  of  its  servants,  then  and  there  in  its  employment,  and  said 
negligence  was  the  joint  negligence  of  all  the  defendants." 

The  railroad  company  filed  its  petition  and  bond  for  removal  from 
the  state  to  the  federal  court.  The  state  court  refused  to  order  a  re- 
moval of  the  case.  Thereupon  the  railway  company  answered,  and 
went  to  trial  in  the  state  court.  A  judgment  entered  in  favor  of  plain- 
tiff against  all  the  defendants  was  affirmed  in  the  court  of  appeals  of 
that  state,  that  court  holding  the  petition  stated  a  joint  cause  of  action 
against  all  the  defendants.  The  case  was  carried  to  the  Supreme  Court 
on  the  question  of  jurisdiction.  In  passing  on  the  case  the  Chief 
Justice,  delivering  the  opinion  of  the  court,  recognizes  the  principles 
hereinbefore  stated,  as  follows: 

*The  contention  of  counsel  is  that  this  complaint  charged  neither  direct  nor 
concurrent  nor  concerted  action  on  the  part  of  all  the  defendants,  but  counted 
merely  on  the  negligence  of  the  employes.  If  the  complaint  should  be  so  con- 
strued, the  question  would  still  remain  whether  the  cause  of  action  was  not 
entire  as  the  case  stood,  and  the  objection  of  the  difference  in  the  character 
of  the  liability  matter  of  defense,  which  might  force  an  election,  or  defeat  the 
action  as  to  one  of  th^  parties.  The  cause  of  action  manifestly  comprised 
every  fact  which  plaintiff  was  obliged  to  prove  in  order  to  obtain  judgment, 
or,  conversely,  every  fact  which  defendants  would  have  the  ri^ht  to  traverse. 
And,  on  the  principle  of  the  identification  of  the  master  with  the  servant,  it 
would  seem  that  there  was  no  fact  which  the  company  could  traverse  whi(;li  it^ 
codefendants,  being  its  employes,  could  not  At  all  events,  a  judgment  against 
all  could  not  afterwards  be  attacl^ed  for  the  first  time  on  this  ground. 

"But  does  the  complaint  bear  the  construction  the  company  puts  upon  it? 
The  pleader  did  not  set  forth,  and  according  to  the  decision  of  the  Court  of 
Appeals  this  was  not  material,  the  specific  acts  of  negligence  complained  of. 
It  was  stated  that  the  negligence  of  the  corporate  defendant  was  done  by  and 
through  its  said  servants  and  other  of  its  servants  then  and  there  in  its  em- 
ployment, and  said  negligence  was  the  joint  negligence  of  all  the  defendants. 
Assuming  this  averment  to  be  inconsistent  with  a  charge  of  direct  action  by 
the  company,  it  may  nevertheless  be  held  to  amount  to  a  charge  of  concurrent 
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action  when  coupled  with  the  preylous  averment  that  Dixon  was  killed  while 
crossing  the  track  at  a  turnpike  crossing  by  the  negligence  of  the  company  and 
the  other  defendants  In  charge  of  the  train.  The  negligence  may  have  con- 
sisted In  that  the  train  was  run  at  too  great  speed,  and  In  that  pr(q[>er  signals 
of  Its  approach  were  not  given ;  and  If  the  speed  was  permitted  by  the  com- 
pany's rules,  or  not  forbidden,  though  dangerous,  the  negligence  In  that  par- 
ticular and  In  the  omission  of  signals  would  be  concurrent  Other  grounds 
of  concurring  negligence  may  be  imagined.  And  where  concurrent  negligence 
is  chaiged  the  controversy  is  not  separable.  •  •  •  Our  conclusion  Is  that 
it  cannot  properly  be  held  that  it  appeared  on  the  face  of  this  pleading,  as 
matter  of  law,  that  the  cause  of  action  was  not  entire,  or  that  a  separable  con- 
troversy was  presented." 

Applying  the  principles  deducible  frc»n  the  foregoing  authorities  to 
the  case  at  bar,  it  becomes  clear  no  joint  liabiKty  of  the  defendant  brick 
company  and  its  employe  Ratliff  is  alleged  in  the  petition.  The  statute 
under  which  this  action  was  brought  reads : 

"When  the  death  of  one  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  maintain  an  action 
therefor  against  the  latter,  if  the  former  might  have  maintained  an  action 
had  he  lived  against  the  latter  for  an  Injury  for  the  same  act  or  omission." 
Gen.  St  Kan.  1901,  S  4871. 

It  w^iU  be  noted,  from  the  specific  acts  of  negligence  quoted  from 
the  petition,  the  defendant  .brick  company  is  not  charged  with  partici- 
pating in  or  directing  the  act  of  negligence  alleged  against  the  employe 
Ratliff.  If  liability  for  such  act  attaches  to  the  brick  company  at  all, 
it  is  on  grounds  of  public  policy,  and  not  for  actual  wrongdoing  by 
the  company  through  its  managing  officers.  On  the  one  hand,  tho 
liability  of  the  employe  Ratliff  is  direct  and  proximate — ^is  a  liability 
for  his  negligence  or  wrongdoing.  It  neither  arises  from  nor  is  in 
any  way  dependent  upon  his  connection  with  the  defendant  company. 
He  is  not  concerned  in  or  affected  by  any  other  ground  of  negligence 
alleged  in  the  petition  against  the  defendant  company.  On  the  other 
hand,  the  liability  of  the  brick  company  for  the  negligent  act  of  its 
employe  Ratliff  is  indirect,  and  contingent  upon  it  being  first  shown  he 
was  acting  for  the  company.  It  is  not  a  liability  for  negligence  of  the 
company,  but  a  liability  created  by  the  policy  of  the  law. 

Again,  under  the  allegations  of  the  petition,  the  proof  necessary  to 
establish  the  liability  of  the  defendant  brick  company  differs  materially 
and  essentially  from  that  required  to  fix  the  liability  of  the  employe 
Ratliff.  It  is  possible  to  establish  the  liability  of  the  employe  Ratliff 
in  this  case  without  showing  any  connection  between  him  and  his  co- 
defendant. 

The  ground  of  liability  of  the  defendant  brick  company  to  plaintiff 
for  the  negligent  act  of  its  einploye  Ratliff,  as  alleged  in  the  petition, 
being  essentially- and  inherently  different  from  the  liability  of  the  em- 
ploye for  his  own  wrongful  act,  and  the  proof  necessary  to  establish  the 
liability  of  the  brick  company  to  plaintiff  being  radically  different  from 
that  required  to  establish  the  liability  of  its  employe  to  plaintiff,  it 
must  be  held  no  joint  liability  to  plaintiff  exists. 

Therefore,  under  the  allegations  of  plaintiff's  petition,  the  motion 
to  remand  will  be  denied. 
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McDUFFIB  et  aL  t.  MONTGOMERY, 
(drcnlt  Ck)urt,  N.  D.  Illinois,  N.  D.    February  8,  1901) 

No.  26,885. 

1.  WnxB— CoNsrmjOTion. 

Under  a  will  by  which  the  testator  gave  his  residuary  estate  to  his 
wife  "absolutely,"  with  a  request  that  at  her  decease  or  before  she  give 
to  his  son  $30,000,  "or  any  sum  she  may  think  best,"  provided  he  was 
of  good  habits,  otherwise  not,  and  a  further  request  that  at  her  decease 
she  should  divide  her  property  among  his  brothers  and  sisters  "as  she 
may  think  best,"  no  interest  in  the  property  of  the  testator  vested  in 
the  brothers  and  sisters  prior  to  the  wife's  decease,  and  the  legal  rep- 
resentatives of  those  who  died  before  her  death  are  not  proper  parties 
to  a  suit  against  her  executor  to  establish  and  enforce  a  trust  under  the 
will  of  her  husband. 

2,  JuBiSDicnoN  OF  Fedebai.  Gonin>--OlTIZKNSHIP  OF  Adhinibtbatob. 

A  state  statute  providing  that  a  nonresident  cannot  act  as  administra- 
tor does  not  make  an  administrator  appointed  therein  a  citizen  of  the 
state  for  the  purpose  of  the  Jurisdiction  of  a  federal  court,  which  is 
determined  by  his  actual  citizenship. 

&  WlIX8--€0N8TBUCTI0N— PbEOATOBT   TbUST. 

The  will  of  a  testator  gave  his  residuary  estate  to  his  wife  **absoIate- 
ly,"  with  a  request  that  at  her  death,  or  before,  if  she  should  think  best, 
she  give  to  his  son  a  certain  sum  or  any  sum  she  might  think  best. 
The  will  then  provided:  "I  further  request  that  she,  my  said  wife,  shall 
assist  any  of  my  brothers  or  sisters  if  they  should  be  in  need,  and  at 
her  decease  she  should  divide  her  property  among  them  as  she  may  think 
best"  Held,  that  the  will  gave  the  wife  an  absolute  estate  in  the  prop- 
erty, and  did  not  create  a  precatory  trust  in  favor  of  the  testator's  broth- 
ers and  sisters. 

In  Equity.    On  demurrer  to  bill. 

Frank  E.  McDuffee  and  Isham,  Lincoln  &  Beale,  for  complainants. 
E.  C.  Ritsher  and  Louis  E.  Hart,  for  defendant. 

KOHLSAAT,  District  Judge.  From  the  bill  filed  herein,  it  appears 
that  Henry  E.  Sawyer  died  in  the  state  of  Massachusetts  on  September 
12,  1887,  leaving  a  last  will  and  testament,  whereby  he  bequeathed  and 
devised  his  real  and  personal  estate,  valued  at  about  $125,000,  as  fol- 
lows, viz. : 

"I  give  and  bequeath  to  my  two  sisters,  to-wlt:  Mrs.  Jane  Robie  and 
Lydia  Sawyer,  each  fifteen  hundred  dollars.  I  give  and  bequeath  all  the 
balance  of  my  property  consisting  of  bonds,  bank  stock,  notes,  demands,  real 
estate  and  personal  to  my  wife  Amanda  N.  Sawyer  absolutely;  and  request 
that  at  her  decease  or  before,  if  she  shall  think  proper  she  give  to  my  son, 
Harry  C  Sawyer,  the  sum  of  thirty  thousand  dollars,  or  any  sum  she  may 
think  best,  provided  he  is  of  good  habits  and  capable  of  using  such  monies 
to  good  advantage.  But  unless  he  is  a  person  of  good  habits  in  every  respect, 
he  Is  not  to  have  th^  control  of  any  of  such  money. 

**I  further  request  that  she,  my  said  wife,  shall  assist  any  of  my  brothers 
or  sisters  If  they  shoul4  be  In  need,  and  at  her  decease  she  should  divide  her 
property  among  them  as  she  may  think  best" 

Y  2.  Diverse  citizenship  as  ground  of  federal  Jurisdiction,  see  notes  to  Shlpp 
V.  Williams,  10  0.  C.  A.  249 ;   Mason  v.  Dullagham,  27  C.  C.  A.  298. 
See  Oourts,  vol.  13,  Cent  Dig.  (  858. 
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The  will  was  duly  admitted  to  record  in  the  probate  court  of  the 
coutity  of  Middlesex,  state  of  Massachusetts,  on  or  about  November 
9,  1887,  and  Amanda  N.  Sawyer  qualified  as  executrix  thereof.  In 
the  course  of  her  duties  as  such  executrix  she  financially  assisted  her 
husband's  sister  Elizabeth  H.  McDuffie,  one  of  the  defendants,  and  her 
husband's  nephew,  Frank  E.  Sawyer.  It  does  not  appear  what  was 
done  for  testator's  son,  Harry  C.  Sawyer,  nor  what  has  become  of  him. 
He  is  not  made  a  party  to  the  suit.  If  living,  he  is,  of  course,  an  in- 
dispensable party.  Afterwards,  and  about  December  31,  1902,  Amanda 
N.  Sawyer  died  at  Chicago,  111.,  testate.  Her  will  distributed  her 
estate,  amounting  at  that  time  to  about  $190,000,  between  the  relatives 
of  herself  and  her  said  husband,  giving  the  greater,  portion  thereof  to 
her  own  relatives.  The  defendant,  Montgomery,  was  therein  named, 
and  afterwards  qualified  as  executor  and  trustee. 

The  complainants  insist  that  by  the  will-  of  said  Henry  E.  Sawyer, 
a  trust  was  created  in  favor  of  his  brothers  and  sisters,  i.  e.,  Elizabeth 
H.  McDuffie,  Jane  J.  Robie,  Lydia  A.  Sawyer,  Edward  C.  Sawyer, 
four  of  the  complainants,  and  Joseph  Sawyer,  John  H.  Sawyer,  Mary 
D.  Burroughs,  and  Emily  P.  Blanchard,  brothers  and  sisters,  who 
have  died  since  the  death  of  said  Henry  E.  Sawyer.  These  latter  four 
are  represented,  among  the  complainants  herein,  by  their  several  legal 
representatives.  It  is  further  claimed  by  the  bill,  in  effect,  that  the 
interest  of  said  brothers  and  sisters  vested  as  of  the  date  of  the  death 
of  said  Henry  E.  Sawyer,  and  the  court  is  asked  to  decree  that  the 
defendant  proceed  to  distribute  the  estate  in  his  possession,  to  wit,  the 
estate  of  said  Henry  E.  Sawyer  now  remaining,  and  the  increment 
thereof,  in  accordance  with  the  terms  of  his  will,  and  execute  said  trust 
in  favor  of  his  said  brothers  and  sisters.  The  matter  now  comes  be- 
fore the  court  on  demurrer,  setting  up  the  following  special  grounds : 
(i)  That  the  legal  representatives  of  deceased  brothers  and  sisters  are 
not  proper  parties  to  the  suit,  having  no  interest  in  the  subject-matter; 
(2)  that  the  allegations  of  the  bill  with  regard  to  assistance  rendered 
by  Amanda  Sawyer  to  her  husband's  relatives  during  her  lifetime 
are  impertinent;  (3)  that  the  allegations  of  the  bill  with  reference  to 
Henry  E.  Sawyer's  sentiments  toward  his  wife's  family  are  also  im- 
pertinent; (4)  that  no  case  for  the  relief  sought  is  presented  by  the 
bill. 

The  point  first  made  must  turn  upon  a  construction  of  the  will 
of  Henry  E.  Sawyer  with  reference  to  the  time  when  the  interests  of 
the  brothers  and  sisters  vested.  After  giving  the  wife  an  estate,  ab- 
solute in  terms,  the  testator  adds,  "and  request  that  at  her  decease,  or 
before,  if  she  shall  think  proper,  she  give  to  my  son  Harry  C.  Sawyer, 
the  sum  of  thirty  thousand  dollars,  or  any  sum  she  may  think  best." 
In  the  event  his  habits  were  not  good,  he  was  to  have  no  part  thereof. 
Fairly  construed,  this  gave  the  wife  the  option  to  give  Harry  what- 
ever she  wished,  even  to  the  exhaustion  of  the  v^hole  estate,  provided 
his  conduct  was  good.  Had  she  done  so,  complainants  could  have 
made  no  claim.  'Then,  too,  the  wife  is  requested  to  assist  the  brothers 
and  sisters  "in  need  of  help,"  and  at  her  decease  she  should  divide  her 
property  among  them  as  she  may  think  best.  If  this  clause  means 
anything,  it  means  that  she  had  discretion  to  divide  the  estate  among 
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the  brothers  and  sisters,  or  those  who  needed  it,  in  such  proportions 
as  she  thought  best.  This  would  involve  the  right  to  give  to  some 
of  them  nothing,  or  a  nominal  amount,  and  to  others  the  bulk  thereof, 
or  she  was  at  liberty  to  use  it  all  up  in  her  lifetime.  Everything  con- 
sidered, it  seems  evident  that,  if  title  in  the  brothers  and  sisters  vested 
at  all,  it  must  have  vested  as  of  the  date  of  the  wife's  death.  There- 
fore the  legal  representatives  of  those  who  had  deceased  prior  to  that 
date  have  no  interest  in  the  subject-matter,  and  are  not  proper  parties 
to  this  suit.  If  the  estate  had  vested  in  the  brothers  and  sisters  at  the 
time  of  Henry  E.  Sawyer's  death,  then,  as  to  the  real  estate  involved 
in  this  suit,  the  heirs  of  those  who  have  died  would  be  necessary  par- 
ties. If  the  estate  did  not  vest  until  the  wife's  death,  then  only  the 
surviving  brothers  and  sisters  would  be  concerned. 

I  thirS  it  clear  the  bill  is  defective  as  to  parties.  Under  the  view 
the  court  takes  of  this  case,  and  hereinafter  stated,  the  matter  covered 
by  the  said  special  grounds  of  demurrer  2  and  3  are  wholly  immaterial 
and  need  not  be  passed  on. 

The  point  made  by  defendant,  that  Frank  .E.  Sawyer,  as  adminis- 
trator of  Joseph  Sawyer,  appointed  by  the  probate  court  of  Cook 
county.  111.,  must  be  hrid  to  be  a  resident  of  this  state,  because  by 
the  Illinois  administration  statute  a  nonresident  cannot  act  as  adminis- 
trator, is  not  well  taken.  The  residence  or  citizenship  of  an  adminis- 
trator is  the  fact  which  determines  jurisdiction.  Rice  v.  Houston,  13 
Wall.  66,  20  L.  Ed.  484;  New  Orleans  v.  Gaines,  etc.,  138  U.  S.  595, 
II  Sup.  Ct.  428,  34  L.  Ed.  1 102.  The  Illinois  statute  provides  how  an 
administrator  who  has  left  the  state  may  be  removed.  The  question 
cannot  be  raised  in  a  collateral  proceeding  for  purposes  of  jurisdic- 
tion. 

The  substantial  questions  of  this  case  are  those  raised  by  the  gen- 
eral demurrer  set  out  as  grotmd  4  of  said  demurrer.  It  is  settled 
beyond  need  of  citation,  in  this  country,  that  the  courts  will,  in  cases 
like  this,  be  governed  by  one  never  varying  rule,  i.  e.,  to  effectuate  the 
intention  of  the  testator.  If  this  can  be  reasonably  arrived  at  from 
the  terms  of  the  instrument,  that  must  prevail.  Extraneous  facts 
cannot  be  injected  for  the  purpose  of  placing  a  different  construction 
thereon  from  that  which  is  the  plain  meaning  of  the  language  used. 
Schouler  on  Wills,  §  568  (2d  Ed.);  Underbill  on  Wills,  §  913.  What, 
then,  is  the  plain,  common-sense  meaning,  as  effected  by  the  decisions, 
of  the  language  of  the  will  now  before  the  court,  since,  of  course, 
the  language  used  must  be  construed  with  reference  to  any  well-estab- 
lished legal  construction  thereof,  and  it  will  be  assumed  that  the  tes- 
tator used  the  phrase  with  knowledge  of  such  construction,  unless  the 
contrary  appears?  The  language  used,  viz.,  "I  give  and  bequeath  all 
the  balance  of  my  property  consisting  of  bonds,"  etc.,  real  estate  and 
personal,  "to  my  wife  Amanda  N.  Sawyer  absolutely,"  of  itself  creates 
an  absolute  estate  in  the  widow.  It  is  claimed  by  the  bill  that  the 
subsequent  language,  requesting  her,  at  her  decease,  to  divide  her 
property  among  "them  as  she  may  think  best,"  creates  a  so-called 
"precatory  trust,"  and  that  it  has  the  same  force  as  though  it  had  been 
a  conmiand. 
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In  order  to  maintain  the  contention  of  complainants  herein,  the  facts 
must  bring-  the  case  within  the  rule  concerning  precatory  trusts. 
Tersely  stilted,  that  rule  requires :  (i)  That  the  words  used  must  be 
such  that  it  shall  appear  from  them  that  they  were  intended  in  an  im- 
perative sense.  (2)  The  subject  of  the  recommendation  or  wish  tnust 
be  certain.    (3)  The  object  thereof  must  be  certain. 

It  is  the  contention  of  complainants  that  all  of  these  elements  exist 
in  the  clause  of  the  will  relied  on.  In  support  of  their  position,  com- 
plainants cite,  among  other  cases,  the  case  of  Smith  v.  Bell,  6  Pet  68, 
8  L.  Ed.  322,  decided  by  Chief  Justice  Marshall  in  1832.  The  facts 
were  as  follows,  viz. :  The  testator  gave  to  his  wife  all  his  personal 
estate  "to  and  for  her  own  use  and  benefit  and  disposal  absolutely,  the 
remainder  of  said  estate  after  her  decease,  to  be  for  the  use  of  the  said 
Jesse  Goodwin,"  a  son  of  testator.  (In  Campbell  v.  Beaumont,  91  N. 
Y.  468,  469,  and  Fox's  Appeal,  99  Pa.  382,  the  doctrine  of  this  case  is 
questioned.)  It  will  be  noticed  that  the  wording  in  this  case  is  not 
a  request  or  wish,  but  a  plain  and  strong  statement,  that  the  remainder 
is  to  be  for  the  use  of  Uie  son.  This  claim  is  just  as  peremptory  as 
that  pertaining  to  the  wife.  It  would  seem  that,  if  there  ever  was  a 
case  where  the  use  of  the  word  "absolutely"  Should  not  be  given  its 
strict  sense,  this  is  the  case.  The  intention  of  the  testator  is  apparent 
The  subject-matter  involved  consisted  of  shares,  in  regard  to  which 
the  court  says  it  is  "a  species  of  property  not  consumed  by  the  use, 
and  in  regard  to  which  a  remainder  may  be  limited  after  a  life  estate." 
The  court  also  says :  "The  testator  unquestionably  intended  to  make  a 
present  provision  for  his  wife  and  a  future  provision  for  his  son. 
This  intention  can  be  defeated  only  by  expunging  or  rendering  totally 
inoperative  the  last  clause  of  the  will,"  thereby,  as  the  court  holds,  ig- 
noring the  testator's  intention.  No  one,  it  seems  to  me,  can  read  this 
case  without  acquiescing  in  the  conclusion  of  the  court.  Whatever 
hesitancy  the  courts  have  felt  in  regard  to  it  grows  out  of  the  fact 
that  the  will  does  contain  two  apparently  conflicting  provisions ;  that 
is,  it  creates  two  absolute  estates  on  its  fice.  These  the  court  had  to 
reconcile,  which  it  found  no  difficulty  in  doing. 

The  other  Supreme  Court  case  relied  on  by  complainants  is  that  of 
Colton  V.  Colton,  127  U.  S.  300, 8  Sup.  Ct.  1164,  32  L.  Ed.  138,  decided 
in  1887  by  Justice  Matthews.  The  facts  are  these:  Colton,  a  resi- 
dent of  California,  died  testate.  By  the  will,  testator  gives  and  be- 
queathes to  his  wife  all  the  estate,  real  and  personal,  of  which  he  died 
seised  or  entitled  to,  and  adds,  "I  reccMnmend  to  her  the  care  and  pro- 
tection of  my  mother  and  sister,  and  request  her  to  make  such  gift  and 
provision  for  them  as  in  her  judgment  will  be  best"  The  Estate 
amounted  to  $1,000,000.  The  case  came  before  the  court  on  appeal 
from  the  decree  of  the  Circuit  Court  sustaining  a  demurrer  to  and 
dismissing  the  bill.  The  point  in  dispute  was  whether  a  trust  was 
created  in  favor  of  the  mother  and  sister,  or  whether  the  widow  took 
the  estate  absolutely,  with  liberty  to  disregard  the  request  and  rec- 
ommendation, and  make  provision  for  them  or  not,  as  she  chose.  The 
court  (page  313,  127  U.  S.,  page  1170,  8  Sup.  Ct,  32  L.  Ed.  138) 
quotes  with  approval  the  following  declaration  of  Vice  Chancellor 
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CranwortH  In  Williams  v.  Williams,  i  Simons  (N.  S.)  358:  'T  doubt 
if  there  can  exist  any  formula  for  bringing  to  a  direct  test  the  question 
whether  words  of  request  or  hope  or  recommendation  are  or  are  not 
to  be  construed  as  obligatory ;"  and  also  the  language  of  Gray,  C  J., 
in  Hess  v.  Singler,  114  Mass.  56,  as  follows:  "It  is  a  settled  dck:trine 
of  courts  of  chancery  that  a  devise  or  bequest  to  one  person,  accom- 
panied by  words  expressing  a  wish,  entreaty,  or  recommendation  that 
he  will  apply  it  to  the  benefit  of  others,  may  be  held  to  create  a  trust, 
if  the  subject  and  the  objects  are  sufficiently  certain.  ♦  ♦  ♦  It 
must  appear  that  the  words  were  intended  by  the  testator  to  be  impera- 
tive, and,  when  property  is  given  absolutely  and  without  restriction,  a 
trust  is  not  to  be  lightly  imposed  upon  mere  words  of  recommendation 
or  confidence'^;  and  holds  that  the  above  language  in  the  Colton  will 
creates  a  trust  in  favor  of  the  mother  and  sister.  It  is  apparent  that 
the  court  considered  this  case  an  extreme  application  of  the  principles 
invoked,  since  the  opinion  lays  hold  of  every  detail,  such  as  the  differ- 
ence in  expression  between  said  clause  and  the  following  one,  with 
reference  to  the  children  of  testator  and  his  wife;  also  the  fact  that 
testator  died  the  day  after  making  his  will,  which  it  is  assumed  he 
made  in  haste ;  also  the  fact  that  the  mother  was  aged,  feeble,  and  a 
widow,  and  that  the  sister  was  caring  for  her;  also  that  the  only  in- 
come possessed  by  the  mother  and  sister  was  the  interest  on  his  own 
note  of  $15,000  loaned  to  him  many  years  before  by  his  father,  and  the 
further  fact  that  his  own  estate  was  more  than  ample  for  his  wife  and 
children.  Undoubtedly  it  was  an  extreme  case,  justified,  as  the  court  . 
holds,  by  the  drctunstances.  In  order  to  bring  a  case  within  the 
requirements  of  a  precatory  trust,  it  is  necessary  that  the  language 
used  should  be  imperative,  and  that  the  subject  and  object  be  certain 
(Cruwge  V.  Colman,  9  Ves.  323 ;  Bland  v.  Bland,  2  Cor.  349 ;  Warner 
V.  Bates,  98  Mass.  274;  Knight  v.  Knight,  3  Beav.  179;  Flint  v. 
Hughes,  6  Beav.  342 ;  Fox  v.  Fox,  27  Beav.  301 ;  Mills  v.  Newbury, 
112  111.  123,  54  Am.  Rep.  213),  and  the  court  held  all  of  these  con- 
ditions to  exist  in  the  Colton  Case.  The  objects  of  the  trust  were  the 
mother  and  sister,  the  subject-matter  was  "a  permanent  provision  for 
them  during  their  respective  lives,  suitable  and  sufficient  for  their  care 
and  protection,  having  regard  to  their  condition  and  necessities  and 
the  amount  and  value  of  the  fund  from  which  it  must  come."  In  re- 
gard to  the  clause  "I  ♦  ♦  ♦  request  her  [the  wife]  to  make  such 
gift  and  provision  for  them  as  in  her  judgment  will  be  best,"  the  court 
held  that  the  discretion  reposed  thereby  in  her  did  not  involve  the  right 
to  choose  whether  a  provision  shall  be  made  or  not,  but  that  it  was  to 
be  the  exercise  of  judgment  by  her,  directed  to  the  care  and  protection 
of  the  beneficiaries,  by  making  such  a  provision  as  will  best  secure 
that  end ;  and  then  lays  down  the  rule  that  a  court  of  equity  had  full 
power  to  act  for  her  in  case  she  refused  to  perform  the  trust.  There 
was  no  uncertainty  as  to  the  existence  of  the  fund  from  which  it  should 
be  provided.     It  was  a  prior  charge  upon  the  whole  property  devised. 

Many  other  cases  are  cited  for  complainant,  but  in  each  of  them  there 
are  features  which  distingush  them  from  the  case  at  bar. 

In  support  of  the  claim  of  defendant  that  the  title  vested  absolutely 
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in  his  testatrix,  defendant  cites  the  case  of  Howard  v.  Carusi,  X09  U.  S. 
725,  3  Sup.  Ct  575,  27  L.  Ed.  1089,  wherein  the  court  passed  upon 
a  somewhat  similar  case.  One  Lewis  Carusi,  a  bachelor,  died  testate, 
and  seised  of  real  estate.  By  his  will  he  devised  and  bequeathed  all 
his  estate,  personal  and  mixed,  to  his  brother,  his  lieirs,  executors, 
administrators,  and  assigns  forever,  "with  the  hope  and  trust,  however 
that  he  will  not  diminish  the  same  to  a  greater  extent  than  may  be 
necessary  for  his  comfortable  support  and  maintenance  and  that  at  his 
death  the  same  or  so  much  thereof  as  he,  tlie  said  Samuel  Carusi,  shall 
not  have  disposed  of  by  devise  or  sale  shall  descend  to  my  three  be- 
loved nieces,"  etc.,  giving  to  one  niece  the  sum  of  $5,000,  and  the  bal- 
ance, share  and  share  alike,  to  the  other  two,  and  adds,  "I  further  hope, 
trust  and  desire  that  in  the  event  either  one  of  my  said  nieces  *  *  *  shall 
not  survive  my  said  brother  Samuel,  that  the  share  she  might  be  entitled 
to  had  she  survived  him,  may  be  conferred  and  fall  to  the  surviving 
niece  or  nieces."  Afterwards  testator  executed  a  deed  of  trust  to 
Samuel  Carusi  in  fee,  authorizing  him  to  reduce  the  estate  to  money  and 
invest  the  proceeds  for  the  use  of  testator,  and  after  testator's  death  to 
convey  the  estate  tlien  remaining  to  such  parties  as  he  might  name  in 
his  will.  There  was  some  dispute  as  to  delivery  of  this  deed.  After- 
wards testator  executed  and  delivered  to  Samuel  Carusi  a  deed  in  fee 
simple  of  said  lands,  reserving  a  life  use  in  himself.  On  the  death  of 
Samuel  Carusi,  one  of  the  beneficiaries  under  the  said  clause  of  the  will 
of  Lewis  Carusi  brought  suit  against  the  beneficiaries  under  the  will 
of  Samuel  Carusi  for  her  portion  of  said  estate.  The  Supreme  Court 
thereupon  construed  said  clause,  and  held  that  the  complainant  took 
no  interest  thereunder,  because  an  absolute  estate  was  by  said  will 
vested  in  Samuel  Carusi.  The  court  says  the  words  used  do  not  raise 
any  trust  in  Samuel,  and  that,  even  had  the  will  contained  an  express 
request  that  Samuel  should  convey  to  the  complainant  so  much  of  the 
estate  as  he  did  not  dispose  of  by  sale  or  devise,  there  would  be  no 
trust,  for  the  will  gives  the  absolute  power  of  disposal.  To  the  same 
effect  are  Jackson  v.  Bull,  10  Johns.  18;  Ide  v.  Ide,  5  Mass.  500;  Mel- 
son  V.  Cooper,  4  Leigh,  408. 

In  Knight  v.  Knight,  3  Beav.  148,  the  court  says:  "If  it  appears 
from  the  context  that  the  first  taker  was  to  have  a  discretionary  power 
to  withdraw  any  part  of  the  subject  from  the  wish  or  request,  *  *  * 
it  has  been  held  tliat  no  trust  was  created."  Where  the  first  taker  has 
the  absolute  power  of  disposal",  or  ownership,  or  where  a  clear  discre- 
tion and  choice  to  act,  or  not,  is  given,  equity  will  not  construe  a  trust 
from  the  language  employed.  Jackson  v.  Bull,  10  Johns.  18 ;  Ide  v. 
Ide,  5  Mass.  500;  Bowen  v.  Dean,  no  Mass.  438;  Bills  v.  Bills,  80 
Iowa,  269,  45  N.  W.  748,  8  L.  R.  A.  696,  20  Am.  St.  Rep.  418 ;  Fullen- 
wider  v.  Watson,  113  Ind.  18,  14  N.  E.  571 ;  Gibbins  v.  Shepard,  125 
Mass.  541;  Clay  v.  Wood,  153  N.  Y.  134,  47  N.  E.  274;  Giles  v. 
Anslow,  128  Ilh  187,  21  N.  E.  225;  Coulson  v.  Alpaugh,  163  111.  304, 
45  N.  E.  216. 

In  Randall  v.  Randall,  135  111.  398,  25  N.  E.  780,  25  Am.  St.  Rep. 
373,  the  court  holds  that  "no  trust  can  be  implied  merely  from  the 
words  indicating  the  motive  which  induced  the  gift,  and  the  rule  is, 
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whenever  the  prior  disposition  of  the  property  imparts  absolute  and 
uncontrolled  ownership,  and  also  where  a  clear  discretion  and  choice 
to  act,  or  not  to  act,  is  given,  equity  will  not  construe  a  trust  from  the 
language  employed." 

In  Mills  V.  Newbury,  112  111.  123,  54  Am.  Rep.  213,  the  court,  con- 
struing the  clause,  "I  devise  and  bequeath  to  her  [the  mother]  all 
my  property,  both  real  and  personal  of  every  kind  and  nature,  upon  the 
express  condition,  however,  that  she  devise  by  will,  to  be  executed  be- 
fore receiving  this  bequest,  so  much  thereof  as  shall  remain  undisposed 
of  or  unspent  at  the  time  of  her  decease,  to  such  charitable  institution 
for  women  in  said  City  of  Chicago,  as  she  may  elect,"  held  that  this 
did  not  constitute  a  residuary  clause,  and  that  no  trust  was  created, 
for  the  reason  that  the  subject  was  uncertain.  To  the  same  effect 
are:  Winne  v.  Hawkins,  i  Bro.  Ch.  179;  Beachcraft  v.  Broome,  4 
Term  R.  441;  Attorney  v.  Hall,  Fitz.  314;  Flint  v.  Warren,  15  Sim. 
625;  I  Jarmon  on  Wills,  363;  2  Redfield  on  Wills,  391;  Coulson  et 
al.  V.  Alpaugh,  163  111.  293,  45  N.  E.  216;  Hill  on  Trustees,  119; 
Howard  v.  Carusi,  109  U.  S.  725,  3  Sup.  Ct.  575,  27  L.  Ed.  1089; 
Story,  Eq.  Jur.  §  1070;  2  Pom.  Eq.  Jur.  §§  1014-1017. 

The  provision  now  sought  to  be  enforced  relates  to  "her  property," 
and  requests  that  the  wife  divide  the  same  at  her  death  as  she  may  think 
best  Whether  this  clause  refers  to  all  his  brothers  ahd  sisters,  or  only 
those  who  might  be  in  need,  is  not  definitely  stated.  Manifestly,  the 
only  way  in  which  she  could  make  division  of  any  kind,  outside  of  the 
rules  of  descent,  would  be  by  some  instrument  conveying  the  property 
subject  to  her  life  estate,  or  by  will.  Thus  it  is  apparent  that  what- 
ever title  complainants  now  have  must  come  through  her.  Mrs. 
Sawyer  was  not  requested  to  act  in  her  lifetime,  but  at  her  death.  It 
is  plain  that  no  title  could  vest  in  complainants,  or  any  of  them,  until 
she  acted,  for  it  is  termed  "her"  property.  The  clause  in  question  in- 
cludes not  only  property  devised  from  testator,  but  all  the  property,  she 
has  at  her  decease.  She  was  at  liberty  to  divide  the  same  as  "she  may 
think  best"  If  this  means  anything,  it  means  that  she  had  the  option 
to  give  to  some  more,  and  to  others  less,  or  nothing  at  all.  It  makes 
no  provision  for  the  death  of  any  of  the  brothers  arid  sisters  during 
her  life.  There  is  to  my  mind  an  utter  lack  of  the  necessary  conditions 
upon  which  to  raise  a  precatory  trust.  The  language  used,  in  my 
judgment,  created  an  absolute  estate  in  the  wife. 

R)r  these  reasons,  and  for  those  previously  stated,  the  demurrer  will 
be  sustained 


UNITED  STATES  v.  YOUNG. 

(District  Court  M.  D.  Alabama.    February  18,  1904.) 

1.  National  Bawks— Offenses  by  Officers  ob  Agents— Making  False  Hn- 

TBIBS. 

The  entry  on  the  books  of  a  national  bank  by  the  cashier  as  a  "cash 
Item"  of  a  check  which  actually  entered  into  a  transaction  of  the  bank 
win  not  support  an  Indictment  of  the  cashier,  under  Rev.  St  I  5209  [U. 
B.  Comp.  St  1901,  p.  3497],  for  making  a  "false  entry."  although  it  is 
farther  charged  that  he  knew  the  check  to  be  worthleBs  and  fraudulent. 
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and  made  the  entry  with  intent  to  deceive,  etc.  The  entry,  being  a 
truthful  statement  of  the  actual  transaction,  cannot  be  converted  into  a 
false  entry  by  any  other  fraudulent  or  unlawful  act  of  the  cashier. 

Criminal  Prosecution  under  Rev.  St  §  5209  [U.  S.  Comp.  St  1901, 
p.  3497].    On  demurrers  to  indictment. 

The  indictment  originally  contained  46  counts.  The  government  being  re* 
quired  to  elect  by  the  court  nol  prossed  all  but  12  of  the  counts.  These  re- 
maining 12  counts  charge  the  making  of  false  entries,  under  section  6209  of 
the  Revised  Statutes  [U.  S.  Ck>mp.  St  1901,  p.  8497].  They  refer  to  different 
items  and  entries,  made  on  the  books  of  the  bank  in  different  capacities,  some- 
times as  teller  and  sometimes  as  cashier.  They  sometimes  charge  the  entries 
were  made  with  intent  to  defraud  the  association,  etc.,  and  sometimes  to  de- 
ceive any  agent  who  might  be  appointed  to  examine  the  affairs  of  the  bank, 
etc  The  fifteenth  count  is  like  all  the  others,  but  makes  the  strongest  state- 
ment as  to  the  falsity  of  the  entries.  A  synopsis  of  its  allegations  is  necessary 
to  a  proper  understanding  of  the  ruling  upon  demurrer  as  to  the  other  counts. 
That  count  by  formal  prefatory  averments,  shows  the  organization  of  the 
bank ;  where  it  did  business,  eta ;  defendant's  connection  with  it  as  cashier, 
etc. ;  and  then  avers  that  the  defendant  as  such  cashier,  "did  make  in  a  certain 
book  belonging  to  and  in  use  by  the  association  in  transacting  its  banking 
business,"  said  book  being  particularly  described,  covering  a  period  which  is 
given,  "an  entry  in  words  and  figures  as  follows,  to  wit:  Cash  items,  four 
thousand  seven  hundred  sixty-five  and  ^'/loo  dollars."  It  further  avers 
"that  the  entry  [describing  it]  in  the  described  book  then  and  there  purported 
to  show,  and  did  in  substance  and  effect  indicate  and  declare,  that  said  Edward 
B.  Young,  as  sUch  cashier,  did  then  and  there,  at  the  time  said  entry  was  so  as 
aforesaid  made,  liave  in  his  possession,  as  such  cashier,  as  the  property  of  said 
association,  real,  valid,  and  proper  cash  items,  amounting  in  the  aggregate  to 
four  thousand  seven  hundred  sixty-five  and  s^/j^^  dollars."  It  then  proceeds: 
The  entry  "was  then  and  there  false,  in  this :  that  said  entry  represented  that 
said  Edward  B.  Young,  as  such  cashier  of  said  association,  then  and  there  had 
in  his  possession  as  such  cashier  divers  cash  items,  which,  when  taken  and 
counted  together,  made  the  aggregate  sum  of  four  thousand  seven  hundred 
sixty-five  and  «Vioo  dollars ;  and  which  said  entry  then  and  there  purported 
to  show,  and  did  in  substance  and  effect  indicate  and  declare,  that  he,  the 
said  Edward  B.  Young,  then  and  there  had  in  his  possession,  as  such  cashier, 
divers  real,  valid,  and  proper  cash  items,  amounting  in  the  aggregate  to  four 
thousand  seven  hundred  sixty-five  and  b2/^qo  dollars;  and  said  entry  so  as 
aforesaid  made  was  false,  in  this:  that  one  of  said  cash  items  [which  is  set 
out],  being  a  check  drawn  on  the  Eufaula  National  Bank,  to  the  order  of  war- 
rants for  twenty-one  hundred  dollars,  and  signed  by  £idward  B.  Young  as 
city  treasurer,  was  then  and  there,  at  the  time  of  said  entry,  in  truth  and  in 
fact  worthless,  valueless,  and  fraudulent,  as  he,  the  said  Edward  B.  Young, 
at  the  time  said  entry  was  so  made,  well  knew." 

The  demurrers  raise  several  objections :  First  that  the  counts  do  not  show 
that  the  Comptroller  of  the  Currency  had  appointed,  or  would  appoint  an  agent 
to  examine  the  affairs  of  the  bank ;  second,  that  the  items  alleged  to  be 
worthless,  fraudulent,  and  valueless  might  be  so,  and  yet  be  real,  valid,  and 
proper  cash  items ;  third,  that  the  counts  do  not  allege  wherein  the  items  said 
to  be  worthless,  valueless,  and  fraudulent  were  worthless,  etc ;  and,  fourth, 
that  the  counts  do  not  charge  or  allege  that  the  entries  alleged  to  be  false  did 
not  truly  represent  a  transaction  that  actually  occurred  in  the  business  of  the 
bank. 

W.  S.  Reese,  U.  S.  Atty. 

S,  H,  Dent,  Sr.,  Lee  H.  Weil,  and  Phares  Coleman,  for  defendant 

JONES,  District  Judge  (after  stating  the  facts  as  above).  The 
gravamen  of  all  the  counts,  stripped  of  legal  phraseology,  is  that  the 
cashier  or  teller,  as  the  case  may  be,  made  false  entries  on  the  books 
of  the  aggregate  of  his  "cash  items,"  by  including  therein  a  particular 
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item,  based  upon  paper  which  was  "worthless,  valueless  and  fraud- 
ulent," and  known  to  be  so  at  the  time  of  the  entry,  etc.,  with  intent 
to  deceive,  etc.  Does  such  an  entry  constitute  a  false  entry,  within 
the  meaning  of  section  5209  of  the  Revised  Statutes?  If  the  entry 
was  not  fa'lse  within  the  meaning  of  the  section,  it  is  hardly  necessary 
to  say  that  the  making  of  it,  with  intent  to  deceive  or  defraud,  etc., 
would  not  constitute  an  oflfense  under  the  section.  The  intent  with 
which  the  entry  was  made  is  wholly  inconsequential,  in  that  view. 

In  the  first  part  of  section  5209  [U.  S.  Comp.  St.  1901,  p.  3497] 
Congress  made  embezzlement,  abstraction,  and  willful  misapplication 
of  the  money,  funds,  and  credit  of  any  national  banking  association, 
and  other  specific  acts,  by  which  the  funds  or  credit  of  a  national 
banking  association  could  be  unlawfully  imperiled,  criminal  offenses 
against  the  United  States;  and  then,  at  the  end  of  the  section,  created 
the  oflfense  of  making  "any  false  entry"  with  intent  to  deceive,  etc. 
At  the  same  time,  and  in  the  act  of  which  this  section  forms  a  part, 
Congress  enacted  very  comprehensive  regulations  for  the  business  of 
national  banking  associations.  This  act,  carried  forward  in  appropri- 
ate sections  of  the  Revised  Statutes,  invests  the  Comptroller  of  the 
Currency  with  large  visitorial  power  over  them,  empowers  him,  among 
other  things,  to  appoint  examiners  to  ascertain  and  report  upon  their 
condition,  to  appoint  receivers  of  such  associations,  in  certain  contin- 
gencies, and  also  to  call  upon  them  for  special  reports,  according  to 
forms  prescribed  by  the  Comptroller,  showing  their  condition,  etc., 
and  requires  these  reports  to  be  published  in  the  place  where  the 
bank  does  business — all  this  that  the  public,  as  well  as  the  govern- 
ment, may  be  informed  of  the  condition  of  the  bank,  and  act  accord- 
ingly in  their  dealings  with  it.  Having  thus  enacted  safeguards 
for  the  preservation  of  the  funds  and  credit  of  the  association,  and 
declared  criminal  penalties  for  transgression  of  regulations  in  tliose 
respects,  Congress  did  not  have  to  go  over,  and  cannot  be  held  by 
any  legitimate  construction  to  have  intended  to  go  over,  the  same 
ground,  when  it  created  the  oflfense  of  making  "any  false  entry."  The 
several  misdemeanors  which  the  section  creates  apply  to  separate  and 
distinct  offenses.  Clearly,  that  part  of  the  section  which  creates  the 
oflfense  of  making  "any  false  entry"  was  not  designed  to  cover  other 
criminal  breaches  of  duty,  for  which  the  law  .had  already  provided  in 
prior  parts  of  the  section ;  but  had  other  objects  in  view. 

One  important  purpose  of  this  provision  as  to  "any  false  entry" 
was  undoubtedly  to  stimulate  integrity  on  the  part  of  the  oflficials  in 
the  conduct  of  their  business.  This  the  provision  secures,  as  far  as 
law  can  effect  such  a  result,  by  forbidding  bank  oflScers,  under  penal- 
ties, to  misstate  by  "any  false  entry"  what  they  do.  Another  dominant 
purpose  was,  by  enforcing  true  entries,  to  spread  upon  the  books  of 
the  bank  accurate  statements  of  things  done  by  the  bank  ofificers,  to 
the  end  that  bank  examiners  might  be  the  better  enabled  thereby  to 
trace  and  determine  accurately,  day  by  day,  the  actual  condition  and 
conduct  of  the  business  of  the  bank.  The  duty  with  which  we  are 
here  concerned  is  the  duty  not  to  enter  a  false  statement  of  the  ag- 
gregate amount  of  "cash  items."  The  cashier's  books  are  not  intended 
to  furnish,  and  are  not  kept  to  show,  the  history  or  the  origin  of  paper 
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taken  by  the  cashier,  whether  received  in  good  or  bad  faith,  or  "worth- 
less and  fraudulent."  Other  parts  of  the  section  had  provided  penal- 
ties for  breaches  of  duty  in  this  respect  by  persons  handling  the  bank's 
cash.  The  sole  purpose  of  this  provision  is  fully  accomplished  if  the 
item  included  in  the  "cash  items"  is  truthfully  based  on  any  actual 
transaction  with  the  cashier,  which  increases  or  diminishes  the  cash 
in  his  hands.  The  demand  of  this  provision  is  that  when  a  check, 
though  "worthless  and  fraudulent,"  whether  knowingly  received  or 
not,  is  received  by  the  cashier,  that  the  amount  paid  out  on  account  of 
it,  the  particular — the  detail — on  which  the  item  in  his  cash  account  is 
based,  shall  be  truly  stated.  Obedience  to  that  command,  truly  making 
the  entry,  though  the  history  of  the  check  and  the  cashier's  dealing 
with  it  may  bring  him  under  condemnation  of  other  provisions,  cannot 
make  him  a  transgressor  against  this  provision.    . 

If  we  stop  a  moment  to  consider  what  the  "item'*  is  which  must  en- 
ter into  the  cash  statement,  it  will  be  seen  at  once  that  the  good  or 
bad  faith  in  which  the  paper  is  taken,  or  its  value  or  worthlessness, 
cannot  determine  whether  the  entry  of  the  "item"  as  to  it,  or  its  in- 
clusion under  the  aggregate  of  "cash  items,"  is  true  or  false,  in  the 
sense  of  this  provision  of  the  statute.  One  of  the  meanings  of  item  is, 
"an  article ;  single  entry ;  anything  which  can  form  part  of  a  detail ; 
the  particulars  of  an  account."  The  detail,  or  particular  here — ^the 
"item" — ^is  on  what  account  the  sum  stated  has  been  paid  out.  This 
check  is  the  thing  which  forms  part  of  the  detail — the  "item" — which 
shows  what  was  done  with  the  bank's  money  as  to  it.  The  inclusion 
in  the  cash  of  a  perfectly  good  check  drawn  on  the  bank,  if  that  check 
has  not  in  fact  entered  into  any  transaction  of  the  cashier  upon  which 
he  parted  with  money  of  the  bank,  would  constitute  a  "false  entry," 
if  included  in  the  "cash  items"  with  intent  to  deceive.  On  the  other 
hand,  knowingly  entering  or  including  in  the  "cash  items"  an  item 
based  on  a  "valueless  and  fraudulent"  check,  if  it  were  in  fact  re- 
ceived in  a  transaction  with  the  cashier  at  the  time  the  entry  is  made, 
and  he  paid  out  the  amount  of  money  included  in  the  "item"  on  ac- 
count of  it,  and  truly  entered  or  included  the  item  in  his  "cash  item," 
could  not  constitute  a  false  entry.  It  is  immaterial  here,  therefore, 
whether  or  not  the  check  was  in  fact  "worthless  and  fraudulent." 

The  cashier,  by  including  the  item  here  in  his  "cash  items,"  did  not 
declare  or  represent  that  the  check  upon  which  the  item  was  based 
was  good  or  supported  by  honest  consideration.  The  entry  makes  no 
representation  whatever  as  to  that.  The  legal  effect  of  the  entry  is 
but  a  written  representation  to  whom  it  may  concern  that  the  cashier, 
in  an  actual  transaction,  had  received  the  check,  and  that  the  amount 
stated  was  the  basis  of  one  item,  which  went  with  others  to  make  up 
the  aggregate  "cash  items"  which  the  entry  declared  the  cashier  had 
at  the  time.  The  reveral  counts-  assail  the  truth  of  the  entry  solely  on 
the  ground  that  the  amount  of  one  of  the  items  which  entered  into 
the  aggregate  "cash  items"  was  based  on  a  check  or  paper  which  was 
fraudulent  and  worthless,  and  known  to  be  so  at  the  time  of  the 
entry.  The  cashier  in  that  event  would  be  equally  bound,  as  in  the 
case  of  a  good  check  bona  fide  received,  in  stating  his  transactions  upon 
the  books,  to  make  a  proper  "cash  item"  as  to  such  check,  irrespective 
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of  its  being  taken  in  good  faith,  or  knowingly  received  in  bad  faith. 
The  several  counts  do  not  deny  that  the  truth  had  been  stated  in  the 
entry,  or  that  the  check  upon  which  the  item  was  based  had  been  re- 
ceived by  the  cashier  in  an  actual  transaction  with  the  bank.  The  sev- 
eral counts,  therefore,  resolve  themselves  into  an  assertion  that  the 
recital  truthfully  made  by  the  cashier  of  the  fact  that  he  has  included 
in  his  "cash  items"  an  item  based  on  a  check  received  by  him  in  an 
actual  transaction  with  the  bank,  is  converted  into  a  false  entry  because 
he  knew  at  the  time  the  entry  was  made  that  the  check  was  "worth- 
less and  fraudulent,"  etc.  The  fraud  which  entered  into  the  consid- 
eration or  taking  of  the  check  by  the  bank  cannot  obliterate  or  re- 
call the  fact  that  such  a  check  was  actually  taken  by  the  bank  in  a 
transaction  with  the  cashier,  who  truly  recited  the  fact  upon  the  books. 
It  cannot  be  a  false  entry  to  enter  upon  the  books  of  the  bank  a  cor- 
rect recital  as  to  the  taking  of  the  check  and  its  inclusion  as  an  item  in 
the  aggregate  "cash  items  of  the  bank.  The  truth  of  what  the  cashier 
actually  did  with  the  bank's  cash  as  to  this  check,  and  statement 
he  made  about  the  cash  in  the  entry  on  the  books  of  the  bank,  is  not 
altered  in  any  way  by  the  fact  that  he  knew  the  check  was  "worthless 
and  fraudulent"  The  entry,  as  we  have  seen,  involved  no  assertion 
as  to  the  value  or  bona  fides  of  the  check.  It  stated  the  exact  truth 
of  the  transaction  as  it  is  entered  on  the  cash  account.  It  cannot 
be  a  false  entry  to  make  a  recital  on  the  books  of  the  bank  which 
speaks  the  truth.  Coffin  v.  U.  S.,  156  U.  S.  446,  15  Sup.  Ct.  394,  39 
1,.  Ed.  481 ;  Id.,  162  U.  S.  682, 16  Sup.  Ct.  943, 40  L.  Ed.  noo ;  Graves 
V.  U.  S.,  165  U.  S.  324,  17  Sup.  Ct.  393,  41  L.  Ed.  732.  The  aver- 
ments here  are  quite  different  from  those  in  the  indictment  ,in  United 
States  V.  Britton,  107  U.  S.  657,  2  Sup.  Ct.  512,  27  L.  Ed.  520.  There 
it  was  specifically  alleged  that  the  item  entered,  representing  cash,  etc., 
"was  not  then  and  there  received  by  said  association  upon  any  account, 
from  any  source,"  as  he  well  knew. 

What  constitutes  the  basis  of  "proper  cash  items"  on  the  books  of 
the  cashier  or  teller  is  not  defined  by  law.  It  depends  on  the  particular 
bank's  mode  of  paying  out  its  cash  and  keeping  the  account  with  its 
cashier.  The  indictment  is  silent  as  to  the  custom  of  the  Eufaula 
National  Bank  in  this  respect.  Many  large  banks  do  not  treat  checks 
drawn  on  it  and  paid  by  the  cashier  as  any  part  of  the  "proper  cash 
items"  of  the  cashier,  as  the  checks  are  delivered  by  the  cashier  or 
teller  to  some  other  officer,  who  credits  him  and  charges  them  to  other 
accounts.  Such  banks  include  in  the  "proper  cash  items"  of  the 
cashier  only  money  or  papers  due  from  other  persons  or  banks,  which 
are  immediately  available  to  bring  in  cash,  and  remain  uncollected 
in  the  hands  of  the  cashier  or  teller.  In  the  absence  of  any  custom 
of  banking  of  which  the  court  can  take  judicial  notice,  or  statements 
in  the  indictment  showing  that  the  words  "cash  items"  were  used  in 
the  technical  instead  of  their  ordinary  sense,  the  words  of  the  indict- 
ment do  not  by  any  means  exclude,  as  the  basis  of  "proper  cash  items," 
a  paid  check  drawn  on  the  bank  by  a  depositor  in  funds,  if  the  cashier 
has  parted  with  the  bank's  money  for  it.  "Proper  cash  items"  in  a 
cashier's  accounts  ordinarily  include  not  only  money  on  hand,  but 
everything  for  which  he  has  paid  out  the  association's  cash  during  a 
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particular  day  or  business  period.  They  are  vouchers,  particulars,  "cash 
items,"  which  show  what  he  has  done  with  the  money.  Generally,  in 
large  banks,  drafts,  bills,  notes,  or  other  evidence  of  value,  purchased 
or  discounted  by  the  bank,  for  which  the  teller  or  cashier  pays  out  the 
association's  cash,  are  not  turned  over  to  him.  A  cash  slip  or  memo- 
randum is  made  by  some  other  officer  or  agent  of  the  bank,  which  is  the 
cashier's  voucher  or  authority  to  pay  out  the  amount  of  money  named 
in  it.  In  such  case  this  memorandum  slip  or  order,  and  not  the  paper 
which  it  represents,  constitutes  the  "proper  cash  item"  in  the  cashier's 
accounts  which  should  be  entered  on  the  books.  If,  however,  the  teller 
or  cashier  himself,  out  of  the  money  in, his  hands  on  any  particular  day, 
loans  money  on  a  paper,  or  buys  it,  such  paper  would  constitute  a 
'•proper  cash  item,"  entering  into  the  day's  business  of  the  cashier, 
and  would  so  continue  until  by  passing  to  some  other  officer  or  depart- 
ment, and  giving  credit  for  it  to  the  cashier  in  his  cash  account,  it 
ceases  to  be  a  "proper  cash  item"  on  the  cashier's  or  teller's  books. 

To  prevent  confusion,  it  is  proper  to  add  that  the  "proper  cash 
items"  above  referred  to  must  not  be  confounded  with  "checks  and 
other  cash  items"  which  the  association  is  required  to  state  under  the 
head  of  "Resources"  in  the  forms  prescribed  by  the  Comptroller  of 
the  Currency  for  reports  of  the  "condition"  of  the  bank.  The  purpose 
of  these  reports  is  to  enable  him  to  ascertain  whether  the  bank  is 
solvent  by  comparing  its  "resources"  with  its  "liabilities."  A  check 
drawn  on  the  cashier's  bank  by  a  depositor  who  has  funds  to  meet 
it,  and  paid  by  the  cashier  out  of  its  cash,  is  far  from  being  an  asset 
or  resource.  It  is  only  evidence  of  a  debt  paid.  For  that  very  reason, 
however,  as  it  diminishes  the  cash,  such  a  check  would  be  a  proper 
item  of  the  cashier's  accounts  wifh  the  bank,  while  it  would  be  mis- 
leading and  out  of  place  in  a  statenient  of  "resources"  in  a  report  made 
to  the  Comptroller.  The  intentional  inclusion  in  such  a  report,  under 
the  head  of  "checks  and  other  cash  items,"  of  a  check  drawn  against 
deposits  in  a  bank  and  paid  by  it,  or  of  one  drawn  on  another  bank  and 
cashed  by  the  cashier,  who  knew  the  check  was  "worthless  and  fraud- 
ulent," without  accompanying  it  by  a  true  statement  as  to  its  value, 
would  subject  the  officer  signing  the  report  to  indictment,  under  an- 
other provision  of  the  statute,  for  making  a  false  report.  That,  how- 
ever, is  quite  a  different  offense  from  making  a  false  entry  on  the, 
books  of  the  bank,  which  is  here  charged. 

It  is  unnecessary  to  discuss  other  objections  raised  to  the  indictment, 
iince  that  already  discussed  is  fatal  to  it.    The  demurrers  are  sustained. 


SOCIAL  REGISTER  ASS*N  v.  MtJRPHT. 

,    (Circuit  Court,  D.  Rhode  Island.    January  28,  1904.) 

No.  2,617 

L  CoPTBiGHT— Infringement— Lists  of  Society  People. 

Complainant  publishes  a  series  of  copyrighted  books  entitled  "Social 
Register,"  each  of  which  coveis  a  different  city,  and  contains  a  local  di- 
rectory of  certain  persons  selected  with  reference  to  social  standing.  The 
names  are  aiTanged  In  groups  showing  the  members  of  households,  and 
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the  maiden  names  of  married  women  are  also  given.  It  also  publishes  an- 
nually t>ooks  entitled  "Social  Register,  Summer,"  giving  the  summer  ad- 
dresses of  persons  in  different  cities,  and  some  years  previously  it  pub- 
lished a  "Social  Register,  Newport"  Defendant  published  a  book  pur- 
I)orting  to  contain  the  summer  and  winter  addresses  of  cottagers  at  New- 
'  port  and  other  summer  resorts,  in  the  preparation  of  which  he  mlide  use 
to  some  extent  of  the  books  of  complainant,  but  it  did  not  appear  that  he 
used  the  selections  of  prominent  persons  made  therein.  Held,  that  whether 
or  not  such  use  constituted  an  infringement  of  copyright  depended  upon 
whether  matter  obtained  by  complainant  from  original  sources  of  informa- 
tion, and  which  was  the  product  of  its  labor  and  expenditure,  was  appro- 
priated; that  under  such  rale  it  is  doubtful  if  the  copying  or  verifying 
of  a  small  number  of  winter  addresses  of  person^  or  families  from  com- 
plainant's books  would  be  an  infringement,  but  that  as  to  the  special 
features,  such  as  giving  the  members  of  households,  or  the  maiden  names 
of  married  women,  complainant  was  protected  by  its  copyrights,  and  was 
entitled  to  an  injunction,  it  appearing  that  in  some  instances  such  matters 
had  been  appropriated  by  defendant. 

2.  Tsade-Mabk— Infbinoemeniv-Titi;b  ot  Book. 

TVhile  the  words  "Social  Register,"  adopted  as  the  title  of  a  series  of 
books  containing  lists  of  persons  selected  by  the  compiler,  may,  in  asso- 
ciation, constitute  a  trade-mark,  neither  word  alone  can  be  so  appropriated, 
and  the  fact  that  complainant  published  such  a  book  under  the  title  "Social 
Register,  Newport,"  does  not  entitle  it  to  enjoin  the  use  by  defendant  of 
the  title  "Newport  Social  Index"  for  a  similar  publication,  there  being  no 
proof  that  any  dece^ltion  was  intended  or  resulted,  such  as  to  constitute 
unfair  competition. 

3.  CoPTBiGHT— Suit  fob  Infbingembnt^Scops  of  Injunction. 

An  injunction  against  an  infringing  publication  will  be  extended  to  all 
portions  in  which  infringing  and  noninfringing  matter  has  been  so  blended 
that  its  separation  is  impracticable,  but  not  to  such  distinct  parts  as  do  not 
infringe,  and  defendant  may  properly  be  given  leave  to  apply  for  Its  modi- 
fication when  he  shall  have  expunged  all  infringing  matter. 

In  Equity.  Suit  for  injunction  to  restrain  infringement  of  copy- 
right and  unfair  competition.     On  final  hearing. 

Gifford  &  Bull,  for  complainant. 
Frank  Healy,  for  defendant 

BROWN,  District  Judge.  It  is  charged  that  the  defendant's  book 
"Newport  Social  Index,  Siunmer  1902,"  is  an  infringement  of  copy- 
rights owned  by  the  complainant,  and  also  that  its  sale  constitutes  un- 
fair competition  in  trade. 

The  complainant  publishes  a  series  of  copyrighted  books,  each  of 
which  has  in  its  title  the  words  "Social  Register,"  accompanied  by 
the  name  of  the  city  and  the  year  of  publication;  as,  for  example, 
"Social  Register,  New  York,  1902,"  "Social  Register,  Washington, 
1902,"  etc.  A  social  register  is  published  annually  in  each  of  eight' 
cities — New  York,  Washington,  Philadelphia,  Chicago,  Boston,  Balti- 
more, Buffalo,'  and  St.  Louis.  Each  of  these  books  is  a  special  local 
directory  containing  "a  list  of  names  of  certain  persons  selected  with 
respect  to  their  social  standing."  The  names  are  arranged  in  groups 
showing  the  members  of  households,  with  the  names  of  parents  first, 
daughters  next,  and  sons  next,  in  the  order  of  their  ages;  also  the 
names  of  minors  and  relatives.    While,  in  the  general  arrangement  of 

If  3.  See  Copyrights,  vol.  11,  Cent  Dig.  §  80. 
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the  boc4c,  an  alphabetical  order  is  used  for  the  principal  members  of  a 
household,  the  group  also  contains  names  of  persons  in  the  household, 
not  given  in  alphabetical  arrangement.  A  special  feature  is  the  inser- 
tion of  the  given  names  and  maiden  patronymics  of  married  women. 
In  1887  the  complainant  published  a  "Social  Register,  Newport,  1887," 
but  since  then  has  published  no  local  work  for  that  city.  It  has  pub- 
lished annually,  however,  general  books  entitled  "Social  Register,  Sum- 
mer," containing  the  country  or  foreign  addresses  only  of  prominent 
families  of  New  York,  Washington,  Philadelphia,  Chicago,  Boston,  and 
Baltimore.  It  also  publishes  a  book,  "Social  Register,  Visitine  Index," 
the  scope  of  which  it  is  unnecessary  to  describe.  Each  of  these  pub- 
lications is  copyrighted. 

The  defendant's  book  purports  to  contain  "the  summer  and  winter 
addresses  of  the  cottagers  of  Newport,  Jamestown,  Middletown,  and 
Portsmouth,  Rhode  Island;  army  and  navy  officers,  Naval  War. Col- 
lege, U.  S.  Training  Station,  U.  S.  Torpedo  Station,  Fort  Adams,  Fort 
Greble,  Fort  Wetherell,  and  North  Atlantic  Squadron."  The  defend- 
ant admits,  in  general  language,  that  information  was  obtained  by  his 
agents  from  some  of  the  complainant's  books.  The  exact  manner  of 
the  use  of  the  complainant's  books  by  the  defendant's  agents  is  not  in 
proof.  The  evidence  is  such',  however,  as  to  warrant  the  finding  that 
in  the  preparation  of  the  defendant's  book  there  was  a  considerable 
amount  of  copying  from  the  complainant's  books.  Items  to  the  num- 
ber of  15  or  16  are  pointed  out  containing  errors  existing  in  complain- 
ant's books,  and  reproduced  by  the  defendant.  There  is  also  evidence 
tending  to  show  that  the  maiden  names  of  married  women  appearing 
in  the  defendant's  hook  were  taken,  to  a  considerable  extent,  from 
books  of  the  complainant. 

While  it  has  been  made  to  appear  that  material  copyrighted  by  the 
complainant  is  used  in  the  defendant's  book,  this  case  presents  some 
peculiarities,  and  raises  the  question  of  fair  use  of  a  copyrighted  pub- 
lication. Whether  this  defendant  is  guilty  of  piracy  of  the  Social 
Register,  Washington,  for  example,  admits  of  some  argument.  The 
complainant's  book  is  a  local  directory  of  Washington,  and  gives  a 
limited  and  selected  list  of  residents  of  Washington.  The  principle 
of  selection  is  social  prominence  in  Washington.  I  fail  to  see  that 
the  defendant  has  necessarily  availed  himself  of  the  judgment  of  the 
complainant's  compiler  as  to  whwn  should  be  selected  as  a  person  of 
'  prominence.  Assuming  that  he  has  used  this  list  to  ascertain  a  limited 
number  of  winter  addresses  of  summer  residents  of  Newport  whose 
homes  are  in  Washington,  it  is  doubtful  if  this  use  was  unfair.  This 
question  is  dealt  with  in  Drone  on  Copyright,  p.  413.    There  it  is  said : 

"In  determining  whether  the  part  taken  Is  material  in  extent  and  Importance, 
a  variety  of  circumstances  must  be  considered — the  absolute  amount  and  value 
of  the  part ;  its  ratio  to  the  whole  from  which  it  is  taken,  and  to  the  whole  in 
which  it  is  afterward  incorporated ;  its  relative  value  to  each  of  the  works  in 
controversy ;  the  purpose  which  it  serves  in  each ;  how  far  the  later  work  may 
tend  to  supersede  the  original,  or  interfere  with  its  sale ;  to  what  extent  the 
original  author  may  be  injured,  actually  or  potentially,  by  the  unlicensed  use 
made  of  his  publication ;  and  many  special  considerations,  which  need  not  here 
be  mentioned." 
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In  List  Publishing  Co.  v.  Keller  (C.  C.)  30  Fed.  772,  Judge  Wallace 
said  of  publications  of  this  character : 

•*They  are  designed  to  provide  a  catalogne,  in  convenient  form,  of  the  names 
and  addresaeB  of  a  selected  class  of  eligible  persons.  They  are  original  to  the 
extent  that  the  selection  is  original.  Their  commercial  valne  depends  upon 
the  judgment  and  knowledge  of  the  author  respecting  the  social  standing  and 
society  relations  of  a  limited  class  of  the  general  public.  •  ♦  •  Either  of 
the  present  parties  could  lawfully  use  a  general  city  directory  to  obtain  the 
correct  addresses  of  the  selected  persons ;  nor  Is  it  doubted  that  the  defendant 
has  the  right  to  use  the  complainant's  book  for  the  purpose  of  verifying  the 
orthography  of  the  names  or  the  correctness  of  the  addi-esses  of  the  persons 
selected.  But  if  the  defendant  has  used  the  list  to  save  himself  the  trouble 
of  making  an  Independent  selection  or  classification  of  the  persons  whose  names 
appear  in  the  Social  Register,  although  he  may  have  done  so  only  to  a  very 
limited  extent,  he  has  Infringed  the  complainant's  copyright" 

While  so  extended  a  use  of  a  general  city  directory  would  probably 
not  be  justified  by  the  weight  of  authority,  yet,  if  tiie  defendant  had 
first  compiled  a  list  of  residents  of  Newport,  Jamestown,  and  vicinity, 
it  is  not  clear  that  he  might  not  use  the  complainant's  Washington  list, 
for  example,  for  the  limited  purpose  of  finding  the  winter  addresses 
of  a  small  number  of  persons.  A  like  question  arises  in  relation  to  the 
Boston  and  Baltimore  Registers.  It  should  be  observed,  however,  that 
by  recourse  to  the  complainant's  publications  the  defendant  would  re- 
ceive information  of  a  different  character  from  that  afforded  by  an  or- 
dinary directory  with  the  ordinary  alphabetical  classification,  for  he 
would  be  informed  as  to  the  group  of  persons  constituting  a  household, 
and  also  as  to  the  maiden  names  of  married  women.  This  information 
was  the  product  of  the  complainant's  labor  and  expense,  and  the  ccmi- 
plainant  is  entitled  to  protection  in  its  use. 

While  it  might  be  truly  said,  as  to  several  of  these  publications,  that 
the  defendant's  book  constituted  no  invasion  of  their  general  field  or 
purpose,  it  also  should  be  said  that  scattered  throughout  these  various 
books  is  a  large  amount  of  information  as  to  households  and  maiden 
names  which  is  useful  to  the  owners  of  the  copyright,  not  only  as  a 
part  of  their  local  directories,  but  as  a  part  of  another  copyrighted  pub- 
lication known  as  the  "Social  Register,  Summer."  This  purports  to 
give  summer  addresses,  but  it  likewise  gives  the  family  group  and  the 
maiden  names.  A  compiler,  therefore,  who  had  access  to  a  complete 
series  of  the  complainant's  publications,  would  be  able  to  construct 
from  them,  and  without  recourse  to  original  sources  of  information,  a 
vet^  considerable  portion  of  a  Newport  social  book.  It  thus  appears 
that  the  value  to  the  complainant  of  the  specific  items  of  information 
contained  in  its  local  books  is  not  wholly  dependent  upon  the  use  in  the 
local  directories.  The  items  are  also  valuable  for  u^e  in  a  more  gen- 
eral work,  which,  to  a  certain  extent,  is  in  the  same  field  with  the  de- 
fendant's publication.  Assuming  that  a  publisher  issues  two  direc- 
tories, in  one  of  which  are  given  the  winter  addresses  and  in  the  other 
the  summer  addresses,  it  is  not  permissible,  without  his  consent,  to 
unite  these  in  a  single  book  in  which  both  >yinter  and  summer  addresses 
are  given.  Nor  do  I  think  it  would  be  a  fair  use,  under  the  circum- 
stances of  this  case,  to  select  from  the  summer  register  those  groups  of 
persons  having  residences  in  Newport.  The  question  of  fair  use  must 
depend  to  a  consideiable  extent  upon  actual  conditions  and  practical 
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business  considerations.  It  is  unnecessary  to  adopt  for  this  case  the 
strict  rule  that  no  use  of  directories  of  this  class  can  be  made  in  the 
compiling  of  other  lists.  It  is  enough  that  we  look  at  thfe  substantial 
character  of  the  complainant's  property  rights,  and  inquire  whether  the 
defendant  has  derived  a  substantial  benefit  from  the  complainant's  la- 
bors, and  has,  in  any  substantial  respect,  interfered  with  the  complain- 
ant by  using  material  which  is  the  property  of  the  complainant  In  the 
defendant's  book  are  given  545  groups.  In  the  New  York  Social  Reg- 
ister appear  also  270  of  substantially  the  same  groups.  According  to 
the  complainant's  figures,  the  material  of  385  of  the  545  groups  in  the 
defendant's  book  appears  in  the  complainant's  publications.  It  is  quite 
true  that  the  defendant  has  done  a  very  considerable  amount  of  original 
work  in  the  compiling  and  editing  of  his  book,  that  its  scope  is  quite 
different  frcMn  that  of  the  local  registers,  and  that  it  probably  could  not* 
be  used  to  any  great  extent  as  a  substitute  for  any  one  of  these  local 
registers ;  but,  on  the  other  hand,  it  is  true  that  there  is  an  interference 
between  the  summer  register  and  the  Newport  Social  Index,  and  that 
the  defendant  has  been  aided  by  the  complainant's  own  publications  in 
a  competition  with  the  complainant 

We  will  next  consider  the  contention  of  the  complainant  that  the  de- 
fendant's publication  is  calculated  to  mislead  the  public  into  the  belief 
that  the  defendant's  book  is  published  by  the  complainant,  and  to  en- 
able the  defendant  to  sell  his  pubKcation  on  the  reputation  and  worth 
of  the  complainant's  publications.  Upon  the  whole,  I  am  of  the  opinion 
that  the  complainant  has  not  made  out  this  branch  of  its  case.  The 
name  adopted  by  the  defendant,  "Newport  Social  Index,"  is  not,  on 
its  face,  calculated  to  lead  a  person  to  believe  that  the  book  is  any  one 
of  the  local  social  registers,  nor  the  "Social  Register,  Summer,"  nor  the 
"Social  Register,  Visiting  Index."  While  it  has  been  held  in  Social 
Register  Ass'n  v.  Howard  (C.  C.)  60  Fed.  270,  that  the  words  "Social 
Register"  "are  clearly  selected  arbitrarily  to  designate  the  publication 
of  the  complainant,  and  cannot  be  properly  called  descriptive  in  any 
sense,"  this  was  said  of  the  whole  title,  and  is  not  sufficient  to  authorize 
the  complainant  to  prevent  the  use  of  the  word  "Social"  alone.  The 
court  says: 

"Hence  the  words,  when  chosen,  associated  together,  and  applied  to  the  list 
of  persons  selected  at  will  by  the  compiler,  as  in  the  case  at  bar,  become  a 
trade-mark,  and  are  entitled  to  protection  as  such/' 

While  the  associated  words,  "Social*  Register"  may  become  a  trade- 
mark, yet  the  words  "Newport  Social  Index"  are  not  proven  to  have 
caused  any  actual  mistake;  and  it  is  not  apparent  that  there  is  any 
reasonable  probability  of  their  doing  so.  Previous  publications  have 
been  called  "Society  List"  and  "Society  Visiting  List"  The  words 
"Society"  and  "Social"  are  not  arbitrary  signs.  They  are  descriptive, 
and  have  a  commonly  understood  meaning  in  the  terms  "society  events," 
"social  events,"  "society  gossip,"  "social  gossip,"  etc.  It  is  legitimate 
to  compile  a  blue  book  or  society  list  for  a  city  in  which  the  com- 
plainant has  no  publication ;  and  the  word  "Social"  is  one  that  persons 
might  naturally  employ  in  connection  with  other  words  in  making 
ap  a  title  to  a  local  book.  While  the  use  of  the  word  "Social,"  like 
the  use  of  a  proper  name,  might,  under  particular  circumstances,  con- 
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stitute  unfair  competition,  yet  such  circumstances  have  not  been  shown 
to  exist  in  this  case.  An  inspection  of  the  defendant's  book,  its  size, 
shape,  type,  color  of  binding,  etc,  precludes  the  belief  that  a  person 
familiar  with  the  publications  of  the  cwnplainant  would  be  led  by  the 
defendant's  title,  or  by  the  general  appearance  of  the  book,  to  believe 
that  it  was  one  of  the  complainant's  pubKcations.  The  feature  of  fam- 
iW  groups  in  brackets  can  hardly  be  regarded  as  a  deceptive  similarity. 
The  whole  impression,  on  a  comparison  of  the  complainant's  and  de- 
fendant's publications,  is  rather  of  substantial  difference  than  of  sub- 
stantial resemblance. 

It  appears  that  the  defendant  issued  a  prospectus  in  which  his  pro- 
posed work  was  entitled  "Newport  Social  Register,"  and  that  he  con- 
templated publishing  a  Newport  book  under  this  title.  After  corre- 
spondence with  the  complainant,  this  title  was  abandoned,  and  the 
present  title  chosen ;  but  this  fact  is  not  sufficient  to  convince  me  that 
the  defendant's  book  was  published  with  any  intention  to  l^ead  the  pub- 
lic to  believe  that  it  was  a  publication  of  the  complainant,  or  to  trade 
on  its  reputation,  or  that  it  did  have  a  deceptive  tendency.  The  de- 
fendant had  previously  issued  publications  giving  lists  of  cottage  own- 
ers in  Newport,  and,  while  he  was  doubtless  influenced  by  the  com- 
plainant's publications  to  adopt  certain  features  of  its  books,  and  to 
use  its  material,  it  was  for  the  purpose  of  facilitating  his  own  work  in 
making  a  book,  rather  than  of  profiting  by  the  complainant's  reputa- 
tion. 

The  complainant  is  entitled  to  an  injunction  upon  the  ground  of 
infringement  of  copyrights,  but  not  on  the  ground  of  violation  of 
trade-mark,  or  of  unfair  competition.  As  to  those  portions  of  the  book 
where  material  of  the  compfeinant  and  of  the  defendant  is  so  blended 
that  a  separation  is  impractical,  the  injunction  must  be  general.  Cal- 
laghan  v.  Myers,  128  U.  S.  666,  9  Sup.  Ct.  177,  32  L.  Ed.  547.  The 
injunction  should  not  extend,  however,  to  those  distinct  parts  of  the 
hook  which  are  not  affected  by  the  complainant's  copyrights.  Upon 
the  proofs  it  is  not  satisfactorily  established  that  in  making  up  the 
list  of  yachts  any  substantial  use  was  made  of  the  complainant's  pub- 
lications. In  Kelly  v.  Morris,  L.  R.  i  Eq.  697,  703,  the  injunction  was 
general,  with  liberty  for  the  defendant  to  apply  when  he  should  have 
expunged  aH  matter  copied  from  the  complainant's  works.  Like  lib- 
erty may  be  reserved  to  the  defendant  in  this  case. 

Let  a  draft  decree  for  an  injunction  be  presented  accordingly. 


JANNBT  v.  PAN-COAST  VENTILATOR  &  MFG.  CO. 

(Circuit  Court,  E.  D.  Pennsylvania.    February  23,  1904.) 

No.  20. 

Tbade-Nakes— Right  to  Protection  bt  Injunctioh— BrPEcr  of  Nonttser. 
The  owner  of  patents  for  an  article  of  manufacture,  and  also  of  the 
exclusive  right  to  use  the  name  of  the  patentee  as  a  trade-name  in  connec- 
tion with  such  article,  may  maintain  a  suit  to  enjoin  the  use  of  such  name 
by  another  in  connection  with  an  article  of  the  same  kind,  but  not  made 
under  the  patents,  although  he  is  not  at  the  time  manufacturing  the 
patented  article,  nor  is  it  being  made  or  sold  by  others. 
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2.  Sahe— N'Aine  of  Patenteis— Use  in  Connection  with  Ditfebent  Abticib. 

Ck>inplainaiit  acquired  by  assignment  certain  patents  for  ventilators 
issued  to  Pancoast  as  inventor,  and  also  the  exclusive  right  to  use  the 
name  "Pancoast"  as  a  trade-name  upon  the  patented  article.  Defendant, 
incorporated  under  the  name  "Pan-Coast  Ventilator  &  Manufacturing  Com- 
pany," having  been  enjoined  from  infringement  of  the  Pancoast  patents, 
commenced  the  manufacture  and  sale  of  a  different  ventilator,  upon  which 
it  placed  Its  corporate  name,  and  which  it  advertised  as  "Improved  Pan- 
Coast"  and  "New  Pan-Coast"  Held,  that  the  use  of  the  name  "Pancoast," 
or  its  equivalent,  "Pan-Coast,"  was  without  right,  especially  on  a  dliferent 
article  from  that  of  the  patents  with  which  it  had  always  been  associated, 
and  was  an  infringement  of  complainant's  rights  as  owner  of  both  the 
patents  and  the  trade-name,  which  entitled  him  to  an  injunction. 

In  Equity.  Suit  for  infringement  of  trade-name.  On  motion  for 
preliminary  injunction. 

See  122  Fed.  535 ;  124  Fed.  972, 

Albert  B.  Weimer,  for  complainant 

A.  T.  Johnson  and  A.  B.  Stoughton,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  The  undisputed  facts  of  this 
case  are  as  follows :  Richard  M.  Pancoast,  the  inventor,  took  out  let- 
ters patent  No.  476,682  and  605,508,  for  improvements  in  ventilators, 
and  on  September  16,  1896,  assigned  his  interest  therein  to  the  Pan- 
coast  Ventilator  Company  (hereinafter  called  the  "Ventilator  Com- 
pany"), which  began  to  manufacture  the  patented  article.  In  May, 
1897,  Pancoast  agreed  in  writing  with  the  Ventilator  Company  "that 
he  will  allow  the  exclusive  use  by  this  company,  its  assigns  or  succes- 
sors, to  their  using  the  name  'Pancoast'  as  the  name  or  trade-mark  by 
and  under  which  their  ventilators  shall  be  known  or  sold."  In  De- 
cember, 1898,  the  directors  of  the  Ventilator  Compcuiy  passed  a  resolu- 
tion accepting  the  proposal  of  Joseph  C.  Henvis,  who  was  president 
of  the  company  and  a  large  stockholder,  to  "purchase  all  the  U.  S.  and 
Canadian  patents,  and  also  all  patent  rights,  improvements,  contracts, 
patterns,  braces  and  business  and  all  other  property,  except  book  ac- 
counts, now  owned  by  this  company,  in  consideration"  of  the  issue  of 
certain  stock  in  a  new  company  to  be  organized,  and  empowered  the 
secretary  "to  make  and  deliver  all  proper  assignments  and  transfers 
of  said  letters  patent,  all  rights  and  improvements,  and  to  deliver  all 
patterns,  braces,  cuts,  and  all  other  property,  except  book  accounts, 
now  owned  by  this  company,  to  the  said  Joseph  C.  Henvis,  his  exr 
ecutors  or  assigns."  What  the  secretary  did  under  tiiis  resolution,  does 
not  distinctly  appear — ^apparently  nothing,  so  far  as  the  patents  are 
concerned,  for  on  January  30,  1899,  the  Ventilator  Company  assigned 
them  to  Henvis  as  collateral  security  for  a  debt.  In  June,  1899,  the 
Ventilator  Company  having  become  insolvent  and  having  been  placed 
in  tiie  hands  of  a  receiver,  the  National  Pancoast  Ventilator  Company 
(hereinafter  called  the  "National  Company")  was  organized,  and  Henvis 
and  the  Ventilator  Company  joined  in  assigning  the  patents  to  the  Na- 
tional Company.  The  assignment  recited  that  the  patents  had  been 
transferred  to  Henvis  as  collateral  security,  going  on  to  say,  "And 
whereas  the  said  Joseph  C.  Henvis  and  the  said  Pancoast  Ventilator 
Co.  are  now  the  sole  owners  of  the  said  patents,  and  of  all  rights  un- 
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der  the  same ;  and  whereas  the  said  National  Pancoast  Ventilator  Co., 
a  corporation  of  the  state  of  New  Jersey,  is  desirous  of  acquiring  the 
entire  interest  in  the  same ;"  and  then  assigning  and  transferring  "the 
whole  right,  title  and  interest  in  and  to  the  said  improvement  in  ventila- 
tors and  to  the  letters  patent  therefor,  aforesaid."  A  day  or  two  after- 
wards the  patents  were  assigned  by  the  National  Company  to  Joseph 
A.  Janney,  Sr.,  the  present  complainant.  The  assignment  was  on  its 
face  an  absolute  transfer,  but  a  collateral  agreement  was  made  the 
next  day,  by  which  the  patents  were  to  be  reassigned  to  the  National 
Company  when  certain  conditions  were  complied  with.  These  con- 
ditions were  not  complied  with^  however,  and  the  patents  continued 
to  be  tlie  absolute  property  of  Janney,  as  was  decided  in  Janney  v.  Pan- 
coast  International  Ventilator  Co.  (C.  C.)  122  Fed.  535.  Meanwhile 
Henvis  organized  a  third  corporation,  tlie  Pancoast  International  Ven- 
tilator Company  (hereinafter  called  the  "International  Company"),  and 
began  to  manufacture  the  patented  article  and  to  sell  it  as  the  "Pan- 
coast,"  and  later  as  the  "Pan-Coast,"  ventilator.  The  suit  just  referred 
to  was  brought  id  restrain  this  infringement,  and  a  decree  was  entered 
in  due  course  on  April  i,  1903,  in  favor  of  the  complainant.  This  de- 
cree was  disobeyed  by  Henvis  and  his  company,  and  in  September, 
1903,  he  was  adjudged  in  contempt,  and  required  to  pay  -a  fine  and 
costs :  Janney  v.  Pancoast  International  Ventilator  Co.  (C.  C.)  124  Fed. 
972.  About  this  date  he  procured  a  fourth  charter  in  New  Jersey  for 
the  Pan -Coast  Ventilator  &  Manufacturing  Company,  the  present  de- 
fendant, of  which  he  is  president  He  pontinued  to  carry  on  the  busi- 
ness of  manufacturing  "Pan-Coast"  ventilators  under  this  corporate 
name,  and  in  a  short  time  a  second  charge  of  contempt  was  made. 
Janney  alleged  that  Henvis  was  still  manufacturing  the  patented  ar- 
ticle, and  a  second  hearing  was  had,  in  which  Henvis  himself  swore, 
and  offered  other  evidence  to  prove,  that  he  was  no  longer  manufac- 
turing ventilators  under  the  Pancoast  patents,  but  tliat  he  was  selling 
ventiktors  made  after  the  model  of  an  expired  patent,  issued  not  to 
Pancoast,  but  to  another  person.  The  matter  was  referred  to  an  ex- 
aminer to  take  testimony,  but  at  this  point  of  the  proceeding  the  com- 
plainant abandoned  the  charge,  and  in  lieu  thereof  has  filed  the  present 
bill  to  restrain  the  use  of  the  word  "Pan-Coast"  on  the  ventilators 
made  by  the  defendant.  The  business  is  being  conducted  by  Henvis 
in  the  same  manner  as  it  has  been  conducted  since  tlie  time  when  the 
International  Company  was  organized.  Janney  has  never  manufac- 
tured any  ventilators  under  the  patents,  and  none  is  now  being  made 
by  any  one,  so  far  as  I  am  infomied. 

It  is  conceded  that  "Pan-Coast"  is  a  mere  attempt  to  avoid  what 
might  be  the  consequences  of  using  the  word  "Pancoast,"  and  no  time 
need  be  spent  in  considering 'the  slight  difference  between  the  two 
names.  For  present  purposes  they  are  identical.  As  will  be  seen  at 
once,  the  situation  presented  by  these  facts  is  unusual.  Ordinarily  a 
suit  to  restrain  the  use  of  a  trade-mark  or  a  trade-name  is  brought  by 
a  manufacturer  whose  business  is  thought  to  be  injuriously  affected 
by  an  offending  rival,  but  the  present  complainant  does  not  manufac- 
ture the  article  referred  to,  and  the  only  injury  he  sets  up  in  the  bill 
is  found  in  paragraph  9,  which  contains  the  following  language: 
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•Tour  orator  Is  advised,  and  therefore  avers,  that,  as  owner  of  the  patents 
hereinbefore  mentioned,  he  is  the  only  person  entitled  to  use  the  word  Tan- 
coast'  in  connection  with  ventilators,  and  that  the  defendant,  in  using  the  name 
•Pancoast'  or  the  word  Tan-Coast'  In  its  corporate  title,  in  its  letter  heads  and 
bill  heads,  advertisements,  and  on  the  ventilators  themselves,  is  acting  in  fraud 
of  your  orator's  rights.  In  using  the  word  Tan-Coast,'  as  applied  to  venti- 
lators, the  defendant  is  not  only  appropriating  a  trade-mark  and  a  trade-name 
which  your  orator  has  the  exclusive  right  to  use  in  connection  with  ventilators, 
but  is  also  engaged  in  gross  unfairness  of  trade,  as  It  is  seeking  to  sell  to  the 
public,  as  Pancoast  ventilators,  ventilators  which,  according  to  the  statements 
made  by  its  president  and  counsel  in  open  court,  are  not  Pancoast  ventilators." 

In  my  opinion,  however,  this  is  a  sufficient  foundation  for  the  com- 
plainant's right  of  action.  He  has  ^  clear  title  to  the  patents,  and  an 
equally  clear  right  to  continue  the  use  of  the  name  "Pancoast"  as  a 
trade-name  upon  the  patented  article.  This  right  the  defendant  is 
usurping,  and  its  usurpation  is  not  justified  by  the  fact  that  the  com- 
plainant is,  for  the  moment,  not  manufacturing  the  ventilator  or  using 
the  name.  It  is  perfectly  clear,  also,  that  the  defendant  has  no  right 
whatever  to  use  the  trade-name  "Pancoast,"  or  its  equivalent,  "Pan- 
Coast."  The  name  has  by  continuous  use  during  several  years  become 
inseparably  associated  with  ventilators  made  under  the  patents  owned 
by  the  complainant,  and  the  defendant  is  not  selling  this  kind  of  ven- 
tilator, and  does  not  claim  to  be  selling  it.  The  circulars  sent  out  by 
the  defendant  speak  of  the  "Improved  Pan-Coast,"  or  the  "New  Pan- 
Coast,"  or  the  "New  Improved  Pan-Coast,"  but  the  vice  of  all  these 
designations  is  that  they  retain  a  trade-n^mie  to  which  the  defendant 
has  no  right  Unquestionab\y  the  defendant  is  striving  to  get  the  ad- 
vantage of  whatever  reputation  the  patented  article  may  have  acquired, 
and  to  make  the  public  believe  that  the  essential  qualities  of  the  article 
are  still  retained,  while  improvements  have  been  added.  If  the  com- 
plainant were  manufacturing  the  ventilator  of  the  patents,  a  clear  case 
of  unfair  competition  in  trade  would  be  presented,  and  I  cannot  see 
wherein  the  situation  is  rendered  materially  different  by  the  fact  that 
such  manufacture  is  not  now  being  carried  on.  Suppose  the  com- 
plainant had  been  manufacturing  the  patented  ventilator,  but  had  closed 
his  factory,  with  no  present  intention  of  resuming  business.  Surely 
he  would  not  lose  the  rigjit  to  his  trade-name  merely  because  he  had 
ceased  to  use  it.  His  predecessor  in  title  did  use  it,  and  did  manufac- 
ture the  article,  and  I  think  he  has  succeeded  to  the  same  right. 

The  defendant's  claim  of  title  is  wholly  without  foundation.  No 
doubt  the  agreement  of  May  13,  1897,  gave  to  the  Ventilator  Company 
the  exclusive  use  of  the  name  "Pancoast,"  but  only  "as  the  name  or 
trademark  by  and  under  which  their  ventilators  shall  be  known  or 
sold,"  and  not  as  a  mere  abstract  piece  of  property.  As  the  Ventila- 
tor Company  was  then  the  owner  of  the  patents,  and  was  manufactur- 
ing the  patented  article,  there  was  no  attempt  by  this  agreement  to  sever 
the  right  to  use  the  name  from  the  right  to  make  the  article.  Whether 
this  can  ever  be  done  is  a  doubtful  proposition.  It  is  true  that  the- 
owner  of  a  patent,  who  has  given  his  name  as  a  trade-mark  for  the 
patented  article,  may  transfer  both  the  patent  and  the  exclusive  right  to 
the  name,  and  may  thus  disable  even  himself  from  using  the  trade- 
name on  articles  of  a  similar  kind:  Le  Page  Co.  v.  Russia  Cement 
Co.,  51  Fed.  943,  2  C.  C.  A.  555,  17  L.  R.  A,  354;  Burton  v.  Stratton 
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(C.  C.)  12  Fed.  703.    And  in  Kidd  v.  Johnson,  100  U.  S.  617,  25  L. 
Ed.  769,  the  Supreme  Court  say : 

**A8  to  the  right  of  Pike  to  dispose  of  his  trade-mark  [which  was  his  own 
name]  in  connection  with  the  establishment  where  the  liquor  was  manufac- 
tured, we  do  not  think  there  can  be  any  reasonable  doubt.  It  is  true,  the 
primary  object  of  a  trade-mark  is  to  indicate  by  its  meaning  or  association  the 
origin  of  the  article  to  which  it  is  affixed.  As  distinct  property,  separate  from 
the  article  created  by  the  original  producer  or  manufacturer,  it  may  not  be  the 
subject  of  sale.  But  when  the  trade-mark  is  affixed  to  the  articles  manu- 
factured at  a  particular  establishment,  and  acquires  a  special  reputation  in 
connection  with  the  place  of  manufacture,  and  that  establishment  is  trans- 
ferredf  either  by  contract  or  operation  of  law,  to  others,  the  right  to  the  use 
of  the  trade-mark  may  be  lawfully  transferred  with  it." 

See,  also,  Paul  on  Trade-Marks,  §§  i8,  120,  121. 

However  this  doubt  should  be  resolved  when  the  question  is  distinct- 
ly raised  in  a  proper  case,  it  is  clear  to  my  mind  that,  under  the  facts 
now  in  evidence,  whatever  Henvis  may  have  got  by  the  resolution  of 
the  board  of  directors  of  the  Ventilator  Company  on  December  10, 
1898,  he  transferred  it  in  June,  1899,  to  the  National  Company,  and  has 
never  regained  the  title  to  it  since.  The  resolution  did  not  mention  the 
trade-name  at  all.  It  speaks  in  general  terms  of  "patent  rights,  im- 
provements, contracts,  patterns,  braces,  and  all  other  property  except 
book  accounts,"  and  therefore  the  trade-name  must  have  been  included, 
if  at  all,  merely  by  implication.  If  it  was  so  included,  it  was  by  im- 
plication transferred  by  the  assignment  of  June  14,  1899,  to  the  Na- 
tional Company,  for  the  assignment  recites  that  Henvis  and  the  Ven- 
tilator Company  are  now  "the  sole  owners  of  the  said  patents  and  of 
all  rights  tuider  the  same,"  and  that  the  National  Company  is  desirous 
of  acquiring  "the  entire  interest  in  the  same,"  and  thereupon  assigns 
"the  whole  right,  title  and  interest"  in  the  patents  to  the  National  Com- 
pany for  its  own  use  "as  fully  and  entirely  as  the  same  would  have 
been  held  and  enjoyed  by  the  said  Joseph  C.  Henvis  and  the  Pancoast 
Ventilator  Co.,  had  this  assignment  and  sale  not  been  made."  Cer- 
tainly, as  it  seems  to  me,  further  discussion  is  needless.  The  patents 
and  the  trade-name  had  never  been  separated,  and  the  right  to  use  the 
name  upon  ventilators  is  now  the  exclusive  property  of  the  complain- 
ant. The  defendant  has  not  a  shadow  of  title  either  to  the  patents  or 
to  the  name,  and  it  seems  a  waste  of  time  to  pursue  the  subject  further. 

A  decree  may  be  drawn  granting  the  preliminary  injunction  upon  the 
usual  terms. 


ARCHER  T.  BOARD  OF  LEVEE  INSPECTORS  OF  CHICOT  COUNTS. 

(Circuit  Court,  E.  D.  Arkansas,  W.  D.    February  29,  1904.) 

No.  5,25& 

1.  EiciNENT   Domain— Fixing    Compensation    fob   Pbopbbtt   Taken— Con - 

STrrUTIONALITY    OF    STATUTE. 

Act  Ark.  March  20.  1883  (Acts  1883,  p.  163),  providing  for  building 
and  repairing  levees  in  Chicot  county,  which  by  section  18  provides  that 
the  damages  sustained  by  a  landowner  shall  be  assessed  by  a  Jury  of 
six  men  selected  by  the  sherilT,  who  shall  examine  the  property  and  make 
an  award,  which  shall  be  final,  is  therein  invalid,  as  in  violation  of 
Const  Ark.  art  12,  §  9,  which  provides  that  no  property  shall,  be  ap- 
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propriated  to  the  use  of  any  corporation  nntil  fall  compensation  shall 
first  be  made  or  secured  to  the  owner,  "which  compensation  ♦  ♦  ♦ 
shall  be  ascertained  by  a  Jury  of  twelve  men,  in  a  court  of  competent 
Jurisdiction,  as  shall  be  prescribed  by  law";  the  board  of  levee  inspectors 
created  by  the  act,  and  authorized  to  .appropriate  land  for  levee  pur- 
poses, being  a  corporation,  within  the  meaning  of  such  constitutional 
provision. 

2.  Same— CoNSTiTTjTioNAt  Jubt. 

Six  men  appointed  by  a  sheriff  to  award  damages  for  the  taking  of 
property  for  a  public  use,  on  an  Inspection  of  the  property,  merely,  do  not 
constitute  a  Jury,  in  a  constitutional  sense ;  and  it  is  immaterial  that  they 
are  called  "Jurors"  in  the  act  which  provides  for  such  proceeding. 

3.  Saiob— Takino  Pbopebty  without  CoifPKNSATioN— Rsmedt  of  Landowneb. 

A  landowner  whose  property  has  been  taken  for  a  public  use  without 
compensation  may  maintain  an  action  at  law  to  recover  damages  tix  the 
trespasa 

At  Law.    On  demurrer  to  complaint 

Rose,  Hemingway  &  Rose,  for  plaintiff. 
P.  C.  Dooley,  for  defendant 

TRIEBER,  District  Judge.  The  plaintiff  has  instituted  this  action 
against  the  defendant  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  trespass  of  the  defendant,  who  un- 
lawfully, with  force  of  arms,  entered  upon  his  premises — a  plantation 
in  the  county  of  Chicot — ^and  built  a  levee  thereon,  without  having  made 
compensation  therefor.  The  demurrer  to  the  complaint  is  upon  the 
ground  that  the  act  of  the  General  Assembly  of  the  state  of  Arkansas 
which  created  the  defendant  provided  for  the  manner  of  assessing  the 
damages  sustained  by  the  owner  of  the  lands,  and  that  this  act  excludes 
all  other  proceedings  to  recover  such  damages.  The  provision  relied 
on  is  section  i8  of  the  act  of  the  General  Assembly,  entitled  "An  act 
to  provide  for  building  and  repairing  levees  in  Chicot  county,"  approved 
March  20,  1883  (Acts  Ark.  1883,  pp.  163,  168).  This  section  is  as  fol- 
lows: 

"Sec.  18.  If  any  person  shall  feel  aggrieved  by  the  running  of  any  levee 
through  his  land  he  shall  within  ten  days  after  the  levee  is  located  give  notice 
to  the  inspector  of  the  district,  who  shall  then  notify  the  sheriff  to  summon 
six  land  owners  of  the  county  not  interested  in  the  land  through  which  the 
levee  is  to  run,  and  not  related  to  or  connected  by  marriage  with  the  owner 
thereof,  to  meet  at  a  time  fixed,  who  shall  after  being  duly  sworn  proceed  to 
examine  the  premises,  and  after  taking  into  consideration  the  advantages  and 
disadvantages  of  said  levee  to  claimant,  shall  award  to  him  such  damages,  If 
any,  as  they  may  deem  just  and  right  The  findings  shall  be  signed  by  the 
jurors  and  delivered  to  the  sheriff,  and  by  him  returned  to  the  board  of  in- 
spectors and  entered  of  record  on  its  minutes,  which  finding  shall  be  final  In 
the  premises.  The  damages,  if  any,  awarded  shall  be  paid  by  the  board  out 
of  the  fund  herein  provided  for  levee  purposes.  The  sheriff  and  jurors  shall  be 
allowed  the  same  fees  as  for  similar  services  in  the  circuit  court  and  to  be  paid 
by  claimant  if  no  damages  are  awarded,  otherwise  to  be  paid  by  the  board  of 
inspectors  out  of  the  levee  fund." 

In  the  absence  of  any  constitutional  restrictions,  there  can  be  no 
doubt  that  the  Legislature  would  have  the  power  to  provide  for  the 
assessment  of  damages  in  cases  of  this  kind  by  a  special  tribunal  or 

\  d.  See  Eminent  Domain,  vol.  18,  Cent  Dig.  §  729. 
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commissioners  appointed  by  a  court  or  an  executive  officer.  Bauman 
V.  Ross,  167  U.  S.  548,  17  Sup.  Ct.  966, 42  L.  Ed.  270.  Such  a  remedy 
would  not  only  be  unobjectionable,  but  would  probably  exclude  any 
other  proceeding  for  the  recovery  of  damages  in  cases  of  that  kind. 
But  by  the  provisions  of  the  present  Constitution  of  the  state  of  Ark- 
ansas, which  was  in  force  at  the  time  of  the  passage  of  this  act,  it  is 
provided  (section  22  of  the  Bill  of  Rights) : 

"The  right  of  property  Is  before  and  '  igher  than  any  constitntlonal  sanction ; 
and  private  property  shall  not  be  taken,  appropriated  or  damaged  for  public 
use,  without  just  compensation  therefor." 

Section  9  of  article  12  of  the  Constitution  is  as  follows : 

"No  property,  nor  right  of  way,  shall  be  appropriated  to  the  use  of  any  cor- 
poration until  full  compensation  therefor  shall  be  first  made  to  the  owner,  in 
money,  or  first  secured  to  him  by  a  deposit  of  money,  which  compensation,  irre- 
spective of  any  benefit  from  any  improvement  proposed  by  such  corporation, 
shall  be  ascertained  by  a  jury  of  twelve  men,  in  a  court  of  competent  Jurisdic- 
tion, as  shall  be  prescribed  by  law." 

That  the  defendant  is  a  corporation  has  been  expressly  determined 
by  the  United  States  Circuit  Court  of  Appeals  for  this  circuit  in  Board 
of  Levee  Inspectors  of  Chicot  County  v.  Crittenden,  94  Fed.  613,  36 
C.  C.  A.  418.  In  that  case,  which  was  an  action  against  the  same 
defendant,  and  under  the  same  act  as  this  action.  Judge  Caldwell,  in 
delivering  the  opinion  of  that  court,  said : 

"While  it  is  true  that  the  act  does  not  in  express  terms  say  that  the  board 
of  levee  inspectors  shall  be  a  body  corporate  and  subject  to  suit,  it  confers 
upon  the  board  all  the  powers  of  a  corporation.  It  is  authorized  to  locate, 
build,  and  repair  levees,  and  for  that  purpose  condemn  lands ;  to  employ  en- 
gineers and  such  other  agents,  attorneys,  and  employes  as  may  be  necessary 
to  carry  into  effect  the  objects  of  the  act  •  •  ♦  These  powers  are  the 
principal  attributes  of  a  corporation,  and,  although  the  statute  does  not  in 
terms  declare  it  to  be  a  corporation,  it  is  sufficient  if  that  intent  clearly  ap- 
pears. Whenever  the  powers  conferred  upon  a  board  are  of  such  a  character 
that  they  cannot  be  performed  or  made  effective  without  the  exercise  of  the 
right  to  sue  aiid  be  sued,  the  right  is  necessarily  implied." 

A  similar  act  was  passed  by  the  General  Assembly  of  this  state  while 
tlie  Constitution  of  1868  was  in  force.  That  act  provided  for  the  ap- 
pointment of  commissioners  by  the  circuit  court  to  assess  the  damages 
for  lands  sought  to  be  acquired  by  a  railroad  company  for  a  right  of 
way.     That  Constitution  contained  the  following  provision : 

"No  right  of  way  shall  be  appropriated  to  the  use  of  any  corporation  until 
full  compensation  therefor  shall  be  first  made,  in  money,  or  first  secured  by  a 
deposit  of  money  to  the  owner,  irrespective  of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation ;  which  compensation  shall  be  ascertained 
by  a  jury  of  twelve  men  in  a  court  of  record,  as  shall  be  prescribed  by  law." 

In  Whitehead  v.  Arkansas  Central  R.  Co.,  28  Ark.  460,  the  Supreme 
Court  of  Arkansas  held  that  the  act  of  1868  (Laws  1868,  p.  ^90)  author- 
izing railroads  to  have  the  damages  assessed  by  commissioners  appoint- 
ed by  the  circuit  court  was  in  conflict  with  the  provision  of  the  Consti- 
tution above  cited,  and  therefore  void. 

But  it  is  urged  that  this  act  provides  for  the  assessment  of  damages 
by  a  jury.  It  is  true,  the  act  docs  call  the  persons  who  are  to  assess 
the  damages  a  jury;  but  it  provides  for  only  six  jurors,  when  the  con- 
stitutional provision  requires  a  jury  of  twelve.    It  is  unnecessary  to 
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determine  whether,  if  that  were  the  only  defect  in  the  act,  the  court 
could  not  disregard  tlie  provision  limiting  tlie  jury  to  six,  and  have  the 
issues  tried  by  a  jury  of  twelve.  But  is  the  sheriff's  jury  provided  for 
by  that  act  a  jury,  within  the  meaning  of  the  constitutional  provision  ? 
A  trial  by  jury,  as  defined  by  the  Supreme  Court  of  the  United  States 
in  its  latest  opinion,  is  as  follows : 

*•  *Trial  by  jury,'  In  the  primary  and  usual  sense  of  the  term  at  the  common 
law  and  In  the  American  Constitutions,  is  not  merely  a  trial  by  a  jury  of 
twelve  men  before  an  officer  vested  with  authority  to  cause  them  to  be  sum- 
moned and  impaneled,  to  administer  oaths  to  them  and  to  the  constable  in 
charge,  and  to  enter  judgment  and  issue  execution  on  their  verdict ;  but  it  is 
a  trial  by  a  jury  of  twelve  men  in  the  presence  and  under  the  superintendence 
of  a  judge  empowered  to  instruct  them  on  the  law  and  to  advise  them  on  the 
facts,  and,  except  on  acquittal  of  a  criminal  charge,  to  set  aside  their  verdict 
if,  in  his  opinion,  it  is  against  the  law  or  the  evidence.  This  proposition  has 
been  so  generally  admitted  and  so  seldom  contested  that  there  has  been  little 
occasion  for  its  distinct  assertion."  Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 18, 
19  Sup.  Ct  580,  585,  43  L.  Ed.  873. 

Merely  calling  it  a  jury  does  not  make  it  so.  The  duties  of  the 
sheriff's  jury,  as  defined  by  the  act,  are  merely  those  of  commissioners. 
There  is  no  provision  for  a  superintendence  by  a  judge.  No  one  is 
authorized  to  instruct  them  on  the  law,  to  advise  them  on  the  facts,  or 
to  set  aside  their  verdict  if  it  is  against  the  law  and  evidence.  How 
is  the  sheriff's  jury  to  know  what  items  are  to  be  considered  by  them 
as  elements  of  damage  ?  No  provision  is  made  by  the  act  for  any  one 
to  instruct  them  as  to  the  law,  nor  is  any  one  authorized  to  set  aside 
their  verdict,  even  if  it  should  appear  conclusively  that  the  verdict  Vv^as 
the  result  of  prejudice,  passion,  partiality,  or  misconstruction  of  the  law. 

It  may  be  conceded  that  a  proceeding  before  such  a  body  is  not  viola- 
tive of  a  constitutional  provision  requiring  a  trial  by  a  jury,  if  an 
appeal  can  be  taken  from  the  decision  of  that  body  to  a  court  of  record, 
where  a  trial-  de  novo  may  be  had  by  a  constitutional  jury  of  12  men, 
under  the  superintendence  of  a  judge.  But  the  act  not -only  fails  to 
provide  for  an  appeal,  but  expressly  declares  that  the  finding  of  the 
sheriff's  jury  "shall  be  final  in  the  premises."  This  section  of  the 
act  is  therefore  clearly  in  conflict  with  the  Constitution  of  the  state. 

The  only  remedy  at  law  left  to  the  landowner  in  case  of  this  kind 
of  a  trespass  is  a  proceeding  such  as  has  been  instituted  by  the  plaintiff 
in  this  case.  It  is  true,  the  plaintiff  might  have  filed  a  bill  in  equity 
to  enjoin  the  trespass,  but  it  does  not  lie  in  the  mouth  of  the  defendant 
to  complain  of  the  plaintiff's  failure  to  avail  himself  of  that  remedy. 
Besides,  in  view  of  the  fact  tliat  an  interference  by  injunction  with  the 
building  of  that  levee  at  this  season,  when  high  water,  which  may  sub- 
ject that  entire  section  of  the  country  to  overflow,  is  almost  in  sight, 
the  court  would  not  be  apt  to  grant  such  an  injunction,  if  the  rights  of 
plaintiff  can  be  as  fully  protected  by  some  other  means.  The  plaintiff, 
by  the  institution  of  this  proceeding,  has  declared  himself  satisfied  with 
a  judgment  at  law  for  any  damages  he  may  suffer  by  reason  of  the 
defendant's  trespass  on  his  lands.  His  right  to  maintain  such  an  ac- 
tion is  beyond  doubt,  and  tlie  demurrer  to  the  complaint  will  be  over- 
ruled. 
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STATE  TRUST  CO.  T.  KANSAS  CITY,  P.  ft  O.  R.  CO.  (WESTINGHOUSB 
AIR-BRAKE  CO.,  Interyener). 

(Circuit  Court,  "W.  D.  Missouri,  W.  D.    February  15,  1904.) 

1.  Equitt  Plbadino  —  Multifa&iousnxss  —  Bill   Assebtzno   Iitoonbistbnt 

Lisivs. 

A  bill  of  Interyention  filed  In  a  suit  to  foreclose  a  mortgage  on  an  In- 
terstate railroad  is  multifarious,  where  it  asserts  two  distinct  and  incon- 
sistent rights  to  a  preferential  lien  by  the  interyener—one  on  the  ground 
that  it  furnished  supplies  necessary  to  the  operation  of  the  road  by  the 
mortgagor,  which  by  express  agreement  were  to  be  paid  for  from  current 
earnings,  and  that  such  earnings  were  made,  but  were  dlyerted  by  the 
mortgagor  to  other  purposes,  which  glyes  the  interyener  a  preferential 
lien  in  equity  on  the  corpus  of  the  property ;  and  the  second  on  the  ground 
that  Interyener  has  perfected  a  mechanic's  lien,  under  the  statutes  of  the 
state,  for  the  same  supplies,  which  entitles  It  to  a  Hen  on  the  real  prop- 
erty of  the  mortgagor  company  within  the  state  only,  and,  under  the  stat- 
ute, would  require  proof  that  the  supplies  were  furnished  for  the  better- 
ment of  the  proper^,  and  without  other  security  or  reliance  for  payment 
than  the  statutory  lien. 

2.  Sake— Pbocedube— CoMPELLiNO  Blbction. 

Where  a  bill  is  multifarious,  in  asserting  two  rights  of  action  which  are 
inconsistent  with  and  repugnant  to  each  other,  although  no  demurrer  is 
interposed  on  such  ground,  the  court  may  on  final  hearing  require  the 
complainant  to  elect  between  the  two  claims,  and  dismiss  the  bill  as  to  the 
other. 

In  Equity.    In  the  matter  of  the  bill  of  intervention  of  the  Westing- 
house  Air-Brake  Company. 
See  I20  Fed.  398. 

Haflf  &  Michaels,  for  intervener. 

Lathrop,  Morrow,  Fox  &  Moore,  for  defendants. 

PHILIPS,  District  Judge.  Not  until  the  coming  in  of  the  master's 
report,  and  during  the  argument  on  exceptions  thereto,  was  the  atten- 
tion of  the  court  drawn  to  a  particular  consideration  of  the  character 
of  the  bill  of  intervention  herein.  The  bill  discloses  that  the  intervenei 
is  claiming  under  two  distinct  liens — one,  in  assertion  of  an  equitable 
lien,  preferential  to  the  mortgage  under  which  the  Kansas  City,  Pitts- 
burg &  Gulf  Railroad  was  sold  under  foreclosure  proceedings;  the 
other,  under  a  mechanic's  lien  filed  a  few  days  after  the  appointment  of 
receivers  in  said  foreclosure  proceedings.  It  at  once  occurred  to  the 
court  that  the  situation  presented  an  anomaly  in  equitable  procedure. 
A  closer  examination  of  the  bill  and  the  findings  of  the  master  has  per- 
suaded the  court  that  this  condition  produced  by  the  double  aspect  ol 
the  bill  ought  to  be  obviated.  The  bill  is  clearly  multifarious.  '*B> 
multifariousness  in  a  bill  is  meant  improperly  joinings  in  one  bill  dis- 
tinct and  independent  matters,  and  thereby  confounding  them,  as,  fot 
example,  the  uniting  in  one  bill  of  several  matters,  perfectly  distinct 
and  unconnected,  against  one  defendant."  Story's  Eq.  Plead.  (loth 
Ed.)  par.  271.  "The  joindrx-  of  distinct  and  independent  matters,  each 
of  which  would  constitute  a  cause  of  action,  in  the  same  bill,  brought 
by  a  single  complai^v'^nt  against  the  same  defendant.  *  *  ♦  No 
general  rule  can  be  laid  down  as  to  what  constitutes  multifariousness. 
128  F.— -9 
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The  court  must  exercise  a  sound  discretion  in  determining  from  the  dr- 
cumstances  of  each  case  whether  the  bill  is  liable  to  that  objection* 
*  *  *  A  reason  given  for  this  is  the  inconvenience  of  mixing  up 
distinct  matters,  which  may  require  very  different  proceedings  or  de- 
crees by  the  court,  and  embarrass  the  defendant  in  his  proper  defense 
against  each."     Fletcher  on  Eq.  Pleadings,  pars.  107,  108. 

The  bill  shows  on  its  face  that  about  four-fifths  of  its  averments  and 
recitals  are  occupied  in  showing  that  the  intervener  is  entitled  to  a 
preferential  equitable  lien,  based  upon  the  distinct  averments  that  the 
supplies  furnished  by  intervener  to  the  mortgagor,  the  Kansas  City, 
Pittsburg  &  Gulf  Railroad  Company,  under  a  distinct  understanding 
between  the  vendor  and  vendee,  were  indispensably  necessary  to  its 
c^eration,  and  that  the  same  were  to  be  paid  for  out  of  the  current 
earnings  of  the  road.  And  then,  in  recognition  of  the  settled  rule  of 
law,  to  entitle  the  vendor  to  the  preference  sought,  it  is  alleged 
that  the  earnings  chargeable  with  such  lien  were  in  fact  realized,  and 
were  diverted  to  other  uses  than  the  current  expenditures  of  the  road, 
amply  sufficient  to  have  paid,  if  applied  according  to  the  understanding 
of  the  parties  to  the  payment  of,  the  debt  in  question.  In  short,  as 
contended  for  by  counsel  for  intervener  at  the  hearing,  it  was  sought 
by  the  bill  and  by  the  proofs  to  bring  the  case  within  the  purview  of 
the  rulings  of  the  Supreme  Court  in  Southern  Railway  v.  Carnegie 
Steel  Company,  176  U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed.  458— a  state 
of  facts  and  proofs,  it  must  be  conceded,  hardly  consistent  with  the 
right  to  a  mechanic's  lien  for  the  same  debt. 

The  great  volume  of  evidence  taken  before  the  master  was  directed 
to  the  issues  respecting  the  equitable  lien ;  and  the  master  has  found 
that  the  proof  fully  sustains  them,  and  has  reported  in  favor  of  a 
preferential  claim  over  the  mortgagee  and  the  defendant  the  Kansas 
City  Southern  Railway  Company,  the  purchaser  under  the  foreclosure 
proceedings,  to  be  enforced,  if  necessary,  on  the  corpus'  of  the  railroad 
property.  It  is  quite  observable,  on  the  taking  of  the  evidence,  that 
the  minds  of  intervener's  counsel  were  so  occupied  with  making  the 
proofs  before  the  master  essential  to  establish  the  equitable  preferential 
lien  that  the  evidence  introduced  respecting  the  validity  of  the  me- 
chanic's lien  was  most  meager,  leaving  its  validity  very  questionable. 
But  the  master  has  also  found  that  the  intervener  is  entitled  to  have 
said  mechanic's  lien  enforced  against  the  railroad  property  in  question. 
Only  a  single  paragraph  of  the  bill  is  devoted  to  the  averments  re- 
specting the  existence  and  validity  of  the  mechanic's  lien ;  and  the  masr 
ter  has  thus  turned  the  matter  over  to  the  court  to  determine  which 
of  the  two  liens  shall  be  enforced,  or  whether  both  of  them.  This 
double  attitude  of  the  intervener,  based  on  both  of  said  alleged  liens, 
is  inconsistent  and  repugnant.  The  one  rests  entirely  upon  general 
rules  and  principles  of  equity,  and  the  other,  unknown  to  the  common 
law,  is  solely  the  creature  of  the  local  statute.  The  facts  essential  to 
create  the  one  are  distinct,  in  material  particulars,  from  those  essential 
to  create  the  other — so  much  so,  that  the  two  claims  and  relief  there- 
under cannot  exist  and  be  enforced  simultaneously.  In  law,  the  proof 
that  supports  the  first  is  incompatible  with  the  assertion  of  the  other. 
The  very  foundation  of  the  claim  in  equity  is  that  the  materials  fur- 
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nished  were  under  an  agreement,  expressed  or  implied  (and,  under  the 
proofs  and  findings  of  the  master  in  this  case,  an  express  agreement), 
that  the  vendor  looked  for  payment  to  the  current  earnings  of  the  road, 
and  that  there  were  such  earnings,  but  the  same  had  been  diverted 
by  the  road  to  other  purposes,  which  entitle  the  vendor  to  the  equitable 
lien  on  the  corpus  of  the  railroad ;  while  the  mechanic's  lien  rests  upon 
a  contract  between  the  parties  that  the  materials  furnished  were  to  go 
into  the  betterment  of  the  railroad,  that  they  did  enter  therein,  and  the 
mechanic's  Uen  was  filed  in  reliance  upon  this  security,  that  no  other 
security  or  reliance  was  intended  or  given,  and  that  all  the  acts  re- 
quired by  the  statute  to  complete  the  lien  were  coniplied  with. 

The  measure  6i  relief  and  the  judgment  of  the  court  cm  the  two 
liens  are  different  Under  tlie  equity  lien,  the  vendor  must  look  alone 
to  the  earnings  of  the  road,  on  the  faith  of  which  he  gave  the  credit. 
He  must  therefore  show  by  his  proofs  that  there  were  such  earnings, 
to  which  his  Uen  would  attach,  and  that,  by  reason  of  their  diversion  to 
other  purposes  and  uses  than  the  legitimate  expenditures  in  the  opera- 
tion of  the  road,  the  equitable  intervention  of  the  court  is  invoked  to 
subject  the  corpus  of  the  property,  to  the  extent  of  the  benefit  it  has 
received  from  such  diverted  fund.^  Consequently,  if  there  were  no 
such  current  earnings,  and  no  such  diversion,  no  such  lien  can  be  recog- 
nized and  enforced.  Furthermore,  the  equitable  lien,  if  the  materials 
furnished  were  employed  along  the  whole  extent  of  the  line,  should 
create  a  charge  upon  the  whole  extent  of  the  railroad  line  from  the 
Missouri  river  to  the  Gulf  of  Mexico,  the  property  bought  by  the  pur- 
chaser at  the  foreclosure  sales.  It  would  be  subject  to  the  further 
limitation  that  if  the  debt  claimed  amounted  to,  say,  $50,000,  but  the 
fund  diverted  was  only  $25,000,  only  50  per  cent,  of  the  debt  could  be 
enforced  as  a  Ken.  It  would  also  be  subject  to  the  further  condition 
that  the  lienor  could  only  share  pro  rata  with  other  liens  of  equal 
dignity.  Whereas  the  statutory  mechanic's  Uen  covers  "the  roadbed, 
station  houses,  depots,  bridges,  rolling  stock,  real  estate,  and  improve- 
ments of  such  railroad,"  limited,  however,  to  such  property  in  the  state 
of  Missouri,  where  the  lien  was  filed.  Section  4239,  Rev.  St  Mo.  1899. 
By  section  4240  of  this  statute,  such  lien  "shall  attach  to  the  buildings, 
erections,  improvements,  roadbed  and  property  mentioned  from  tfie 
date  of  the  commencement  of  such  work  and  labor,  or  from  the  time 
such  materials  were  furnished  or  delivered,  and  shall  be  prior  to  all 
mortgages  or  encumbrances  placed  upon  the  property  affected  by  this 
lien  subsequent  to  the  passage  of  this  article."  From  which  it  is  ap- 
parent that  no  other  lienor  can  come  in  and  share  in  the  proceeds  of 
the  judgment  for  the  enforcement  of  the  lien ;  and,  by  section  4250  un- 
der which  the  lien  is  sought  to  be  enforced,  "the  judgment,  if  for  the 
plaintiff,  shall  be  against  such  defendant  as  in  ordinary  cases,  with  the 
addition  that  if  no  sufficient  property  of  the  defendant  can  be  found  to 
satisfy  such  judgment  and  costs  of  suit,  then  the  residue  thereof  be 
levied"  on  the  property  covered  by  the  Hen. 

It  being  a  statutory  lien,  the  judgment  of  this  court  would  have  to 
follow  absolutely  the  statutory  direction.  There  is  no  prayer  in  this 
bin  for  such  judgment.  But  the  first  prayer  is  that  said  claim  of -the 
petitioner  be  adjudged  and  decreed  to  be  an  indebtedness  and  Uability 
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contracted  by  the  Gulf  Railway  for  current  expenses,  **and  necessary 
to  keep  said  railroad  a  goin^  and  continuous  business,  and  concern, 
from  day  to  day,  and  that  said  claim  be  decreed  a  lien  on  the  corpus 
of  the  property  sold  at  the  foreclosure  sale,  and  on  the  proceeds  of  said 
sale,  and  on  the  funds  and  assets  in  the  hands  of  the  receivers" ;  and, 
second,  for  a  decree  declaring  said  claim  on  said  open  running  account 
to  be  a  lien  by  virtue  of  the  statute  upon  the  roadbed,  station  houses, 
depots,  bridges,  rolling  stock,  real  estate,  improvements,  and  all  prop- 
erty whatsoever  which  did  belong  to  the  said  Gulf  Railroad,  and  which 
is  now  held,  owned,  controlled,  or  operated  by  the  defendant  Southern 
Railway  Company,  prior  to  any  mortgages  or  Hens  whatsoever ;  and, 
third,  ordering  and  directing  that  there  be  paid  to  the  petitioner  out  of 
the  funds  now  or  hereafter  in  the  hands  of  said  receivers,  or  out  of  the 
funds  realized  from  the  sale  of  said  property  under  said  foreclosure, 
or  by  the  said  Southern  Railway  Company,  or  its  assigns,  out  of  the 
treasury  or  funds  in  its  hands,  sufficient  to  pay  the  amount  of  the  pe- 
titioner's claim. 

The  prayer  for  judgment  on  the  mechanic's  lien  is  about  as  indefinite 
and  extensive  as  the  description  of  the  property  given  in  the  mechanic's 
lien,  which  seems  to  have  proceeded  upon  the  assumption  that  the  lien 
extended  to  all  the  road  and  property  of  the  Gulf  Railroad  Company, 
both  in  and  outside  of  the  state,  when  it  appears  from  the  bill  of  com- 
plaint, and  especially  the  records  of  this  court  in  the  foreclosure  pro- 
ceedings, that  the  line  of  railroad  extended  over  independent  corpora- 
tions, created  under  the  laws  of  the  states  of  Texas,  Arkansas,  and 
Kansas. 

In  such  condition  of  the  bill  of  complaint  and  the  findings  of  the  mas- 
ter, what  can  or  should  the  court  do  ?  It  is  a  condition  of  legal  com- 
plications, embarrassments,  and  contradictions,  for  which  the  inter- 
vener, by  his  bill  of  complaint,  is  primarily  responsible.  The  usual 
remedy  for  such  manifest  and  irreconcilable  multifariousness  is  by 
demurrer,  which  the  defendants  did  not  interpose.  In  so  far  as  the 
defendants  are  concerned,  the  failtire  to  demur  could  be  held  to  con- 
stitute a  waiver  on  their  part;  but  the  court  may,  however,  take  the 
objection  at  the  hearing  sua  sponte,  for  the  court  is  not  bound  to  allow 
a  bill  of  such  a  nature,  although  the  party  may  not  take  the  objection 
in  season.  Story,  Eq.  Plead.  (loth  Ed.)  §  271 ;  Greenwood  v.  Church- 
ill, I  Myl;  &  K.  559.  "Such  a  bill  may  be  dismissed  by  the  court  of 
its  own  accord,  even  if  not  objected  to  by  the  defendant."  Fletcher, 
Eq.  Plead.  §  227. 

As  said  by  Mr.  Justice  Gray  in  Hefner  v.  Northwestern  Life  Insur- 
ance Company,  123  U.  S.  752,  8  Sup.  Ct.  339,  31  L.  Ed.  309: 

"MultlfarlousDess  as  to  subjects  or  parties  within  the  jurisdiction  of  a  court 
of  equity  cannot  be  taken  advantage  of  by  a  defendant,  except  by  demurrer, 
pleading,  or  answer  to  the  bill,  although  the  court,  in  its  discretion,  may  take 
the  objection  at  the  hearing  or  on  appeal,  and  order  the  bill  to  be  amended  or 
dismissed." 

In  view  of  the  fact  that  the  evidence  has  been  taken  and  completed 
on  both  issues  tendered  in  the  bill,  the  court  will  not  avail  itself  of  its 
right  to  dismiss  the  bill,  as  there  seems,  from  the  cursory  examination 
the  court  has  made  of  the  evidence,  an  apparently  meritorious  claim  to 
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equitable  relief;  but  tlie  court  will  require  the  intervener  to  make  its 
election  in  writing  as  to  which  one  of  the  liens  sought  to  be  enforced 
it  will  stand  upon  for  final  decree,  and  dismiss  the  bill  as  to  the  other 
dainu 


THE, SICILIAN  PRINCE. 
fDlstrlct  Court  8.  D.  New  York.    January  29,  1904.) 

1.  Collision— -OvKBTAKiNO  Stkaic  Vkssei/— Constbuction  of  Rulss. 

A  steam  vessel  coming  up  with  another  from  a  direction  more  than  two 
points  abaft  her  beam  does  not  cease  to  be  an  overtaking  vessel,  required 
by  article  24  of  the  inland  navigation  rules  (30  Stat.  101  [U.  S.  Comp.  St. 
1901,  p.  2888])  to  keep  out  of  the  way,  because  of  the  fact  that  the  over- 
taken vessel  is  at  the  time  going  astern. 

2.  Saice-^^vidence  Considered. 

While  the  steamship  Sicilian  Prince,  on  the  east  side  of  the  channel  in 
Upper  New  York  Bay,  was  turning  in  order  to  head  out  to  sea,  and  was 
going  astern  in  a  northwesterly  direction,  she  was  overtaken  by  the  steam- 
er Jefferson,  coming  down  the  bay,  and  a  collision  resulted.  'The  Jef- 
ferson was  going  at  a  speed  of  about  14  knots,  nearly  her  full  speed,  with 
an  ebb  tide,  and  maintained  such  speed  until  the  collision.  She  was  over- 
hauling another  steamer,  which  was  on  her  starboard  side,  and  passed  to 
the  right  of  the  Sicilian  Prince,  although  whether  she  was  far  enough 
behind  such  steamer  to  have  passed  to  starboard  under  her  stem  was  in 
dispute.  Held,  that  she  was  in  fault  for  not  keeping  out  of  the  way  as 
an  overtaking  vessel  as  required  by  the  rules;  for  being  on  the  wrong 
side  of  the  channel,  also,  in  violation  of  the  rules;  and  for  not  reducin;; 
her  speed  and  falling  behind  the  other  steamer,  if  necessary,  to  leave  her 
.  free  to  pass  to  starboard  before  she  reached  the  Sicilian  Prince.  Heldy  also, 
that  the  Sicilian  Prince  was  guilty  of  contributory  fault  in  that,  while 
backing  across  the  main  channel  in  a  crowded  harbor,  and  having  seen 
the  two  steamers  approaching  when  a  mile  distant,  and  stopped  her  en- 
gines, she  failed  to  give  further  attention  to  them,  or  to  repeat  her  signal 
that  she  was  going  astern,  when  the  action  of  the  Jefferson  indicated 
that  it  had  not  been  heard. 

8L   SAlfE—ENTBIES  IN  LOO. 

Where  no  entries  in  relation  to  a  collision  are  made  in  the  ship's  log, 
or  when  the  entries  which  are  made  are  iutentionally  meager,  league  and 
perfunctory,  or  when  portions  of  the  log  probably  containing  entries  relat- 
ing to  a  collision  have  been  removed,  the  presumption  is  that  the  vessel 
whose  log  has  been  so  kept  was  in  fault 

In  Admiralty.     Suit  for  collision. 

Wing,  Putnam  &  Burlingham,  for  libelant. 
Convers  &  Kirlin,  for  claimant 

HOLT,  District  Judge.  This  libel  was  filed  to  recover  damages 
caused  by  a  collision  between  two  steamers,  the  Sicilian  Prince  and 
the  Jefferson,  which  occurred  on  April  2,  1903,  in  the  Upper  Bay  of- 
New  York,  fibout  opposite  the  Erie  Basin.  The  Sicilian  Prince  had 
been  anchored  that  afternoon  on  the  west  side  of  the  bay,  just  below 
the  Statue  of  Liberty.  The  tide  was  ebb,  so  that,  while  at  anchor,  she 
lay  headed  in  a  northerly  direction.  She  weighed  anchor,  and  started 
to  go  to  sea,  and  in  order  to  do  so  was  obliged  to  turn  completely 
around,  ^he  went  from  her  anchorage  across  to  the  east  side  of  the 
channel  under  a  port  helm,  without  succeeding  in  turning  down  the 
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Stream.  She  thereupon  backed  across  the  channel  to  the  west  side, 
and  then  again  crossed  to  the  east  side,  but  again  failed  to  turn  enough 
to  go  out 'to  sea.  She  stopped  near  Buoy  14,  on  the  east  side  of  the 
channel,  having  at  that  time  got  turned  so  as  to  head  about  southeast. 
She  then  again  started  to  back  up  into  the  channel,  and  while  backing 
her  officers  noticed  two  steamers,  which  were  the  El  Paso  and  the 
Jefferson,  coming  down  from  New  York  on  substantially  parallel 
courses,  the  El  Paso  leading,  and  being  more  to  the  westward.  The 
Sicilian  Prince,  while  these  two  steamers  were  at  a  considerable  dis- 
tance, estimated  by  different  witnesses  at  from  half  a  mile  to  a  mile, 
sounded  three  blasts  on  her  whistle,  to  indicate  that  she  was  going 
astern.  The  witnesses  on  the  Jefferson  deny  that  they  heard  three 
blasts,  but  testify  that  they  heard  what  they  understood  to  be  two 
blasts  from  the  Sicilian  Prince.  They  state  that  they  thought  that 
this  was  a  signal  given  to  a  tug  with  a  tow,  which  they  assert  was  then 
in  the  neighborhood  of  the  Sicilian  Prince.  The  witnesses  on  the 
Sicilian  Prince  deny  that  there  was  any  such  tug  in  their  vicinity.  Im- 
mediately after  sounding  the  t^iree  blasts,  the  Sicilian  Prince  stopped 
her  engines.  Her  witnesses  state,  in  substance,  that  the  engines  re- 
mained stopped  two  or  three  minutes,  and  that  she  had  substantially 
ceased  to  have  stemway ;  that  the  two  steamers  came  on  down  the  bay 
practically  without  changing  their  course,  the  Jefferson  bearing  down 
close  to  the  Sicilian  Prince;  that  the  Jefferson,  when  about  a  ship's 
length  from  the  Sicilian  Prince,  sounded  one  blast  on  her  whistle; 
that  the  officer  at  the  stem  of  the  Sicilian  Prince,  when  the  Jefferson 
was  from  about  60  to  100  feet  away,  noticing  the  danger  of  a  collision, 
telegraphed  to  the  bridge  an  order  to  go  ahead,  and  that  this  order 
was  transmitted  from  the  bridge  to  the  engine  room,  and  the  engines 
immediately  put  in  motion.  The  bow  of  the  Jefferson  passed  the 
Sicilian  Prince,  and  the  entire  vessel  almost  wholly  cleared  her.  Just 
before  the  collision,  the  Jefferson,  seeing  that  one  was  inevitable,  put 
her  wheel  hard  astarboard,  to  throw  her  stern  away  and  lessen  the  blow. 
The  starboard  quarter  of  the  Sicilian  Prince  struck  the  port  side  of  the 
Jefferson  about  60  feet  from  the  stern,  causing  considerable  damage  to 
the  Jefferson,  but  very  trifling  damage  to  the  Sicilian  Prince. 

The  evidence  establishes, .  in  my  opinion,  that  the  Jefferson  ap- 
proached the  Sicilian  Prince  from  a  direction  which  was  in  fact  more 
than  two  points  abaft  the  beam  of  the  Sicilian  Prince,  and  that,  even 
upon  the  view  of  the  evidence  most  favorable  to  the  Jefferson,  it  was 
certainly  a  matter  not  free  from  doubt  whether  the  direction  was  not 
more  than  two  points  abaft  the  beam  of  the  Sicilian  Prince ;  and  that 
the  place  of  the  collision  was  near  the  easterly  side  of  the  channel,  about 
200  or  300  yards  northerly  or  northwesterly  from  Buoy  14.  In  my 
opinion,  therefore,  the  Jefferson  was  in  fault,  for  the  reason  that,  being 
an  overtaking  vessel,  she  did  not  keep  out  of  the  way  of  the  Sicilian 
Prince,  as  required  by  rule  24;  for  the  reason  that  she  did  not  keep 
to  that  side  of  midchannel  which  lay  on  her  starboard  side,  as  required 
by  rule  25 ;  and  for  the  reason  that  if,  as  alleged  by  the  witnesses  for 
the  Sicilian  Prince,  the  Jefferson  was  sufficiently  behind  the  El  Paso 
so  that  she  was  free  to  port  and  pass  to  the  right  under  her  stern,  she 
did  not  do  so;  and,  on  the  other  hand,  if,  as  alleged  by  the  witnesses 
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for  the  Jefferson,  her  bow  overlapped  the  El  Paso,  so  that  she  could 
not  safely  port  without  danger  of  a  collision  with  the  El  Paso,  she  was 
in  fault  for  approaching-  so  near  to  the  Sicilian  Prince  in  such  a  situa- 
tion, and  should,  before  approaching  so  near,  have  stopped,  and  fallen 
behind  the  El  Paso,  so  as  to  be  free  to  port  and  pass  to  the  right  in 
safety.  The  collision  happened  in  the  daytime.  The  weather  was 
clear.  There  were  no  other  vessels  in  the  neighborhood.  The  main 
channel  there  is  more  than  half  a  mile  wide.  The  Jefferson  was  mak- 
ing about  14  knots  an  hour,  very  nearly  her  full  speed,  and  did  not 
slacken  speed  at  all  before  the  collision.  She  was  a  little  faster  than  the 
El  Paso,  and  was  overhauling  her,  and  apparently  preferred  to  take  the 
risk  of  shaving  close  to  the  Sicilian  Prince,  rather  than  stop  for  a  few 
minutes  and  drop  back,  or  change  her  course. 

The  extraordinary  theory  asserted  by  the  captain  of  the  Jefferson 
in  his  testimony  that,  as  the  Sicilian  Prince  was  going  astern,  her  stern 
was  to  be  deemed  her  bow,  and  she  was  bound  to  keep  out  of  the  way 
under  the  starboard-hand  rule,  while  the  Jefferson  had  the  right  of 
way,  and  was  bound  to  keep  her  course  and  speed,  is,  in  my  opinion, 
entirely  untenable.  The  sole  test  under  rule  24,  as  to  what  is  an  over- 
taking vessel,  is  whether  she  is  coming  up  with  another  vessel  from  a 
direction  more  than  two  points  abaft  her  beam ;  and,  in  my  opinion,  the 
question  whether  the  overtaken  vessel  is  going  ahead  or  astern  is  im- 
material on  the  question  whether  another  vessel  is  an  overtaking  ves- 
sel. Any  steam  vessel  under  way,  whose  engines  are  going  at  full 
speed  astern,  is  required  by  rule  28  to  indicate  that  fact  by  three  short 
blasts  on  the  whistle;  and  the  neglect  of  an  overtaken  vessel,  going 
astern,  to  give  such  a  signal  might  be  sufficient,  under  all  the  circum- 
stances of  a  case,  to  exonerate  an  overtaking  vessel  for  a  collision. 
But  the  presumption  in  all  cases  is  that  a  vessel  which  overtakes  an- 
other and  comes  in  collision  with  it  is  in  fault. 

The  question  whether  the  Sicilian  Prince  should  also  be  held  to  have 
been  in  fault  is  one  upon  which  I  have  felt  much  doubt.  The  faults 
of  the  Jefferson,  in  my  opinion,  were  clear ;  and  it  is  undoubtedly  the 
general  rule  that,  if  one  vessel  is  plainly  in  fault,  any  reasonable  doubt 
as  to  the  contributory  faults  charged  against  the  other  vessel  should  be 
resolved  in  her  favor.  The  Victory,  168  U.  S.  423,  18  Sup.  Ct.  149, 
42  L.  Ed.  519,  and  cases  cited.  But  upon  full  consideration  I  think 
that  the  Sicilian  Prince  committed  faults  too  serious  to  be  overlooked. 
She  was  backing  across  the  main  channel  of  a  crowded  harbor.  She 
saw  the  El  Paso  and  the  Jefferson  coming  down  the  harbor,  a  long  dis- 
tance away.  All  of  the  witnesses  say  half  a  mile  or  more ;  several  put 
it  at  three-quarters  of  a  mile  or  a  mile ;  and  Braun,  the  pilot,  an  un- 
usually competent  observer,  puts  the  position  of  the  Jefferson  at  a 
mile  and  a  half  away  when  he  first  noticed  the  vessels  coming,  and  a 
mile  away  when  the  three  blasts  of  the  whistle  were  sounded.  The 
Sicilian  Prince  had  previously  started  astern  at  full  speed,  and  had 
been  going  astern  at  full  speed  two  or  three  minutes.  After  sounding 
the  signal  that  she  was  going  astern,  her  engines  were  stopped.  The 
only  apparent  reason  for  stopping  was  to  avoid  the  danger  of  a  col- 
lision with  the  two  approaching  steamers.  The  witnesses  on  the 
Sicilian  Prince  testify  that  when  the  collision  occurred  the  engines  had 
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been  stopped  two  or  three  minutes,  and  that  the  Sicilian  Prince  had 
then  ceased  to  have  any  sternway.  Some  of  the  witnesses  even  say  that 
the  ebb  tide  was  then  moving  her  down  towards  the  buoy.  But  upon 
all  the  evidence  I  do  not  believe  that  the  Sicilian  Prince  had  ceased 
to  have  sternway.  The  manner  in  which  the  vessels  came  together  in 
the  collision  seems  to  me  to  show  that  the  Sicilian  Prince  was  still 
forging  astern  to  some  extent  The  entry  about  the  collision  in  the 
chief  officer's  log  is  as  follows:  "While  coming  astern  in  slewing 
ship  round,  stem  touched  SS.  Jefferson,  who  was  coming  down 
harbour ;  damage,  if  any,  unknown.  Steamer's  sternway  indicated  by 
three  blasts  on  whistle."  This  entry  admits,  and  from  all  the  evidence 
I  conclude,  that  the  Sicilian  Prince  was  still  making  sternway  to  some 
extent  when  the  accident  happened.  I  think,  under  these  circumstan- 
ces, that  she  was  in  fault  for  keeping  no  proper  lookout,  and  paying 
no  proper  attention  to  the  vessels  to  avoid  which  she  had  stopped  her 
engines,  and  for  not  repeating  her  signal  that  she  was  going  astern,  or, 
if  she  had  substantially  stopped,  for  not  sounding  alarm  whistles.  She 
admittedly  saw  the  two  vessels  coming  down,  and  gave  them  a  signal 
that  she  was  going  astern,  but  it  was  when  they  were  a  very  long  dis- 
tance away.  No  answer  was  received,  and  there  was  nothing^  to  indi- 
cate that  the  approaching  steamers  had  noticed  or  understood  die  signal. 
The  engines  on  the  Sicilian  Prince  were  stopped,  and  apparently  were 
stopped  solely  because  the  El  Paso  and  the  Jefferson  were  coming 
across  her  path,  but  the  officers  and  the  lookout  on  the  Sicilian  Prince 
apparently  paid  no  further  attention  to  those  two  vessels,  and  did  not 
notice  their  approach  until  the  Jefferson,  about  a  ship's  length  away, 
sounded  one  whistle.  Tjie  officer  at  the  stem,  who  should  have  been 
on  the  watch  for  them,  first  thought  that  there  was  danger  of  collision 
when  the  Jefferson  was  from  about  60  to  100  feet  away.  He  then 
gave  an  order  to  go  ahead  at  full  speed,  but  the  order  was  too  late. 
If  those  on  the  Sicilian  Prince  had  noticed  that  the  two  steamers  were 
continuing  to  bear  down  in  her  direction,  I  think  her  pilot  should  have 
suspected  that  the  three  blasts  previously  given  had  not  been  heard,  or 
had  been  misconstrued,  and  should  have  repeated  the  signal  that  she 
was  going  astern,  while  the  Jefferson  was  still  a  sufficient  distance 
away.  Any  vessel  backing  across  a  channel,  in  the  way  of  other  vessels 
navigating  it,  is  bound  to  exercise  extreme  care  to  notify  the  other 
vessels  of  her  maneuver. 

The  records  of  the  logs  of  the  Sicilian  Prince  are  unsatisfactory. 
The  meager  entry  in  the  chief  officer's  log  has  been  already  quoted. 
The  chief  engineer's  log  and  the  engineer's  scrap  log,  in  its  present  con- 
dition, contain  no  entries  about  the  collision.  The  scrap  log  shows 
that  a  leaf  has  been  cut  out  between  the  pages  containing  entries  of 
March  30th  and  of  April  3d,  and  no  explanation  is  given  why  or 
how  this  page  was  removed.  The  meagerness  of  the  entry  in  the  chief 
officer's  log,  the  absence  of  any  entry  in  the  engineer's  log,  and  the  re- 
moval of  the  leaf  in  the  scrap  log  all  seem  to  me  to  have  been  inten- 
tional. It  is  the  universal  custom  of  all  vessels  to  keep  a  log,  and  the 
statutes  of  the  United  States  require  them  to  do  so.  This  requirement 
is  not  fulfilled  by  having  a  book  called  a  log,  in  which  no  entries  are 
made,  or  in  which  tlie  entries  which  are  made  are  intentionally  meager, 
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▼ague,  and  perfunctory,  or  in  which  leaves  probably  contjuning  en- 
tries relating  to  transactions  in  litigation  are  removed.  The  legitimate 
inference  in  all  such  cases  is  that,  if  the  true  facts  were  entered  in 
the  log,  they  would  be  unfavorable  to  the  vessel. 

My  conclusion  is  that  both  the  Jeiferson  and  the  Sicilian  Prince 
were  in  fault,  and  that,  therefore,  there  should  be  a  decree  in  favor  of 
the  libelant  and  against  the  Sicilian  Prince  for  half  the  damages  suf- 
fered by  the  Jefferson^  with  a  reference  to  ascertain  the  amount 


Id  re  FORBES  et  aL 

(District  Court,  D.  Massachusetts.    February  11, 1004.) 

No.  8,338 

1.  Bankbttptct— 'Pabtnebshif— Petitior  bt  Ore  Pabtrkb  aoainbt  Fmc  and 

GOPABTNEB. 

Where  a  petitioD  has  been  filed  by  one  iMirtner  to  bring  Ms  firm  and 
Ills  copartner  into  bankruptcy,  the  latter  is  not  entitled  to  insist  upon 
proof  of  an  act  of  bankruptcy,  which  the  petitioner  is  not  required  to  al- 
lege either  by  the  bankruptcy  act  or  by  the  practice  thereunder,  nor  can 
he  set  up  the  want  of  such  an  act  as  a  defense  to  the  petition,  but  he  may 
set  up  the  defense  of  solvency,  since  an  adjudication  of  bankruptcy  against 
all  the  partners  is  essential  to  one  against  the  flrnit  and  on  that  issue  he 
is  entitled  to  a  trial  by  jury. 

In  Bankruptcy. 

Southard  &  Parker,  for  petitioner. 
Clement  G.  Morgan,  for  respondent 

LOWELL,  District  Judge.  This  is  a  petition  in  the  usual  form  filed 
by  one  partner  to  bring  his  firm  and  his  copartner  into  bankruptcy. 
The  copartner,  being  served,  has,  by  his  answer,  denied  "that  he  has 
committed  the  act  of  bankruptcy  alleged  in  the  petition,  or  that  he  is 
insolvent,"  and  has  afso  denied  that  the  partnership  existed  at  the  date 
of  the  petition  or  at  any  other  date.  He  has  claimed  a  jury  trial.  The 
court  has  to  consider  if  a  jury  trial  can  be  had,  and,  should  it  be  or- 
dered, what  issues  are  to  be  submitted  to  the  jury. 

Some  difficulties  arising  in  the  bankruptcy  of  partnerships,  and  espe- 
cially in  dealing  with  voluntary  petitions  by  one  partner,  were  stated 
by  this  court  in  In  re  Carleton  (D.  C.)  115  Fed.  246.  Neither  the  act 
of  July  I,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp.  St  1901,  p.  3418], 
nor  the  act  of  March  2,  1867,  c.  176,  14  Stat.  517,  nor  the  general 
practice  of  courts  of  bankruptcy  under  either  act,  has  required  an  al- 
legation of  an  act  of  bankruptcy  in  a  petition  filed  by  one  partner  to 
bring  into  bankruptcy  his  partnership  and  partners.  The  act  of  1898 
does  not  require  an  allegation  of  insolvency,  though  the  allegation  that 
the  partners  are  unable  to  pay  their  debts,  which  is  contained  in  Form 
No.  2,  promulgated  by  the  Supreme  Court  under  authority  of  the  act, 
comes  almost  to  the  same  thing.  On  the  other  hand,  General  Order 
8,  under  the  act  of  1898,  and  General  Order  18,  under  the  act  of  1867, 
alike  have  provided  that  a  partner  refusing  to  join  in  a  partnership  pe- 
tition filed  by  his  copartner  is  entitled  to  resist  the  prayer  of  the  peti- 
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tion  as  if  it  had  been  filed  by  a  creditor,  and  ''shall  have  the  right 
*  *  *  to  make  proof,  if  he  can,  that  the  partnership  is  not  insolvent 
or  has  not  committed  an  act  of  bankruptcy."  The  general  order  thus 
appears  to  provide  that  the  nonassenting  partner  may  disprove  that 
which  the  petitioning  partner  need  not  allege.  If  it  be  suggested  that 
the  general  order  is  intended  to  require  that  the  former  m5ce  his  de- 
fense by  way  of  confession  and  avoidance,  the  answer  is  obvious  that 
it  is  hard  to  imagine  the  course  of  a  trial  in  which  a  respondent  is  re- 
quired by  affirmative  proof  to  negative  generally  the  commission  of  any 
act  of  bankruptcy,  no  specific  act  having  been  alleged  anywhere  in  the 
pleadings. 

If  we  pass  frcwn  the  statute  itself,  the  general  orders  and  forms  duly 
promulgated  thereunder,  and  the  unreported  practice  of  courts  of  bank- 
ruptcy, to  reported  decisions,  we  shall  find  that  under  the  act  of  1867 
the  inferior  federal  courts  uniformly  held  that  the  petition  of  one  part- 
ner to  put  into  bankruptcy  his  firm  and  copartners  need  allege  no 
act  of  bankruptcy,  though  it  might  do  so.  See  cases  cited  in  In  re 
Carleton  (D.  C.)  115  Fed.  246,  248.  An  allegation  of  insolvency,  re- 
quired in  all  cases  by  the  act  of  1867,  was  held  sufficient.  Unless  the 
petition  alleged  an  act  of  bankruptcy,  the  nonassenting  partner  was  shut 
up  to  disproof  of  insolvency.  These  decisions  thus  limited  the  effect 
of  the  general  order,  and  for  many  purposes  they  treated  the  petition 
of  one  partner  as  a  voluntary  petition.  On  the  other  hand,  the  Su- 
preme Court  in  Medsker  v.  Bonebrake,  108  U.  S.  66,  2  Sup.  Ct  351, 
27  L.  Ed.  654,  held  that  as  to  a  nonassenting  partner  adjudged  bank- 
rupt upon  the  petition  of  his  copartner,  the  case  was  one  of  "compulsory 
or  involuntary  bankruptcy,"  for  the  purpose  of  classifying  preferences. 
The  apparent  conflict  between  the  statute,  the  forms,  the  practice,  and 
many  decisions  of  inferior  courts  on  the  one  hand,  and  a  general  order 
and  a  dictum  of  the  Supreme  Court  (m  the  other,  was  tfius  inherited 
from  the  act  of  1867.  While  General  Order  8,  under  the  act  of  1898, 
has  not  removed  the  difficulty,  it  has  neither  increased  nor  created  it. 
See  In  re  Penn,  Fed.  Cas.  No.  10,927.  To  overthrow  the  general 
practice  and  the  unanimous  decisions  of  courts  of  bankruptcy,  because 
opposed  to  a  dictum  of  the  Supreme  Court,  is  dangerous ;  dangerous 
also  to  disregard  a  clear  expression  of  that  court's  opinion,  because  op- 
posed to  the  unbroken  practice  of  all  courts  of  bankruptcy  under  two 
bankrupt  acts  as  well  as  to  many  reported  decisions  of  those  courts. 

To  decide  the  present  case,  the  general  nature  of  partnership  pro- 
ceedings in  bankruptcy  must  be  considered,  since  there  lies  the  origin 
of  the  confusion.  For  some  purposes  a  partnership  has  been  treated 
as  an  entity  apart  from  the  partners;  for  other  purposes  it  has  been 
treated  as  a  congeries  of  partners.  Some  courts  have  suggested  that 
the  act  of  1898  has  adopted  for  bankruptcy  the  theory  of  an  entity 
separate  from  the  partners.  Sections  i  (19),  5a ;  In  re  Meyer,  98  Fed. 
976,  39  C.  C.  A.  368;  In  re  Mercur,  122  Fed.  384,  58  C.  C.  A.  472. 
Yet  this  treatment  of  a  partnership  is  irreconcilable  with  other  pro- 
visions of  the  statute.  Section  sh  of  the  act  provides  that  the  partner- 
ship property  (except  in  case  of  consent)  shall  not  be  administered  in 
bankruptcy  unless  all  the  partners  are  adjudged  bankrupt.  This  is, 
in  eflfect,  a  provision  that  the  partnership  shall  not  be  made  bankrupt 
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except  by  an  adjudication  of  all  its  partners^  Adjudication  without  ac- 
companying distribution  of  the  bankrupt  estate  would  be  worse  than  a 
vain  form,  for  it  would  confuse  inextricably  questions  of  preference, 
lien,  attachment,  and  the  like.  The  remedy  given  by  clause  "h"  to  the 
trustee  is,  in  substance,  the  equitable  remedy  found  so  unsatisfactory 
in  the  days  of  Lord  Eldon.  Sec  In  re  Wilcox  (D.  C.)  94  Fed.  84,  95. 
The  negative  provision  of  clause  "h"  is  more  definite  than  the  affirjna- 
tive  provision  of  clause  "a,"  which  does  not  dedare  under  what  circum- 
stances the  adjudication  of  a  partnership  shall  be  made,  or  what  shall 
be  its  form  or  effect.  Section  5b  contemplates  that  the  adjudication  un- 
der a  joint  petition  shall  be  both  joint  and  several.  If  the  adjudica- 
tion were  joint  only,  there  would  be  no  object  in  providing  that  the 
joint  creditors  alone  shall  elect  the  trustee.  Still  again,  section  5c 
gives  to  the  court  which  has  jurisdiction  of  one  partner  "jurisdiction  of 
all  the  partners,"  and  says  nothing  about  jurisdiction  of  the  partner- 
ship as  an  entity.  Read  as  a  whole.  Form  Na  2  agrees  with  section 
Sh,  and  not  with  the  theory  of  entity.  It  is  in  terms  the  petition  of 
individuals.  It  sets  out  that  "they"  owe  debts  which  "they"  cannot  pay, 
and  that  "they"  desire  the  benefits  of  the  bankrupt  act.  The  joint  debts 
are  styled  "the  debts  of  said  partners,"  not  the  debts  of  the  firm,  and 
the  joint  assets  "the  property,  real  and  personal,  of  the  said  partners." 
It  is  true  that  the  last  paragraph  of  the  petition  contains  a  prayer  that 
"the  firm  may -be  adjudged  by  a  decree  of  the  court  to  be  bankrupts," 
but  the  use  of  the  plural  shows  that  the  word  "firm"  is  there  a  collect- 
ive noun,  as  further  appears  from  the  fact  that  the  prayer  is  obviously 
intended  to  cover  a  separate  as  well  as  a  joint  adjudication.  ^ 

But  the  rule  that  there  can  be  no  bankruptcy  of  a  partnership  with- 
out bankruptcy  of  all  the  partners  (save  exceptional  cases  such  as 
In  re  Dunnigan  [D.  C]  95  Fed.  428,  and  the  like)  is  based,  not  so  much 
upon  a  nice  examination  of  the  words  of  the  particular  statute,  as  upon 
general  principles  of  law.  The  equal  and  equitable  distribution  of  the 
estates  of  insolvents  and  their  discharge  from  the  obligation  of  their 
debts  are  the  ends  sought  by  proceedings  in  bankruptcy.  Bankruptcy, 
without  insolvency,  actual  or  presumed,  is  almost  inconceivable.  Bank- 
ruptcy without  discharge  for  the  honest  debtor  is  a  contradiction  in 
terms.  It  is  impossible  to  declare  a  partnership  insolvent  so  long  as 
the  partners  are  able  to  pay  its  debts  and  theirs,  whether  out  of  joint 
or  separate  estate,  and  so  the  courts  have  generally  held  that  a  partner- 
ship is  not  insolvent  unless  by  the  insolvency  of  all  its  partners.  See 
Vaccaro  v.  Bank  of  Memphis,  103  Fed.  436,  43  C.  C.  A.  279 ;  In  re  Blair 
(D.  C.)  99  Fed.  76;  Davis  v.  Stevens  (D.  C.)  104  Fed.  235.  Not  the 
insolvency  of  any  imaginary  entity,  as  in  the  case  of  a  corporation, 
but  the  insolvency  of  its  human  component  parts,  lies  at  the  foundation 
of  the  bankruptcy  of  a  partnership.  Those  who  bring  an  involuntary 
joint  petition  must  certainly  prove  this,  and  by  the  principles  of  sound 
pleading  and  the  analogy  of  Form  No.  2  they  must  allege  it.  As  the 
bankruptcy  of  a  partnership  begins  with  an  inquiry  into  the  condition 
of  its  individual  partners,  the  end  of  the  proceedings  is  normally  their 
discharge.  So  far  as  I  know,  the  discharge  of  a  partnership  as  an  en- 
tity has  never  been  suggested,  and  what  would  be  the  effect  of  such  a 
discharge  can  hardly  ht  imagined.    Herein  appears  the  difference  be- 
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tween  a  partnership  and  a  corporation.  Under  an  adjudication  merely 
joint,  it  is  impossible  to  discharge  the  partners  as  individuals,  even  from 
their  joint  debts,  for  every  joint  debt  of  the  partnership  is  also  a  sepa- 
rate debt  of  each  partner,  and  separate  debts  can  be  discharged  only 
after  an  individual  adjudication  operating  upon  the  separate  estate. 
For  these  reasons,  this  court  of  bankruptcy  has  consistently  refused 
to  make  the  adjudication  of  a  partnership,  unless  all  the  partners  be  ad- 
judged bankrupts  at  the  same  time.  The  confusion  which  inevitably 
results  from  any  other  rule  is  abundantly  illustrated  by  the  reports. 
Whether  an  adjudication  of  all  the  partners  upon  separate  petitions 
carries  an  administration  of  the  partnership  estate  need  not  be  decided 
here.  This  may  be  implied  from  section  5h,  but  the  implication  is  not 
strong.     See  In  re  Mercur,  122  Fed.  384,  58  C.  C.  A.  472. 

The  act  of  bankruptcy  alleged  in  an  involuntary  petition  as  the  basis 
of  adjudication  need  not  be  actually  committed  by  all  the  partners. 
Even  their  privity  is  not  essential.  "An  act  by  one  member  of  a  firm, 
within  the  scope  of  his  authority,  in  relation  to  joint  property  or  joint 
debts,  such  as  giving  a  preference,  making  a  fraudulent  transfer,  stiould 
be  imputed  to  all  the  members  in  this  as  in  all  other  civil  cases."  Lowell 
on  Bankruptcy,  43.  A  voluntary  petition  is  itself  treated  as  an  act  of 
bankruptcy.  In  re  Fowler,  i  Lowell,  161,  Fed.  Cas.  No.  4,998; 
Lowell  on  Bankruptcy,  30.  It  is  not  unreasonable,  therefore,  to  hold 
that  a  petition  by  one  partner  does  of  itself  dispense  with  proof  of  any 
other  act  of  bankruptcy.  In  order  to  maintain  his  petition  the  peti- 
tioning partner  cannot  profitably  be  required  to  go  through  the  form 
of  giving  a  preference  or  of  making  a  fraudulent  transfer.  If  A.  and 
B.,  two  partners,  are  insolvent,  and  A.,  by  his  voluntary  petition  or 
otherwise,  commits  an  act  of"  bankruptcy  in  connection  with  the  firm, 
there  is  no  reason,  in  the  nature  of  things,  that  the  joint  adjudication 
should  not  be  accompanied  by  an  individual  adjudication  against  him, 
and  his  individual  assets  and  debts  may  thus  properly  be  brought  under 
the  administration  of  the  court  of  bankruptcy.  Furthermore,  if  A. 
has  committed  an  act  of  bankruptcy  which  involves  the  firm,  there  is 
no  substantial  reason  of  justice  that  B.,  the  nonassenting  partner,  in- 
solvent by  the  terms  of  the  supposition,  and  bound  as  to  the  joint  debts 
and  assets  by  A/s  act  of  bankruptcy,  should  not  also  be  adjudged  bank- 
rupt individually  as  well  as  jointly.  The  joint  adjudication  is  thus 
made  to  draw  after  it  the  separate  adjudication  of  both  partners.  This 
is  the  rule  required  by  convenience,  and  it  is  not  contrary  to  justice. 
On  the  other  hand,  justice  requires,  and  convenience  does  not  forbid, 
that  the  nonassenting  partner  have  the  right  to  contest  the  issue  of  in- 
solvency substantially  tendered  by  the  petition,  and  on  this  issue  he 
seems  entitled  to  a  jury  trial.  See  In  re  Murray  (D.  C.)  96  Fed.  600. 
Upon  whom  lies  the  burden  of  proof  need  not  now  be  considered. 
The  court,  therefore,  holds  that  a  nonassenting  partner  cannot  set  up 
the  want  of  an  act  of  bankruptcy  as  a  defense  to  a  petition  brought 
by  his  partner  against  the  firm  and  partners,  but  that  he  may  set  up 
the  defense  of  solvency.  If  the  firm  is  adjudged  bankrupt,  the  ad- 
judication must  be  several  as  well  as  joint.  The  nonassenting  partner 
is  entitled  to  trial  by  jury  upon  the  issue  of  insolvency  and  upon  that 
issue  only.  Upon  the  issue  of  partnership  he  is  entitled  to  a  trial  by 
the  court 
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WOOD  et  al.  ▼.  SBWALI/S  ADM'RS. 
^  (District  Court,  E.  D.  Pennsylyanla.    February  12»  190i|  •     f 

No.  48. 

1.  Shipping— CijLiMB  bt  Chabtebbb  against  Ownxb-Oounsel  Fees  Paid  bt 

Consignee. 

Tbe  charterers  of  a  ressel  to  carry  a  cargo  which  they  had  sold  for  de» 
livery  in  a  foreign  port  cannot  recoyer  counsel  fees  paid  by  the  consignee 
and  deducted  from  the  price  of  the  cargo,  the  employment  having  been 
made  because  the  master  refused  to  deliver  the  cargo  until  payment  of  a 
claim  for  demurrage  which  was  In  dispute  between  him  and  tbe  charter- 
ers, where  th9  master's  claim  was  reasonable  and  made  in  good  faith. 

2.  Samx—Ohabteb  Pabtt— Repbbsentations  by  Owneb  as  to  CAPAcmr  op 

Ship. 

A  representation  made  by  the  owners  of  a  ship  as  to  her  cargo  capacity, 
which  wast  a  material  inducement'  to  the  making  of  a  charter,  and  without 
which  the  charter  would  not  have  been  made,  became  a  part  of  the  con- 
tract where  there  was  nothing  inconsistent  therewith  in  the  charter,  and 
the  owners  are  liable  to  the  charterers  for  the  damages  sustained  by  them 
because  of  the  f  ailiire  of  the  vessel  to  carry  the  tonnage  represented. 

8.  Same— Deuttbbage. 

A  shipowner  is  not  entitled  to  demurrfige  from  a  charterer  for  delay  in 
the  sailing  of  the  vessel  after  she  was  loaded,  which  was  due  to  the  claim 
of  the  master  that  the  cargo  was  in  excess  of  that  actually  loaded,  and  his 
refusal  to  sign  bills  of  lading  for  the  correct  quantity. 

In  Admiralty.    Suit  to  recover  damages  for  breach  of  charter  party. 

N.  Dubois  Miller  and  Biddle  &  Ward,  for  libelant 
Henry  R.  Edmunds,  for  respondent. 

J.  B.  McPHERSON,  District  Judge.  Early  in  February,  1901,  the 
libelants,  who  are  merchants  of  Philadelphia,  and  had  a  contract  with 
the  Dutch  government  to  deliver  3^441  tons  of  iron  pipe  at  the  port  of 
Soerabaya,  on  the  Island  of  Java,  not  later  than  November  30,  1901, 
were  looking  about  for  a  sailing  vessel  to  carry  this  cargo.  The  or- 
dinary length  of  a  voyage  from  Philadelphia  to  Soerabaya  is  about 
three  months,  and  they  were  anxious  to  secure  a  vessel  that  had  ca- 
pacity for  the  whole  shipment,  and  would  sail  as  soon  as  possible  after 
April  loth,  when  the  pipe  was  expected  to  be  ready.  Accordingly, 
Haldt  &  Cummins,  who  were  their  brokers  in  Philadelphia,  inquired  of 
Arthur  Sewall  &  Co.,  of  Bath,  Me.,  who  were  owners  of  ships,  whether 
they  could  furnish  such  a  vessel  as  was  desired.  .  To  this  inquiry,  which 
was  apparently  made  on  February  12th — ^the  letter  of  that  date  is  not 
in  evidence — ^the  following  reply  was  sent  on  the  next  day : 

*'Your  favor  of  the  12th  Inst  at  hand,  and  we  note  shippers  of  the  Soerabaya 
pipe  are  particularly  anxious  for  an  earlier  ship.  We  have  one  that  will  come 
around  about  the  latter  part  of  April,  but  she  will  carry  more  than  the  one 
due  the  middle  of  May.  The  earlier  ship  will  take  about  4600  tons  to  load 
her,  which  we  presume  is  more  than  your  parties  have  to  forward.  We  have 
nothing  else  that  we  can  put  before  you  at  this  time.  Should  you  not  find 
such  a  vessel  as  you  want  at  the  desired  time,  perhaps  we  can  treat  with  you 

Y3.  Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  667;  Randall 
V.  Sprague,  21  C.  C.  A.  337 ;  Hagerman  v.  Norton,  46  C.  G.  A.  4. 
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later.  Our  ship  coming  around  in  May  is  Just  right  for  the  order.  '  She  car- 
ries 3400  tons,  and  is  a  fine  steel  ship  insuring  at  a  lower  rate  than  wooden 
tonnage." 

The  brokers  answered  on  February  15th,  sa)ang: 

"Your  favor  of  the  13th  received.  We  are  unable  to  interest  the  Soerabaya 
pipe  shipper  in  your  3400  ton  ship  due  in  May,  for  two  reasons,  first  the  con- 
tract calls  for  delivery  at  Soerabaya  not  later  than  October,  and  they  fear  she 
may  be  too  late.  Second,  the  pipe  will  be  all  ready  by  April  10th»  and  as  the 
pipe  is  valued  at  $125,000  they  will  lose  the  interest  on  this  amount  for  one 
month  at  least,  which  would  mean  a  loss  of  $625  interest 

"If  you  will  write  us  fully  in  a  strain  that  will  allow  us  to  present  your  let- 
ter to  the  shipper,  showing  the  position  of  the  ship,  giving  her  name,  making 
her  capacity  as  large  as  possible  as  the  cargo  may  run  slightly  over  3400  tons, 
and  showing  when  she  would  probably  arrive  at  Soerabaya,  we  are  sure  it 
would  have  considerable  effect  and  might  Influence  them  to  decide  to  close 
with  you,  although  we  do  not  think  that  $9  per  ton  freight  can  be  had,  as  you 
know  they  have  been  offered  a  steamer  at  36/." 

On  the  1 6th,  Sewall  &  Co.  replied  as  follows: 

"Your  favor  of  the  15th  Inst  at  hand. 

"The  ship  we  are  talking  for  the  Soerabaya  order  is  the  Kenilworth,  now  on 
passage  from  San  Francisco  to  the  U.  K.  She  sailed  on  November  7th,  and 
allowing  ample  time  she  should  reach  your  port  by  the  latter  part  of  May. 
This  certainly  ought  to  put  her  Into  Soerabaya  during  the  month  of  October. 
She  is  a  fine  steel  ship.    Her  cargoes  have  run  from  3400  to  3500  tons. 

"As  regards  rate,  while  we  feel  that  our  Ideas,  as  previously  expressed,  are 
not  out  of  the  way,  we  might  endeavor  to  meet  shippers*  views  and  accept 
^.50  provided  they  are  Inclined  to  favor  the  vessel ;  other  terms  as  named  in 
your  letter  under  date  the  8th  Inst" 

These  representations  concerning  the  capacity  of  the  ship  induced 
the  libelants  to  accept  Sewall  &  Co.'s  proposition,  and  on  March  7th  a 
charter  party  was  agreed  upon.  This  instrument  described  the  ship 
as  "of  the  burden  of  2179  tons,  or  thereabouts,  register  measurement," 
and  chartered  her  to  the  respondent  for  the  voyage  from  Philadelphia 
to  Soerabaya  on  the  terrns  following,  inter  alia : 

"The  said  vessel  shall  be  tight  staunch,  strong  and  in  every  way  fitted  for 
such  a  voyage,  and  receive  on  board* during  the  voyage  aforesaid,  the  mer- 
chandise hereinafter  mentioned.  The  said  party  of  the  second  part  doth  en- 
gage to  provide  and  furnish  to  the  said  vessel,  a  full  and  complete  cargo,  both 
under  and  on  deck,  of  cast  iron  water  pipe,  say  about  3400  gross  tons.  Char- 
terers to  allow  sufllcient  pipe  to  be  reev^  in  loading  the  vessel,  to  enable  the 
vessel  to  load  to  her  usual  dead  weight  capacity ;  certificate  of  proper  loading 
by  the  surveyor  of  the  port  of  Philadelphia  to  be  furnished  the  shippers  at 
ship's  expense.  ♦  ♦  ♦  Vessel  to  report  ready  to  receive  cargo,  at  Phila- 
delphia not  later  than  May  10,  1901 ;  otherwise  charterers  have  the  option  of 
cancelling  this  charter  party.  April  loading  desired.  ♦  ♦  ♦  Freight  pay- 
able without  discount  or  commission  on  proper  delivery  of  cargo.  ♦  ♦  ♦ 
The  pipe  to  be  delivered  alongside  ship  on  lighters,  as  fast  as  it  can  be 
loaded." 

Demurrage  at  the  rate  of  $217  per  day  was  agreed  upon,  and  the 
vessel  was  to  have  an  absolute  lien  on  the  cargo  for  freight,  dead 
freight,  and  demurrage. 

The  ship  was  then  in  Liverpool,  but  she  arrived  in  Philadelphia 
about  the  middle  of  April,  and  began  taking  in  cargo  on  the  19th  day 
of  that  month.  Loading  continued  until  May  9th,  by  which  time  all 
of  the  shipment,  except  180  tons,  had  been  put  on  board.  At  this  point 
the  vital  question  in  dispute  arises.     The  master  refused  to  receive 
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any  more  cargo,  declaring  that  the  vessel  was  loaded  down  to  her 
marks,  and  could  not  safely  take  the  remaining  tons.  At  this  time 
she  was  drawing  22  feet  3*/*  inches  forward,  and  21  feet  ii*/«  inches 
aft,  with  a  freeboard  of  4  feet  i  inch.  The  master  testified  that  this 
was  3  inches  lower  than  she  had  ever  been  before  under  his  command, 
although  he  said  that  he  had  carried  3,465  tons  on  each  of  two  other 
voyages,  with  3  inches  less  draft.  He  insisted,  therefore,  that  there 
must  be  some  mistake  about  the  weights  that  were  marked  on  thepip^, 
and  that  he  had  already  taken  on  board  more  than  3,400  tons.  There 
was  no  dispute  that  the  weights  as  marked  showed  that  only  3,258  tons 
had  been  loaded,  and  the  libelants  contended  that  the  weights  were 
correct,  but  the  master  persisted  in  his  refusal  to  take  on  any  more 
cargo.  He  declined  to  sign  the  bills  of  lading  offered  by  the  libelants 
showing  that  only  3,258  tons  were  on  board,  and  iv.  consequence  of  this 
dispute  the  ship  could  not  be  cleared,  and  was  delayed  four  days,  while 
letters  and  telegrams  were  exchanged  between  Bath  and  Philadelphia. 
On  May  nth  the  master  made  a  formal  protest,  setting  out  his  side  of 
the  controversy,  and  he  was  sustained  by  his  owners  in  every  particu- 
lar. Finally  the  master  tendered  a  bill  of:  lading,  which  set  out  how 
many  pipe  had  been  shipped,  "weight  *  *  *  unknown.  Cargo  to 
be  weighed  at  destination  at  master's  option,  for  determination  of 
freight,"  and  contained  a  clause  claiming  $868  demurrage  for  four 
days'  detention.  The  libelants  accepted  this  bill  under  protest,  and  the 
master  put  to  sea  without  taking  the  remainder  of  the  pipe  on  toard. 
This  was  forwarded  by  two  steamships  from  New  York,  via  Singapore, 
and  part  of  the  claim  in  suit  is  for  the  additional  expense  thereby 
caused.  When  the  Kenilworth  reached  Soerabaya,  there  was  some 
difficulty  about  the  payment  of  the  freight,  and  after  part  of  the  cargo 
had  been  unloaded  the  master  refused  to  deliver  the  rest  until  he  should 
be  paid,  not  only  the  freight,  but  also  his  claim  for  demurrage.  The 
Dutch  officials  took  the  advice  of  several  lawyers  upon  the  matter,  and 
finally  followed  their  counsel  and  paid  the  master  his  full  claim.  There 
were  no  facilities  for  weighing  the  pipe  at  Soerabaya,  and  the  freight 
was  collected  and  paid  upon  the  marked  weight  of  3,258  tons.  The 
Dutch  government  deducted  from  the  contract  price  the  sums  paid  for 
demurrage  and  as  fees  to  its  own  lawyers,  and  these  two  sums  make 
up  the  balance  of  the  libelants'  claim. 

Concerning  the  sum  paid  for  fees,  only  a  word  need  be  said.  The 
Dutch  government  may  not  have  been  justified  in  deducting  them  from 
the  contract  price,  but  I  do  not  see  how  they  can  be  recovered  from  the 
respondents,  ^^he  master  took  no  part  in  the  employment  of  the  law- 
yers, and  no  ground  appears  upon  which  his  owners  can  be  held  liable 
for  this  money.  It  isi  true  that  the  dispute  between  the  libelants  and 
the  master  was  the  reason  why  legal  advice  was  needed,  but  the  dis- 
pute was  reasonable  and  in  good  faith  upon  both  sides,  and  the  libel- 
ants were  as  much  or  as  little  to  blame  for  the  controversy  as  the  re- 
spondents. The  libelants'  claim  for  this  sum  should  be  made  to  the 
Dutch  government. 

The  important  question  of  fact  in  the  case,  as  already  stated,  con- 
cerns the  capacity  of  the  ship,  and  the  amount  of  cargo  that  was  ac- 
tually put  on  board.    Here  the  testimony  is  in  conflict,  but  I  think  the 
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-libelants*  testimony  is  better  in  quality  and  ought  to  prevail.  Undoubt- 
edly the  ship  was  represented  as  capable  of  carryings  3>400  tons,  and 
this  was  an  essential  inducement  to  the  contract  Without  such  a  rep- 
resentation, she  would  not  have  been  chartered  at  all.  This  being  so, 
it  seems  to  me  that  the  representation  became  a  part  of  the  contract, 
and  that  the  contract  would  be  broken  if  she  should  prove  unable  to 
carry  the  specified  weight.  The  circumstances  of  the  case,  in  my 
opinion,  show  that  the  parties  regarded  the  correspondence  on  this 
subject  as  not  merely  words  of  expectation,  but  words  of  contract,  to 
use  the  language  of  Morris  v.  Levison,  L.  R.  i  C.  P.  Div.  155.  In  Wil- 
fred V.  Myers  (D.  C.)  40  Fed.  170,  a  similar  conclusion  concerning  a 
representation  about  capacity  was  reached.  The  syllabus  of  the  case 
states  the  point  decided : 

"Brokers  tendered  to  defendant  a  vessel,  for  charter,  of  a  certain  registered 
tonnage.  Defendants,  being  unable  to  find  the  cubical  capacity  of  the  vessel 
described  in  any  of  the  published  ratings  of  vessels  at  that  port,  made  inquiry 
of  the  brokers,  who  informed  them  that  it  was  a  certain  amount,  and  defend- 
ants then  agreed  to  accept  it  A  charter  party  was  drawn  up,  in  which  de- 
fendants inserted  the  represented  cubical  capacity,  but  the  brokers  gave  notice 
that  they  had  no  authority  to  guaranty  cubical  capacity,  and  it  was  agreed  to 
send  the  charter  party  to  the  vessel's  agents,  who,  on  receipt  of  it,  declined  to 
guaranty  the  capacity.  Held,  that  there  was  no  contract,  as  the  representation 
made  by  the  brokers  as  to  the  capacity  was,  under  the  circumstances,  a  part  of 
the  contract  on  the  part  of  the  defendants,  whatever  it  may  have  been  on  the 
part  of  the  brokers." 

In  Clydesdale  Co.  v.  Brauer  Steamship  Co.  (D.  C.)  120  Fed.  854, 
Judge  Adams  held  that  representations  concerning  the  speed  of  a  ves- 
sel were  material  under  the  facts  there  in  proof,  as  the  following  para- 
graph from  the  opinion  will  show: 

"The  respondent  desired  to  charter  an  eleven-knot  steamer,  which  it  made 
known  to  the  owner  through  a  broker  in  New  York,  where  the  negotiations 
took  place,  who  cabled  it  to  the  owner's  agent  in  Glasgow,  who  communicated 
it  to  the  owner.  An  answering  cable  from  the  agent  in  Glasgow  was  sent  to 
the  broker  in  New  York,  which,  among  other  things,  contained  a  statement 
that  the  vessel's  average  speed  was  eleven  knots  an  hour,  which  it  was  com- 
puted by  the  agent  would  save  the  charterer  from  £100  to  £250  per  month  over 
vessels  of  less  speed.  This  was  exhibited  by  the  broker  to  the  Brauer  CJom- 
pany.  I  hold  that  the  representation  was  material,  and,  if  it  was  untrue,  the 
charterer  was  entitled  to  rescind  the  contract,  provided  It  exercised  due  dili- 
gence in  asserting  the  right" 

In  Bacon  v.  The  Poconoket  (D.  C.)  67  Fed.  262,  Judge  Butler  had 
occasion  to  consider  a  similar  question  in  this  district,  and  enforced  a 
representation  concerning  title,  because  it  was  material  and  had  in- 
duced the  making  of  the  contract.  And  in  Mackill  v.  Wright,  L.  R. 
14  App.  Cas.  106,  a  marginal  note  upon  a  charter  party,  concerning  the 
character  of  the  cargo,  was  held  to  override  a  guaranty  that  the  ship 
would  carry  2,000  tons  dead  weight.    Lord  Watson  said : 

"During  the  same  meeting  at  which  the  charter  party  was  signed  (whether 
before  or  after  signature  does  not  clearly  appear),  a  note,  unauthenticated  by 
their  subscription  or  otherwise,  was  by  consent  of  both  parties  written  upon 
its  margin,  specifying  the  'largest  pieces'  of  machinery  which  were  to  be  in- 
cluded in  the  cargo,  by  number,  weight,  and  measurement  These,  as  described 
in  the  note,  were  to  consist  of  twent/-three  pieces  in  all,  of  which  twenty 
appear  to  have  required  about  375  tons  stowage  space,  calculated  at  40  cubic 
feet  per  ton,  with  an  aggregate  dead  weight  of  209  tons.    For  the  purposes 
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of  thte  case.  It  Is  not  necessary  to  consider  whether  the  note  In  question  ought 
to  be  regarded  as  pars  contractus,  or  as  an  unsigned  jotting,  because  in  either 
Tiew  it  leads  practically  to  the  same  legal  result  Assuming  it  to  be  a  mere 
memorandum,  it  nevertheless  amounts  to  a  distinct  representation  by  the  char- 
terers that  the  appellants  would  not  be  required,  under  their  guaranty,  to 
carry  more  than  twenty-three  pieces  of  machinery  of  the  size  and  character 
which  it  describes.  That  being  the  case,  if  the  fact  that  the  Lauderdale  did 
actually  stow  and  carry  only  1,600  tons  dead  weight  of  cargo  was  attributable 
to  the  respondents  having  sent  forward  large  machinery  in  excess  of  their 
representation,  their  claim  to  a  ratable  deduction  from  freight  is  as  effectually 
barred  as  if  the  representation  had  been  embodied  in  the  ccmtract,  and  made 
an  express  condition  of  the  guarantee. 

No  doubt,  where  the  writing  is  inconsistent  with  the  representations, 
the  rule  concerning  the  effect  of  parol  evidence  upon  a  written  instru- 
ment may  require  a  different  conclusion,  but,  in  my  opinion,  there  is  no 
such  inconsistency  here.  Upon  the  contrary,  the  charter  party  itself 
distinctly  states  that  a' full  and  complete  cargo  shall  consist  of  "about 
3400  tons,"  and,  when  the  previous  correspondence  is  looked  to  for. 
light  concerning  the  meaning  of  the  word  "about,?  it  will  be  seen  at 
once  that  the  parties  evidently  intended  it  to  mean  somewhat  more 
than  3,400  tons,  rather  than  somewhat  less ;  for  the  libelants*  brdcers 
wrote,  on  February  isth,  that  "the  cargo  may  run  slightly  over  3,400 
tons,"  and  it  was  in  reply  to  this  statement  that  Sewall  &  Co.  declared 
"her  cargoes  have  run  from  3400  to  3500  tons." 

How  much,  then,  did  she  actually  take  on  board?  As  already 
stated,  I  think  the  weight  of  the  evidence  is  in  favor  of  the  libelants 
upon  this  point.  The  master's  testimony  concerning  two  previous  car- 
goes that  are  said  to  have  weighed  3465  tons  each  was  uncorroborated, 
although  one  of  them  had  just  been  delivered  at  Leith,  and  evidence 
from  other  persons  concerning  the  weight  of  each  must  have  been 
available.  IJpon  the  other  hand,  the  evidence  concerning  the  method 
of  weighing  and  marking  the  pipe  by  the  manufacturers  shows  that  so 
large  an  error  as  180  tons  would  be  almost  impossible  to  make,  espe- 
cially when  it  is  borne  in  mind  that  the  weighing  was  checked  by  in- 
spectors sent  over  by  the  Dutch  government  for  the  very  purpose  of 
watching  the  manufacture.  I  am  forced  to  the  conclusion,  therefore, 
that  the  master  had  only  3,258  tons  on  board  when  he  refused  to  ac- 
cept the  rest  of  the  shipment,  and  that  he  was  wrong  in  refusing  to 
accept  the  bills  of  lading  that  were  offered  by  the  libelants.  No  doubt 
he  was  perfectly  honest  in  the  position  he  assumed,  but  he  took  the 
chance  that  he  might  be  wrong,  and,  as  he  is  now  shown  to  have  been 
mistaken,  the  delay  of  four  days  must  be  laid  to  his  own  account 
Moreover,  if  he  had  tendered  at  first  the  bills  of  lading  tliat  he  finally 
offered,  they  might  have  b^en  accepted  then  under  protest,  as  they  were 
at  last,  and  the  delay  might  thus  have  been  avoided. 

Unless  the  items  of  their  bill  are  disputed,  the  libelants  are  entitled 
to  a  decree  for  the  amount  of  their  claim,  except  the  counsel  fee  of  $80. 
If  a  dispute  exists,  a  commissioner  will  be  appointed. 
128F--rlO 
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In  re  DOMBNIG. 

(District  Court,  B.  D.  Pennsylvania.    March  1,  1904.) 

No.  1,431. 

1.  Bankbttptot— Provable  Debts— Claim  of  Wife  fob  Sebvices. 

Under  the  Pennsylvania  statute  of  1893  (P.  L.  344),  which  permits  a 
wife  to  contract  directly  with  her  husband  for  payment  for  her  services 
rendered  In  his  business  outside  t]|e  family  relation,  the  wife  of  a  bank- 
rupt may  prove  a  claim  for  services  rendered  under  such  a  contract 
against  his  estate  In  bankruptcy. 

2.  Same. 

The  Pennsylvania  statute  of  1893  (P.  L.  345,  S  3),  providing  that  a 
wife  may  not  sue  her  husband,  except  for  divorce  or  for  recovery  of 
her  separate  property  after  his  desertion,  does  not  prevent  her  from 
);)rovlng  a  claim  against  his  estate  In  bankruptcy,  which  is  not  a  pro- 
ceeding against  him,  nor  even  adverse  to  him. 

^.  Same— Competency  op  Wife  as  Witness. 

The  Pennsylvania  statute  of  1887  (P.  L.  158,  S  2b),  which  forbids  hus- 
band and  wife  to  testify  "against  each  other,"  does  not  render  the  tes- 
timony of  a  wife  Incompetent  in  support  of  a  claim  filed  by  her  against 
her  husband's  estate  in  bankruptcy. 

In  Bankruptcy.  •  On  certificate  from  referee. 

Alfred  Heymann  and  Samuel  J.  Ephraim,  for  claimant. 
Benjamin  Alexander,  for  trustee. 

J.  B.  McPHERSON,  District  Judge.  The  facts  of  this  case  appear 
in  the  following  extract  from  the  opinion  of  the  learned  referee : 

"Louisa  Domenlg,  wife  of  the  bankrupt,  has  filed  proof  of  debt,  claiming 
the  sum  of  four  hundred  and  sixteen  dollars  ($416)  for  wages  at  eight  dollars 
per  weelt  from  August  27,  1901,  to  August  25,  1902.  Of  this  sum  the  sum 
of  one  hundred  and  four  dollars  ($104)  Is  claimed  as  entitled  to  priority,  the 
same  being  earned  within  four  months  before  the  date  of  the  commencement 
of  the  proceedings. 

••The  claimant  testified  in  support  of  her  claim,  and  it  was  agreed  that 
her  husband,  the  bankrupt,  would  testify  in  corroboration  of  her  evidence. 

••The  trustee  and  creditors  have  not  offered  any  evidence. 

••The  claimant  testifies  that  she  was  married  to  the  bankrupt  in  1892,  and 
afterwards  was  separated  from  her  husband.  How  long  she  lived  separate 
from  her  husband  is  not  shown  by  the  testimony.  The  evidence  is  that  on 
the  25th  day  of  August,  1901,  she  returned  to  her  husband  to  live  with  him, 
and  she  says  that  her  husband  wanted  her  to  come  back,  and  she  said  she 
would,  provided  that  he  would  make  a  settlement  with  his  creditors,  and 
move  away  from  the  place  where  they  were  living.    Her  evidence  is  as  follows : 

••  *I  told  him  he  never  gave  me  any  money,  and  If  he  would  promise  me  he 
would  give  me  a  certain  amount  I  could  see  my  way  clear  to  come  back,  and 
he  said,  •'Yes." 

••  'Q.  What  amount  did  he  promise? 

*•  •A.  First  he  said  ten  dollars ;  but  I  said  on  account  of  the  way  business 
went  I  would  take  eight 

**  *Q.  In  consideration  of  the  eight  dollars,  what  were  you  to  do? 

••  'A.  Take  care  of  the  house,  put  up  lunches,  tend  bar,  and  everything  else 
when  he  was  away,  which  I  did.' 

1[3.  Federal  courts  following  state  practice  as  to  competency  of  witnesses, 
see  notes  to  O'Counell  y.  Reed,  5  C.  C.  A.  594;  Bank  of  California  y.  Cowan, 

21  c.  a  A.  27a 
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"She  testlfleB  tbat  when  he  was  away  from  the  saloon  she  took  charge  of 
the  bar;  that  she  generally  attended  bar  three  times  a  day,  and  sometimes 
of tener ;  that  if  her  husband  had  business  down  town  she  was  there  (at  the 
saloon)  every  day ;  that  she  cleaned  the  saloon. 

"She  also  testifies  that  the  sum  of  eight  dollars  was  to  be  hers,  and  that 
her  husband  allowed  her  the  money  needed  for  conducting  the  house  in  addi- 
tion to  said  sum  of  eight  dollars. 

"She  testifies  that  she  had  employment  when  her  husband  proposed  that 
she  should  return  and  live  with  him,  and  that  it  was  upon  the  strength  of 
the  promise  to  pay  her  eight  dollars  a  week  that  she  returned  to  him.  She 
testifies  that  her  husband  did  not  pay  her  any  money  whatever  for  the  serv- 
ices she  rendered. 

**The  liquor  saloon  which  her  husband  conducted  was  at  the  corner  of  Girard 
avenue  and  Oermantown  avenue,  and  during  the  time  for  which  the  wages  are 
claimed  the  claimant  and  her  husband  kept  house  at  1131  Germantown  ave- 
nue, which  house  is  about  half  a  square  distant  from  the  saloon. 

"The  claimant  further  testifies  that  during  the  year  in  question  her  husband 
did  not  employ  a  bartender  or  any  other  help  in.  the  saloon ;  and  that  when 
her  husband  was  absent  she  was  there  to  attend  bar. 

"She  states  that  she  went  to  this  saloon  every  day  three  times;  that  she 
went  to  'clean  out  the  place'  and  to  relieve  her  husband  while  he  went  home 
to  get  his  meals ;  and  that  she  prepared  the  cold  lunches  which  were  served 
at  the  saloon,  and  carried  them  in  a  basket  from  the  house  to  the  saloon." 

In  the  similar  case  of  Nuding  v.  Urich,  169  Pa.  289,  32  Atl.  409, 
the  Supreme  Court  of  Pennsylvania  has  decided  that  "a  husband  may 
contract  directly  with  his  wife  for  the  performance  of  extra  and  unus- 
ual services  in  the  course  of  his  business  outside  of  the  family  relation, 
and  such  contract  will  be  deemed  a  waiver  by  him  of  all  claim  to  her 
wages,  and  she  will  be  entitled  to  be  paid  for  such  services  out  of  the 
proceeds  of  a  sale  of  her  husband's  property."  This  conclusion  is 
based  upon  the  court's  construction  of  the  act  of  1893  (P«  L.  344),  which 
relates  to  husband  and  wife,  and  enlarges  her  capacity  to  acquire  and 
dispose  of  property.  In  New  York  a  statute  upon  the  same  subject, 
but  not  in  the  same  language,  has  been  held  insufficient  to  justify  a. 
similar  conclusion :  Re  Kaufmann,  5  Am.  Bankr.  Rep.  104,  104  Fed. 
768.  But  in  this  court  Nuding  v.  Urich  should  be  followed  as  an 
authoritative  constniction  of  the  Pennsylvania  statute.  It  is  urged, 
however,  that  the  claimant  was  an  incompetent  witness — ^this  point  was 
not  raised  in  Nuding  v.  Urich — ^and  the  third  section  of  the  act  of  1893 
is  relied  upon  to  support  this  position.    That  section  is  as  follows : 

"Hereafter  a  married  woman  may  sue  and  be  sued  civilly  in  all  respects  and 
in  any  form  of  action  and  with  the  same  effect  and  results  and  consequences 
as  an  unmarried  person,  but  she  may  not  sue  her  husband,  except  in  a  pro- 
ceeding for  divorce,  or  in  a  proceeding  to  protect  and  recover  her  separate 
property  whensoever  he  may  have  deserted  or  separated  himself  from  her 
without  sufficient  cause,  or  may  have  neglected  or  refused  to  support  her,  nor 
may  he  sue  her,  except  in  a  proceeding  for  divorce,  or  in  a  proceeding  to  pro- 
tect or  recover  his  separate  property  whensoever  she  may  have  deserted  him, 
or  separated  herself  from  him  without  sufficient  cause,  nor  may  she  be  ar- 
rested or  imprisoned  for  her  torts."    Page  345. 

In  my  opinion,  this  section  does  not  apply,  for  the  claimant  does  not 
"sue"  her  husband  when  she  seeks  to  share  in  a  fund  that  is  being 
distributed  among  the  creditors  of  his  insolvent  estate.  Her  real 
contest  is  with  the  other  claimants,  whose  shares  will  be  diminished  if 
she  succeeds,  and  her  husband  has  not  the  slightest  direct  pecuniary 
interest  in  the  result.  A  discharge  in  bankruptcy  will  extinguish  all 
his  debts,  her  debt  among  the  rest,  and  it  is  of  no  importance  to  him 
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how  the  insufficient  fund  is  divided.  If  he  has  any  interest  at  all, 
it  is  indirect,  and  is  not  antagonistic  to  her  claim,  for  it  arises  out  of  the 
probability  that  he  may  profit  personally  to  some  extent  by  the  money 
that  she  may  recover.  Nor  does  the  act  of  1887  (P.  L.  158,  §  2b),  which 
forbids  husband  and  wife  to  testify  "against  each  other,"  render  her 
incompetent  as  a  witness,  assuming  the  act  to  apply  in  a  federal  court. 
This  clause  was  considered  by  the  Supreme  Court  of  Pennsylvania 
in  Norbeck  v.  Davis,  157  Pa.  399,  27  Atl.  712,  and  was  decided  not 
to  disqualify  her  in  a  dispute  where  interpleader  proceedings  had  been 
begun  to  determine  the  ownership  of  goods  that  had  been  seized  as 
the  husband's  property,  but  where  he  had  disclaimed  ownership,  so 
that  the  real  contest  was  between  the  wife  and  the  execution  creditor. 
The  court  said,  on  page  405,  157  Pa.,  page  713,  27  Atl. : 

''Without  doubt,  in  a  contest  between  her  and  her  husband  as  to  the  owner- 
ship of  the  property,  she  wduld  have  been  incompetent  Public  policy  in  such 
case  determines  the  incompetency.  Such  antagonism  promotes  marital  dis- 
cord; therefore  the  law  will  not  tolerate  it  By  the  fifth  section  of  the  act 
of  May  23, 1887  [P.  L.  159],  the  policy  of  the  law  in  this  particular  is  restricted 
to  cases  where  they  offer  to  testify  against  each  other.  Are  they-  in  that  atti- 
tude here?  The  husband  is  the  defendant  in  the  execution,  and  the  creditor 
alleges  the  property  seized  belongs  to  his  debtor ;  but  the  debtor,  the  husband, 
disclaims  all  ownership,  and  alleges  It  is  his  wife's.  How  does  she  testify 
against  him  when  she  asserts  a  right  which  he  concedes?  She  claims  and  he 
disclaims  the  property.  The  creditor's  averment  of  title  in  him  does  not  con- 
stitute him  the  owner.  The  fact  that  seizure,  under  execution,  if  consum- 
mated by  sale,  will  result  in  payment  of  part  of  his  debts,  does  not  establish 
title  in  him.  If  the  husband  actually  claimed  the  property,  and  was  on  the 
side  of  the  execution  creditor,  then  the  antagonism  which  the  law  contem- 
plates would  exist  and  render  the  wife  incompetent  But  the  law  does  not 
close  her  mouth  as  a  witness  solely  because  she  is  the  wife  of  a  debtor  whose 
creditors  have  seized  her  property  to  satisfy  his  debts.  Contention  must 
result  from  the  individual  hostile  assertion  of  property  in  the  same  thing, 
before  the  'against  each  other,'  which  disqualifies,  can  be  said  to  exist." 

And  in  Suplee  v.  Laflin  Mfg.  Co.,  21  Wkly.  Notes  Cas.  557,  the 
present  Chief  Justice,  then  on  the  common  pleas  bench  of  Philadelphia 
county,  stated  the  reason  for  the  rule  of  incompetency  as  follows : 

"Husband  and  wife  are  excluded  from  testifying  against  each  other  on 
grounds  of  public  policy,  for  the  sake  of  domestic  peace.  The  rule  making 
parties  incompetent  to  testify  has  been  wholly  removed  by  statute,  and  that 
in  regard  to  husband  and  wife  is  confined  to  cases  where  domestic  discord 
would  result" 

Undoubtedly,  contracts  of  this  kind  between  husband  and  wife  ought 
to  be  scrutinized  with  the  utmost  vigilance,  and  should  never  be  al- 
lowed unless  the  evidence  is  clear  and  convincing  in  every  particular. 
Ordinarily  there  is  little  evidence  to  support  them,  except  the  testimony 
of  the  husband  and  the  wife  themselves,  and  the  husband  is  usually 
interested  nearly  as  much  as  the  wife  in  favor  of  her  claim.  Much 
will  necessarily  depend  on  the  manner  of  the  witnesses  while  under 
examination,  and  referees  should  feel  themselves  obliged  to  consider  of 
their  own  motion  the  credibility  of  the  witness,  and  of  the  story  that 
is  told,  even  if  there  should  be  no  opposing  testimony.  The  mere  fact 
that  the  witness  has  not  been  contradicted  does  not  require  the  accept- 
ance of  the  testimony.  In  the  present  case  the  referee  has  found  that 
the  contract  was  maide,  and  I  see  no  sufficient  reason  for  setting  bis 
finding  aside. 

The  order  of  the  referee  is  approved. 
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THE  SOUTHWARK. 

(District  Cojxrtt  E.  D.  Pennsylvania.    February  15^  1004.) 

No.  iia 

1.  AOMTBALTT^LnnTATION  OF  ACTIONS. 

While  statutes  of  limitation,  as  such,  are  not  enforced  by  courts  of  ad- 
miralty, such  statutes  will  ordinarily  be  followed  by  analogy  in  the  ab- 
sence of  exceptional  circumstances. 

2.  SAinc— Amendment  op  Libeit-Lacbbs. 

The  fact  that  pending  a  suit  in  rem  to  recover  for  breach  of  a  contract 
of  affreightment  the  damages  sustained  by  libelant,  with  interest  and  the 
costs,  have  increased  to  a  sum  in  excess  of  the  stipulation  given  for  the 
*  release  of  the  vessel,  is  not  such  an  exceptional  circumstance  as  will  au- 
thorize the  court  to  permit  an  amendment  of  the  libel  to  bring  in  the 
shipowner,  and  add  a  chuse  of  action  against  it  in  personam,  after  the 
lapse  of  nine  years  from  the  filing  of  the  libel,  and  after  a  new  action 
would  be  barred  applying  by  analogy  the  local  statute  of  limitations.  In 
such  case  the  shipowner  might  have  been  joined  in  the  first  instance,  or 
at  any  time  thereafter  .within  the  statutory  period,  and  the  effect  of  the 
lapse  of  time  on  the  amount  of  the  damages  was  apparent 

In  Admiralty.  On  motion  for  leave  to  amend  libel  and  for  process 
in  personam  against  owner  of  steamship. 

Horace  L.  Cheyney,  for  libelant. 

J.  Rodman  Paul  and  Howard  H.  Yocum,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  This  action  in  rem  was 
brought-in  February,  1895,  to  recover  for  damage  to  cargo  amounting 
to  $6,036.  A  stipulation  in  the  sum  of  $7,500  was  entered,  and  the 
vessel  was  released.  The  taking  of  testimony  proceeded  in  a  leisurely 
fashion,  and  the  cause  did  not  come  up  for  argument  until-  the  8th 
day  of  June,  1900.  The  libel  was  dismissed  by  the  District  Court  in 
September  of  that  year  (104  Fed.  103),  the  decree  being  affirmed  by 
the  Circuit  Court  of  Appeals  in  the  following  May  (108  Fed.  880,  48 
C.  C.  A.  123).  On  appeal  to  the  Supreme  Court,  however,  the  decree 
was  reversed  in  an  opinion  filed  a  few  weeks  ago;  and,  the  parties 
having  agreed  that  the  damage  amounted  to  the  sum  claimed,  it  is 
now  discovered  that  the  stipulation  is  not  large  enough  to  cover  prin- 
cipal, interest,  and  costs.  The  libelants  therefore  ask  to  amend  so  as 
to  add  a  charge  of  fault  against  the  International  Navigation  Com- 
pany, the  owner  of  the  vessel,  who  is  also  the  claimant,  and  pray  for 
process  in  personam.  The  .petition  is  resisted  on  the  ground  of  undue 
delay,  nearly  nine  years  having  gone  by  since  the  suit  was  begun,  and, 
in  my  opinion,  this  objection  should  prevail.  While  it  is  true  that  stat- 
utes of  limitation,  as  such,  are  not  enforced  in  courts  of  admiralty,  it 
is  also  true  that  the  analogy  of  the  statutes  is  ordinarily  followed,  un- 
less there  is  something  exceptional  in  the  case.  In  The  Sarah  Ann, 
Fed.  Cas.  No.  12,342,  Mr.  Justice  Story  said: 

"Now,  courts  of  admiralty,  lilie  courts  of  equity,  govern  themselves  in  the 
maintenance  of  suits  by  the  analogies  of  the  common-law  limitations,  and  are 
not  inclined,  unless  under  very  strong  circumstances,  to  depart  from  these 

IL  See  Admiralty,  vol.  1,  Cent.  Dig.  §  320. 
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limitations.  But,  Independently  of  any  statutable  limitations,  courts  of  a4- 
miralty  will  not  entertain  suits  for  stale  demands.  The  party  who  seeks  re- 
dress there  must  come  within  a  reasonable  time,  or  the  court  will  not  incline 
to  exert  its  powers  actively  in  his  behalf." 

In  Scull  V.  Raymond  (D.  C.)  i8  Fed.  553,  it  was  said  by  Judge 
Brown,  of  the  District  Court  for  the  Southern  District  of  New  York : 

"As  respects  the  second  defense — the  statute  of  limitations — ^though  this  is 
not  strictly  a  bar  in  admiralty,  there  does  not  seem  to  be  sufficient  reason  why 
it  should  not  be  followed  by  analogy  in  this  court  as  in  equity.  Wlllard  t. 
Dorr,  3  Mason,  95  [Fed.  Cas.  No.  17.679] ;  The  Sarah  Ann.  2  Sumn.  206,  212 
{Fed.  Cas.  No.  12,342] ;  Saunders  v.  Buekup,  Blatchf.  &  H.  269  [Fed.  Gas.  No. 
12,373] ;  Ben.  Adm.  §  575;  2  Conkl.  Adm.  22.  The  defendant  was  at  all  times 
during  the  eight  and  a  half  years  prior  to  the  commencement  of  this  suit  a 
well-known  merchant  in  this  city,  accessible  daily.  The  libelant,  it  is  true, 
was  during  most  of  this  time  diligently  pursuing  his  remedy  in  rem  (The 
Zodiac  [D.  C]  5  Fed.  220) ;  but  this  has  never  beesn  held  to  be  a  ground  for  the 
extension  of  the  statutory  period  of  limitation  in  regard  to  remedies  in  per- 
sonam." 

In  the  later  case  of  Nesbit  v.  The  Amboy.(D.  C.)  36  Fed.  925,  the 
same  learned  judge  adhered  to  this  position ;  saying: 

"But  the  policy  of  statutes  of  limitation  as  statutes  of  repose  must  be  re- 
spected in  courts  of  admiralty  as  much  as  in  courts  of  common  law.  In  the 
careful  brief  furnished  by  the  libelant  no  case  is  cited  where  any  suit  has  been 
sustained  after  the  lapse  of  the  statutory  period.  In  Willard  v.  Dorr,  3  Mason, 
91  [Fed.  Cas.  No.  17,679],  though  the  services  were  rendered  12  years  previous, 
the  cause  of  action  did  not  accrue,  in  consequence  of  the  capture  of  the  ship, 
until  within  the  statutory  period.  In  my  judgment,  the  court  is  not  warranted 
in  extending  the  statutory  period  in  the  exercise  of  Its  discretionary  power  in 
admiralty  suits,  except  for  some  cause  of  practical  disability  to  sue,  or  for 
some  peculiarities  of  a  maritime  nature  that  demand  recognition  in  a  maritime 
cotirt,  and  make  it  plainly  a  matter  of  Justice  that  tliis  discretion  should  be 
applied.  In  the  present  case  nothing  of  this  kind  exists.  The  defendants  did 
not  in  any  degree  induce  the  delay,  or  encourage  the  expectation  of  settlement 
The  libelant's  delay  was  wholly  voluntary;  and,  much  as  the  loss  of  an  ap- 
parently Just  demand  may  be  regretted,  I  feel  constrained  to  hold  the  claim 
is  barred." 

In  Southard  v.  Brady  (C  C.)  36  Fed.  560,  Judge  Lacombe,  sitting 
in  the  Circuit  Court  on  appeal,  used  the  following  language : 

"Exceptional  circumstances  will  sometimes  lead  a  court  of  admiralty  to 
pronounce  a  claim  stale  after  a  lapse  of  time  less  than  the  legal  statutory 
period  of  limitation.  Where  there  is  nothing  exceptional  in  the  case,  the  court 
will  govern  itself  by  the  analogies  of  the  common-law  limitations." 

The  opinion  examines  numerous  decisions,  pointing  out  that : 

"In  those  cases  where  it  is  held  that  the  respondent  must  show  that  some 
special  interest  has  been  prejudiced  by  the  delay,  in  order  to  avail  of  the  de- 
fense of  staleness,  it  will  be  found  that  the  delay  was  for  less  than  the  period 
prescribed  by  the  local  statute  in  common  law  actions." 

In  Bailey  v.  Sundberg,  49  Fed.  583,  i  C.  C.  A.  387,  the  Court  of 
Appeals  for  the  Second  Circuit  followed  The  Sarah  Ann  and  Southard 
V.  Brady;   saying: 

"Inasmuch  as  the  present  action  was  commenced  within  six  years  from  the 
time  when  the  cause  of  action  accrued,  and  there  are  no  special  circumstances 
to  charge  the  cargo  owner  with  laches,  we  think  there  is  no  equitable  bar  to 
the  suit  upon  the  ground  of  delay.  Where  there  is  nothing  exceptional  in  the 
case,  courts  of  admiralty  govern  themselves  by  the  analogies  of  common-law 
limitations." 
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Many  other  authorities  might  bie  cited  to  the  same  effect,  but  these 
are  sufficient  to  make  the  rule  clear  that  should  be  applied  in  the  pres- 
ent case.  If  tlie  analogy  of  the  local  statute  is  to  be  applied,  it  is 
perfectly  well  settled  in  Pennsylvania  that  no  amendment  can  be 
made  in  an  action  either  at  law  or  in  equity,  so  as  to  introduce  a  new 
cause  of  action,  or  to  bring  in  a  new  party,  after  the  statute  of  limita- 
tions has  run:  Furst  v.  Building  Ass'n,  128  Pa,  183,  18  Atl  341; 
Grier  v.^ssurance  Co.,  183  Pa.  334, 39  Atl.  10. 

Therefore,  if  nothing  exceptional  can  be  found  in  the  present  case 
to  justify  the  delay,  the  present  application  to  amend  ought  to  be  re- 
fused. I  have  considered  the  reasons  advanced  by  the  libelants,  but 
I  do  not  think  that  they  show  any  unusual  circumstances  to  excuse  the 
failure  to  bring  an  action  in  personam  at  an  earlier  day  against  the 
owner  and  claimant  of  the  vessel.  There  was  no  doubt  of  the  libelants' 
right  to  join  an  action  in  personam  with  an  action  in  rem  for  the 
breach  of  a  contract  of  affreightment  (The  Planet  Venus  [D.  C]  113 
Fed.  387,  where  most  of , the  authorities  upon  the  subject  are  collected), 
and  they  could  therefore  have  sued  the  navigation  company  in  the  first 
instance,  or  have  brought  it  in  by  amendment  at  any  later  time  within 
the  statutory  period.  Moreover,  the  libelants  could  not  have  been 
insensible  to  the  lapse  of  time,  and  they  are  chargeable  with  knowledge 
of  its  effect  upon  the  amount  of  the  stipulation  considered  in  connec- 
tion with  the  amount  of  the  claim.  It  was  within  their  power  at  any 
time  to  ask  the  court  to  increase  th?  amount  of  the  stipulation,  so  that 
their  interest  in  the  event  of  final  recovery  might  be  fully  protected : 
Coote,  Adm.  Prac.  (2d  Ed.)  pp.  31,  32.  Nothing  of  this  kind  was 
done,  however,  and,  as  it  seems  to  me,  the  situation  instead  of  be- 
ing exceptional,  wears  a  familiar  aspect.  There  was  the  usual  delay 
in  preparing  for  a  final  hearing  in  the  district  court — ^perhaps  a  some* 
what  longer  delay  than  is  customary — ^and  the  usual  interval  of  time 
before  the  appeals  could  be  heard  and  determined.  As  was  decided 
in  two  of  the  cases  already.cited,  the  fact  that  the  libelant  was  prosecut- 
ing an  action  in  rem  is  not  a  sufficient  excuse  for  his  failure  to  bring 
the  action  in  personam. 

The  petition  to  amend  and  for  process  in  personam  is  refused. 


WHEATON  V.  WESTON  &  CO. 
•     (District  Oourt,  E.  D.  Pennsylvania.    August  3,  1903.) 
No.  9. 

t  Shipping — Action   for   Breach   of  Charter  Party— Failure   to  Affix 
Required  Revenue  Stamp. 

Under  the  provisions  of  War  Revenue  Act  June  13,  1898,  c.  448,  80 
Stat  460,  which  require  charter  parties  to  be  stamped,  and  make  un- 
stamped instruments  which  are  within  its  provisions  incompetent  as  evi- 
dence, an  action  cannot  be  maintained  for  breach  of  an  unstamped 
charter  party  which  was  executed  while  such  provisions  were  in  force, 
and  which  was  subject  to  tax  thereunder,  for  want  of  competent  evidence 
of  the  contract. 

2.  Internal  Revenue— War  Revenue  Tax— Charter  Parties. 

The  words  "registered  tonnage,"  in  War  Revenue  Act  June  13,  1898, 
c.  448|  Schedule  A,  80  Stat  460,  imposing  a  stamp  tax  on  contracts  for 


Digitized  by 


Google 


152  128  FBDERAL  REPORTBB. 

the  charter  of  "any  ship  or  vessel  or  steamer,"  graduated  according  to 
the  registered  tonnage  of  such  ship,  vessel,  or  steamer,  are  not  used  in 
a  technical  sense,  and  to  be  applied  only  to  the  particular  class  of  vessels 
known  as  '^registered  vessels,"  as  distinguished  from  "enrolled  or  licensed 
vessels,"  which  would  exempt  from  the  tax  all  but  such  r^stered  vessels, 
but  is  of  broader  scope,  and  applies  to  every  ship  that  is  required  to  be 
measured  and  to  have  her  measurements  recorded. 

In  Admiralty.     On  final  hearing. 

Willard  M.  Harris,  for  libelant.  • 

Francis  C  Adler,  John  F.  Lewis,  and  Horace  L.  Cheyney,  for  re- 
spondents. 

J.  B.  Mcpherson,  District  judge.  This  action  is  founded  upon 
the  breach  of  a  charter  party,  and  includes  several  items  of  claim,  to 
each  of  which  an  appropriate  defense  has  been  taken.  I  shall  only 
notice,  however,  the  general  defense  that  is  made  to  all  the  items, 
namely,  that  the  charter  party,  which  was  executed  in  October,  1899, 
was  not  stamped  as  required  by  the  war  revenue  act  of  June  13,  1898, 
30  Stat.  460,  c.  448,  2  Supp.  Rev.  St.  793.  The  relevant  provisions 
of  the  act  are  as  follows : 

"Cfharter  Party:  Contract  of  agreement  for  the  charter  of  any  ship,  or 
vessel,  or  steamer,  or  any  letter,  memorandum  or  other  writing  between  the 
captain,  master,  or  owner,  or  person  acting  as  agent  of  any  ship,  or  vessel, 
or  steamer,  or  any  other  person  or  persons,  for  or  relating  to  the  charter  of 
such  ship,  or  vessel,  or  any  steamer,  or  any  renewal  or  transfer  thereof.  If 
the  registered  tonnage  of  such  ship,  or  vessel,  or  steamer,  does  not  exceed 
300  tons,  $3.00.  Exceeding  300  tons  and  not  exceeding  600  tons,  $5.00.  Ex- 
ceeding 600  tons,  $10.00." 

And  by  section  7: 

"That  If  any  person  or  persons  shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  any  instrument,  document,  or  paper  of  any  kind  or 
description  whatsoever,  without  the  same  being  duly  stamped  for  denoting 
the  tax  hereby  Imposed  thereon,  or  without  having  thereupon  an  adhesive 
stamp  to  denote  said  tax,  such  person  or  persons  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  pay  a  fine  of  not  more  than 
$100,  at  the  discretion  of  the  court;  and  such  Instrument,  document,  or  paper, 
as  aforesaid,  shall  not  be  competent  evidence  in  any  court"  30  Stat  452,  c. 
448,  2  Supp.  Rev.  St  784  [U.  S.  Comp.  St  1901,  p.  2292]. 

The  charter  party  in  question  required  a  $5  stamp,  but  when  offered 
in  evidence  was  found  to  be  without  a  stamp  of  any  denomination. 
Objection  to  the  admission  of  the  paper  was  immediately  made  by  the 
respondents,  and  was  insisted  upon  at  the  argument  of  the  case. 
In  view  of  the  foregoing  provisions  of  the  statute,  it  seems  to  me  to 
be  unnecessary  to  discuss  the  matter.  The  paper,  having  been  un- 
stamped, is  not  competent  evidence,  and  cannot  be  considered.  There 
is  nothing,  therefore,  before  the  court  to  show  what  the  contract  be- 
tween the  parties  was,  and  the  foundation  of  the  libelant's  case  is  ac- 
cordingly destroyed. 

A  decree  may  be  entered  dismissing  the  libel,  with  costs. 

On  Rehearing. 
(March  1,  1904.) 

A  reargument  of  this  case  has  been  had,  in  deference  to  the  after- 
discovered  opinions  of  the  attorney  general,  delivered  August.  5,  1898, 
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and  December  2,  1898  (22  Attorney  General's  Opinions,  168,  270),  to 
the  effect  that  the  words  "registered  tonnage"  were  used  in  a  technical 
sense  by  the  act  of  1S98  (30  Stat.  460;  2  Supp.  Rev.  St.  793),  and  are 
to  be  applied  to  "a  particular  class  of  vessels  known  as  registered  ves- 
sels, as  distinguished  from  enrolled  vessels  and  licensed  vessels."  The 
ship  whose  charter  party  was  in  question  was  either  an  enrolled  or  a 
licensed  vessel,  and,  if  the  opinions  referred  to  are  correct,  the  char- 
ter party  did  not  require  a  stamp  at  all,  I  regret  to  be  obliged  to  differ 
frcMn  the  conclusion  reached  by  the  attorney  general,  but  I  cannot  help 
believing  that  the  clause  of  the  war  revenue  act  that  is  under  considera- 
tion was  not  concerned  with  the  difference  between  registered  vessels 
and  vessels  that  had  not  been  registered,  but  was  chiefly  concerned 
with  the  capacity  of  the  ship,  and  intended  to  lay  the  tax  in  proportion 
to  the  ability  of  the  ship  to  carry  cargo,  and  her  ability,  therefore,  to 
earn  profits  for  the  owners.  It  is  true  that  registered  vessels  form  a 
distinct  class,  which  are  dealt  with  in  title  48  of  the  Revised  Statutes 
[U.  S.  Comp.  St.  1901,  pp.  2801-2954],  and  that  enrolled  vessels  and 
licensed  vessels  form  two  other  classes,  which  are  dealt  with  in  title 
50  [U.  S.  Comp.  St.  1901,  pp.  2957-2997] ;  but  so  far  as  the  tonnage 
of  each  class  is  concerned,  this  is  ascertained  by  precisely  the  same 
method  of  measurement,  and  is  registered  in  the  same  office,  namely, 
in  the  collector's  office  of  the  proper  district.  See  sections  4152,  4155, 
4312, 4319, 4321,  and  4322  [U.  S.  Comp.  St.  1901,  pp.  2812,  2822,  2859, 
2961,  2964].  The  phrase  "registered  tonnage"  is  applied  indiscrim- 
inately to  these  three  classes,  and  means,  I  think,  merely  the  capacity 
that  has  been  ascertained  and  registered  as  provided  by  law,  no  matter 
what  the  size  or  business  of  the  ship  may  be.  I  have  never  seen  the 
phrase  "enrolled  tonnage"  or  "licensed  tonnage";  so  far  as  I  know, 
"registered  tonnage"  is  the  language  that  is  always  used,  whether  the 
ship  is  engaged  in  foreign  trade,  or  in  domestic  trade,  or  in  the  coast- 
ing trade  or  the  fisheries.  Take,  for  example,  the  act  of  1882  (Act 
Aug.  5,  1882,  c.  398,  22  Stat.  300,  I  Supp.  Rev.  St.  378)  which  amends 
section  4153  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  2812]. 
The  act  applies  to  "every  vessel  of  the  United  States,"  makes  certain 
provisions  concerning  measurement,  and  then  declares  that,  after  the 
proper  deductions  are  made  from  the  gross  tonnage,  "the  remainder 
shall  be  deemed  the  net,  or  register,  tonnage  of  such  vessels,"  thus  ap- 
plying the  words  "register  tonnage"  to  every  vessel,  whether  registered, 
enrolled,  or  licensed.  And  the  sentence  immediately  succeeding  seems 
to  me  to  be  conclusive : 

,  'rrhat  the  register  or  other  official  certificate"— this  "other  official  certificate" 
is  the  enrollment  or  license  that  is  provided  for  by  sections  4319  and  4321  of 
the  Revised  Statutes — ^"'of  the  tonnage  or  nationality  of  a  vessel  of  the  United 
States,  in  addition  to  what  Is  now  required  by  law  to  be  expressed  therein, 
shall  state  separately  the  deductions  made  from  the  gross  tonnage  and  shall 
also  state  the  net  or  register  tonnage  of  the  vessel.  But  the  outstanding  regis- 
ters or  enrollments  of  vessels  of  the  United  States  shall  not  be  rendered  void 
by  the  addition  of  such  new  statement  of  her  tonnage,  unless  voluntarily  sur- 
rendered," etc 

Here  the  phrase  in  question  is  expressly  used  concerning  both  regis- 
tered and  enrolled  vessels,  and  I  am  unable  to  see  anything  in  the 
fcM-egoing  clause  from  the  act  of  1898  to  suggest  tliat  the  meaning  of 
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the  phrase  was  intended  to  be  limited.  On  the  contrary,  as  the  pur- 
pose of  the  statute  was  to  raise  revenue,  it  seems  imlikely  that  the 
largest  class  of  charter  parties— those  dealing  with  vessels  engaged  in 
domestic,  or  the  coasting,  trade — ^should  be  exempted,  unless  there  was 
some  good  reason  why  such  instruments  should  not  be  taxed.  No 
such  reason  was  suggested  upon  the  reargument,  and  none  is  given  in 
the  opinions  that  have  been  cited.  With  great  deference,  therefore,  I 
venture  to  think  that  the  attorney  general — or  his  assistant,  by  whcwn 
the  opinions  were  prepared — ^may  have  inadvertently  confused  regis- 
tered vessels  with  registered  tcmnage;  for  "registered  vessels"  is  un- 
doubtedly a  technical  term,  and  is  only  applied  to  one  class  of  ships, 
while  "registered  tonnage"  is  of  broader  scope,  and  is  continually  ap- 
plied to  every  ship  that  is  required  to  be  measured  and  to  have  her 
measurements  recorded. 

The  decree  originally  directed  may  be  entered,  dismissing  the  libel^ 
with  costs. 


GENERAL  ELECTRIC  CO.  V.  RE-NEW  LAMP  CO.  et  aL 

(Circuit  Court,  D.  Massachusetts.    February  2,^  1904.) 

No.  1,664. 

1.  TBADE-MaBKS— iNFBINOEMENT— RECONSTBUCTBD  ABTICLES. 

A  concern  engaged  in  buying  burned  out  electric  incandescent  lamps  and 
reconstructing  the  same  is  not  entitled  to  resell  them  with  the  trade-mark 
of  the  original  manufacturer  therein,  where  it  was  affixed  by  the  maker 
for  legitimate  trade-mark  purposes,  and  in  the  process  of  reconstructing 
the  lamps  can  be  obliterated  at  a  small  cost 

2.  Same. 

Evidence  field  not  to  establish  the  claim  that  complainant,  a  manu- 
facturer of  electric  lamps,  affixed  its  trade-mark  to  the  inside  of  the  stem 
for  the  purpose  of  enabling  it  to  prevent  others  from  remaking  and  resell- 
ing such  lamps  after  they  were  burned  out,  but  to  show  that  such  location 
was  selected  for  legitimate  trade-mark  purposes. 

In  Equity.     Suit  for  infringement  of  trade-mark.    On  final  hearing. 
For  former  opinion,  see  I2I  Fed.  164. 

Richardson,  Herrick  &  Neave,  for  complainant, 
Jesse  C.  Ivy,  for  defendants. 

BROWN,  District  Judge.  This  is  a  bill  to  enjoin  the  use  by  the  de- 
fendants of  tlie  complainant's  trade-mark  "G.E."  on  electric  lamps. 
The  general  character  of  the  case  is  set  forth  in  the  opinion  of  this 
court  on  the  petition  for  a  preliminary  injunction,  reported  in  121  Fed. 
164.  At  that  hearing  it  was  the  defendant's  contention  that  the  com- 
plainant had  placed  within  the  stem  of  an  electric  lamp  a  nonremovable 
label  bearing  the  letters  "G.E.,"  as  a  device  to  hinder  the  defendant  in 
its  business  of  repairing  and  renewing  electric  lamps ;  and  that,  under 
color  of  a  claim  for  the  protection  of  a  trade-mark,  the  complainant  was 
in  reality  seeking  to  destroy  the  defendants'  business.  Reserving  any 
opinion  on  the  merits  of  this  contention,  either  in  fact  or  in  law,  a  pre- 
limmary  injunction  was  denied,  because  of  doubts  whether  the  com- 
plainant's case  was  in  substance  an  ordinary  trade-mark  case,  and  be- 
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cause  of  the  novelty  of  the  legal  questions  which  would  arise  if  the  de- 
fendants should  establish  their  contentions  of  fact  The  defendants, 
by  their  answer,  renew  the  contention  that  the  letters  "G.E."  in  the 
stems  of  the  lamps  are  nonremovable,  and  were  put  in  the  stems,  not 
as  a  trade-mark,  but  in  pursuance  of  a  scheme  to  prevent  the  remaking 
of  the  lamps. 

Upon  final  hearing,  I  am  of  the  opinion  that  the  defendants  have  not 
established  their  contentions  of  fact  It  is  therefore  unnecessary  to 
consider  the  complainant's  argument  that  the  complainant's  motive  in 
locating  its  trade-mark  within  the  inner  stem  of  the  lamp  is  immaterial ; 
nor  is  it  necessary  to  consider  the  scope  of  the  legitimate  uses  of  a 
trade-mark,  nor  the  applications  of  the  rule  that  a  court  of  equity  will 
not  shut  its  eyes  to  the  evident  character  of  a  transaction,  or  suffer 
itself  to  be  used  to  effect  an  ulterior  and  unavowed  purpose. 

Upon  the  evidence,  it  must  be  held  that  the  complainant's  trade- 
mark, affixed  to  the  inner  stem  of  the  lamp,  is  practically  removable 
in  the  remaking  of  lamps,  since  it  can  be  obliterated  at  an  expense  of 
55  cents  per  thousand  lamps,  by  applying  to  the  exterior  of  the  stem, 
and  over  the  complainant's  trade-mark,  a  small  quantity  of  chemical 
paste.  Since  the  bulb  is  opened  in  remaking,  to  insert  new  filaments, 
and  to  fasten  the  ends  of  the  leading-in  wire  with  carbon  paste,  the 
application  of  a  similar  paste  for  the  obliteration  of  the  trade-mark 
would  seem  an  obvious  expedient.  While  the  defendants  say  that 
this  method  was  discovered  by  them  since  the  filing  of  the  bill,  yet 
the  method  is  so  simple,  and  was  so  readily  available  to  common  judg- 
ment and  ordinary  skill  before  the  filing  of  the  bill,  that  it  must  be  held 
that,  while  the  complainant's  trade-mark  was  nonremovable  in  the  or- 
dinary use  and  sale  of  the  lamps,  it  was  not  nonremovable,  in  any  prac- 
tical sense,  in  the  remaking  of  lamps  according  to  the  defendants' 
method.  To  remove  it,  it  was  not  necessary  to  make  a  "discovery," 
but  to  use  ordinary  and  obvious  means. 

It  also  becomes  very  doubtful  if  the  complainant's  officers  were  in 
any  degree  influenced  to  adopt  the  peculiar  location  of  the  trade-mark 
because,  they  thought  it  nonremovable  in  remaking.  The  complainant 
has  shown  good  business  reasons  for  applying  its  trade-mark  "G.E." 
to  some  portions  of  an  electric  lamp.  In  doing  this,  it  naturally 
adopted  a  practice  so  common  that  it  could  give  rise  to  no  reasonable 
inference  of  a  scheme  to  attack  the  defendants'  business.  Its  applica- 
tion to  the  inside  of  the  inner  stem  might  tend  to  support  an  infer- 
ence that  the  location  was  chosen  with  the  object  of  preventing  re- 
movals in  remaking;  but  the  complainant  shows,  also,  good  business 
reasons  for  affixing  the  label  to  the  interior  of  the  stem.  Indelible 
trade-marks  had  been  etched  on  the  glass  of  lamps  of  other  mak- 
ers. It  was  suggested  by  an  agent  of  the  complainant  that,  "from 
an  advertising  point  of  view,  we  have  nothing  so  good  as  the  ten  or 
twelve  million  incandescent  lamps  that  we  distribute  through  the  world 
annually,  provided  that  it  would  be  practicable  to  put  some  indelible 
trade-mark,  and  provided  that  our  customers  would  not  object"  Etch- 
ing was  discussed,  but  considered  more  expensive.  In  the  correspond- 
ence between  employes  of  the  complainant,  there  is  no  reference  to 
the  business  of  remaking  lamps ;  on  the  contrary,  this  correspondence 
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is  Strong  evidence  that  it  was  the  real  purpose  of  the  complainant  to 
affix  an  indelible  trade-mark  for  the  ordinary  purposes  of  a  trade-mark, 
and  not,  as  the  defendants  allege,  as  a  part  of  a  scheme  to  attack  its 
business  of  remaking  lamps.  It  is  also  apparent  that,  with  this  in- 
delible label  in  the  stem,  it  will  be  impractical  for  vendors  of  lamps  to 
acquire  a  reputation  for  themselves,  based  upon  the  merits  of  tlie  com- 
plainant's manufacture;  since,  if  they  affix  their  own  labels  to  com- 
plete lamps,  the  complainant's  indelible  labels  will  still  remain  to  in- 
dicate their  origin.    In  the  former  opinion  it  was  said : 

*'It  may  be  that,  upon  a  full  investigation  of  the  facts.  It  will  appear  that 
the  complainant's  use  of  its  trade-mark  in  its  present  position  is  a  natural  nse, 
growing  out  of  ordinary  business  considerations.  If  that  fact  be  established^ 
the  doubts  as  to  the  complainant's  title  to  relief  would  probably  disappear. 
The  complainant  could  hardly  be  required  to  forego  an  appropriate  and  proper 
application  of  its  trade-mark  merely  for  the  reason  that  incidental  business 
complications  might  result  to  the  defendants." 

Upon  full  hearing,  I  am  of  the  opinion  that  the  complainant's  use 
of  its  trade-mark  in  the  stem  of  the  lamp  is  a  natural  and  proper  use 
growing  out  of  ordinary  business  considerations;  that  it  did  not,  in 
fact,  tend  to  destroy  the  defendants'  business,  or  appreciably  reduce 
their  profits;  and  that  there  is  no  sufficient  or  substantial  reason  to 
justify  an  allegation  that  the  complainant,  either  alone  or  in  combina- 
tion with  others,  did  devise  a  scheme  to  attack  the  business  of  the  de- 
fendants. 

The  defendants'  contention  that  agreements  between  the  complain- 
ant and  84  allied  corporations  in  various  cities  are  in  restraint  of  trade 
and  illegal,  in  my  opinion,  has  no  bearing  whatever  upon  the  question 
of  the  right  of  the  complainant  to  protection  for  its  trade-mark,  and 
requires  no  discussion.  Nor  is  there  any  merit  in  the  defense  that  the 
complainant  has  been  guilty  of  such  improper  practice  in  the  use  of  its 
trade-mark  as  to  bar  it  from  invoking  equitable  relief.  Assuming  that 
it  did  renew  or  reconstruct  lamps,  and  sell  them  to  the  trade  witliout 
notice  of  this  fact,  there  is  no  evidence  of  any  imposition  on  the  pub- 
lic, or  that  a  lamp  remade  by  the  complainant  was  not,  in  every  sub- 
stantial respect,  the  same  as  a  new  lamp  made  by  it  A  "G.E."  lamp 
remade  by  the  defendants  is  not  a  "G.E."  lamp,  but  a  new  construc- 
tion. This  question  is  dealt  with  in  the  former  opinion.  A  "G.E." 
lamp  remade  by  the  complainant  is  a  "G.E."  lamp,  since  in  remaking 
it  becomes  substantially  a  new  "G.E."  lamp.  If  oi  equal  merit  with 
the  former,  there  is  no  imposition  on  the  public  in  selling  it  as  a  "G.E." 
lamp.  But  neither  this  nor  other  points  to  the  same  general  effect  are 
of  sufficient  importance  to  require  discussion.  The  case,  upcxi  the 
facts,  becomes  a  simple  one.  The  complainant  has  a  valid  trade-mark. 
The  defendants,  without  legal  justification,  put  forth  lamps  bearing  this 
trade-mark.  Though  they  did  so  without  any  intent  to  deceive,  and 
have  been  honorable  in  intention  and  in  their  business  methods,  and,  so 
far  as  appears,  have  caused  no  actual  deception,  yet  the  use  of  this 
trade-mark,  in  violation  of  its  legal  rights,  entitles  the  cdbiplainant  to 
an  injunction. 

A  draft  decree  may  be  presented  accordingly. 
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BOABD  OF  COlfTRS  OF  WOODSON  COUNTY  t.  TORONTO  BANK  et  al. 

(Circuit  Ck)urt,  D.  Kansas,  Third  Division.    March  12,  1904.) 
No.  842. 

1.  Removal  of  Gattseb— Jxtbisdiction— Bubden  tr  Pboof. 

When  the  Jurisdiction  of  the  federal  court  over  a  case  removed  Into 
that  court  from  a  state  court  depends  upon  a  question  of  fact,  the  exist- 
ence of  such  Jurisdictional  fact  must  be  well  pleaded  in  the  petition  for  . 
removal  filed  in  the  state  court,  and,  if  issue  ii^  Joined  on  the  truth  of 
the  allegations  contained  in  such  petition  for  removal,  the  burden  of 
proof  rests  upon  the  removing  party  to  establish  the  existence  of  such 
Jurisdictional  fact  in  the  federal  court  by  the  greater  weight  of  testi- 
mony. 

2.  Saick— Mattebs  of  Law. 

The  cases  removed  from  a  state  court  into  the  federal  court.  In  which 
the  petition  filed  by  plaintiff  In  the  state  court  is  conclusive  in  the  fed- 
eral court  on  the  question  of  its  Jurisdiction,  are  cases  in  which  the 
question  of  Jurisdiction  of  the  federal  court  depends  upon  the  legal  con- 
struction of  plaintiff's  petition  as  to  the  Joint  liability  of  defendants,  or 
other  matter  of  law. 
(Syllabus  by  the  Court) 

On  Motion  to  Remand. 

Biddle  &  Lardner,  A.  F.  Florence,  and  J.  C.  Culver,  for  plaintiff. 
A.  J.  Jones  and  Edward  C  Gates,  for  the  United  States  Fidelity 
&  Guaranty  Company. 

POLLOCK,  District  Judge.  This  is  an  action  brought  by  the  board 
of  county  commissioners  of  Woodson  county,  iCan.,  upon  a  surety  bond 
given  by  the  Toronto  Bank  of  Toronto,  Kan.,  as  principal,  and  the 
United  States  Fidelity  &  Guaranty  Company  (hereinafter  called  the 
Guaranty  Company)  as  surety,  to  indemnify  the  county  against  loss  by 
reason  of  deposits  of  the  public  funds  of  the  county  with  said  bank. 
The  penalty  of  the  bond  is  $5,000.  The  bank,  being  indebted  to  the 
county  in  the  sum  of  over  $9,000,  failed.  The  bond,  upon  its  face, 
contains  a  recital  that  the  bank  is  a  body  corporate.  It  is  executed  by 
"The  Toronto  Bank,  W.  P.  Dickerson,  Cashier."  The  petition  alleges 
"that  the  Toronto  Bank  was  legally  organized  under  and  by  virtue  of 
the  laws  of  Kansas  prior  to  the  13th  day  of  January,  1902,  and  that  said 
bank  continued  to  be  a  legally  organized  bank,  and  continued  to  do 
a  regular  banking  business,  from  the  date  of  its  organization  until  the 
14th  day  of  January,  1903."  The  action  was  brought  to  recover  the 
amount  of  the  penalty  named  in  the  bond.  Upon  the  filing  of  the  peti- 
tion in  the  state  court,  process  was  duly  issued,  commanding  the  ap- 
propriate officer  to  summon  the  Toronto  Bank  and  the  Guaranty  Com- 
pany to  appear  and  answer  the  same.  The  Guaranty  Company  was 
duly  served  with  process.  The  return  of  the  officer  as  to  the  Toronto 
Bank  reads: 

"State  of  Kansas,  Woodson  County — ^ss. :  Received  this  writ  this  8th  day 
of  May.  1903.  May  8,  1003,  I  was  unable  to  find  the  president  or  cashier  or 
any  oflScer  of  said  the  Toronto  Bank  in  Woodson  county,  Kansas,  whereon 

K 1  See  Bemoval  of  Causes,  vol.  42,  Cent.  Dig.  §  16a 
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to  serve  this  writ,  and  served  this  writ  by  leaving  a  certified  copy  at  the 
re§ralar  place  of  business  of  said  bank  in  said  Woodson  county,  with  the  re- 
ceiver in  charge  of  said  the  Toronto  Bank. 

"S.  L.  Dickerson.  Sheriff." 

It  appears  from  the  record  that  W.  P.  Dickerson,  the  person  exe- 
cuting the  bond  for  the  bank,  upon  its  failure  fled  the  country,  and  one 
J.  D.  Cannon  was  duly  appointed  receiver  thereof.  In  due  form  and 
proper  time  the  defendant  Guaranty  Company  filed  in  the  state  court 
its  petition,  duly  verified,  and  bond  for  removal  of  the  case  into  this 
court.    This  petition  alleges,  among  other  matters,  as  follows : 

"The  controversy  in  said  suit  is,  and  at  the  time  of  the  commencement  of 
this  suit  was,  between  citizens  of  different  states,  and  that  your  petitioner, 
the  defendant  in  the  above-entitled  suit,  was  at  the  time  of  the  commence- 
ment of  this  suit,  and  still  is,  a  corporation  duly  created,  organized,  and  doing 
business  in  and  by  virtue  of  the  laws  of  the  state  of  Maryland,  and  was  at 
the  time  of  the  commencement  of  this  suit,  and  is  still,  a  resident  and  a  citi- 
zen of  the  dty  of  Baltimore,  in  the  said  state  of  Maryland,  and  a  Nonresident 
of  the  state  of  Kansas,  and  it  is  the  only  real  defendant  in  this  action. 
♦  ♦  ♦  And  your  petitioner  further  respectfully  shows  that  the  Toronto 
Bank,  named  in  the  petition  filed  by  plaintiff  in  the  above-entitled  action  as 
one  of  the  defendants,  is  now,  and  was  at  the  time  of  the  commencement  of 
this  action,  a  private  bank,  owned  by  an  individual,  which  fact  was  well 
known  to  plaintiff  at  the  time  of  the  commencement  of  said  suit,  and  that  the 
owner  of  said  bank  has  not  been  made  a  party  defendant  in  said  action,  nor 
has  any  attempt  been  made  to  serve  him  with  process  in  said  suit,  and  that 
the  said  owner  of  said  bank  was  at  the  time  of  the  commencement  of  said 
action,  and  still  is,  as  your  petitioner  is  Informed  and  verily  believes,  a  non- 
resident of  the  state  of  Kansas,  and  is  not  a  citizen  of  said  state,  and  is  a 
resident  and  citizen  of  the  state  of  Texas,  and  that  the  said  alleged  defendant, 
the  Toronto  Bank,  is  simply  the  name  under  which  said  individual  had  carried 
on  a  banking  business;  that  said  bank  is  not,  nor  never  was,  incorporated 
under  the  laws  of  this  or  any  other  state,  and  that  the  name  'The  Toronto 
Bank,'  as  defendant  In  said  petition,  was  and  is  a  nullity,  and  the  alleged 
service  of  process  on  said  the  Toronto  Bank  is  and  was  void." 

An  order  of  removal  was  duly  entered  by  the  state  court,  and  record 
filed  in  this  court.  Plaintiff  moves  to  remand  tJie  case  to  .the  state 
court. 

In  support  of  the  allegations  of  its  petition  for  removal,  the  Guar- 
anty Company  files  affidavits  showing  conclusively  that  the  Toronto 
Bank  is  not,  and  was  not  at  the  date  of  the  execution  of  the  bond,  or 
of  the  commencement  of  this*  action,  a  body  corporate,  but  was  a  private 
bank  owned  and  managed  by  said  W.  P.  Dickerson;  that,  upon  the 
failure  of  the  bank,  to  avoid  criminal  prosecution,  Dickerson  fled  the 
state,  and  remains  absent  therefrom.  It  is  apparent  from  the  record 
and  proofs  in  the  case  there  is  but  one  party  defendant  to  the  action, 
the  Guaranty  Company ;  that  the  Toronto  Bank  is  not  the  name  of  any 
person,  in  law,  capable  of  being  made  party  defendant  in  an  action,  but 
is  a  mere  business  name  used  by  Dickerson  in  the  operation  of  his 
banking  business.  This  is  not  a  case  of  separable  controversy,  or 
fraudulent  joinder  of  a  resident  defendant  to  defeat  the  jurisdiction  of 
this  court,  but  is  a  case  of  one  cause  of  action  against  one  defendant. 
It  is  probable  a  joint  cause  of  action  does  exist  against  both  Dickerson, 
who  executed  the  bond  in  his  business  name,  as  cashier,  and  the  Guar- 
anty Company,  for  breach  of  the  conditions  of  the  bond ;  but  Dicker- 
son  was  neither  made  party  to  tlie  action,  nor  served  with  process. 
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The  insistence  of  counsel  for  plaintiflF  is  this :  That  the  bond,  upon 
its  face,  purports  a  joint  obligation ;  that  the  allegations  of  the  petition 
state  a  joint  cause  of  action  against  the  Toronto  Bank,  as  a  body  cor- 
porate, and  a  citizen  of  Kansas,  and  the  Guaranty  Company,  a  corpora- 
tion under  the  laws  of  Maryland,  and  a  citizen  of  that  state,  and  that 
this  motion  to  remand  must  be  determined  from  a  consideration  of 
plaintiff's  petition,  independent  of  the  allegations  of  the  petition  for 
removal,  and  proofs  offered  in  its  support.  Whether  the  citizenship 
of  the  parties,  or  other  jurisdictional  fact  essential  to  confer  jurisdic- 
tion upon  this  court,  actually  exists,  is  always  a  question  of  fact,  which 
must  be  determined,  in  case  of  removal  into  this  court  from  a  state 
court,  by  this  court  from  the  allegations  of  the  petition  for  removal, 
if  no  issue  is  joined  thereon,  or  frcnn  the  proofs  offered  in  support  of 
such  petition,  if  issue  is  joined  thereon.  Plymouth  Mining  Company 
V.  Amador  Canal  Company,  ii8  U.  S.  264,  6  Sup.  Ct  1034,  30  L.  Ed. 
232;  Kansas  City  Surburban  Belt  Ry.  Co.  v.  Herman,  187  U.  S. 
63,  23  Sup.  Ct.  24, 47  L.  Ed.  76.  In  this  caSe  no  issue  is  taken  with  the 
Guaranty  Company  upon  its  petition  for  removal.  The  proof  by  it 
offered  in  support  of  the  allegations  found  therein  as  to  the  jurisdiction- 
al facts  is  conclusive.  The  cases  relied  upon  by  plaintiff  as  holding 
that  the  jurisdiction  of  this  court  must  be  determined  from  the  petition 
of  plaintiff  filed  in  the  state  court,  and  there  pending  at  the  time  of  the 
application  for  removal,  are  cases  in  which  the  jurisdiction  of  the  fed- 
eral circuit  court  was  dependent  upon  a  question  of  law,  such  as  the 
joint  liability  of  the  defendants  in  the  case,  or  other  matter  of  law, 
and  did  not  depend  upon  a  question  of  fact,  such  as  the  amount  in  con- 
troversy, the  citizenship  of  the  parties,  fraudulent  joinder  of  a  party 
defendant  to  defeat  the  jurisdiction  of  the  court,  or  other  question  of 
fact. 

It  follows,  there  being  but  one  actual  defendant  in  the  case,  and  the 
requisite  citizenship  of  the  parties  being  shown,  the  motion  to  remand 
must  be  overruled. 


ALLEN  v.  HOLLANDER. 

(Circuit  Ck)nrt,  D.  MasBachusetta.    February  8,  1904.) 

No.  1,542. 

L  Bankbuftct— Avoidance  07  Tbansfess  Made  bt  Bankbuft— SuFFicnENCT 
OF  Dkliveby. 

By  an  agreement  entered  into  in  good  faith,  a  debtor  who  was  a  dealer 
In  earriages  undertook  to  transfer  certain  carriages  to  a  creditor,  to  be 
sold  by  him  at  stipulated  prices,  and  the  proceeds  applied  on  the  indebted- 
ness. An  informal  paper,  in  the  nature  of  a  blU  of  sale,  as  security,  was 
executed,  describing  the  carriages,  which  were  delivered  to  an  agent  for 
the  creditor,  who  removed  them  into  a  separate  room  in  the  debtor's  ware- 
house, where  they  were  tagged  with  the  creditor's  name,  and  there  left  to 
be  sold  by  his  agent  Held^  that  there  was  such  a  delivery  as  to  pass  the 
property,  as  against  a  trustee  in  bankruptcy  of  the  debtor,  appointed  in 
proceedings  instituted  more  than  four  months  thereafter. 

In  Equity.     Suit  by  trustee  in  bankruptcy  to  require  an  accounting  by 
defendant  for  property  transferred  to  him  by  the  bankrupt 
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Burdett  &  Snow  and  Charles  W.  Stapleton,  for  comptalnanL 
F.  W.  Kittredge,  Robert  A,  Jordan,  and  Abraham  Benedict,  for  de- 
fendant 

ALDRICH,  District  Judge.  The  plaintiff,  a  trustee  under  involuii* 
tary  bankruptcy  proceedings,  seeks  to  compel  an  accounting  for  certain 
property  described  in  the  bill,  which  it  is  claimed  was  not  legally  trans- 
ferred to  the  defendant  more  than  four  months  before  the  adjudica- 
tion in  bankruptcy. 

It  is  stipulated  between  the  parties  here  that  notes  38,  44,  45,  46,  47, 
48,  49,  and  50,  amounting  to  the  sum  of  $3,900,  were  given  by  Gray, 
and  delivered  to  Hollander,  the  defendant,  and  that  Gray  had  the  money 
on  them  from  Hollander,  but  it  appears  that  Hollander  obtained  the 
money  which  he  advanced  to  Gray  by  depositing  these  notes  in  a  bank 
or  banks.  I  find  that  Gray  and  Hollander,  early  in  September,  acting 
upon  the  idea  that  HoUander  was  to  take  care  of  the  notes,  and  treat- 
ing the  money  which  Hollander  had  advanced  as  an  indebtedness, 
undertook  to  effect  a  transfer  of  the  property  in  question  from  Gray 
to  Hollander  in  discharge  of  such  indebtedness.  It  is  beyond  question 
that  the  parties,  early  in  September,  undertook  to  make  Hollander 
secure,  and  to  discharge  this  indebtedness  by  transferring  the  carriages 
in  question,  except  one  brougham,  which  is  the  third  carriage  mentioned 
in  the  plaintiff's  bill.  The  plaintiff  claims,  however,  that  the  trans- 
action was  not  a  legal  one,  as  against  creditors,  and  that,  as  trustee  in 
bankruptcy,  he  is  entitled  to  an  accounting  for  the  value  of  the  carriages ; 
and  such  diaim  is  based  upon  the  idea,  first,  that,  Hollander's  liability 
being  contingent,  he  was  not  a  purchaser  for  value,  or,  as  a  pledgee, 
that  he  was  not  a  holder  of  the  property  for  an  actual,  existing  inddbt- 
edness;  and,  isecond,  whether  this  is  so  or  not,  that  there  was  no  suf- 
ficient delivery  four  months  before  bankruptcy  proceedings  to  pass  title 
to  the  property  from  Gray  to  Hollander. 

There  is  no  point  taken  that  the  indebtedness  or  liability,  whichever 
way  it  is  to  be  designated,  was  not  sufficient  in  amount  to  become  an 
adequate  consideration  for  a  transfer  of  the  property ;  the  point  being 
that,  the  liability  being  contingent,  it  was  not  of  a  kind  to  make  him  a 
holder  for  a  valuable  consideration.  On  this  phase  of  the  case,  I  find 
that  the  parties  undertook  to  effect  a  transfer  of  the  property  for  the 
money  which  Hollander  advanced  to  Gray,  and  that  Hollander  was  to 
pay  the  notes. 

Now,  as  to  delivery,  I  find  that  Mr.  Hollander,  feeling  uneasy  in  re- 
spect to  his  affairs  with  Gray,  had  some  negotiations  with  him  or  his 
agent  with  reference  to  the  matter,  and,  to  make  him  secure,  an  informal 
,  paper,  in  the  nature  of  a  bill  of  sale,  for  security,  describing  the  car- 
riages, was  executed  by  Gray  to  Hollander  in  the  early  days  of  Septem- 
ber, 1898  (dated  September  7th).  This  paper  was  delivered  to  one 
Cross,  as  the  agent  of  Hollander. 

I  also  find  that,  at  or  about  the  time  the  paper  was  executed,  the 
carriages  specified  therein  were  tagged  with  the  name  of  Hollander, 
and  set  apart  from  the  other  carriages  for  him,  by  moving  them  to  an- 
other part  of  the  building  (that  is  to  say,  to  the  several  floors  of  No.  2a 
Wooster  street),  and  put  into  the  keeping  of  Cross,  as  the  agent  of  Hol- 
lander.   The  carriages  were  moved  to  No.  22,  whicli,  it  is  understood^ 
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•IS  under  the  same  roof,  and  a  part  of  what  had  been  occupied  as  a  ware- 
house and  salesrooms ;  but  No.  22  had  been,  or  was  about  to  be,  given 
up  as  such.  Whether  occupancy  of  No.  22  had  actually  been  surren- 
dered as  a  part  of  Gray's  salesrooms  is  not  made  certain  by  the  evidence, 
but,  whether  it  had  actually  been  surrendered  or  not,  the  carriages 
were  removed  to  that  place  for  the  purpose  of  making  the  change  of  pos- 
session more  apparent,  thus  bearing  upon  the  question  of  intention  as 
to  delivery.  A  few  days  thereafter,  and  not  later  than  the  12th  of  Sep- 
tember, Mr.  Hollander  went  to  New  York,  examined  the  carriages,  dis- 
cussed and  considered  the  question  whether  the  delivery  was  sufficient 
to  transfer  the  property  to  him,  approved  of  the  transaction  and  the 
place  to  which  the  carriages  had  been  removed,  and  the  parties  fixed 
the  price  at  which  the  carriages  should  be  sold  and  applied  on  the  in- 
debtedness ;  and  it  was  agreed  between  them  that  Cross  should  remain 
the  agent  of  Hollander,  to  sell  the  carriages  for  Hollander,  if  he  could, 
and  account  to  him  for  the  money.  The  carriages  remained  there  in 
such  possession  of  Cross  until  the  loth  of  October,  1898,  when  the  de- 
fendant removed  them  to  Amesbury,  Mass.,  his  place  of  business. 

I  find,  as  a  matter  of  fact,  that  the  transaction  was  bona  fide  and  in 
good  faith,  and  that  the  idea  of  the  transaction  was  to  make  Hollander 
secure ;  that  Gray  undertook  to  deliver  the  carriages  to  Hollander,  in 
good  faith,  upon  the  indebtedness  or  liability  which  has  been  described ; 
and  that  Hollander  accepted  them  upon  such  indebtedness  or  liability 
at  the  prices  designated,  both  parties  believing  that  the  transaction 
was  legal  and  binding.  The  involuntary  bankruptcy  proceedings  were 
instituted  on  the  19th  of  January  thereafter. 

Upon  the  foregoing  facts,  it  would  seem  that  the  transaction  was  so 
far  perfected,  and  the  delivery  of  such  a  character,  that  the  transfer 
became  binding  and  effective  as  between  the  parties ;  and  it  cannot  be 
seen  that  the  trustee  in  bankruptcy,  under  the  circumstances  of  this 
case,  is  in  a  position  to  avoid  a  transfer  of  property  like  this.  The 
trustee  does  not  stand  quite  like  a  subsequently  attaching  creditor  in 
good  faith,  or  like  a  subsequent  bona  fide  purchaser  for  value.  Neither 
is  this  a  case  where  the  bankrupt  undertook  to  convey  property  in  fraud 
of  his  creditors.  It  is  the  familiar  case  in  which  one  creditor,  more 
alert  than  others,  in  looking  out  for  his  own  interests,  undertook  to 
make  himself  secure,  and,  not  succeeding  in  getting  money,  took  prop- 
erty which  was  to  be  applied  on  the  indebtedness  or  liability  at  an  agreed 
amount.  Aside  from  the  question  of  the  sufficiency  of  the  delivery, 
or,  in  other  words,  the  question  whether  the  change  in  possession  was 
sufficient,  which  is  in  the  nature  of  a  legal  question,  the  case  stands 
no  different  than  it  would  if  Gray  had  in  good  faith  paid  one  of  his 
creditors  so  much  money  in  discharge  of  indebtedness  or  liability  more 
than  four  months  before  bankruptcy  proceedings. 

In  view  of  the  recent  decision  in  Dunn  v.  Train  (C.  C.  A.)  125  Fed. 
221,  the  conclusion  is  that  the  delivery  was  sufficient  to  answer  the  pur- 
poses of  the  law,  and  to  pass  the  property.  Certain  New  York  cases 
have  been  called  to  our  attention,  like  Button  v.  Rathbone,  126  N.  Y. 
187,  27  N.  E.  266.  That  was  a  case  with  respect  to  an  unfiled  chattel 
mortgage  in  New  York,  where  the  statute  declared  such  mortgage  void 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith;  and 
128  F.— 11 
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it  was  held  that  marking  and  setting  aside  was  not  sufficient,  in  view  of 
the  statute.  That  is  not  this  case,  for  a  trustee  in  bankruptcy  is  neither 
a  subsequent  mortgagee,  nor  a  subsequent  purchaser  in  good  faith.  He 
represents  the  body  of  creditors.  And  the  question  is  whether  a  credit- 
or who  in  good  faith  has  undertaken  to  secure  himself  by  receiving 
property  in  discharge  of  his  claim  should,  in  a  bankruptcy  proceeding 
instituted  more  than  four  months  thereafter,  be  compelled  to  account 
to  a  trustee,  as  the  representative  of  the  bankrupt  estate,  upon  the 
ground  that  the  delivery  was  not  sufficient  in  law ;  and  that  question,  in 
the  absence  of  fraud,  is  not  quite  like  a  question  of  delivery  and  suf- 
ficiency of  change  of  possession,  presented  by  a  subsequent  bona  fide 
purchaser  for  value,  or  a  subsequently  attaching  creditor  in  good  faith. 

The  case  of  Prentiss  Tool  &  Supply  Co.  v.  Schirmer,  136  N.  Y.  305, 
32  N.  E.  849,  32  Am.  St.  Rep.  737,  is  another  case  based  upon  the 
New  York  statute.  In  that  case  there  was  no  delivery  of  the  goods, 
and  it  is  said  that  the  transaction  was  presumptively  fraudulent  as 
against  attaching  creditors,  which  presumption  was  treated  as  conclusive 
unless  it  should  be  made  to  appear  on  the  part  of  the  plaintiflF  that  the 
sale  was  made  in  good  faith,  and  without  any  attempt  to  defraud  credit- 
ors or  purchasers.  It  cannot  be  seen  that  the  general  law  of  New  York, 
independent  of  cases  based  upon  local  statutes  designed  for  the  pro- 
tection of  subsequent  bona  fide  purchasers  and  subsequently  attaching 
creditors,  is  different  in  respect  to  delivery  and  change  of  possession 
from  what  has  recently  been  held  in  the  case  of  Dunn  v.  Train,  to  which 
we  have  referred. 

It  must  be  always  assumed  that  delivery  and  change  of  possession 
are  necessary  to  a  transfer  of  title,  and,  such  assumption  being  made, 
the  question  of  the  sufficiency  of  delivery  and  change  of  possession 
becomes  a  mixed  question  of  law  and  fact.  But,  as  observed,  when  the 
question  whether,  upon  the  facts,  the  delivery  and  change  of  possession 
are  sufficient  to  answer  the  purposes  of  the  law,  is  raised  by  a  subse- 
quent bona  fide  purchaser  for  value,  or  a  subsequently  attaching  creditor 
in  good  faith,  it  stands  differently  than  when  raised  by  the  debtor 
himself,  as  between  him  and  a  creditor,  or  by  a  trustee  in  bankruptcy. 
In  re  New  York  Economical  Printing  Company,  no  Fed.  514,  517,  49 
C.  C.  A.  133;  In  re  Garcewich,  115  Fed.  87,  53  C.  C.  A.  510;  In  re 
Kellogg,  118  Fed.  1017,  56  C.  C.  A.  383. 

The  conclusion  is  that  the  delivery  was  sufficient  in  this  case  to  pass 
thcLproperty,  as  agdinst  the  trustee,  and  that  the  defendant  should  not 
^iJe'held  to  account.    Bill  dismissed. 


MATHESON  v.  HANNA-SCHOELKOPF  CO.  et  aL 

(Circuit  Court  B.  D.  Pennsylvania.'  February  20,  1904.) 

No.  57. 

1.  Federal  Couets— Equity— Costs— Fee  Bill— Pleadings. 

United  States  Supreme  Court  equity  rule  25  provides  that  In  order  to 
promote  brevity,  etc.,  the  regular  taxable  costs  for  every  bill  and  an&rwer 

1 1.  Right  to  costs  in  equity,  see  note  to  Tug  River  Coal  &  Salt  Co.  v.  Brlgel, 
17  C.  C.  A.  368. 
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shall  In  no  case  exceed  the  sum  which  is  allowed  in  the  state  court  of 
chancery  in  the  district,  if  any  there  be,  otherwise  it  shall  not  exceed 
$3  for  every  bill  and  answer.  Rev.  St  9  913  [U.  S.  Comp.  St  1901,  p. 
683],  declares  that  the  forms  and  modes  of  proceeding' in  suits  of  equi^ 
In  the  Circuit  and  District  Courts  shall  be  according  to  the  principles, 
rules,  and  usages  which  belong  to  courts  of  equity,  except  when  otherwise 
provided  by  statute  or  by  rules  of  court  in  pursuance  thereof.  Held  that, 
in  the  absence  of  an  express  rule  of  the  Circuit  Court  dealing  with  the 
taxation  of  costs  in  equity,  such  court  had  power  to  allow  costs  for  the 
drawing  of  the  pleadings,  decrees,  and  order  of  court  in  accordance  with 
the  established  practice  as  authorized  by  a  state  statute  (Acts  Pa.  1842, 
I  9  [P.  L.  433],  and  Acte  Pa.  1864  [P.  L.  775])  authorizing  the  taxation  of 
10  cents  a  line  for  the  first  page,  and  6  cents  a  line  for  each  subspcitipnt 
page. 

2.  Same. 

Such  allowance  was  not  prohibited  by  Rev.  St  I  823  [U.  B.  Comp.  St 
1901,  p.  b32],  forbidding  solicitors  in  equity  to  receive  any  other  compen- 
sation than  that  specified  in  section  824,  and  also  declaring  that  nothing 
therein  contained  shall  prevent  attorneys  from  charging  or  receiving  from 
their  clients  such  reasonable  compensation  as  may  l>e  agreed  on,  or  may 
accord  with  general  usage  In  the  respective  states,  **ia  addition  to  taxable 
costs." 

8.   SaICS— DEPOSITI0178. 

The  testimony  of  a  witness  taken  before  a  master,  and  thereafter  ad- 
mitted in  evidence  before  the  master  and  before  the  Circuit  Court  on 
exceptions  to  his  report  is  a  deposition  within  Rev.  St.  |  824  [U.  S.  Comp. 
St  1901,  p.  632],  authorizing  the  taxation  of  $2.60  costs  for  each  deposition 
taken  and  introduced  in  evidence  in  the  cause. 

i.  Same— Masteb's  Repobiv-Pbintino; 

Since  United  States  Circuit  Court  equity  rules  1  and  6,  for  the  East- 
em  District  of  Pennsylvania,  only  provide  for  the  printing  of  the  plead- 
ings and  evidence  on  the  hearing  of  exceptions  to  a  master's  report  costs 
cannot  be  allowed  for  printing  the  report,  in  the  absence  of  a  special 
order  requiring  the  printing  thereof. 

Hector  T.  Fenton,  for  appellant 
Joseph  C.  Fraley,  for  appellee. 

J.  B.  McPHERSON,  District  Judge.  The  first  exception  is  to  the 
action  of  the  clerk  in  allowing  the  following  items  to  the  complain- 
ant's counsel: 

Drawing  bill  of  complaint  $12  40 

*'        replication  to  company's  answer 2  20' 

••  "  "   Hanna*s  answer 2  20 

**        Interlocutory  decree 5  70 

**        final  decree  1  80 

These  costs  were  taxed  according  to  the  fee  bill  established  by 
the  court  of  nisi  prius,  under  the  authority  conferred  by  section  g  of 
the  Pennsylvania  act  of  1842  (P.  L.  433),  and  established  also  by  the 
court  of  common  pleas  of  Philadelphia  county  under  the  act  of  1864 
(P.  L.  775).    The  relevant  clause  of  the  fee  bill  is  as  follows : 

"For  drawing  bill,  answer  or  other  pleading,  demurrer,  exceptions.  Inter- 
rogatories and  any  decree  or  order  of  court,  for  every  page  of  thirty  lines, 
each  of  ten  words,  ten  cents  for  each  line  of  the  first  page,  and  six  cents  per 
line  for  each  subsequent  page." 

Under  this  clause  costs  in  equity  have  been  taxed  in  this  court  for 
many  years,  and  the  validity  of  such  taxation  was  upheld  by  Judge 
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Dallas  in  National  Harrow  Co.  v.  Hench,  12  April  Sessions,  1894, 
in  equity.  An  appeal  from  this  decision  was  dismissed  by  the  Circuit 
Court  of  Appeals  (81  Fed.  1005,  26  C.  C.  A.  686,  39  U.  S.  App.  765), 
but  probably  on  the  ground  that  no  appeal  lay  from  a  decree  for  costs. 
In  the  Circuit  Court,  however,  the  question  whether  the  taxation  was 
valid  was  distinctly  raised,  for  the  first  exception  to  the  bill  of  costs 
was  to  an  item,  "Preparation  of  answer,  $24.30,"  and  the  objection 
was  distinctly  put  on  the  ground  that  "there  is  no  authority  in  law  for 
the  allowance  of  this  item."  No  (pinion  was  filed,  but  the  dismissal 
of  the  exception  necessarily  involved  the  decision  that  the  item  was 
authorized  by  law.  The  authority  was  no  doubt  found  in  the  Twenty- 
Fifth  equity  rule  of  the  Supreme  Court  of  the  United  States,  which 
reads-  as  follows : 

"In  order  to  prevent  unneceBsary  costs  and  expenses,  and  to  promote  brevity, 
succinctness,  and  directness  In  the  aUegations  of  bills  and  answers,  the  regular 
taxable  costs  for  every  blU  and  answer  shall  In  no  case  exceed  the  sum  which 
is  allowed  in  the  state  court  of  chancery  in  the  district,  if  any  there  be;  but 
if  there  be  none,  then  it  shall  not  exceed  the  sum  of  three  dollars  for  every 
bill  and  answer." 

.  Nothing  is  said  in  this  rule,  or  in  any  other,  concerning  costs  to  be 
allowed  in  respect  of  other  pleadings  than  the  bill  and  answer,  but  I 
tliink  the  authority  of  the  Circuit  Court  to  allow  them  is  to  be  found 
in  section  913  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  683], 
which  declares: 

"The  forms  of  mesne  process,  and  the  forms  and  modes  of  proceeding  in 
suits  of  equity  and  of  admiralty  and  maritime  jurisdiction  in  the  Circuit  and 
District  (Courts,  shall  be  according  to  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity  and  of  admiralty  respectively,  except  when  it  is 
otherwise  provided  by  statute  or  by  rules  of  court  made  in  pursuance  thereof," 
etc 

There  is  no  express  rule  of  the  Circuit  Court  dealing  with  the  tax- 
ation of  costs  in  equity,  but  the  established  practice  is  the  best  evidence 
that  the  court  has  adopted  the  state  fee  bill,  and  has  directed  the  clerk 
to  apply  it.  The  federal  courts,  as  is  well  known,  exercise  the  juris- 
diction and  follow  the  practice  of  the  English  court  of  chancery,  whose 
power  to  fix  and  award  costs  is  probably  founded  upon  a  statute  of 
Richard  II,  and  has  always  been  freely  used.    S  Ency.  PI.  &  Prac. 

It  IS  urged,  however,  that  section  823  of  the  Revised  Statutes  [U. 
S.  Comp.  St.  1901,  p.  632]  forbids  solicitors  in  equity  to  receive  any 
other  compensation  than  is  specified  in  section  824.  This  argument  is 
based  upon  the  fact  that  section  823  declares  that  "the  following  and 
no  other  compensation  shall  be  taxed  and  allowed  to  attorneys,  so- 
licitors and  proctors  in  the  courts  of  the  United  States,"  etc.  But  I 
think  this  argument  overlooks  the  qualification  that  is  found  in  the 
next  sentence,  which  saves  the  right  of  solicitors,  attorneys,  and  proc- 
tors to  charge  to,  and  receive  from,  their  clients  such  reasonable  com- 
pensation as  may  be  agreed  upon,  or  may  accord  with  general  usage 
in  the  respective  states,  "in  addition  to  the  taxable  costs."  This  sec- 
tion can  only  mean,  I  think,  that  whatever  costs  were  then  properly 
taxable  in  favor  of  attorneys,  solicitors,  and  proctors  are  still  to  be 
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theirs,  in  addition  to  the  compensation  provided  for  by  section  824. 
The  first  exception  is  accordingly  dismissed. 

The  second  exception  is  to  the  allowance  of  $2.50  for  each  deposition 
taken  before  the  master  and  admitted  in  evidence  before  him  and  be- 
fore the  Circuit  Court  on  exceptions  to  his  report.  This  objection  is 
based  upon  the  argument  that  the  testimony  of  a  witness  examined  be- 
fore a  master  is  not  a  "deposition,"  within  the  meaning  of  section  824. 
It  would  be  a  work  of  supererogation  to  discuss  this  question  after 
Judge  Hammond's  careful  and  exhaustive  examination  of  the  sub- 
ject in  Ferguson  v.  Dent  (C.  C.)  46  Fed.  88,  and  I  content  myself, 
therefore,  with  referring  to  his  opinion  as  a  conclusive  reason  for 
the  dismissal  of  this  exception. 

The  third  exception,  however,  which  objects  to  the  cost  of  printing 
the  master's  report,  must  be  sustained.  Rules  i  and  6  of  the  equity 
rules  of  the  Circuit  Court  for  this  district  only,  provide  for  the  printing 
of  the  pleadings  and  the  evidence,  and  a  master's  report  is  neither. 
Therefore,  as  no  special  order  for  the  printing  of  the  report  was  made, 
the  item  must  be  disallowed. 

Thus  modified^  the  clerk's  taxation  is  approved. 


In  re  SWEETSER. 

(District  Court,  D.  Massaclmsetts.    Febmary  2, 1901) 

No.  7,811. 

1.  BAirsBUPTGY— Pboyabub  Debts— Effect  or  Taking  Nbw  Pbouise  fboic 
Bankrupt. 

A  creditor  of  a  bankrupt,  who  after  the  bankruptcy  has  taken  a  new 
promise  based  on  the  original « debt,  is  not  thereby  precluded  from  main- 
taining his  proof  against  the  estate  in  bankruptcy,  and  receiving  dlTidends 
thereon,  and  at  the  same  time  proceeding  against  the  bankrupt  on  the  new 
obligation,  so  long  as  he  receives  bat  a  single  satisfaction  of  his  debt 

In  Bankruptcy.    Under  Act  March  2,  1867,  c  176,  14  Stat.  517. 

Warren  O.  Kyle,  for  assignees. 
Hollis  R.  Baitey,  for  Hammond. 

LOWELL,  District  Judge.  Sweetser  was  adjudicated  bankrupt  in 
1878,  and  obtained  his  discharge  in  1881.  He  was  indebted  to  the 
Florence  Machine  Company  upon  several  notes  given  for  goods  sold 
to  him.  The  company  duly  proved  these  notes  in  1878.  After  proof, 
but  before  discharge,  the  company  took  new  notes  for  the  old  indebt- 
edness, some  from  the  banlaupt  and  some  from  his  wife.  What 
has  become  of  the  notes  offered  in  proof  does  not  appear.  Probably 
they  were  surrendered.  One  or  two  of  the  wife's  notes  have  been 
paid  in  whole  or  in  part.  In  1895  judgment  was  recovered  against  the 
bankrupt  on  his  whole  indebtedness  to  the  company,  including  that 
accruing  before  and  after  bankruptcy,  on  which  judgment  nothing 
has  been  paid.  In  1881  a  bill  in  equity  was  brought  by  the  company 
to  obtain  payment  out  of  a  legacy  to  the  bankrupt,  which  the  creditor 
alleged  did  not  pass  to  his  assignees  in  bankruptcy.    The  bill  is  still 
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pending.  In  1901  the  assignees  filed  a  petition  to  expunge  the  orig- 
inal proof,  which  has  been  denied  by  the  register,  and  the  case  comes 
before  the  court  on  appeal.  By  reason  of  the  new  notes  and  of  the 
attempts,  partially  successful,  to  obtain  payment  of  the  debt,  new  or 
old,  the  assignees  contend  that  the  company's  proof  should  be  ex- 
punged or  diminished. 

The  first  question  for  the  court  to  consider  is  this :  Can  the  creditor 
of  a  bankrupt,  at  one  and  the  same  time,  share  in  the  estate  in  bank- 
ruptcy and  hold  valid  obligations  of  the  bankrupt  based  on  the  same 
original  debt,  but  given  by  way  of  new  promise  after  bankruptcy  pro- 
ceedings have  been  begun?  Must  the  creditor  (i)  choose  between  (a) 
proceeding  against  the  bankrupt  estate  on  his  proof,  and  (b)  against 
the  bankrupt  by  virtue  of  his  new  promise,  or  (2)  may  he  proceed  against 
both  (a)  the  estate  and  (b)  the  bankrupt  at  the  same  time,  so  long  as  he 
receives  but  a  single  satisfaction  on  his  debt?  It  is  the  settled  doctrine 
of  the  federal  courts  that  a  promise  given  after  bankruptcy  to  pay  a 
debt  barred  thereby  is  valid,  provided  the  promise  is  unequivocal. 
There  is  no  sufficient  reason  why  the  creditor  may  not  thereafter  pur- 
sue both  his  remedies  at  the  same  time.  What  he  realizes  from  the 
bankrupt  estate  will  go  in  diminution  of  the  bankrupt's  new  obligation. 
The  bankrupt  who,  out  of  mere  morality,  has  revived  his  obligation 
discharged  by  bankruptcy,  ought  not  to  find  his  revived  obligation  to 
one  creditor  increased  for  the  benefit  of  others.  It  appears  to  me, 
therefore,  that  there  is  nothing  contrary  to  law  in  a  creditor's  maintain- 
ing his  proof  against  the  bankrupt  estate  and  receiving  dividends  there- 
from, while  at  the  same  time  he  seeks  to  enforce  a  new  promise  against 
his  original  debtor,  always  provided  that  the  actual  debt  is  paid  but 
once. 

In  Miller's  Appeal,  35  Pa.  481,  482,  483,  Mr.  Justice  Strong  said: 

**By  the  deed  of  assignment,  the  equitable  ownership  of  all  the  assigned 
property  passed  to  the  creditors.  They  became  joint  proprietors,  and  each 
creditor  owned  such  a  proportional  part  of  the  whole  as  the  debt  due  to  him 
was  of  the  aggregate  of  the  debts.  The  extent  of  his  interest  was  fixed  by 
the  deed  of  trust  It  was,  indeed,  only  equitable;  but  whatever  it  was  he 
took  it  under  the  deed,  and  it  was  only  as  a  part  owner  that  he  had  any  stand- 
ing in  court  when  the  distribution  came  to  be  made."  "It  amounts  to  very 
little  to  argue  that  Miller's  recovery  of  the  $2,402.87  operated  with  precisely 
the  same  effect  as  if  a  voluntary  payment  had  been  made  by  the  assignor 
after  his  assignment ;  that  is,  that  it  extinguished  the  debt  to  the  amount 
recovered.  No  doubt  It  did,  but  it  is  not  as  a  creditor  that  he  is  entitled  to  a 
distributive  share  of  the  trust  fund.  His  rights  are  those  of  an  owner  by 
virtue  of  the  deed  of  assignment  The  amount  of  the  debt  due  to  him  is  Im- 
portant only  so  far  as  it  determined  the  extent  of  his  ownership." 

This  principle  was  held  by  the  Supreme  Court  applicable  to  the  in- 
solvency of  national  banks  (Merrill  v.  National  Bank  of  Jacksonville, 
173  U.  S.  131,  19  Sup.  Ct  360,  43  L.  Ed.  640),  and  it  is  applicable, 
I  believe,  to  bankruptcy  for  the  purposes  of  the  case  at  bar.  If  there  be 
anything  to  the  contrary  in  In  re  Montgomery,  Fed.  Cas.  No.  9,730,  I 
cannot  agree  with  it.  The  creditor,  by  accepting  a  new  promise,  might 
well  be  supposed  to  surrender  the  original  'prc«nise  of  his  debtor,  if 
that  were  in  question ;  but  there  is  no  reason  to  suppose  that  his  accept- 
ance of  a  new  note  operates  as  a  surrender  of  his  share  in  the  bank- 
rupt estate,  which  surrender  would  inure,  not  to  the  benefit  of  the 
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new  promisor,  but  to  that  of  other  creditors  unconnected  with  the  new 
transaction.  On  the  one  hand,  the  old  debt  is  not  merged  in  the  new 
promise,  for  the  old  note  and  debt,  as  note  and  obligation,  ceased  to 
exist  upon  the  bankrupt's  discharge,  and,  on  the  other  hand,  there 
is  no  reason  why  an  equitable  undivided  share  of  land,  goods,  or  money 
should  merge  in  a  promissory  note.  True,  the  creditor's  undivided 
share  of  the  bankrupt  estate  is  Ihnited  by  the  amount  of  the  old 
debt;  but  if  the  creditor's  ownership  in  the  bankrupt  estate  be  only 
by  way  of  security  for  a  debt  .otherwise  unenforceable,  and  not  an 
absolute  ownership,  it  remains  unreasonable  to  suppose  abandonment 
of  security  the  necessary  result  of  acceptance  of  a  revived  obligation 
of  the  original  debtor,  especially  where  the  abandonment  harms  both 
debtor  and  creditor.     See  Mason  v.  Hughart,  9  B.  Mon.  480. 

If  waiver  of  proof  does  not  necessarily  follow  from  accepting  a  new 
obligation,  I  see  nothing  to  show  that  the  creditor  in  this  case  intended 
to  waive  his  proof.  In  fact,  the  officers  of  the  Florence  Company 
probably  thought  little  or  nothing  about  the  matter.  The  estate  was 
not  likely  to  pay  dividends.  Doubtless  they  hoped  less  from  the  old 
proof  than  from  the  new  promise ;  but  there  is  nothing  to  show  that 
they  gave  up  the  company's  rights  under  the  former,  and  the  fact  that 
something  was  paid  upon  the  new  debt  does  not  diminish  the  proof, 
for  the  payment  was  not  made  from  the  bankrupt  estate.  After  due 
proof  of  claim,  the  right  to  share  in  that  estate  depended  thereon, 
and  not  on  the  notes  themselves.  It  is  true  that  at  one  time  the  old 
indebtedness  to  the  company  arising  from  these  renewal  notes  was 
combined  in  one  account  with  a  new  indebtedness  for  goods  sold  and 
delivered  after  bankruptcy,  and  payments  were  made  on  the  combined^ 
account;  but  I  am  disposed  to  agree  with  the  register  that  the  payments 
thus  made  were  intended  by  both  parties  to  apply  to  the  new  indebted- 
ness, and  not  to  the  old.  This  application  of  payments  was,  and  still 
is,  for  the  benefit  of  both  creditor  and  debtor.  It  was  not  suggested 
that  any  one  of  the  original  notes  has  been  paid  in  full.  As  to  the 
judgment  recovered  against  the  bankrupt,  it  must  be  taken  to  have  been 
recovered  on  the  new  promise.  If  a  creditor  can  accept  a  new  promise 
without  abandoning  his  proof,  he  must  be  able  without  abandonment 
to  sue  and  recover  judgment  upon  the  new  promise. 

There  is  nothing  in  the  contention  of  the  assignees  that  the  claim  of 
the  company  was  not  duly  assigned  to  Hammond,  whom  the  register 
has  subrogated  to  the  company's  proof.  At  the  time  of  formal  subro- 
gation the  company  was  dissolved,  but  before  its  dissolution  it  had 
parted  with  all  its  rights,  and  that  Hammond  is  beneficially  entitled  to 
all  those  rights  was  not  disputed. 
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tTNITED  STATES  ▼.  BELT, 

(District  Court,  M.  D.  Pennsylyanla.    February  29,  1904.) 

1.  Indians— ScoFB  of  Statxtte  PsoHiBiTiNa  Sale  of  Liquob^-Cablisub  Sttt* 

DENTS.. 

Act  Jan.  80,  1897,  c.  109,  29  Stat  506,  prohibiting  the  sale  of  liquor  "to 
any  Indian,  a  ward  of  the  government,  under  the  charge  of  an  Indian 
superintendent  or  agent,  or  any  Indian,  including  mixed  bloods,  over 
whom  the  government  through  its  departments  exercises  guardianship," 
extends  to  Indian  students  at  the  Carlisle  school,  which  is  maintained  at 
the  expense  of  the  government  under  the  direction  of  the  Interior  Depart- 
ment 

Indictment  for  selling  liquor  to  Indian  boys  attending  the  United 
States  school  at  Carlisle,  Pa.    On  rule  for  new  triaL 

George  M.  Watson,  for  the  rule* 
S.  J.  M.  McCarrell,  U.  S.  Atty. 

ARCHBALD,  District  Judge.  The  defendant  was  convicted  of  sell- 
ing liquor  to  two  Indian  boys,  one  of  the  Kickapoo  and  the  other  of 
the  Caddo  Tribe,  in  attendance  at  the  government  school  at  Carlisle, 
Pa.  This  school  is  in  charge  of  Col.  Pratt,  a  retired  officer  of  the 
United  States  army,  detailed  for  the  purpose,  and  is  sustained  by  ap- 
propriations for  the  Department  of  Indian  Affairs,  under  the  direction 
of  the  Secretary  of  the  Interior.  Like  other  similar  schools,  it  was 
established  to  aid  in  educating  and  civilizing  the  hitherto  uncivilized 
Indians.  The  prosecution  is  based  on  the  act  of  January  30,  1897,  c 
109,  29  Stat  506,*  which  prohibits,  in  sweeping  terms,  the  selling,  giv- 
ing, or  disposing  of  any  malt,  ardent,  or  intoxicating  liquor  of  any 
kind  to  any  Indian,  a  ward  of  the  government,  under  diarge  of  any 
Indian  superintendent  or  agent,  or  any  Indian  over  whom  the  govern- 
ment, through  its  departments,  exercises  guardianship.    The  line  of 

1  That  any  person  who  shall  sell,  give  away,  dispose  of,  exchange,  or  barter 
any  malt,  spirituous,  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any 
ardent  or  other  intoxicating  liquor  of  any  kind  whatsoever,  or  any  essence,  ex- 
tract, bitters,  preparation,  compound,  composition,  or  any  article  whatsoever, 
under  any  name,  label  or  brand,  which  produces  intoxication,  to  any  Indian 
to  whom  allotment  of  land  has  been  made  while  the  title  to  the  same  shall  be 
held  in  trust  by  the  government,  or  to  any  Indian  a  ward  of  the  government 
under  charge  of  any  Indian  superintendent  or  agent,  or  any  Indian,  including 
mixed  bloods,  over  whom  the  government,  through  its  departments,  ex«^;ises 
guardianship,  and  any  person  who  shall  Introduce  or  attempt  to  introduce  any 
malt,  spirituous,  or  vinous  liquor,  including  beer,  ale,  and  wine,  or  any  ardent 
or  intoxicating  liquor  of  any  kind  whatsoever  into  the  Indian  country,  which 
term  shall  include  any  Indian  allotment  while  the  title  to  the  same  shall  be 
held  in  trust  by  the  government,  or  while  the  same  shall  remain  inalienable 
by  the  allottee  without  the  consent  of  the  United  States,  shall  be  punished  by 
imprisonment  for  not  less  than  sixty  days,  and  by  a  fine  of  not  less  than  one 
hundred  dollars  for  the  first  offence  and  not  less  than  two  hundred  dollars  for 
each  offence  thereafter :  provided,  however,  that  the  person  convicted  shall  be 
committed  until  fine  and  costs  are  paid.  But  it  shall  be  a  sufficient  defence  to 
any  charge  of  introducing  or  attempting  to  introduce  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquors  into  the  Indian  country  that  the  acts  charged  were 
done  under  authority,  in  writing,  from  the  War  Department  or  any  officer  duly 
autborized  thereunto  by  the  War  Department'* 
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legislation  of  which  this  is  a  part  (referred  to  in  the  margin)  •  originated 
with  the  act  of  1834,*  and  in  its  initial  form  was  confined  to  the  Indian 
country.  But  this  limitation  was  stricken  out  by  the  amendment  of 
1864,  and  it  was  simply  required  as  a  substitute  that  the  Indian  to  whom 
the  sale  was  made  should  be  under  the  charge  of  an  agent  or  super- 
intendent, as,  the  result  of  which  a  party  who  makes  a  sale  where  that 
is  the  case  is  liable,  wherever  it  may  be.  It  was  accordingly  held  in 
United  States  v.  HoUiday,  3  Wall.  407,  18  L.  Ed.  182,  that  a  sale  was 
within  the  act,  notwithstanding  the  fact  that  the  Indian  to  whom  it  was 
made  was  one  of  the  Chippewa  Nation,  the  tribal  organization  of , which 
had  been  practically  dissolved,  who  was  living  on  lands  which  had  been 
certified  to  him  individually ;  it  being  further  shown  that  he  received 
an  annual  allowance  from  the  government,  which  was  distributed  to 
him,  with  others,  through  the  head  men  of  the  tribe  to  whom  it  was 
paid  over  by  the  proper  Indian  agent.  "The  policy  of  the  act,"  says 
Miller,  J.,  "is  the  protection  of  those  Indians  who  are  by  treaty  or 
otherwise  under  the  pupilage  of  the  government  from  the  debasing  inr 
fluence  of  the  use  of  spirits ;  and  it  is  not  easy  to  perceive  why  that 
policy  should  not  require  their  preservation  from  this,  to  them,  destruc- 
tive poison,  when  they  are  outside  of  a  reservation,  as  well  as  within 
it"  Following  this,  it  was  held  in  U.  S.  v.  Osbom  (D.  C.)  2  Fed.  58, 
that  the  ^ale  was  a  prohibited  one,  although  the  Indian,  who  belonged 
to  a  tribe  on  a  reservation  under  charge  of  an  agent,  had  been  per- 
mitted to  live  off  of  it  for  eight  or  ten  years  as  a  domestic  in  a  farmer's 
family.  And  in  U.  S.  v.  Earl  (C.  C.)  17  Fed.  75,  a  similar  ruling  was 
made ;  the  contention  that  an  Indian  must  be  not  only  potentially  but 
actually  under  the  charge  of  an  agent  not  being  sustained.  In  U.  S.  v. 
Hurshman  (D.  C)  53  Fed.  543,  a  sale  to  an  Indian  of  the  Nez  Perces 
tribe,  who  was  at  the  time  a  regularly  enlisted  soldier  in  the  army,  on 
duty  at  Ft  Walla  Walla,  was  held  to  offend.  See,  also,  U.  S.  v. 
Flynn,  i  Dill.  451,  Fed.  Cas.  No.  15,124;  U.  S.  v.  Byrdicl^,  i  Dak.  142, 
46  N.  W.  571 ;  Renfrow  v.  U.  S.,  3  Okl.  170,  41  Pac.  88.* 

The  act  of  1897  is  even  broader  in  its  terms  than  those  which  had 
preceded  it.  By  it,  as  we  have  seen,  a  sale  is  prohibited  "to  any  In- 
dian, a  ward  of  the  government  under  the  charge  of  an  Indian  super- 
intendent or  agent,  or  any  Indian,  including  mixed  bloods,  over  whom 
the  government  through  its  departments  exercises  guardianship." 
There  can  be  no  doubt  that  this  extends  to  the  Indian  boys  at  Carlisle. 
Temporarily  transferred  from  the  reservations  to  which  they  belong, 
which,  as  declared  by  Judge  Deady  in  U.  S.  v.  Clapox  (D.  C.)  35  Fed. 
575,  are  themselves  in  the  nature  of  schools,  they  are  potentidly,  if 
not  actually,  under  the  superintendents  or  agents  there  in  charge.  Ajtid, 
maintained  and  educated  as  they  thus  are  at  the  expense  of  the  govern- 
ment, under  the  direction  of  the  Interior  Department,  they  are  the  un- 
questioned wards  of  the  nation,  which  has  as  much  concern  to  protect 

•  Act  June  30,  1834.  e.  161,  §  20,  4  Stat.  732;  Act  March  15,  1864.  c.  33,  13 
Stat.  29;  Act  Feb.  27,  1877,  c.  69,  19  Stat.  244;  Rev.  St  |  2139;  Act  July  23, 
1892,  c.  234,  27  Stet  280 ;  Act  Jan.  30.  1897,  c  109,  29  Stat  606. 

«  See.  also.  Act  July  9. 1832Jc  174,  |  4,  4  Stat  664. 

4  But  in  U.  &  v.  Lucero.  1^.  M.  443,  and  U.  S.  v.  Yarela.  Id.  601,  a  sale  to  a 
Pueblo  Indian  was  held  not  to  be  UlegaL 
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them  from  the  debasing  influence  of  liquor  as  if  they  were  on  the  West- 
em  plains.  Direct  and  positive  proof  of  this  concern,  moreover,  has 
been  given.  By  Act  of  May  20,  1886,  c.  362,  24  Stat.  69,  it  is  required 
that  Sie  nature  and  hygienic  effect  of  alcoholic  drink  and  narcotics 
shall  be  specially  taught  to  all  pupils  in  Indian  schools;  any  officer 
neglecting  or  refusing  to  do  so  being  liable  to  removal.  This  may  not 
impose  on  the  act  under  discussion  a  construction  which  is  not  lawfully 
there,  but  it  at  least  warns  us  not  to  relax  its  terms.  And,  more  than 
this,  it  aflfords  proof  of  the  guardianship  intended  by  the  government 
to  be  extended  in  this  very  matter  over  these  its  wards. 
The  rule  for  a  new  trial  is  discharged. 


In  re  HARMON. 

(District  Court,  S.  D.  West  Virginia.    November  21,  1903.) 

1.  Bankruptcy— Claims— Workmen— PBiOBirT—AssiGNMENT — Err«CT. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  $  64b  (4),  30  Stat.  563  [U.  S. 
Comp.  St  1901,  p.  3447],  providing  that  wages  due  to  workmen,  clerks,  or 
fieryants  which  had  been  earned  within  three  months  before  the  com- 
mencement of  bankruptcy  proceedings,  not  to  exceed  |300,  to  each  "claim- 
ant," shall  be  given  priority,  the  fact  that  a  large  number  of  laborers  hold- 
ing claims  for  labor  performed  for  the  bankrupt  assigned  such  claims  to 
two  of  their  number,  who  were  also  laborers,  and  who  held  claims  of 
their  own,  in  order  to  save  costs  in  prosecuting  suits  against  the  bankrupt 
to  recover  such  wages,  the  assignees  agreeing  to  account  to  their  as- 
signors for  the  amounts  due  each  when  collected,  did  not  deprive  the 
claims  so  assigned  of  their  right  to  priority. 

Certificate  of  the  Referee  to  the  United  States  District  Judge  for 
Review.  ' 

The  bankrupt,  G.  P.  Harmon,  was  engaged  In  business  in  Raleigh  county, 
W.  Va.,  as  a  r^ailro^d  subcontractor,  employing  numerous  workmen.  The  pe- 
tition in  involuntary  bankruptcy  was  filed  against  said  Harmon  by  certain 
creditors  on  the  29th  day  of  July,  1903.  About  a  week  prior  to  the  filing  of 
said  petition  said  bankrupt  abandoned  his  work  and  disappeared  from  Raleigh 
county,  largely  indebted,  and  without  having  paid  his  laborers  and  workmen 
since  June  1,  1903.  A  large  number  of  said  workmen  immediately  instituted 
suits  with  attachments  against  the  goods,  stock,  etc.,  of  bankrupt,  in  Justices' 
courts  of  said  county.  The  oral  proof  taken  before  the  referee  shows  that  at 
the  time  of  the  institution  of  said  suits,  and  in  order  to  save  costs  in  a  number 
of  actions,  some  14  of  the  white  laborers  assigned  the  amounts  due  them,  re- 
spectively, to  one  Eid  Sisley,  a  laborer,  and  a  number  of  the  negro  laborers  as> 
signed  the  amounts  due  to  them,  respectively,  to  one  James  Tucker,  a  laborer, 
for  purposes  of  obtaining  judgments  and  execution  in  their  names,  instead  of 
by  separate  suits;  the  said  Tucker  and  Sisley  agreeing  to  account  to  said  la- 
borers for  the  said  amounts  due  them,  respectively,  when  collected.  The 
amounts  ran  from  $3.35  to  $46.05,  and  the  total  number  of  accounts  so  assigned 
amounted  to  some  35.  The  aggregate  amount  assigned  said  Tucker,  including 
his  own  claim  for  labor,  amounted  to  $298.50»  and  the  total  amount  assigned 
to  Sisley,  including  his  own  claim  for  labor,  amounted  to  $290.78. 

At  the  time  of  the  institution  of  the  actions  the  attorney  for  the  laborers 
advised  this  assignment  as  a  method  of  saving  cost  and  expense,  and  as  still 
being  within  the  Jurisdiction  of  the  justice,  napiely,  $300 ;  and  the  oral  testi- 
mony shows  that  it  was  made  in  that  manner,  for  that  purpose,  and  to  that 
extent  only,  the  assignees  being  virtually  trustees  for  the  assigning  laborers 
■ \ 

1 1.  See  Bankruptcy,  vol.  6,  Cent.  Dig.  {  686. 
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to  the  extent  of  their  several  proportions  of  the  recovery.  On  the  23d  day  of 
July,  1903,  such  assignments  were  drawn  up  by  the  laborers'  attorneys  and 
executed  by  said  laborers  to  said  Sisley  and  Tucker.  The  written  assignments 
are  attached  to  and  made  a  part  of  this  record,  marked,  "Tucker  Assignment," 
and  "Sisley  Assignment.'*  On  the  28th  day  of  July,  1903,  said  claims  were 
duly  proven  before  the  Justice,  and  judgments  rendered  in  favor  of  said  Sisley 
and  Tucker  against  O.  P.  Harmon  for  said  respective  amounts.  On  the  29th 
day  of  July  the  petition  in  bankruptcy  was  filed. 

After  the  breaking  up  of  Harmon's  work,  the  various  laborers  sought  other 
work,  in  mines  and  on  railroad  building,  and  at  the  time  of  the  first  creditors' 
meeting  they  were  scattered,  and  their  whereabouts  were  unknown  and  un- 
ascertainable  by  their  attorneys ;  and  accordingly  their  attorneys,  as  such,  made 
proof  of  said  Sisley  and  Tucker  claims  as  priority  labor  claims,  earned  within 
four  months  of  the  filing  of  the  petition,  as  attorney  or  agent,  under  Form 
No.  36,  filing  with  said  proofs  certified  abstracts  of  the  judgments.  On  mo- 
tion to  expunge  oral  evidence  of  two  foremen  of  said  Harmon,  and  of  H.  C. 
BUett,  the  attorney  for  said  laborers,  who  was  present  at  the  trial,  and  heard 
the  testimony  upon  which  the  judgments  were  rendered,  satisfied  the  referee 
that  said  claims  were  proper  and  correct  as  to  amount,  and  that  they  were 
earned  by  the  laborers  and  said  Sisley  and  Tucker  within  the  four  months 
period,  and  that  the  character  of  the  work  was  such  that  said  wages  were 
properly  priority  claims. 

Counsel  for  petitioning  and  general  creditors,  however,  assert  that,  even  If 
this  be  so,  said  claims  having  been  assigned  prior  to  the  filing  of  the  petition 
were  not  at  the  time  of  said  filing  "due  to  workmen,  clerks  or  servants,"  within 
the  meaning  of  the  act,  section  64b,  subd.  4,  Act  July  1,  1898,  c.  541,  30  Stat 
563  [U.  S.  Comp.  St  1901,  p.  3447J,  and  hence  ftiould  not  be  allowed  as  prior 
claims,  and  cite  Re  Weslund  (Dist  of  Minn.)  3  Am.  Bankr.  Rep.  646,  99  Fed. 
399,  In  support  of  their  contention.  This  decision  (of  District  Judge  Lochren) 
Is  directly  in  point,  and  holds  that  assignment  before  the  institution  of  the 
bankruptcy  destroys  the  priority  to  which  such  debts  are  entitled,  because 
In  such  case,  at  the  date  of  the  filing,  the  debt  is  not  longer  "due  to  workmen," 
etc. ;  but  the  decision  merely  announces  this  to  be  the  law,  cites  no  authority, 
and  practically  no  discussion.  The  decision  not  being  a  binding  precedent  upon 
this  court,  and  the  referee  being  unable  to  concur  In  the  reason  or  the  reason- 
ing of  the  opinion,  he  declined  to  follow  it ;  holding  that  the  assignment  does  not 
affect  the  status  or  character  of  the  claims  made  priority  claims  by  the  act, 
and  that  such  status  depends  upon  the  nature  of  the  claim,  and  not  upon  who 
proves  it  In  the  bankruptcy  proceedings.  To  hold  otherwise  would,  In  my 
judgment,  deprive  the  protected  class  of  the  most  valuable  incident  of  the  pro- 
tection afforded  their  earnings,  namely,  their  assignability,  as  the  class  of 
earnings  protected  are  peculiarly  such  class  that  the  earners  thereof  are  most 
frequently  obliged  to  realize  upon  before  paid,  and  can  only  do  so  by  assigning 
the  same.  In  my  view,  they  should  be  given  the  full  protection  to  their  claims, 
and  enabled  to  realize  on  them  at  such  time  as  their  necessities  demand,  with 
the  knowledge  In  their  assignees  that  they  are  acquiring  protected  claims, 
which  will  be  secure  and  paid  before  general  creditors.  Nor  can  I  see  how  such 
a  rule  can  work  to  the  disadvantage  of  general  creditors,  as,  had  the  claims 
not  been  assigned,  the  laborers  who  had  earned  them  could,  of  course,  prove 
their  full  amount  ahead  of  the  general  creditors.  This  their  assignees  have 
done,  and  no  more.  Unless  the  statute,  in  plain  words,  and  not  by  forced  con- 
struction, demands  It,  I  would  think  it  proper  that  the  ordinary  effect  of  the 
common  law  relative  to  assignments  should  apply  here  as  elsewhere,  and  the 
assignee  stand  in  exactly  the  same  position  as  to  a  claim  assigned  as  the  as- 
signor, which  would  here  give  him  a  position  in  a  class  preferred  which  his 
assignor  possessed.  / 

In  the  case  at  bar  there  exists  the  additional  reasons  for  allowing  the  prior- 
ity: First,  that  the  assignment  is  proven  to  have  been  intended  as  and  ac- 
tually creating  the  assignees,  Tucker  and  Sisley,  virtually,  merely  trustees  for 
the  laborers ;  and,  second,  If  the  strict  letter  of  the  act  is  resorted  to  in  sup- 
port of  the  claim  that  the  wages  are  no  longer  "due"  to  workmen,  clerks,  or 
servants,  the  facts  show  that  both  Sisley  and  Tucker  were  workmen  of  Har- 
mon, but  did  not  themselves  earn  the  whole  of  the  claims  proven,  as  the  strict 
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letter  of  the  act  does  not  require  such  wages  to  have  been  earned  by  the  worfc- 
men  preying  them,  but  only  that  they  shall  have  been  earned  within  the  re- 
quired peri^ 

Entertaining  this  view,  the  referee  directed  payment  by  the  trustee  of  said 
claims  as  priority  claims,  and,  counsel  for  petitioning  creditors  desiring  a  re- 
view of  the  referee's  decision,  I  hereby  certify  the  facts  and  my  decision,  with 
such  portion  of  the  record  as  is  material,  for  review. 

All  of  which  is  respectfully  submitted.  W.  G.  Mathews, 

Referee  In  Bankruptcy,  &'D.  West  Virginia. 

Charleston,  W.  Va.,  November  8, 1903^ 

Kerr  &  Kerr  and  John  H.  Hatcher,  for  lien  creditors. 
Brown,  Jackson  &  Knight,  H.  M.  Anderson,  George  Kay,  and  John 
W.  McCreery,  for  petitioning  creditors. 

KELLER,  District  Judge.  Upon  consideration  by  the  court,  the 
foregoing  ruling  of  the  referee  is  approved  in  full.  I  am  of  opinion 
that  the  bankruptcy  act  was  intended  by  Congress  to  prefer  claims  for 
labor  performed  within  three  months  prior  to  the  filing  of  the  petition, 
regardless  of  the  fact  that  they  may  have  been  assigned.  And  I  think 
this  is  indicated  by  the  use  of  the  word  "claimant,"  instead  of  "work- 
man," in  section  64,  Act  July  i,  1898,  c  541, 30  Stat  563  [U.  S.  Comp. 
St  1901,  p.  3447]. 


THB  IBA  A.  ALLEN.    THE  1.  TOWNSEND  BURDEN.    THE  HARRIET  B. 

WINNE. 

(District  Court,  S.  D.  New  Tork.    January  18,  1004.) 

1.  Salvaob-^Rescttb  of  CAST-Onr  Babges  in  Long  Island  Sound. 

A  tug  with  three  laden  barges  In  tow  was  proceeding  eastward  In  Long 
Island  Sound,  and  when  off  Saybrook,  Conn.,  the  rear  barge  began  to  fill, 
owing  to  heavy  seas,  there  being  a  strong  wind  from  the  west  The  tug 
cast  off  the  others,  and  towed  the  sinking  barge  into  the  river,  and,  at  her 
request,  libelant's  tug,  then  lying  at  her  wharf,  went  to  the  rescue  of  the 
abandoned  barges,  which  were  drifting  near  the  shoals,  and  succeeded  in 
picking  them  up  and  towing  them  safely  Into  the  harbor  at  some  risk  to 
herself.  The  two  barges  with  their  cargoes  were  of  the  value  of  about 
123,000,  and  the  rescuing  tug  was  worth  from  $20,000  to  $25,000.  Held, 
that  the  service  was  one  of  meritorious  salvage,  which  entitled  the  tug 
to  an  award  of  |1,500,  two-thirds  to  the  owners  and  one-third  to  the 
master  and  crew.  A  further  award  of  $450  made  to  the  tug  for  70 
hours'  work  in  pumping  out  the  first  barge,  but  not  as  salvages 

In  Admiralty.    Suit  to  recover  for  salvage  services* 

Wilcox  &  Green,  for  libellant. 
James  J.  Macklin,  for  claimant 

ADAMS,  District  Judge.  This  action  was  brought  to  recover  for 
salvage  services  rendered  by  the  Tug  Mabel,  owned  by  the  Hartford 
&  New  York  Transportation  Company  to  the  barges  Ira  A.  Allen,  I. 
Townsend  Burden  and  Harriet  E.  Winne,  and  their  cargoes  of  coal, 
iron  and  wire,  on  the  9th  day  of  January,  1903,  near  Saybrook,  Con- 
necticut. 

T 1.  Salvage  awards  in  federal  courts,  see  note  to  The  Lamlngton,  30  OL  OL 
A.  28a 
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The  barges  started  from  Jersey  City,  in  tow  of  the  Tug  Alert,  on 
the  8th  of  January,  bound  for  Providence,  Rhode  Island.  The  Winne 
was  the  first  barge  in  the  tow,  on  a  hawser  of  about  lOO  fathoms; 
then  came  the  Allen,  also  on  a  hawser  of  about  the  same  length.  The 
Burden  was  last  in  the  tow,  being  attached  to  the  Allen,  on  a  hawser 
of  80  or  90  fathoms.  In  passing  New  Haven,  some  consideration  was 
given  to  the  question  of  going  into  that  port  for  harbor,  as  the  weather 
indications  appeared  to  be  adverse  to  going  on,  but  the  wind  hauled 
around  to  the  north,  then  towards  the  west  and  it  was  concluded  to 
proceed.  About  daybreak  on  the  9th,  those  on  the  Alert  discovered 
that  the  Winne  was  exhibiting  a  distress  signal.  The  master  of  the 
tug  endeavored  to  communicate  with  the  barge  by  megaphone  but 
could  not  succeed,  owing  to  the  wind,  and  he  shortened  hawser.  Be- 
ing then  told  by  the  Winne's  master  that  the  boat  was  sinking,  he  de- 
cided to  run  her  into  Saybrook.  The  sinking  condition  of  the  barge 
was  caused  by  seas  forcibly  striking  her  stem.  The  other  barges 
were  left  to  take  care  of  themselves.  There  were  only  two  men  on 
each  of  them  and  those  on  the  Allen  were  unable  to  haul  in  the  hawser, 
which  had  been  thrown  off  the  Winne.  An  anchor  was,  therefpre,  let 
go  attached  to  a  chain  cable,  but  did  not  hold. 

The  Mabel,  was  waiting  at  Saybrook  for  favorable  weatlier  to  pro- 
ceed westward.  About  7 130  o'clock  in  the  morning  in  question,  having 
observed  the  Alert  and  tow  coming  into  the  river,  between  the  two 
breakwaters  at  the  mouth,  with  a  distress  signal  flying,  she  left  her 
wharf,  on  the  west  side  of  the  river,  near  the  mouth  and  went  to  the 
Alert.  Those  on  the  Mabel  were  informed  by  the  master  of  the  Alert 
that  ho  had  left  two  barges  outside,  and  he  requested  the  Mabel  to  go 
to  their  relief.  The  Allen  and  Burden  were  then  seen  a  short  distance 
outside  the  breakwaters,  drifting  to  the  eastward,  dragging  the  anchor 
which  the  Allen  had'  let  go,  and  in  evident  danger  of  getting  on  the 
shoals,  to  the  eastward  of  the  river's  channel,  near  the  mouth.  These 
shoals  were  dangerous  places  for  vessels  to  get  ashore  upon.  Other 
vessels  had  been  lost  there  in  previous  years,  and  on  this  occasion  they 
were  exposed  to  the  full  sweep  of  the  westerly  wind,  which  created  con- 
siderable combers  where  the  water  was  shallow.  The  tide  was  ebb  and 
the  current  running  east  directly  upon  the  shoals.  Before  the  Mabel 
reached  the  bar|^es,  the  anchor  chain  of  the  Allen  had  parted  and  they 
were  then  practically  helpless.  At  this  time  the  hawser  by  which  the 
Allen  had  been  towed  was  dragging  in  the  water.  The  seas  were  then 
breaking  on  the  decks  of  the  barges.  The  first  attempt  of  the  Mabel 
to  get  a  hawser  on  the  Allen  was  unsuccessful,  on  account  of  the  heavy 
seas,  and  the  barges  were  then  getting  dangerously  near  the  shoals. 
A  second  attempt  was  more  successful  and  the  barges  were  made  fast 
to  the  Mabel  and  she  towed  them  safely  into  the  river.  On  the  way, 
she  was  met  by  the  Alert,  which  had  left  the  Winne  up  the  river. 
The  Alert  then  took  the  Burden  and  the  Mabel  continued  on  with  the 
Allen.  Both  barges  were  landed  at  a  protected  wharf,  belonging  to 
the  libellant  at  Saybrook  Point,  at  about  9 130  o'clock  A.  M. 

The  Mabel  then,  upon  request  of  the  master  of  the  Winne,  which 
needed  pumping,  went  to  her  assistance.  The  Winne,  was  lying  on  the 
mud,  above  libellant's  wharf,  with  several  feet  of  water  in  her,  which 
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had  entered  through  a  leak  in  the  stern  and  through  another  leak  on 
the  port  side  forward,  caused  by  the  strain  the  barge  had  been  sub- 
jected to  in  the  rough  waters  of  the  Sound.  The  value  of  the  cargo, 
consisting  of  pig  iron  and  wire,  principally  the  latter,  was  $13,200. 
The  Winne  was  worth  $6,000.  The  services  of  the  Mabel  in  this  con- 
nection, can  scarcely  be  deemed  of  a  salvage  character,  as  neither  the 
boat  nor  cargo  was  in  danger  when  the  efforts  were  enlisted.  The 
barge  and  cargo  did,  however,  need  pumping,  which  services  the  Mabel 
rendered,  with  some  intervals,  until  the  barge  started  for  New  London, 
the  morning  of  the  iith.  These  services,  lasting  about  70  hours,  were 
valuable  and  worth  between  $5  and  $8  per  hour. 

The  barges  Allen  and  Burden  were  each  of  the  value  of  $4,000  and 
their  cargoes  were  worth  $15,376,  making  a  total  value  of  $23,376. 
It  is  probable  that  a  great  part  of  this  value  was  saved  from  serious 
loss,  by  the  services  of  the  Mabel.  She  was  worth  -from  $20,000  to 
$25,000,  and  subjected  to  some  risk  of  going  ashore  by  the  services, 
and  to  some  danger  of  the  thrown  off  hawser  getting  into  her  screw. 
If  the  barges  had  gone  on  the  shoals,  it  is  probable  that  they  would 
have  been  destroyed,  although  some  of  the  cargo  might  have  been 
saved. 

The  Mabel's  services  to  the  barges  Allen  and  Burden  were  of  a  de- 
cidedly meritorious  character,  though  of  short  duration,  and  I  conclude 
that  there  should  be  a  recovery  of  $1,500  salvage,  one-third  to  go  to  the 
crew  in  proportion  to  their  wages,  of  which  the  master  should  have 
$50  extra.  The  libellant  should  also  recover  $450  for  the  pumping 
services  to  the  Winne. 

Decree  accordingly. 


L.  E.  WATERMAN  CO.  v.  LOCKWOOD.    SAME  T.  JOHNSON.    SAME  V. 

LOCKWOOD  et  al. 

(Circuit  Court,  D.  Massachusetts.    February  8»  1904.) 

Nos.  051, 1,223, 1,224 

1.  Costs— Travel  and  Attendance. 

In  a  suit  in  equity  the  successful  party  is  entitled  to  tax  costs  tot 
travel  and  attendance. 

2.  Same— Depositions  Taken  in  Several  Cases. 

Under  Rev.  St  §  824  [U.  S.  Comp.  St  1901,  p.  632],  providing  for  the 
taxation  of  $2.50  costs  for  each  deposition  taken  and  admitted  In  evi- 
dence, where  depositions,  though  written  out  but  once,  were  taken  to  be 
read  in  several  cases,  and  were  entitled  and  admitted  in  evidence  in 
each,  on  the  joint  trial  thereof  the  successful  party  was  entitled  to  tax 
costs  thereof  in  each  case,  in  the  absence  of  an  agreement  to  the  con- 
trary. 

3.  Same— Supervising  Record— Clerk's  Fee. 

Where  the  record  in  several  cases  tried  together  was  printed  but  once, 
It  was  proper  for  the  clerk  to  tax  one  fee  for  supervising  the  record  as 
authorized  by  rule  23,  par.  7,  and  divide  the  amount  of  such  fee  am(»ig 
the  three  cases. 

4.  Same— Witness  Fees. 

Where  three  cases  were  tried  together,  and  each  witness  who  testified 
was  sworn  in  each  case,  th^  were  properly  allowed  three  witness  fees. 
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6.  Sake—Special  Exakineb— Sweabino  WrruBSSES— Fees. 

Where  three  cases  were  tried  together,  and  each  witness  was  sworn 
and  each  exhibit  was  marked  in  each  case,  the  special  examiner  was 
entitled  to  three  fees  for  each  witness  and  each  exhibit  marked. 
Ow  Same— Special  Examiner— Depositions— Fees— Attendance. 

Under  Rey.  St  §  847  [U.  S.  Ck)mp.  St  1901,  p.  652],  entitling  commis- 
sioners taking  depositions  to  an  attendance  fee  of  ^  per  day,  and  to  10 
cents  a  folio  for  certifying  and  filing  such  depositions,  where  a  special 
examiner  took  depositions  which  were  read  and  used  In  three  cases  tried 
together  he  was  entitled  to  a  fee  of  |3  a  day  in  but  one  case,  and  to  10 
cents  a  folio  for  certifying  and  filing  the  depositions  in  the  second  and 
third  casa 

7.  Same— Evidence  Furnished  to  Defendant. 

Where,  in  a  suit  in  equity,  plaintiff  furnished  a  copy  of  the  evidence 
to  defendant,  the  clerk  properly  taxed  to  plaintiff  10  cents  a  folio  therefor. 

In  Equity. 

Walter  S.  Logan,  for  complainant 
Oliver  R.  Mitchell,  for  defendants, 

LOWELL,  District  Judge.  The  complainant  disputes  items  i,  12, 
14,  16,  and  17  of  the  clerk's  taxation  of  costs.  Objections  made  to 
items  3,  4,  5,  6,  7,  8,  9,  and  10  were  not  pressed  in  argument,  and  are 
taken  as  withdrawn. 

Item  I.  Travel  and  attendance.  The  taxation  is  sustained  upon  the 
authority  of  Nichols  v.  Brunswick,  3  Cliff.  88,  Fed.  Cas.  No.  10,239. 

Item  12.  Attorney's  fee  for  depositions  taken.  Each  case  involved 
the  same  question  of  law  and  fact,  and  depended  upon  the  same  evi- 
dence. The  plaintiff  was  the  same  in  all  three  cases ;  the  defendants 
in  951  and  1,223  were  different.  In  1,224  the  party  defendant  in  951 
was  joined  with  others.  An  attorney's  fee  for  each  deposition  taken 
was  taxed  in  each  of  the  three  cases.  The  taxation  is  sustained  on  the 
authority  of  Wooster  v.  Handy  (C.  C.)  23  Fed.  49,  63 ;  Archer  v.  Hart- 
ford Ins.  Co.  (C.  C.)  31  Fed.  660.  In  the  first  case  it  was  said :  "Each 
of  the  depositions  allowed  for  was  taken  and  admitted  in  evidence  in 
each  suit  in  which  it  was  entitled.  It  was  for  the  parties  to  agree  that 
the  fee  should  be  taxed  but  once  for  the  group  of  cases,  if  that  was  to 
be  the  rule.  Otherwise  the  fee  was  taxable,  because  the  deposition  was 
taken  in  each  case,  and  admitted  in  evidence  in  each  case,  although  the 
writing  was  not  repeated  for  each  case."  The  complainant  contends 
that  an  agreement  to  tax  but  once  was  actually  made  in  the  case  at 
bar,  but  the  evidence  submitted  does  not  sustain  the  contention. 

Item  14.  Clerk's  fee  for  supervising  record.  The  taxation  is 
sustained  under  paragraph  7  of  rule  23.  For  the  validity  of  the  rule, 
see  Jordan  v.  Agawam  Co.,  3  Cliff.  239,  Fed.  Cas.  No.  7,516;  U.  S. 
v.  Sanborn  (C.  C.)  28  Fed.  299;  Tesla  El.  Co.  v.  Scott  (C.  C.)  loi 
Fed.  524.  The  record  was  actually  printed  but  once.  The  clerk's 
fees  have  been  taxed  as  for  one  record  only,  and  the  amount  divided 
equally  among  the  three  cases.  There  dan  be  no  doubt  that  the  amount 
thus  taxed  is  that  fixed  by  the  rule.  Whether  it  should  have  been  taxed 
in  one  case  or  divided  equally  among  three  need  not  now  be  considered, 
as  the  result  here  is  the  same. 

Item  16.  Each  witness  who  testified,  having  been  sworn  in  each 
case,  was  allowed  three  witness  fees,  as  having  testified  in  three  cases. 
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The  taxation  is  sustained  on  the  authority  of  The  Vernon  (D.  C.)  36 
Fed.  117,  and  Archer  v.  Hartford  Ins.  Co.  (C.  C.)  31  Fed.  660.  It 
was  further  contended  that  one  witness  was  paid  travel  between  New 
York  and  Boston,  and  another  witness  travel  between  Philadelphia 
and  New  York,  while  the  examination  should  have  been  had  in  New 
York  and  Philadelphia,  respectively.  Under  all  the  circumstances,  it 
does  not  appear  to  have  been  unreasonable  to  hold  the  examination  in 
Boston  and  New  York  rather  than  in  New  York  and  Philadelphia,  and 
the  taxation  is  sustained. 

Item  17.  A  special  examiner  was  allowed  three  fees  for  each  wit- 
ness sworn  and  for  each  exhibit  marked.  As  each  witness  was  sworn 
and  each  exhibit  was  marked  in  each  case,  the  allowance  was  proper. 
The  examiner  was  also  allor^ed  triple  fees  for  attendance  and  for 
taking  each  deposition,  which  he  certified  in  each  case.  The  fair  in- 
tent of  section  847,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  652],  in  general 
accordance  with  which  these  fees  were  here  computed,  will  be  carried 
out  if  the  special  examiner  is  allowed  a  fee  of  $3  a  day  for  attendance 
in  only  one  case,  and  is  allowed  for  the  depositions  certified  and  filed 
in  the  second  and  third  cases  at  the  rate  of  10  cents  for  each  folio  in- 
stead of  20.  The  taxation  is  modified  accordingly.  The  questions  con- 
cerning the  multiplication  of  fees  have  not  been  passed' upon  hitherto 
in  this  district.  In  all  other  respects  the  taxation  conforms  to  the 
established  practice.  See,  also,  Edison  Co.  v.  Mather  Co.  (D.  C.)  63 
Fed.  559.  If  there  be  anything  to  the  contrary  in  Tesla  Co.  v.  Scott 
(C.  C.)  loi  Fed.  524,  I  prefer  to  follow  the  uniform  practice  in  this 
circuit,  sustained  by  that  of  the  Second  Circuit,  rather  than  a  deci- 
sion which  reverses  the  former  practice  in  the  Third  Circuit.'  The 
clerk  taxed  to  the  plaintiff  10  cents  a  folio  for  a  copy  of  the  evidence 
furnished  to  the  defendant.  Concerning  this  item  I  have  more  doubt, 
but  have  decided  not  to  overturn  a  long-established  practice. 

Defendant's  counsel  objects  to  the  disallowance  of  the  witness  fee 
paid  to  him.  No  fee  in  such  case  has  ever  been  allowed  in  this  district, 
and  the  disallowance  is  approved. 


LOUISVILLE  &  N.  R.  CO.  v.  BITTERMAN  et  aL 

(Circuit  Court,  E.  D.  Louisiana.    February  13,  1904) 

No.  13,166. 

1.  Injunction— Aiding  in  Violation  of  Contract— Dealing  in  Nontrans- 
ferable Railroad  Tickets. 

A  railroad  company  is  entitled  to  an  injunction  to  restrain  ticket  brokers 
from  buying  and  selling  tickets  issued  by  It  to  persons  who,  In  considera- 
tion of  reduced  rates,  have  contracted  not  to  transfer  the  same,  the  non- 
transferability being  stated  on  their  face. 

In  Equity.     On  motion  for  preliminary  injunction. 

Denegre,  Blair  &  Denegre,  for  complainant. 

H.  L.  Lazarus,  Girault  Farrar,  and  J.  O'Connor,  for  defendants. 

PARLANCE,  District  Judge.     The  fundamental  question  in  this 
mjitter  is  not  whether  a  statute  forbidding  any  person  from  engaging 
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ki  the  business  of  buying  and  selling  any  railroad  tickets  whatever 
would  be  upheld  by  this  court ;  but  the  question  is  whether  the  defend- 
ants can  and  should  be  enjoined  from  buying  and  selling  railroad  tick- 
ets issued  at  reduced  rates  to  persons  who  contract  and  bind  them- 
selves not  to  transfer  them,  tlie  nontransferability  being  clearly  ap- 
parent on  the  face  of  the  tickets. 

At  times,  during  the  course  of  the  argument  on  behalf  of  the  de- 
fendants, it  seemed  to  be  assumed  by  their  counsel  that  the  matter 
in  hand  was  whether  the  defendants  could  be  enjoined  from  buying 
and  selling  any  railroad  tickets — ^transferable  as  well  as  nontransfer- 
able tickets.     No  such  question  is  herein  involved. 

Great  reliance  was  placed  by  defendants'  counsel  on  a  decision  of 
the  Court  of  Appeals  of  New  York  holding  that  a  statute  evidently 
intended  to  destroy  and  proliibit  practically  the  business  of  railroad 
ticket  brokers,  regardless  of  the  nature  of  the  tickets  dealt  in,  would 
not  be  sustained  by  the  courts.  A  similar  decision  by  the  Court  of 
Appeals  of  Texas  was  also  pressed  upon  the  attention  of  the  court. 
It  is  perfectly  clear  that  it  was  not  held  in  these  cases  that  a  person 
who  has  by  contract,  for  a  valuable  consideration,  bound  himself  to 
a  railroad  company  not  to  transfer  a  ticket,  will  be  allowed  by  the 
courts  to  violate  his  contract,  and  that  outsiders,  whose  purpose  is 
personal  gain,  will  be  allowed  by  the  courts  to  assist  the  ticket  holder 
in  violating  his  contract. 

The  necessities  of  the  defendants'  case  compel  them  to  deny  the 
validity  of  a  contract  between  a  railroad  company  and  a  ticket  hcdder 
whereby,  in  consideration  of  a  reduced  rate,  the  ticket  is  rtiade  non- 
transferable. But  it  is  clear  beyond  question  that  the  matter  has  been 
settled  adversely  to  the  defendants'  contention.  It  is  equally  clear  that 
all  the  other  contentions  raised  o^  behalf  of  the  defendants,  such  as 
multifariousness  and  the  doctrine  of  **clean  hands,"  in  equity,  as  ap-  , 
plied  to  the  facts  in  this  case,  have  all  been  held  by  the  courts  to  be 
without  force. 

It  was  also  contended  on  behalf  of  defendants  that  the  Supreme 
Court  of  this  state  has  held  favorably  to  their  views.  This  contention 
is  based  solely  upon  the  fact  that  an  application,  similar  to  the  present 
case,  was  made  to  the  Civil  District  Court  for  the  parish  of  Orleans, 
praying  for  an  injunction  similar  to  the  one  herein  prayed  for.  Upon 
the  refusal  of  the  injunction  by.  the  lower  court,  an  application  was 
made  to  the  Supreme  Court  of  the  state  for  a  mandamus  to  compel 
the  issuance  of  the  injunction,  which  application  was  refused  by  the 
Supreme  Court  without  reasons  assigned.  The  application  to  the  Su- 
preme Court  was  not  made  by  appeal  nor  under  the  power  of  the  Su- 
preme Court  to  supervise  the  lower  courts.  It  is  therefore  absolutely 
incorrect  to  assume  that  the  Supreme  Court  believed  that  the  railroad 
company  had  no  case  warranting  an  injunction  simply  because  that 
court  refused  to  mandamus  the  lower  court  to  take  action  in  a  matter 
which  was  clearly  left  to  the  discretion  of  the  lower  court.  And  there 
are  other  grounds  upon  which  the  Supreme  Court  may  have  based  its 
action  without  holding  that  as  matter  of  law  no  injunction  should  is- 
sue in  similar  cases. 
128  F.— 12 
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It  was  also  argued  on  behalf  of  defendants,  with  great  earnestness 
and  insistence,  that  the  public  policy  of  this  state  and  of  the  United 
States  is  opposed  to  the  views  of  the  law  taken  by  complainant.  The 
only  fact  presented  in  support  of  the  contention  that  the  suit  was  in 
opposition  to  the  public  policy  of  the  state  of  Louisiana  is  that  a  cer- 
tain bill  relating  to  railroad  ticket  brokers  was  defeated  in  the  state 
Legislature  of  1902.  It  is  obvious  that  that  bill  must  have  been  in- 
tended to  destroy  and  prohibit  absolutely  the  entire  business  of  railroad 
ticket  brokers,  regardless  of  the  nature  of  the  tickets  dealt  in.  But 
the  minority  of  the  committee  which  reported  the  bill  clearly  show  by 
their  minorit>'  report  that  they,  although  opposed  to  the  bill,  were  con- 
vinced that  a  contract  not  to  transfer  a  railroad  ticket — ^under  proper 
conditions,  of  course — is  binding  and  valid,  and  should  be  enforced. 
It  can  also  be  shown  that  there  is  no  announcement  of  the  public  policy 
of  the  United  States  which  could  be  held  to  militate  herein  against  the 
complainant  or  in  favor  of  the  defendants. 

It  should  be  specially  noticed  that  in  this  case  there  is  no  denial, 
but,  on  the  contrary,  an  admission,  that  the  defendants  deal  in  the 
class  of  tickets  in  question,  and  the  defendants  contend  that  they  have 
the  right  to  deal  in  them.  The  matter,  therefore,  turns  mostly,  if  not 
entirely,  on  questions  of  law,  upon  all  of  which  I  find  against  the  de- 
fendants. 

In  this  case  this  court,  through  Judge  Boarman,  issued  an  injunc- 
tion concerning  the  United  Confederate  Veterans'  Reunion  tickets, 
after  full  argument  But  the  matter  has  been  reargued  before  me  de 
novo,  as  though  this  court  had  not  already  passed  on  the  questions  of 
law  involved.  Judge  Boarman  having  virtually  declined  to  issue  an 
injunction  including  all  nontransferable  tickets  to  be  issued  at  any 
time  in  the  future,  I  see  no  reason  to  re-examine  that  question,  and  to 
pass  upon  it  at  the  present  time.  A  preliminary  injunction  will  issue 
as  to  the  nontransferable  Mardi  Gras  tickets. 

The  railroad  company  must  give  in  this  case  a  bond  of  $5,000  to 
hold  the  defendants  harmless  against  any  damages  in  the  case. 

NOTE  BY  THE  COURT. 

See,  in  support  of  the  opinion,  Mosher  y.  St  Louis,  etc.,  R.  Co.,  127  U.  S. 
890,  8  Sup.  Ct  1324,  32  L.  Ed.  249 ;  Boylan  ▼.  Hot  Springs  R.  R.  Co.,  131  U.  S. 
14e,  10  Sup.  Ct  5p,  33  L.  Ed.  290;  Angle  ▼.  Chicago,  etc.,  R.  W.  Co..  151  U.  S. 
1,  14  Sup.  Ct  240,  88  L.  Ed.  65 ;  Nashville,  etc,  R.  W.  Co.  v.  McConnell  et  aL 
(O.  O.)  82  Fed.  65 ;  Delaware,  etc.,  R.  R.  Co.  v.  Frank  et  al.  (C.  C.)  110  Fed. 
689 ;  Penn.  R.  R.  Co.  et  al.  ▼.  Beekmann  et  al.,  30  Wash.  Law  Rep.  715,  In  Supreme 
Court  of  the  District  of  Columbia,  decided  October  13,  1903 ;  Klnner  et  al.  ▼. 
Lake  Shore,  etc.,  R.  R.,  47  Ohio  Law  Bui.  (No.  18)  294,  in  Circuit  Court  for  the 
Eighth  Circuit  of  Ohio,  decided  February  10,  1902 ;  Schubach  v.  Judge,  78  S. 
W.  1020,  in  Supreme  Court  of  Missouri,  October  term,  1903 ;  Hlrt  v.  Judge, 
Id. ;  Leonard  v.  Judge,  Id. ;  Wabash  R.  R.  Co.  v.  Wasserman  et  aL,  in  Cir- 
cuit Court  of  the  City  of  St  Louis;  Wood's  R.  R.  Law,  vol.  3,  |  847;  A.  &  B. 
Bncy.  Law  (lat  Ed.)  verbia  *TickeU  and  Fares,"  vol.  25,  p.  109L 
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BORN  et  al.  t.  SCHNEIDER  et  aL 

(Carcuit  Court,  N.  D.  Illinois.  N.  D.    February  8, 1904.) 

No.  26,203. 

L  Federal  Coubts— Obdkbs— AppEAii—TiME. 

An  application  for  leave  to  appeal  from  an  order  cannot  be  granted 
where  the  application  was  not  made  within  six  months  from  the  date  the 
order  was  entered. 

2.  Same— Obdisbs— Vacatiow— Tebms  of  Cottbt— Intbbvention— Jitbisdiction. 
Where  a  new  term  of  court  intervened  between  the  making  of  an  order 
and  the  making  of  a  motion  to  vacate  the  same,  the  court  lost  jurisdiction 
to  consider  the  motion. 

8.  Same— PETmoNs^-STBiKiNG  fbom  Filb&— Nonappealable  Obdeb. 

Where  a  motion  for  leave  to  file  a  petition  for  leave  to  intervene  was 
marked  "Filed"  by  the  clerk,  by  mistake,  before  leave  to  file  had  been 
granted,  an  order  striking  the  petition  from  the  flies  until  such  time  as 
the  court  should  pass  on  the  petitioner's  right  to  file  the  same  was  an 
order  merely  purging  the  records  of  the  court  of  a  mistake,  and  was 
therefore  unappealable.  • 

Chas.  B.  Stafford,  for  complainants. 

J.  A.  &  H.  R.  Baldwin,  E.  A.  Frost,  Wilson,  Moore  &  Mcllvaine, 
Willard  &  Evans,  Flower,  Vroman  &  Musg:rave,  and  J.  B,  Leake,  for 
defendants. 

Runnells  &  Burry',  for  interveners. 

KOHLSAAT,  District  Judge.  The  bill  herein  was  filed  December 
19,  1901,  by  the  complainants,  as  stockholders  and  credit6rs  of  the 
National  Bank  of  Illinois,  against  the  defendants,  as  directors  of  said 
bank,  seeking  to  hold  said  defendants  liable  for  losses  sustained  by 
reason  of  their  negligence  as  such  directors.  On  December  14,  1901, 
Boyd  et  al.  had  filed  their  bill  in  this  court  against  the  same  defend- 
ants, seeking  to  hold  them  for  damages  sustained  by  Boyd  et  al.,  as 
depositors  and  creditors,  growing  out  of  the  alleged  negligence  of  said 
defendants.  On  December  19,  1901,  the  Boyd  bill  was  amended  by 
adding  the  words  "in  behalf  of  themselves  and  all  other  persons  in 
like  manner  interested."  To  the  last-named  bill  a  demurrer  was  filed, 
which  demurrer  the  court  sustained  on  June  17,  1903,  and  ordered  the 
bill  dismissed  for  want  of  equity.  On  the  same  day  the  petitioners 
herein  (all  being  parties  complainants  in  the  said  Boyd  suit)  presented 
their  motion  for  leave  to  file  an  intervening  petition  in  this  cause, 
whereupon  the  following  order  was  entered  • 

"Now  come  James  Boyd  et  al.,  by  their  BolicitoT»,  and  enter  their  motion  for 
leare  to  file  their  intervening  petition  herein,  and  thereupon  said  motion  is  con- 
tinued for  future  consideration."' 

No  notice  of  the  presentation  of  said  motion  was  given.  The  next 
day  the  solicitors  for  Boyd  et  al.  left  with  the  clerk  of  this  court  a 
petition  praying,  among  other  things,  **that  an  order  may  be  entered 
in  this  cause  making  them  parties  complainant  to  this  cause."  This 
was  indorsed:  "J^^^  i^>  ^9^3.  Motion  for  leave  to  file,  and  con- 
tinued"— ^and  was  presented  without  notice.  On  July  2,  1903,  on  mo- 
tion of  complainant  herein,  this  cause  was  dismissed.  A  new  term  of 
court  began  July  6th.    On  July  15th  Boyd  et  al.  filed  their  petition  and 
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motion  to  srf  aside  the  order  of  dismissal  of  July  2d.  On  (lie  samo 
day  the  court  entered  an  order  finding  that  the  petition  then  foimd  in 
the  files  in  said  cause  was  by  error  marked  by  the  clerk  as  having  been 
filed  therein  on  June  18,  1903,  and  that  no  leave  to  file  the  same  had 
been  given,  and  ordered  that  the  same  be  stricken  from  the  files,  and 
also  ordered  that  the  motion  of  petitioners  to  set  aside  the  order  of 
July  2,  1903,  dismissing  this  cause,  be  overruled  and  denied.  The  De- 
cember term  of  the  court  began  December  21,  1903.  On  January  8, 
1904,  Boyd  et  al.  filed  a  petition  herein  for  an  appeal.  It  is  difficult 
to  determine  from  the  petition  for  appeal  from  just  what  order  of  the 
court  an  appeal  is  desired,  but  it  is  from  either  the  order  of  July  2, 
1903,  or  July  15,  1903.  If  it  is  from  the  order  of  July  2d,  the  prayer 
comes  too  late,  since  the  six  months  allowed  by  law  expired  on  Janu- 
ary 2,  1904.  If  it  is  from  the  order  of  July  15,  1903,  which,  as  above 
set  out,  was  an  order  denying  petitiohers'  motion  to  set  aside  the  order 
of  July  2d,  and  striking  from  the  files  the  petition  for  leave  to  intervene 
filed  without  leave  of  court  and  by  mistake,  then  the  appeal  cannot  be 
granteQ,  for  several  reasons : 

1.  A  new  term  of  court  having  intervened  between  July  2d  and  July 
15th,  the  court  had  no  jurisdiction  to  consider  a  motion  to  set  aside 
the  order  of  July  2d  after  the  term,  except  for  fraud,  which  the  cpurt 
then  found  did  not  exist 

2.  The  order  of  July  15th  was  not  an  appealable  order,  so  far  as 
it  denied  the  motion  to  vacate  the  order  of  July  2d.  The  motion  to 
vacate  can  have  no  more  eflfect  upon  the  question  of  limitation  of 
time  than  could  a  motion  for  a  new  trial.  Both  must  be  made  during 
the  term  in  order  to  be  entertained.  This  rule  is  too  well  settled  to 
need  citation  of  authorities. 

3.  It  is  apparent  from  the  record  that  the  motion  for  leave  to  file 
the  petition  for  leave  to  intervene  was  the  matter  before  the  court. 
Consequently  it  was  manifestly  a  mistake  of  the  clerk  to  mark  the 
petition  "Filed."  As  to  that  part  of  the  order  of  July  15th  which 
strikes  the  petition  from  the  files  as  prematurely  filed,  I  hold  said  order 
to  be  unappealable.  It  simply  struck  the  petition  from  the  files  until 
such  time  as  the  court  could  pass  upon  the  right  to  file  it.  Their 
rights  were  preserved  by  their  motion  at  the  preceding  term.  They 
had  abundant  opportunity  to  present  and  have  the  judgment  of  the 
court  upon  their  right,  as  well  as  to  appeal  from  the  order  of  July  2d. 
By  its  order  of  July  15th,  the  court  was  simply  purging  its  records,  by 
correcting  a  mistake  of  the  clerk  made  apparent  by  petitioners'  own 
motion  entered  June  17th  preceding,  and  certain  orders  of  the  court 
wherein  it  is  evident  that  their  motion  was  pending  for  the  purpose 
of  securing  an  order  of  court  giving  leave  to  file  an  intervening  pe- 
tition. 

The  question  of  the  right  of  the  petitioners  to  intervene  is  not  be- 
fore the  court— only  the  question  of  their  right  to  appeal  from  one 
of  the  orders  entered  July  2d  and  July  15th,  respectively.  Outside  of 
the  indefiniteness  of  the  petition  as  to  which  order  is  appealed  from, 
I  am  of  the  opinion  that  no  appeal  lies,  and  the  motion  made  January. 
89  1904^  is  denied. 
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DOMINION  NAT.  BANK  OF  BRISTOL  T.  OLTMPIA  COTTON  MILLS  et  aL 

(Circuit  Court,  D.  South  Carolina.    February  25»  190i.) 

L  Fbivoloub  Answeb. 

Where  an  answer  by  the  maker  of  a  note,  in  an  action  thereon  against 
him  and  the  guarantors  thereof,  the  jurisdiction  of  which  depends  on 
diverse  citizenship,  does  not  set  up  a  good  defense  by  the  allegation  that 
one  of  the  other  defendants  is  a  citizen  of  another  state,  the  privilege  of 
suit  in  which  he  has  claimed,  yet  it  will  not  be  struck  out  as  frivolous, 
It  requiring  an  argument  and  cardfol  examinatioB  to  answer  the  defense. 

C  T.  Haskell,  for  plaintiff. 
W.  C.  Miller,  for  defendants. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  a  motion  to 
strike  out  the  defense  as  frivolous.  The  complaint  by  the  Dominion 
National  Bank  of  Bristol  is  on  a  promissory  note,  of  which  this  is  a 
copy:  "$5,ooo.  Columbia,  S.  C,  Oct  20,  1903.  Thirty  days  after 
date  Olympia  Cotton  Mills  promises  to  pay  to  the  order  of  Dominion 
National  Bank  Five  Thousand  Dollars  at  their  office  Bristol,  Va, — 
Tenn.,  Value  received."  C^n  the  back  of  this  note  appears  the  names 
of  W.  H.  Rose,  W.  A.  Clark,  Robt.  W.  Shand,  Wm.  H.  Lyles,  W.  G. 
Childs,  Geo.  A.  Shields,  W.  B.  Lowrance,  J.  S.  Moore,  W.  B.  Smith 
Whaley,  all  of  whom  are  made  defendants  in  the  suit  under  section  141, 
Code  Civ.  Proc  S.  C. 

The  plaintiff  is  a  citizen  of  Tennessee  and  Virginia.  The  complaint 
avers  that  each  defendant  is  a  citizen  of  South  Carolina.  Each  one  of 
the  defendants  has  been  served  with  process.  W.  B.  Smith  Whaley 
files  a  statement,  imperfectly  verified,  that  he  is  a  citizen  of  Massa- 
chusetts, and  claims  the  privilege  of  suit  in  the  district  of  his  residence. 
All  the  other  defendants  but  tiie  Olympia  Cotton  Mills  have  filed  an- 
swers.   The  Olympia  Mills  files  this  paper : 

*'The  Olympia  Cotton  Mills,  the  above-named  defendant,  especially  appear- 
ing under  protest  for  the  purpose  of  this  plea  and  for  no  other,  says :  That  it 
is,  and  was  at  the  time  of  the  institution  of  this  suit,  a  resident  and  dtlzen 
of  Golusifela,  in  the  state  of  South  Carolina,  and  the  plaintiff  is,  and  was  at 
the  time  of  the  institution  of  this  suit,  a  resident  and  citizen  of  the  states  of 
Virginia  and  Tennessee,  and  that  one  of  the  defendants  to  this  suit,  to  wit, 
Wm.  R  Smith  Whaley,  is,  and  was  at  the  time  of  the  institution  of  this  suit, 
a  resident  and  citizen  of  Boston,  in  the  state  of  Massachusetts,  and  the  other 
defendants  to  this  suit  are,  and  were  at  the  time  of  the  Institution  of  this  suit, 
residents  and  citizens  of  Columbia,  in  the  state  of  South  Carolina,  and  that 
the  suit  is  not  brought  In  the  district  of  the  residence  of  the  plaintiff,  or  In 
the  district  of  the  residence  of  all  of  the  defendants,  in  that  it  Is  not  brought 
in  the  district  of  the  residence  of  the  said  Wm.  B.  Smith  Whaley,  he  residing 
in  a  different  state  from  the  plaintiff  and  the  other  defendants.  Wherefore, 
Insisting  upon  its  exemption  from  suit  in  this  ^ourt,  the  defendant  the  Olympia 
Cotton  Billls  moves  to  dismiss  this  suit  for  want  of  jurisdiction.'' 

Whereupon  the  plaintiflF  moves  to  strike  out  this  defense  as  frivolous. 

The  Code  of  Civil  Procedure  of  South  Carolina  provides  for  only 

two  modes  of  defense  to  a  complaint,  demurrer  and  answer.    No  other 

T 1.  Averments  of  citizenship  to  show  federal  Jurisdiction,  see  note  to  Shipp 
?•  Williams,  10  a  a  A.  261. 
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defense  is  known.  Section  164,  Code  Civ.  Proc.  The  paper  set  out  at 
length  above  is  not  a  demurrer.  Construing  it  as  all  code  pleading 
must  be  construed,  liberally  (section  180,  Cwle  Civ.  Proc.),  it  can  be 
treated  as  an  answer  setting  up  the  defense  of  want  of  jurisdiction. 

The  position  taken  by  the  defendant  is  that  in  the  Circuit  Court  of 
the  United  States  each  plaintiff  in  cases  resting  on  diversity  of  citizen- 
ship must  be  capable  of  suing  each  defendant,  and  each  defendant  ca- 
pable of  being  sued  by  each  plaintiff  (Strawbridge  v.  Curtiss,  3  Cranch, 
267,  2  L.  Ed.  435) ;  that  W.  B.  Smith  Whaley,  one  of  the  defendants, 
is  a  citizen  and  resident  of  Massachusetts,  to  be  sued  only  in  the  district 
of  his  residence. 

There  can  be  no  doubt  that  if  W.  B.  Smith  Whaley  is  a  citizen  of  the 
state  of  Massachusetts  he  has  the  right  to  insist  on  a  suit  in  his  own  dis- 
trict. But  tiiis  is  a  personal  privilege — one  that  he  can  waive.  And,  if 
it  be  made,  he  alone  can  make  it  and  in  his  own  behalf.  Harrison  v. 
Urann,  i  Story,  64,  Fed.  Cas.  No.  6,146;  Hinckley  v.  Byrne,  Deady, 
225,  Fed.  Cas.  No.  6,510;  Bensinger  Co.  v.  National  Cash  Register  Co. 
(C.  C.)  42  Fed.  81 ;  Jewett  v.  Bradford  Bank  (C.  "C.)  45  Fed.  801 ;  Smith 
V.  Ry.  Co.  (C.  C.)  64  Fed.  i.  If,  however,  the  nonresident  defendant 
be  an  indispensable  party  to  the  suit  it  cannot  be  maintained  if  he  assert 
his  privilege.  Excelsior  Pebble  Phosphate  Co.  v.  Brown,  74  Fed.  323, 
20  C.  C.  A.  428;  Smith  v.  Lyon,  133  U.  S.  315,  10  Sup.  Ct.  303,  33  L. 
Ed.  635 ;  Anderson  v.  Watts,  138  U.  S.  694,  11  Sup.  Ct.  449,  34  L.  Ed. 
1078. 

Now,  is  W.  B.  Smith  Whaley  an  indispensable  party  to  the  suit 
against  the  01>Tnpia  Mills?  Section  157,  par.  3,  of  the  Code  of  Civil 
Procedure  of  South  Carolina,  provides  that  if  all  the  defendants  have 
been  served  judgment  may  be  taken  against  any  or  eitiier  of  them  sev- 
erally, where  the  plaintiflF  would  be  entitied  to  judgment  against  such 
defendant  or  defendants  if  the  action  had  been  against  any  of  them 
alone.  This  suit  is  against  the  maker  of  a  promissory  note.  It  also 
includes  certain  defendants  who  are  not  indorsers  in  the  technical  sense, 
but  who  can  be  held  as  guarantors  of  the  note.  Good  v.  Martin,  95 
U.  S.  90,  24  L.  Ed.  341.  The  contract  of  the  maker  is  to  pay  at  all 
events.  It  has  no  relation  to  or  connection  with  the  contract  of  those 
who  write  their  names  on  the  back  of  the  note.  It  is  therefore  the 
several  contract  of  the  Olympia  Mills,  on  which  it  could  have  been  sued 
alone,  and  so  the  case  comes  within  section  157.  Were  this  case  for 
trial  on  its  merits,  this  would  be  the  conclusion,  and  the  defense  set  up 
would  be  overruled.  But  it  is  a  very  different  question  at  this  time 
to  set  aside  the  defense  as  frivolous.  A  frivolous  defense  is  one  which 
at  first  glance  can  be  seen  to  be  merely  pretensive,  setting  up  some 
ground  which  cannot  be  sustained  by  argument.  There  are  cases  in  the 
Supreme  Court  which,  without  close  investigation,  sustain  the  position 
of  the  defendant.  Indeed,  were  not  the  distinction  kept  in  mind  which 
has  been  made,  they  would  sustain  the  defense.  It  requires  an  argu- 
ment and  careful  examination  to  answer  it.  So  it  cannot  be  said  to 
be  frivolous.     Boylston  v.  Crews,  2  S.  C.  422, 

The  motion  is  refused. 
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TEXAS  COTTON  PRODUCTS  CO.  v.  STARNES. 
(Circuit  Court,  W.  D.  Texas,  Austin  Division.    February  3,  1904.) 

1.  CouBTfr—JuBisDicTioN— Effect  of  Dismissal  of  Fobueb  Suit  Ajteb  Re* 

MOVAL. 

Where,  after  the  removal  of  a  suit,  the  plaintiff  procures  an  order  dis- 
missing the  same  without  prejudice,  the  jurisdiction  of  the  federal  court 
ends,  and  the  fact  of  the  removal  does  not  affect  the  jurisdiction  of  the 
state  court  to  entertain  a  new  suit  on  the  same  cause  of  action. 

2.  Federal  Coubts— Injunction  to  Stay  Proceedings  in  State  Court. 

Neither  the  fact  that  a  plaintiff,  who  after  removal  dismissed  his  suit 
without  prejudice,  has  instituted  a  new  suit  on  the  same  cause  of  action 
In  the  state  court  from  which  the  removal  was  made,  nor  that  he  has  re- 
duced his  demand  to  a  sum  below  that  necessary  to  give  the  federal  court 
jurisdiction,  takes  the  case  out  from  the  operation  of  Rev.  St.  §  720  [U.  S. 
Comp.  St  1901,  p.  581],  which  prohibits  such  court  from  granting  an  in- 
junction staying  proceedings  in  any  state  court 

In  Equity.     Suit  for  injunction. 

The  bill  in  this  suit  duly  verified,  was  brought  by  the  Texas  Cotton  Products 
Company,  a  New  York  corporation,  against  W.  T.  Starnes,  a  citizen  of  Texas, . 
to  restrain  the  prosecution  of  a  suit  by  Starnes  in  the  district  coui*t  of  William- 
son county,  Tex.  It  appears  from  the  allegations  of  the  biy,  considered  in  con- 
nection with  the  exhibits  thereto  attached,  that  on  December  18,  1902,  the  de- 
fendant, Starnes,  instituted  in  the  state  court  a  suit  to  restrain  the  plaintiff 
in  this  suit  from  operating  its  plant,  which  is  situated  in  the  immediate  vi- 
cinity of  Starnes*  residence.  In  that  suit  Starnes  alleged  that  the  operation 
of  the  plant  of  the  Texas  Cotton  Products  Company  constituted  a  nuisance, 
and  he  prayed  its  abatement,  and  also  sought  to  recover  damages  resulting  to 
his  property,  and  for  the  annoyance  and  suffering  of  his  family,  in  the  sum  of 
$2,500.  The  Texas  Cotton  Products  Company  filed  its  petition  and  bond  De- 
cember 24,  1902,  for  the  removal  of  the  cause  to  this  court.  On  February  10, 
1903,  the  following  order  was  entered  by  the  court,  dismissing  the  suit : 

"Now  on  this  the  10th  day  of  February,  A.  D.  1903,  came  ^le  complainant, 
W.  T.  Starnes,  by  his  attorney,  and  craved  leave  of  the  court  to  have  his  bill 
herein  dismissed  without  prejudice  to  the  reinstitutlon  of  his  said  suit ;  which 
lea V9  having  been  granted,  complainant  says  that  he  will  not  further  prosecute 
this  suit  Wherefore  it  is  considered,  ordered,  adjudged,  and  decreed  by  the 
court  that  complainant's  bill  be  and  the  same  is  hereby  dismissed,  but  without 
prejudice  to  the  reinstitutlon  of  said  suit." 

Subsequently,  on  December  23,  1903,  Starnes  instituted  in  the  district  court 
of  Williamson  county,  Tex.,  another  suit  upon  the  same  cause  of  action.  In 
which  he  claimed  $1,900  damages,  but  in  his  second  suit  neither  Injunction 
nor  other  equitable  relief  was  prayed.  The  present  bill  seeks  to  enjoin  the 
prosecution  of  this  second  suit  in  the  state  court,  which,  it  may  be  added,  has 
not  been  removed  to  this  court  The  bill  proceeds  upon  the  theory  that,  upon 
removal  of  the  first  cause  from  the  state  to  the  United  States  court,  the  latter 
acquired  jurisdiction  of  the  suit  and  of  the  subject-matter,  and  such  jurisdic- 
tion, thus  acquired,  could  not  be  divested  by  the  voluntary  dismissal  of  the 
suit  and  its  subsequent  reinstitutlon  in  the  state  court  upon  pleadings  falsely 
alleging  the  amount  of  damages  sustained,  for  the  purpose  of  depriving  this 
court  of  its  previously  acquired  jurisdiction.  The  defendant  objects  to  the 
jurisdiction  of  the  court  upon  two  grounds,  but  It  will  be  necessary  to  con- 
sider only  the  following  : 

"It  afllrmatively  appears  from  the  allegations  of  the  bill  that  there  is  no 
action  or  suit  pending  in  this  court  and  was  not  when  the  bill  was  filed,  by 

f  2.  Federal  courts  restraining  proceedings  in  state  courts,  see  notes  to 
Garner  v.  Second  Nat  Bank,  16  C.  C.  A.  00 ;  Central  Trust  Co.  v.  Grantham, 
27  a  C.  A.  575. 
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this  defendant  against  the  complainant,  and  therefore  this  court  Is  without 
jurisdiction  to  Interfere  with  defendant  in  the  prosecution  of  any  cause  of 
action  which  he  may  have  against  complainant  in  the  courts  of  the  state  of 
Texas." 

Eugene  Williams,  for  plaintiff. 

Nunn,  Ward  &  Neal  and  West  &  Cochran,  for  defendant. 

MAXEY,  District  Judge  (after  stating  the  facts  as  above).  After 
the  removal  of  the  cause,  first  instituted  in  the  state  court,  the  plaintiflE, 
Stames,  procured  an  order  of  this  court  dismissing  the  suit,  without 
prejudice  to  his  right  to  reins titute  the  same.  That  he  had  the  right, 
under  the  circumstances  of  the  case,  to  an  order  of  dismissal,  there  can 
be  no  doubt.  Pullman  Car  Co.  v.  Transportation  Co.,  171  U.  S.  145, 
146,  18  Sup.  Ct.  808,  43  L.  Ed.  108;  Chicago  &  Alton  Railroad  Com- 
pany V.  Union  Rolling  Mill  Company,  109  U.  S.  702,  3  Sup.  Ct  594, 
27  L.  Ed.  1081 ;  City  of  Detroit  v.  Detroit  City  Railway  Co.  (C.  C.) 
55  Fed.  569.  And  after  the  suit  was  dismissed  it  was  entirely  out  oif 
this  court,  and  Stames,  by  the  terms  of  the  order,  had  the  right  to  in- 
stitute another  suit  in  any  court  of  competent  jurisdiction..  He  saw 
proper  to  bring  his  second  suit  in  the  state  court,  and,  although  he 
claims  less  than  $2,000,  no  reason  is  perceived  why  he  may  not  so  do, 
notwithstanding  the  amount  may  not  be  sufficient  to  confer  jurisdiction 
upon  this  court.  Gassman  v.  Jarvis  (C.  C.)  100  Fed.  146;  Hooper  v. 
Atlanta,  etc.,  Ry.  Co.,  106  Tenn.  28,  60  S.  W.  607,  53  L.  R.  A.  931; 
Mclver  v.  Florida,  etc.,  R.  R.  Co.  (Ga.)  36  S.  E.  775 ;  Rodman  v.  Mo. 
Pac.  Ry.  Co.  (Kan.)  70  Pac.  642,  59  L.  R.  A.  704;  Hughes  v.  Green,  84 
Fed.  833,  28  C.  C.  A.  537.  The  case  of  Railroad  Company  v.  Fulton, 
59  Ohio  St.  575,  53  N.  E.  265,  44.  L.  R.  A.  520,  relied  upon  by  counsel 
for  the  plaintiff,  has  been  thoroughly  considered  in  several  of  the  cases 
above  cited,  arid  the  courts  have  uniformly  declined  to  follow  it. 

It  may  be  noted  that  the  plaintiff,  in  the  present  bill,  has  not  removed 
nor  attempted  to  remove  the  second  suit  to  this  court.  That  suit  re- 
mains, where  it  was  instituted,  in  the  state  court,  and  the  purpose  of  the 
plaintiff  is  to  restrain  its  further  prosecution.  Under  these  circumstan- 
ces the  case  comes  clearly  within  the  inhibition  of  section  720  of  the 
Revised  Statutes,  which  provides :  "The  writ  of  injunction  shall  not 
be  granted  by  any  court  of  the  United  States  to  stay  proceedings  in 
any  court  of  a  state,  except  in  cases  where  such  injunction  may  be  au- 
thorized by  any  law  relating  to  proceedings  in  bankruptcy.''  Upon 
this  point  it  was  said  by  Mr.  Justice  Bradley,  as  the  organ  of  the  court, 
in  Haines  v.  Carpenter,  91  U.  S.  257,  23  L.  Ed.  345 :  **In  the  first  place, 
the  great  object  of  the  suit  is  to  enjoin  and  stop  litigation  in  the  state 
courts,  and  to  bring  all  the  litigated  questions  before  the  Circuit  Court 
This  is  one  of  the  things  which  the  federal  courts  are  expressly  pro- 
hibited from  doing.  By  the  act  of  March  2,  1793  [i  Stat.  334,  c.  22,  § 
5],  it  was  declared  that  a  writ  of  injunction  shall  not  be  granted  to  stay 
proceedings  in  a  state  court.  This  prohibition  is  repeated  in  section 
720  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  581],  and  extends 
to  all  cases  except  where  otherwise  provided  by  the  bankrupt  law." 
See,  also,  United  States  v.  Parkhurst-Davis  Co.,  176  U.  S.  317,  20 
Sup.  Ct.  423,  44  L.  Ed.  485 ;  Moran  v.  Sturges,  154  U.  S.  256,  14  Sup. 
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Ct.  1019,  38  L.Ed.  981 ;  In  re  Chetwood,  165  U.  S.  443»  ^7  Sup.  Ct. 
385,  41  L.  Ed.  782;  In  re  Sawyer,  124  U.  S.  219,  220,  8  Sup.  Ct.  482, 
31  L.  Ed.  402;  Sargent  v.  Helton,  115  U.  S.  348,  6  Sup.  Ct.  78,  29  L. 
Ed.  412;  Dial  v.  Reynolds,  96  U.  S.  340,  24  L.  Ed.  644;  Leathe  v, 
Thomas,  97  Fed.  136,  38  C.  C.  A.  75. 

There  are,  it  is  true,  certain  exceptions  to  the  general  rule  above  an- 
nounced, but,  as  the  second  suit,  instituted  by  Stames  in  the  state  court, 
has  not  been  removed  to  this  court,  and  therefore  the  jurisdiction  of  this 
court  has  not  attached,  it  becomes  unnecessary  here  to  indicate  such  ex- 
ceptions or  limitations  as  may  exist  ' 
,    The  prayer  for  injunction  is  denied,  and  the  bill  is  dismissed. 


Id  re  CONDEMNATION  OF  LAND  AT  NAHANT  (UNITED  STATES, 

Petitioner). 

(District  Court,  D.  Massachnsetta.    January  22,  1904.) 

No.  1,334. 

%  Eminent  Dokain— Condemnation  of   Land  pob  Fitblic  Use— Bight  of 
Town  to  Compensation  fob  Easement. 

A  town  has  a  beneficial  interest  in  an  easement  of  aqueduct  acquired 
by  it  for  water  pipes  tbrougb  private  land,  by  whatever  title  it  is  held, 
as  distinguished  from  property  acquired  by  it  for  a  strictly  public  use, 
and  it  is  entitled  to  compensation  when  such  property  is  condemned  for 
another  public  use,  whether  by  the  state  or  United  States. 

2.  Sams— Easement  of  AQtrEDUcr  in  Highway. 

In  laying  a  water  pipe  under  a  public  highway  a  town  acts  in  the  same 
capacity  as  a  nonmunicipal  water  company,  and  its  rights  are  no  greater, 
and  under  the  law  of  Massachusetts,  on  the  taking  of  the  highway  for  a 
superior  public  use,  neither  the  town  nor  the  company  is  entitled  to  com- 
pensation for  the  easement 

Proceeding  by  the  United  States  for  Condemnation  of  Land  for  the 
Purpose  of  Fortification. 

Dunbar  &  Rackeman  and  William  Hoag",  for  town  of  Nahant. 
Henry  P.  Moulton,  U.  S.  Atty.,  and  William  H.  Garland,  Asst.  U. 
S.  Atty. 

LOWELL,  District  Judge.  The  United  States  is  proceeding  to 
<:ondemn  land  in  Nahant  for  the  purpose  of  fortification.  The  pro- 
ceedings are  conducted  under  St  Mass.  1902,  p.  289,  c.  373.  The 
town  claims  compensation  in  two  cases:  First.  For  an  easement  of 
aqueduct  through  private  land,  which  easement  it  acquired  by  con- 
demnation. The  water  pipe  thus  laid  is  used  and  needed  not  only 
to  furnish  water  to  the  land  taken  by  the  present  proceedings,  but 
also  to  other  parts  of  the  town.  Second.  For  its  rights,  however 
styled,  which  have  arisen  from  its  laying  under  highways  in  the  land 
now  taken  water  pipes  used  and  needed  for  both  the  purposes  above 
mentioned,  and  sewers  which  are  necessary  to  its  system  of  sewerage. 
By  the  statute  referred  to,  Massachusetts  has  given  to  the  United 
States  the  rights  which  the  former  possesses  to  condemn  land  for  a 
public  use.     In  re  Certain  Land  in  Lawrence  (D.  C.)  119  Fed.  453. 

In  the  first  case  the  government  does  not  seriously  dispute  the  right 
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of  the  town  to  compensaticm.  As  has  often  been  said,  a  town  may 
own  real  estate  by  the  same  tenures,  yet  in  two  different  capacities: 
(i)  In  the  case  of  streets,  parks,  and  schoolhouses,  for  example,  the 
use  is  strictly  public,  and  there  is  no  beneficial  ownership  in  the 
town.  This  is  true,  it  seems,  whetlier  the  town  has  condemned  an 
•easement  in  the  land,  has  acquired  an  easement  therein  by  voluntary 
grant,  or  has  taken  title  in  fee  simple.  Easthampton  v.  County  Com- 
missioners, 154  Mass.  424,  28  N.  E.  298,  13  L.  R.  A.  157.  There  the 
town's  title  was  in  fee.  It  is  immaterial  that  the  town  can  sell  the 
land — a  schoolhouse,  for  example — ^and  use  the  proceeds  as  it  sees  fit. 
And  in  the  case  of  a  highway  it  makes  no  difference,  I  suppose,  if 
the  town  has  taken  the  fee  in  the  land,  as  is  now  common  practice  in 
Boston.  It  is  the  nature  of  the  use,  and  not  the  nature  of  the  legal 
title,  which  determines  whether  the  town's  ownership  is  beneficial  or 
not.  (2)  On  the  other  hand,  a  town  may  hold  real  estate  for  uses  not 
strictly  public — a  city  hall  or  a  cemetery,  for  example — ^in  which  es- 
tate the  town  has  a  beneficial  interest,  and  for  which  compensation 
must  be  made  if  it  is  taken  for  another  public  use  by  state  or  nation. 
Mt.  Hope  Cemetery  v.  Boston,  158  Mass.  509,  33  N.  E.  695,  35  Am.  St. 
Rep.  515.  Waterworks  fall  into  the  second  class,  and  the  easement 
of  aqueduct  vested  in  the  town  must  be  paid  for  as  if  that  easement 
were  the  property  of  an  individual  or  a  private  corporation. 

A  more  interesting  question  concerns  the  town's  right  to  com- 
pensation for  aqueducts  laid  under  highways.  In  New  England  Tele- 
phone Co.  v.  Boston  Terminal  Co.,  18^  Mass.  397,  65  N.  E.  835,  it 
was  held  by  the  Supreme  Court  of  Massachusetts,  whose  decisions  in 
this  matter  are  binding  upon  this  court,  that  corporations  which,  un- 
der authority  of  statutes  and  ordinances,  have  built  and  maintained 
conduits  under  public  highways,  are  not  entitled  to  compensation 
where  the  highway  itself  is  taken  for  a  public  use  deemed  superior  by 
the  Legislature.  Does  the  right  of  a  town  which  maintains  water- 
works differ  from  that  of  a  nonmunicipal  water  company?  In  laying 
a  water  pipe  under  a  highway,  both  act  in  a  like  capacity.  For  mani- 
fest public  convenience  the  town,  which  has  charge  of  the  highway, 
not  as  owner,  but  as  delegate  of  the  state,  grants  a  license  to  one  or- 
ganization 6r  the  other  to  lay  pipes  under  the  highway  for  the  supply 
of  water.     The  town  owns  the  pipes  like  a  private  owner,  but  not  an 

easement  in  the  land.    In  Sears  v.  Crocker,  184  Mass. ,  69  N.  E. 

327,  the  Supreme  Court  declared  that  a  subway  held  by  the  municipal- 
ity "in  its  private  or  proprietary  capacity  for  its  own  property"  was 
so  held  only  as  a  structure,  and  not  as  an  easement  in  the  land.  The 
city's  private  ownership  in  the  tunnel  was  declared  to  be  like  that  of 
a  private  gas  company  in  its  pipes.  The  reasoning  in  Sears  v.  Crocker, 
combined  with  the  decision  in  New  England  Telephone  Co.  v.  Boston 
Terminal  Co.,  disposes  of  the  case  at  bar.  To  avoid  miscwiception, 
it  should  be  added  that  the  owner  of  pipes  laid  under  a  highway  in 
some  cases  may  well  recover  for  damage  done  to  his  right  of  aque- 
duct where  the  highway  is  discontinued.  If  a  corporation,  private  or 
municipal,  owns  an  easement  of  aqueduct  through  private  land,  and 
afterwards  a  highway  is  laid  out  over  the  same  land  in  the  line  of  the 
aqueduct,  and  if,  still  later,  the  highway  is  discontinued,  and  the  land 
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is  taken  far  a  superior  public  use,  the  corporation  must  be  entitled  to 
compensation.  To  hold  otherwise  would  require  that  upon  the  laying 
out  of  the  highway  the  corporation  should  be  paid  damages  as  if  its 
easement  were  then  destroyed.  See  Boston  v.  Brookline,  156  Mass. 
172,  30  N.  E.  611.  So,  if  a  town  should  condemn  an  easement  of 
aqueduct  through  private  land,  and  should  afterward  lay  out  a  high- 
way over  the  aqueduct,  it  may  be  that  the  town  would  be  entitled  to 
compensation  upon  the  taking  of  the  land  under  the  highway  for  a 
superior  public  use.  This  case  presents  no  such  question.  As  the 
purpose  of  national  defense  is  paramount,  the  comparative  value  of  the 
public  uses  in  questi9n  does  not  arise  here,  as  it  did  in  the  Lawrence 
Case. 


In  re  TOOTHAKEB  BBOS. 

(District  Ck)art,  D.  Ck)nnecticat    February  12,  .1904.) 

No.  1381. 

L  Bankruptcy— Petitiow  fob  Bevogation  or  Discharge— Sufficmnct. 

A  petition  for  the  revocation  of  a  discharge  In  bankruptcy  need  not  al- 
lege the  legal  conclusion  that  the  facts  did  not  warrant  a  discharge  where 
the  facts  are  set  out 

2,  Same. 

A  petition  by  a  creditor  alleging  that  a  Toluntary  bankrupt  for  the  pur- 
pose of  defrauding  his  creditors,  made  an  assignment  of  a  chose  in  action 
to  his  wife  without  consideration,  and  omitted  any  mention  of  such  asset 
trom  his  schedules  sufficiently  shows  that  the  bankrupt  made  a  false  oath 
to  his  schedule  to  require  a  revocation  of  his  discharge  if  the  allegation 
Is  proved,  where,  under  the  laws  of  the  state,  the  assignment  was  in- 
effectual to  convey  the  chose  in  action  from  his  estata 

S.  Same— Pbaudulent  Transfeb»— Gifts. 

Creditors  may  attack  a  fraudulent  transfer  of  property  by  a  bankrupt 
to  his  wife  as  a  gift,  although  made  more  than  four  months  prior  to  the 
bankruptcy. 

In  Bankruptcy.  On  demurrer  to  petition  for  revocation  of  dis- 
charge. 

L.  E.  Stanton  and  Bacon  &  Spellacy,  for  petitioners. 
Joseph  L.  Barbour,  for  bankrupt 

PLATT,  District  Judge.  The  important  allegations  of  the  petition 
are:  (i)  Charles  F.  Murray  filed  a  petition  asking  to  be  adjudged 
a  bankrupt  December  18,  1901.  (2)  His  schedules  declared  his  assets 
to  be  $50,  and  all  exempt.  (3)  There  appearing  to  be  no  assets,  a  trus- 
tee was  not  appointed.  (4)  A  discharge  was  granted  April  21,  1902. 
(5)  Before  December  18,  1901,  the  date  of  filing  the  petition,  said  Mur- 
ray was  possessed  of  an  asset,  which  was  a  claim  against  the  Hartford 
Telegram  Company  for  $1,006.65  ^^^  services  rendered.  (6)  For  the 
purpose  of  concealing  said  asset  and  depriving  his  creditors  of  divi- 
dends to  be  derived  therefrom,  and  for  the  purpose  of  defrauding  his 
creditors,  said  Murray,  on  July  18,  1901,  assigned  said  asset  to  his 
wife.     (7)  Said  assignment  was  without  any  consideration,  and  for  the 
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sole  purpose  of  concealing  the  claim  from  his  creditors,  and  was  and 
is  void.  (8)  Said  asset  was  wnitted  from  the  schedules,  and  by  means 
of  the  assignment  he  concealed  the  existence  of  the  said  asset  from  his 
creditors,  and  was  guilty  of  an  offense  which  would  have  prevented 
him  from  receiving  a  discharge,  if  known  to  the  court  (o)  The  pe- 
tition was  brought  within  the  year,  and  without  laches.  To  the  pe- 
tition a  demurrer  is  filed  by  said  Murray.  There  are  two  reasons  given 
for  the  demurrer:  (i)  That  it  is  not  alleged  that  the  actual  facts  did 
not  warrant  the  bankrupt's  discharge.  (2)  That  there  is  no  allegation 
of  any  fact,  which,  if  known  to  tiie  judge  when  the  bankrupt's  dis- 
charge was  granted,  would  have  been  ground  for  a  refusal  to  grant 
such  discharge. 

The  first  cause  of  demurrer  is  without  merit.  If  the  facts  set  forth 
would  have  warranted  the  judge  in  refusing  the  discharge,  there  is  no 
force  in  asking  that  the  petitioners,  after  presenting  them  in  detail, 
should  assert  the  conclusion  of  law,  which  it  would  remain  the  duty  of 
the  court  to  infer  from  the  facts. 

The  second  cause  of  demurrer  requires  more  thought  To  sustain  it, 
however,  the  counsel  for  Murray  is  forced  by  the  logic  of  the  situation 
to  contend  that  a  bankrupt  may  transfer  property  to  his  wife  without 
consideration,  and  in  fraud  of  his  creditors,  and  witli  the  latter  purpose 
in  view,  at  any  date  which  shall  be  more  than  four  months  prior  to  his 
petition  in  bankruptcy,  and  with  like  fraudulent  purpose  may  fail  to 
mention  such  property  in  his  schedules,  and  yet  demand  a  full  bill  of 
financial  health  in  spite  of  the  protestations  of  his  creditors.  The  ques- 
tion should  be  governed  by  the  provisions  of  the  bankrupt  law  as  exist- 
ing prior  to  the  amendment  of  1903,  and  I  do  not  think  that  the  amend- 
ment throws  any  light  upon  the  intention  of  Congress,  in  this  re- 
fard,  when  enacting  the  Law  of  18^.  Act  July  i,  1898,  c.  541,  30 
tat  544  [U.  S.  Comp.  St  1901,  p.  3418].  I  am  satisfied  that  section 
67,  subd.  "e,"  has  no  application  in  a  case  where  property  has  been 
fraudulently  transferred  by  an  insolvent  debtor  as  a  gift  In  re 
Schenck  (D.  C.)  116  Fed.  555.  Furthermore,  under  section  70,  subd. 
"e,"  it  is  clear  that,  if  the  transfer  to  the  wife  is  invalid  imder  the 
laws  of  this  state,  a  trustee  could  have  avoided  it. 

The  attempted  transfer  of  July  18,  1901,  conveyed  no  interest  in  the 
chose  in  action.  It  remained  an  asset  of  Murray's  estate,  and  was  an 
asset  when  he  filed  the  schedules  which  accompanied  his  petition  of 
December  18,  1901.  By  omitting  to  place  it  in  the  schedules,  he  was 
enabled  to  escape  a  trustee  from  whom  to  conceal  it.  But  his  oath 
to  the  schedules  as  prepared  brings  him  within  the  provisions  of  the 
first  ground  for  refusing  a  discharge.  Whether  or  not,  for  purely 
technical  reasons,  he  is  free  under  the  second  ground,  it  is  unnecessary 
to  decide. 

If  the  main  allegations  of  the  petition  were  to  be  filed  as  a  specifica- 
tion against  a  discharge,  they  should  be  more  carefully  drawn,  but  for 
the  present  purpose  they  are  sufficient.  If  they  can  be  sustained  by 
evidence,  the  discharge  ought  to  be  revoked. 

Let  the  demurrer  be  overruled,  with  costs. 
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THE  EUTHBEFORD. 

(District  Ck>iirt,  B.  D.  PennsylTanla;    Idarch  4,  1904.) 

Na  9. 

L  Shipping— Injubixs  to  Seamen— Liabilitt  of  Vessel— Evidence. 

Where  a  seaman  claimed  that  an  injury,  consisting  in  the  freezing  of 
his  hands,  resulted  from  his  being  compelled  by  the  master  to  remain  in 
the  pilot  house,  at  the  wheel,  for  a  long  period  of  time,  In  very  low 
temperature,  and  to  rub  the  frost  from  the  glass  of  the  pilot  house  with 
his  bare  hands  while  he  steered  the  vessel,  but  It  appeared  that  there 
was  a  stove  and  plenty  of  coal  in  the  pilot  house,  together  with  waste 
which  could  have  been  used  to  wipe  the  glass,  and  that  the  injury  was 
more  probably  due  to  the  fact  that  plaintiff  only  had  a  thin  pair  of 
gloves,  which  were  wholly  Inadequate  to  keep  his  hands  warm,  and  on  his 
return  home  he  only  visited  a  physician  for  such  injuries  five  times  dur- 
-ing  one  month,  the  evidence  did  not  Justi^  a  recovery  against  the  vessel. 

In  Admiralty. 

Clifford  S.  Beale,  for  libelant 
John  G.  Lamb,  for  respondent. 

J.  B.  Mcpherson,  District  judge.  The  libelant  was  a  deck  hand 
on  board  the  barge  Rutherford — a  vessel  that  was  cai'r3ring  coal  from 
Philadelphia  to  Boston,  in  December,  1902.  On  the  9th  of  that  month, 
while  the  tow  was  just  outside  the  harbor  of  Boston,  the  weather  was 
bitterly  cold.  A  severe  northwest  wind  was  blowing,  and  the  water 
was  covered  with  a  dense  vapor,  that  speedily  froze  upon  almost  any 
object  it  touched.^  The  tow  lay  to  for  several  hours,  waiting  for  the 
vapor  or  fog  to  rise,  and  during  this  time  the  libelant's  hands  were  so 
severely  frost-bitten  that  he  was  almost  incapacitated  for  further  work 
during  the  voyage,  and  has  suffered  much  pain  and  inconvenience 
from  his  injuries.  He  charges  that  the  vessel  is  to  blame  for  his  hurt 
and  suffering,  and  sets  out  the  fault  complained  of  as  follows : 

"(1)  •  *  •  That,  notwithstanding  the  regular  morning  trick  of  the  libel- 
ant at  the  wheel  was  from  eight  o'clock  a.  m.  until  ten  o'clock  a.  m.,  he  was 
compelled  by  the  master  of  the  barge  on  the  morning  of  December  S,  1902,  to 
take  the  wheel  at  7 :30  a.  m.,  and  compelled  to  remain  until  12 :40  p.  m.  Dur- 
ing the  time  the  libelant  was  at  the  wheel  as  aforesaid,  the  vapor,  etc,  froze 
on  the  glass  of  the  pilot  house  on  account  of  the  low  temperature  and  insuf- 
ficient heat  in  said  pilot  house,  and  the  libelant  was  ordered  and  compelled 
by  the  said  master  to  continually  rub  the  front  glass  of  the  pilot  house  alter- 
nately with  his  raw  hands,  while  he  steered  with  the  other,  in  order  to  keep 
the  glass  In  front  of  him  free  from  ice,  so  he  could  see  through  said  glass. 
The  said  master  did  not  remain  in  said  pilot  house,  but  occasionally  visited  it. 

"(2)  That  the  weather  was  not  of  such  severity  to  cause  any  danger  to  the 
vessel  or  the  rest  of  the  tow,  but  they  were  lying  to  on  account  of  the  thick- 
ness of  the  weather.  That,  on  account  of  being  compelled  to  keep  the  glass 
of  the  pilot  house  free  from  ice  with  his  bare  hands,  they  became  extremely 
cold.  The  libelant  complained  to  the  said  master  of  the  cold  as  above,  but, 
notwithstanding  the  fact  that  there  were  other  deck  hands,  and  that  there  was 
no  danger,  the  master,  willfully,  maliciously,  negligently,  and  with  utter 
disregard  of  life  and  safety,  ordered  and  compelled  the  libelant  to  remain  at 
the  wheel  and  keep  the  glass  free  of  ice  with  his  bare  hands.  The  libelant 
feared  to  leave  the  wheel,  or  to  disobey  the  orders  of  the  said  master.  That, 
in  consequence  of  said  master's  actions  and  orders  as  aforesaid,  the  hands  of 
the  libelant  were  frozen  so  badly  that  the  flesh  has  gone  from  bis  fingers,  and 
his  hands  rendered  useless." 
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There  is  a  decided  conflict  in  the  testimony  upon  this  subject,  but  I 
think  the  weight  of  the  evidence  is  in  favor  of  the  following  findings 
of  fact,  which  I  quote  from  the  brief  of  the  respondent's  counsel : 

*The  said  tug,  with  this  barge  and  two  others  in  tow,  arrived  outside  of 
Boston  Harbor  on  December  9th.  It  was  intensely  cold,  and,  because  of  the 
presence  of  vapor  on  the  water,  caused  by  the  cold  weather,  they  lay  outside 
the  harbor  until  the  next  morning,  with  just  speed  enough  to  hold  the  tow, 
waiting  for  the  vapor  to  rise.  The  Rutherford  was  the  barge  next  to  the  tug. 
The  pilot  house  was  heated  by  a  stove,  and  there  was  fire  in  it  that  morning 
certainly  as  late  as  six  o'clock.  There  was  plenty  of  coal,  and  it  was  the 
duty  of  some  one  of  the  crew  to  keep  up  the  fire.  The  captain  took  the  wheel 
while  the  crew  were  at  breakfast  After  breakfast  that  morning,  at  seven 
o'clock,  the  captain  sent  the  men  forward  to  break  the  ice  ofF  the  anchor,  and 
kept  the  wheel  himself.  The  vapor  had  caused  a  frost  to  collect  on  the  Inside 
of  the  glass  in  the  pilot  house,  and,  as  it  was  necessary  to  see  the  tug,  in  order 
to  follow  In  her  wake,  the  captain  wiped  a  small  spot  in  the  glass  clear  for 
that  purpose.  He  used  a  piece  of  cloth  or  waste  for  that  purpose.  There 
was  a  locker  in  the  pilot  house,  where  the  waste  was  kept.  There  was  plenty 
on  board,  and  it  was  the  duty  of  the  man  who  tended  the  lamps  to  see  that 
waste  was  kept  in  the  pilot  house.  The  person  who  tended  the  lamps  at  that 
time  was  the  libelant 

*'A8  this  was  libelant's  first  trip,  and  he  was  poorly  dad,  the  captain,  after 
about  three-quarters  of  an  hour,  called  him  in  from  chopping  ice,  put  him  at 
the  wheel,  and  went  out  himself  and  took  libelant's  place  at  chopping  ice,  after 
instructing  libelant  how  to  keep  the  glass  clear  with  the  cloth  or  waste.  They 
worked  at  clearing  away  the  ice  until  about  10:30  that  morning. 

"Libelant  claims  that  the  captain  came  back  to  the  pilot  house  and  ordered 
him  to  stop  using  a  cloth  or  cap  to  clear  the  glass,  and  made  him  use  his 
bare  hands  for  that  purpose,  and  that  in  consequence  of  this  they  were  frozen ; 
that  he  called  the  captain's  attention  to  his  hands  next  day,  and  asked  him  to 
be  permitted  to  go  to  a  hospital  in  Boston  to  have  them  attended  to,  but  he 
was  refused.  The  libelant  came  back  with  the  barge  to  Philadelphia,  attended 
to  his  duties  on  the  trip,  then  left  the  service  about  December  18th.  He  did 
not  seek  medical  attendance  until  some  four  weeks  afterward.  He  then 
visited  a  doctor  five  times  from  the  middle  of  January  until  the  early  part 
of  February,  and  has  had  no  medical  attendance  since." 

Upon  these  facts,. no  fault  of  the  vessel  is  discernible.  The  libelant 
was  unfortunate  enough  to  suffer  severely  from  the  cold,  but  I  think 
the  testimony  shows  satisfactorily  that  his  injury  was  more  probably 
due  to  the  msufficient  covering  of  his  hands  than  to  any  other  cause. 
He  had  only  a  thin  pair  of  gloves  or  mittens,  wholly  inadequate  to 
keep  his  hands  warm;  and  to  this  fact,  I  think,  his  misfortune  was 
largely  due.  I  am  unable  to  accept  the  theory  set  up  in  the  libel — 
that  the  master  ordered  him  to  use  his  bare  hands — and  it  is  quite 
clear  that  he  could  not  have  used  them  alternately  in  the  manner  he 
describes.  I  have  no  doubt  that  he  suffered  much  pain,  for  it  is  well 
known  that  an  injury  of  this  kind  is  very  hard  indeed  to  bear;  but 
the  extent  of  the  injury,  I  think,  must  certainly  have  been  exaggerated, 
for,  even  after  he  returned  to  his  home  in  Philadelphia,  he  did  not 
think  the  matter  serious  enough  to  require  him  to  go  to  a  physician  for 
more  than  a  month.  It  seems  to  have  been  a  regrettable  case  of  injury 
due  to  exposure  in  severe  weather,  but  the  libelant  was  not  the  only 
sufferer,  for  the  master  of  the  barge  himself  suffered  also  from  frost- 
bitten hands,  due  to  exposure  at  the  same  time.  I  am  sorry  for  the 
libelant's  misfortune,  but  I  can  see  no  ground  for  laying  the  burden 
of  his  injury  to  the  account  of  the  vessel. 

A  decree  may  be  entered  dismissing  the  libeL 
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LEMAN  y.  BALTIMORB  &  O.  R.  GO.    . 

(Circuit  Court,  N.  D.  Illinois,  N.  D.    February  8, 1901) 

No.  26,784. 

!•  Fkdbsai.  Coubta—Plkading— Ahendmeniv— Statb  Pbactige. 

Rev.  St  U.  S.  §  914  [U.  S.  Comp.  St  1901.  p.  684],  providing  that  the 
practice,  pleadings,  and  forms  In  civil  causes,  other  than  equity  and  ad- 
miralty causes.  In  Circuit  and  District  Courts,  shall  conform,  as  near  as 
may  be,  to  those  existing  in  like  causes  in  courts  of  record  of  the  state 
within  which  such  Circmt  or  District  Court  is  held.  Includes  the  state 
practice  with  reference  to  amendment  of  pleadings,  unless  otherwise  di- 
rected by  statute. 

2.  Same— Death— Tbansitort  Action— Jubisdiction. 

Where  plalntilTs  intestate,  a  citizen  of  Illinois,  was  killed,  by  reason 
of  defendant's  alleged  negligence,  in  the  state  of  Pennsylvania,  an  action 
for  his  death  was  transitory,  and  was  therefore  properly  brought  In  Il- 
linois. 

3.  Same— FoBEiGW  Statutes— Pboceeds. 

Such  action  was  properly  based  on  the  Pennsylvania  statute  providing 
that  the  right  of  action  shall  vest  in  the  widow,  etc.,  and  the  proceeds  of 
the  suit,  when  recovered,  would  be  distributed  by  the  courts  of  Illinois, 
or  the  federal  court  in  which  the  recovery  was  had,  according  to  the 
Pennsylvania  statute. 

4.  Same— Parties  Plaintiff— Chanqb— Effect. 

Where  an  action  for  wrongful  death  occurring  In  Pennsylvania  was  er- 
roneously brought  in  the  name  of  decedent's  administrator,  instead  of  by 
decedent's  widow,  as  provided  by  the  Pennsylvania  statute  authorizing 
such  action,  an  amendment  of  the  declaration,  after  a  demurrer  thereto  on 
that  ground  had  been  sustained,  substituting  the  name  of  decedent's 
widow  for  the  name  of  the  administrator  wherever  his  name  appeared  in 
any  material  allegation  therein,  did  not  constitute  the  commencement  of 
a  new  cause  of  action,  or  work  a  discontinuance  of  the  original  suit 

W.  S.  Stahl,  for  plaintiff. 

Pam,  Calhoun  &  Glennon,  for  defendant 

KOHLSAAT,  District  Judge.  This  cause  comes  on  to  be  heard  up- 
on the  motion  of  defendant  that  the  cause  stand  dismissed  as  of  No- 
vember 28,  1903,  upon  the  following  state  of  facts :  The  suit  was  insti- 
tuted by  the  administrator  of  Louis  M.  Niman,  deceased,  formerly  a 
citizen  of  Illinois,  to  recover  $35,000  for  negligence  of  the  defendant 
which  resulted  in  causing  the  death  of  plaintiff's  decedent  at  Glenwood, 
Pa.  There  is  sufficient  in  the  pleadings  to  disclose  the  fact  that  plain- 
tiff sought  to  recover  under  the  statute  of  Pennsylvania,  where  the 
accident  occurred,  which  statute  does  not  limit  the  amount  to  be  recov- 
ered to  any  arbitrary  sum.  Heretofore,  following  the  decision  of  the 
Pennsylvania  court  in  Books,  Adm'r,  etc.,  v.  Borough  of  Danville,  95 
Pa.  158,  this  court  sustained  a  demurrer  to  the  declaration  on  the 
ground  that  the  right  of  action  under  the  Pennsylvania  statute  vested 
only  in  the  widow,  in  the  facts  of  this  case.  Whereupon,  by  leave  of 
court,  the  plaintiff,  Leman,  on  November  28,  1903,  amended  the  decla- 

1 1.  Conformity  of  practice  in  common-law  actions  In  federal  courts  to  that 
of  state  courts,  see  notes  to  O'CJonnell  v.  Reed,  5  C.  G.  A.  591 ;  Nederland  Life 
Ins.  Co.  V.  Hall,  27  a  C.  A.  392. 

T  2.  See  Death,  vol.  15,  Cent  Dig.  §f  50,  51« 
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ration  by  substituting  the  widow  wherever  his  own  name  appeared 
in  any  material  allegation.  Defendant  insists  that  such  substitution 
worked  a  dismissal  of  the  case  as  of  the  date  of  its  filing,  and  cites  the 
case  of  Zukowski  v.  Armour,  107  111.  App.  663.  The  facts  of  that 
case  are  these :  Plaintiflf  brought  suit  to  recover  for  personal  injuries 
against  certain  parties  "doing  business  as  Armour  &  Co."  Later  he 
amended  by  changing  name  of  defendants  to  "Armour  &  Co.,  a  corpo- 
ration." On  plea  filed  denying  the  incorporation  at  the  time  of  the  acci- 
dent, plaintiff  again  amended  so  as  to  make  defendants  the  same  as 
in  his  first  declaration,  and  dismissed  the  suit  as  to  the  corporation. 
The  court  held  that  the  amendment  act  of  Illinois  did  not  sanction 
an  amendment  involving  the  substitution  of  defendants,  and  that  the 
effect  of  the  amendment  in  that  case  was  to  terminate  the  suit ;  citing 
Black  V.  Womer,  100  111.  328.  Some  question  is  raised  as  to  the  law 
which  controls  in  the  matter  of  amendments.  Section  914  of  the 
Revised  Statutes  [U.  S  Comp.  St.  1901,  p.  684]  provides  that  the 
practice,  pleadings,  and  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  in  Circuit  and  District  Courts, 
shall  conform,  as  near  as  may  be,  to  those  existing  in  like  causes  in  the 
courts  of  record  of  the  state  within  which  such  Circuit  or  District  Court 
is  held.  This  must  be  held  to  include  the  practice  in  reference  to 
amendments,  unless  otherwise  directed  by  statute.  Rosenbach  v.  Drey- 
fuss  (D.  C.)  I  Fed.  391. 

The  suit  was  properly  brought  in  this  court,  being  a  transitory  cause 
of  action.  Dennick  v.  R.  Co.,  103  U.  S.  11,  26  L.  Ed.  439;  Shedd  v. 
Moran,  10  111.  App.  618;  Steamship  Co.  v.  Kane,  170  U.  S.  112,  18 
Sup.  Ct.  526, 42  L.  Ed.  964;  Hanna  v.  Grand  Trunk  R.  Co.,  41  111.  App. 
116;  Stewart  v.  B.  &  O.  R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105,  42  L. 
Ed.  537.  It  was  properly  based  on  the  Pennsylvania  statute,  and  the 
proceeds  of  such  a  suit  would  be  distributed  by  the  courts  of  Illinois  and 
this  court  according  to  the  Pennsylvania  statute,  and  the  remedy  must 
be  under  the  Pennsylvania  statute.  Same  cases.  The  Illinois  statute 
applies  only  as  showing  that  a  foreign  statute  is  not  against  the  policy 
of  our  law.     Same  cases. 

The  contention  of  defendant  that  changing  the  party  plaintiff  from 
the  administrator  of  the  decedent  to  his  widow,  in  order  to  conform  to 
the  Pennsylvania  statute,  works  a  discontinuance  of  the  suit,  is  not  sus- 
tained by  the  authorities.  The  suit  of  the  administrator  was  for  the 
benefit  of  the  widow  and  children  of  decedent.  It  cannot  be  said  that 
the  change  set  up  a  new  cause  of  action.  She  was  a  real  party  in  in- 
terest, and  federal  courts  look  rather  to  real  than  to  nominal  parties. 
Stewart  v.  B.  &  O.,  168  U.  S.  445,  x8  Sup.  Ct.  105,  42  L.  Ed.  537,  and 
cases  cited.  The  Supreme  Court  of  Illinois  has  held  the  contrary  to 
defendant's  contention  in  Teutonia  Life  Ins.  Co.  v.  Mueller,  yj  111.  22, 
and  Litchfield  Coal  Co.  v.  Taylor,  81  111.  590.  In  the  former  case  the 
court  permitted  the  heirs  to  be  substituted  for  an  administrator  in  a 
suit  upon  an  insurance  policy ;  and  in  the  latter,  a  widow,  who  had  sued, 
in  the  capacity  of  administratrix,  for  the  death  of  her  husband,  under 
the  statute  entitled  "Miners,"  was  permitted  to  amend  by  substituting 
herself  as  widow  in  place  of  administratrix.  In  the  case  of  Zukowski 
v.  Armour,  supra,  the  amendment  created  a  new  cause  of  action.    It 
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became  a  case  against  new  defendants ;  otherwise  it  would  be  in  conflict 
with  the  above-quoted  decisions  of  the  Illinois  Supreme  Court.  Here 
there  was  no  new  cause  of  action,  and  the  reasoning  cannot  apply. 

The  claim  that  it  is  the  administrator  who  is  attempting  to  substitute, 
and  not  the  party  to  be  substituted,  might,  perhaps,  be  raised  on  de- 
murrer, but  would  not  furnish  a  basis  for  the  motion  now  made. 

The  motion  to  declare  the  cause  discontinued  as  of  the  date  of  the 
amendment  is  denied. 


OROSBT  V.  LEHIGH  VALLEY  B.  CO. 

(Circuit  Court,  W.  D.  New  York.    December  80,  1908.) 

No.  64. 

L  MaSTKR   and    SeBVANT— ElCPLOTEBS'    LlABELTTT   LAW— StATK    COXJBTS— COH- 

8TBUCTI0N— Federal  Coxtbts — CowcLtrsivsNESs. 

New  York  Employers'  Liability  Law  (Laws  1902,  p.  174S,  c.  600),  ex- 
tending and  regulating  tbe  liability  of  employers  to  make  compensation 
for  personal  InjurieB  suffered  by  employes,  having  been  construed  by  the 
(State  courts  to  repeal  all  other  remedies  previously  ayaliable  for  inju- 
ries to  employes  within  the  state,  and  to  require  as  a  condition  precedent 
to  an  action  thereunder  that  notice  of  the  time,  place,  and  cause  of  injury 
shall  be  given  within  120  days,  such  construction  is  binding  on  the  federal 
courts  sitting  In  New  York  in  an  action  for  injuries  to  an  employd  occur- 
ring therein. 

2,  Same— Pleading— CoNSTBUCTion. 

New  York  Employers'  Liability  Act  (Laws  1902,  p.  1748,  c.  600)  author- 
ises the  maintenance  of  an  action  for  injuries  to  a  servant,  and  requires 
as  a  condition  precedent  thereto  that  a  notice  of  the  time,  place,  and 
cause  of  Injury  shall  be  served  within  120  days  after  it  occurred,  and 
Code  Civ.  Proc.  N.  Y,  §  1902,  authorizes  the  maintenance  of  an  action  to 
recover  for  death  caused  by  negligence.  Held,  that  where  a  complaint 
for  injuries  to  a  servant  resulting  In  his  death  alleged  two  causes  of 
action,  the  first  conforming  in  all  respects  to  the  employers'  liability  act, 
and  the  second,  which  attempted  to  plead  an  action  for  ordinary  negli- 
gence vesting  in  the  servant's  administrator,  alleged  that  plaintiff's  intes- 
tate was  in  the  employ  of  defendant  when  the  injuries  complained  of 
were  sustained  and  facts  bringing  the  cause  of  action  within  the  scoi)e 
of  the  employers'  liability  act,  but  failed  to  allege  the  service  of  the  no- 
tice, it  was  insufficient. 

8.  Same— Causes  of  Actio n-^oindeb—Demurbeb. 

Where  a  complaint,  attempting  to  set  up  two  causes  of  action,  was  de- 
murred to,  and  one  of  such  causes  of  action  was  sufficiently  alleged,  but 
the  other  was  insufficient  on  its  face,  the  demurrer  would  be  overruled, 
the  second  cause  of  action  stricken,  and  defendant  be  permitted  to  an- 
swer. 

Gibbons,  Pottle  &  Talbot  (Frank  Gibbons,  of  counsel),  for  plaintiff. 
Bissell,  Carey  &  Cooke  Qan\es  McC.  Mitchell,  of  counsel),  for  de- 
fendant. 

HAZEL,  District  Judge.  The  defendant  has  demurred  to  the  com- 
plaint upon  the  ground  that  a  cause  of  action  under  chapter  6oo,  p. 
1748,  Laws  1902,  entitled  **An  act  to  extend  and  regulate  the  liability 
of  employers  to  make  compensation  for  personal  injuries  suffered  bv 

T8.  See  Pleading,  vol.  39,  Cent  Dig.  {  48a 
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employes/'  has  been  improperly  united  with  a  cause  of  action  under 
the  provisions  of  another  statute,  to  wit,  section  1902  of  the  New 
York  Code  of  Civil  Procedure,  which  gives  a  right  of  recovery  for 
causing  death  by  negligence.  This  is  a  civil  action  at  law,  and  the 
remedy  is  founded  upon  the  statutes  of  the  state  of  New  York.  The 
action  was  brought  to  establish  a  statutory  right  to  recover  on  ac- 
count of  the  negligence  of  the  defendant,  as  a  result  of  which  plain- 
tiff's intestate,  while  in  defendant's  employ,  sustained  injuries  from 
which  he  died.  The  first  cause  of  action,  conforming  in  all  respects  to 
the  employers'  liability  act  (chapter  600,  p.  1748,  Laws.  1902),  sets 
forth  the  service  of  a  notice  upon  defendant  of  the  time  and  place 
of  the  injury  to  the  decedent,  as  required  by  section  2  of  the  act.  The 
second  cause  of  action,  as  alleged,  does  not  show  conformity  to  that 
requirement,  but  is  pleaded  as  an  ordinary  negligence  action,  vest- 
ing in  decedent's  administrator  under  section  1902  of  the  Code  of  Civil 
Procedure.  It  nevertheless  alleges  that  plaintiff's  intestate  was  in 
the  employ  of  the  defendant  when  the  injuries  complained  of  were 
sustained,  and  the  facts  bring  the  cause  of  action  within  the  purview 
of  the  statute  of  1902.  I  am  of  the  opinion  that  the  cause  of 
action  under  the  Code  of  Civil  Procedure,  in  view  of  the  later  statute, 
is  insufficient  in  law,  and  therefore  must  be  stricken  out  on  the 
ground  that  the  plaintiff  has  failed  to  allege  service  of  the  notice  re- 
quired by  the  statute  as  a  condition  precedent  to  the  enforcement  of 
the  remedy.  The  decisions  of  the  Appellate  Division,  First  Depart- 
ment, Supreme  Court  of  the  state  of  New  York,  in  the  following 
cases :  Gmaehle  v.  Rosenberg,  80  App.  Div.  541,  80  N.  Y.  Supp.  705, 
same  case  (reargument)  83  App.  Div.  339,  82  N.  Y.  Supp.  366 ;  John- 
son v.  Roach,  83  App.  Div.  351,  82  N.  Y.  Supp.  203 — construing  Laws 
1902,  c.  600,  p.  1748 — are  decisive,  and  must  be  followed  by  this 
court.  These  cases  hold  that  the  failure  to  give  the  statutory  notice, 
within  120  days,  of  the  time,  place,  and  cause  of  the  injury,  is  a  bar 
to  recovery.  It  is  further  held  that  the  provisions  of  the  employers' 
liability  law  are  general  and  exclusive  in  their  scope,  and  apply  to  all 
actions  where  the  complaint  is  based  upon  the  negligence  of  the 
employer,  as  a  result  of  which  injury  was  sustained  by  an  employe 
under  the  circumstances  set  forth  in  the  statute ;  that  no  remedy  re- 
mains except  that  provided  by  the  statute  itself.  This  enunciated  prin- 
ciple of  construction,  which  has  been  three  times  exhaustively  con- 
sidered by  the  same  tribunal,  has  not  been  qualified  or  disturbed, 
and  is  generally  sanctioned  and  acquiesced  in  by  the  courts  of  record 
of  this  state.  The  effect  of  these  decisions  is  that  the  plaintiff  would 
have  no  cause  of  action  upon  the  facts  stated  in  his  complaint  except 
that  provided  by  the  employers'  liability  act.  This  being  his  sole 
remedy,  the  complaint  must  allege  conformity  with  its  provisions  in 
order  to  state  a  cause  of  action.  The  courts  of  the  United  States 
within  this  state  are  governed  and  controlled  by  the  course  of  pro- 
cedure of  civil  causes  adopted  by  the  courts  of  the  state  unless  such 
procedure  is  in  conflict  with  the  statutes  of  the  United  States.  Sec- 
tion 912,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  683].  Furthermore,  it 
is  well-settled  law  that  the  construction  given  a  state  statute,  not  af- 
fected by  any  provision  of  the  Constitution  or  laws  of  the  United 
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States,  is  binding  upon  United  States  courts  which  may  be  called 
upon  to  interpret  it.  Ex  parte  Fisk,  113  U.  S.  719,  5  Sup.  Ct.  724,  28 
L.  Ed  1 1 17;  Kowalski  v.  Chicago  G.  W.  Ry.  Co.  (C.  C.)  84  Fed.  587. 
Upon  the  argument  it  was  contended  by  the  defendant  that,  if  the  com- 
plaint states  facts  sufficient  to  constitute  both  causes  of  action,  such 
causes  of  action  arc  improperly  united,  and  accordingly  the  demur- 
rer should  be  sustained;  or,  in  the  alternative,  if  the  second  cause 
of  action  is  insufficient  upon  its  face,  it  should  be  stricken  out,  with 
leave  to  the  defendant  to  answer  to  the  first  cause  of  action.  As  the 
first  cause  of  action  is  well  pleaded,  the  suggested  method  of  pro- 
cedure is  sanctioned  by  authority.  Sullivan  v.  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.  (C,  C.)  II  Feci.  848.  Following  the  procedure  of  that  case, 
the  demurrer  is  overruled.  The  second  cause  of  action  being  deemed 
insufficient  for  the  reasons  stated,  it  may  be  stricken  from  the  com- 
plaint, with  leave  to  the  defendant  to  answer  the  first  within  20  days, 
without  costs  to  either  party. 


ABKWRIOHT  BHLLS  v.  AULTllAN  ft  TAYLOR  MACHINERY  Oa 

(Circuit  Court*  D.  MassachnsettB.    January  25,  1901) 

No.  l,4ia 

1.  NoNBxsiDBNCK— Agtion—Pbogebs  Sebvicb--State  STATUTsa— Validitt. 

Rev.  Laws  Mass.  a  170,  SS  2,  3,  providing  that,  if  an  action  is  brought' 
by  a  nonresident,  or  one  who  cannot  be  found  or  served  in  the  state,  he 
shall  be  held  to  answer  in  any  action  brought  against  him  therein  by  the 
defendant  in  the  former  action  if  the  demands  are  such  that  the  judgments 
may  be  set  off,  and  authorizing  service  of  the  writ  in  the  cross-action  on 
the  attorney  who  appeared  for  the  plaintiff  in  the  original  action,  does 
not  contravene  the  rule  that  no  one  shall  be  condemned  unheard,  or  com- 
pelled to  answer  a  complaint  in  a  foreign  jurisdiction  except  on  fair  and 
reasonable  notice. 

S.  BAia-8n-0vF— Fedkbal  Coubts— Afpijoatioii  of  Statk  Lawb. 

Such  act,  being  treated  as  an  enlargement  of  the  right  to  set  off,  was 
applicable  to  a  suit  in  the  federal  courts  sitting  in  Massachusetts  against 
a  foreign  corporation  which  had  previouBly  brought  suit  in  such  court 
against  the  plaintiff  in  the  second  action. 

gmes  M.  Morton,  for  plaintiff. 
ddnson,  Farr  &  Dickinson,  for  defendant. 

LOWELL,  District  Judge.  The  Aultman  Company,  a  corporation 
of  Ohio,  brought  in  this  court  an  action  of  contract  against  tlie  Ark- 
wright  Mills,  a  corporation  of  Massachusetts,  for  the  price  of  certain 
boilers.  Thereupon  the  Arkwright  Mills  brought  this  suit  against  the 
Aultman  Company  for  breach  of  a  contract  to  furnish  certain'  other 
boilers.  Service  in  the  case  at  bar  was  made  upon  the  attorney  for  the 
Aultman  Company  appearing  in  the  first-mentioned  suit    The  Ault- 

T2.  State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Griffin  v. 
Oyerman  Wheel  Co.,  9  a  a  A.  648;  Wilson  t.  Perrin.  11  a  C.  A.  71:  Hill  ?• 
Hite^  29  a  a  A.  603. 
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man  Company  has  moved  to  dismiss  the  action  for  want  of  suflScient 
service. 

That  the  court  would  have  jurisdiction,  and  that  the  service  would  be 
sufficient,  provided  this  action  had  been  brought  in  a  court  of  tlie  state, 
is  admitted.'   Rev.  Laws  Mass.  c.  170,  §§  2,  3 : 

"Sec.  2.  If  an  action  Is  brought  by  a  person  who  Is  not  an  Inhabitant  of  this 
commonwealth  or  who  cannot  be  found  herein  to  be  served  with  process,  he 
shall  be  held  to  answer  to  any  action  brought  against  him  here  by  the  defend- 
ant, in  the  former  action,  if  the  demands  are  of  such  a  nature  that  the  judg- 
ment or  execution  In  the  one  case  may  be  set  off  against  the  judgment  or  execu- 
tion in  the  other.  If  there  are  several  defendants  in  the  original  action,  each 
of  them  may  bring  such  cross  action  against  the  original  plaintiff  and  may  be 
allowed  to  set  off  his  judgment  against  that  which  may  be  recovered  against 
himself  and  his  co-defendants  In  like  manner  as  ^f  the  latter  judgment  tiad 
been  against  himself  alone. 

"Sec.  3.  The  writ  in  such  cross  action  may  be  served  on  the  person  who  ap- 
pears as  the  attorney  of  the  plaintiff  in  the  original  action,  and  such  service 
shall  be  held  valid  and  effectual  as  if  made  on  the  party  himself  to  this  com- 
monwealth." 

It  remains  to  determine  the  applicability  of  the  statute  just  quoted 
to  an  action  brought  in  a  federal  court  Of  this  suit,  as  a  controversy 
between  the  parties,  this  court  has  jurisdiction.  It  is  brought  by  a  cor- 
poration of  one  state  against  a  corporation  of  another  in  the  district  of 
the  plaintiff's  incorporation.  The  statute  does  not  contravene  "the 
fundamental  principle  that  no  one  shall  be  condemned  unheard,  or 
compelled  to  answer  a  complaint  in  a  foreign  jurisdiction,  except  upon 
such  notice  of  the  proceeding  as  is  fair  and  reasonable."  McCord 
Lumber  Co.  v.  Doyle,  97  Fed.  22,  23,  38  C.  C.  A.  34.  The  intent  of 
the  statute  was  discussed  in  Aldrich  v.  Blatchford,  175  Mass.  369,  56 
N.  E.  700,  in  which  case  the  Supreme  Court  of  Massachusetts  held  it 
constitutional.  The  decision  was  rested  upon  two  grounds :  First. 
That  the  statute  is  a  restriction  upon  foreign  corporations  doing  busi- 
ness in  the  state,  and  is  therefore  valid  under  Hooper  v.  California,  155 
U.  S.  1548,  652,  15  Sup.  Ct.  207,  39  L.  Ed.  297;  Lafayette  Insurance 
Co.  V.  French,  18  How.  404,  15  L.  Ed.  451.  But  the  statute  makes 
no  mention  of  foreign  corporations,  and  it  can  hardly  be  held  valid  as 
to  them,  by  reason  of  their  peculiar  status,  while  its  term.s  apply  without 
distinction  to  all  persons,  natural  and  artificial.  Second.  The  statute 
is  an  extension  of  the  right  of  set-off.  This  appears  plainly  both 
from  the  language  and  the  history  of  the  law.  See  St.  Mass.  1823,  c. 
118;  Report  of  the  Commissioners  on  the  General  Statutes  of  the  Com- 
monwealth (1832),  part  3,  p.  82.  In  matters  of  set-off  the  federal  courts 
follow  the  laws  of  the  state,  provided  the  distinction  between  law  and 
equity  is  not  lost  sight  of.  Partridge  v.  Insurance  Co.,  15  Wall.  573, 
21  L.  Ed.  229;  Dushane  v.  Benedict,  120  U.  S.  630,  7  Sup.  Ct.  696, 
30  L.  Ed.  810;  Charnley  v.  Sibley,  73  Fed.  980,  20  C.  C.  A.  157;  Scott 
v.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059.  If  the 
statute  be  treated  as  an  enlargement  of  the  right  of  set-off,  tiie  method 
of  service  provided  is  unobjectionable.  The  dictum  in  Dewey  v.  Des 
Moines,  173  U.  S.  193,  202,  203,  19  Sup.  Ct.  379,  43  L.  Ed.  665  (Isee, 
also,  Bristol  v.  Washington  County,  177  U.  S.  133,  146,  20  Sup.  Ct.  585, 
44  L.  Ed.  701),  is  explained  in  Aldrich  v.  Blatchford,  175  Mass.  369, 
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370,  56  N.  E.  7cx>.    Th^  decision  in  the  first-mentioned  case  could  not 
have  been  different  had  Dewey  been  served  with  process  while  passing 
through  Iowa. 
Motion  to  dismiss  denied. 


MONTGOMBKT  WATER  POWER  CO.  ▼.  CHAPMAN  et  aL 

(Circuit  Court,  D.  Rliode  Island.    February  9,  1904.) 

No.  2,650. 

1«  iNjimonoN— Against  Enforcement  of  Judgment. 

Enforcement  of  defendants'  Judgment  against  complainant  will  not  be 
enjoined  on  the  ground  that  complainant  has  begun  an  action  against 
defendants  for  damages  for  breach  of  contract,  and  that  they  are  insol- 
vent, and  have  not  sufficient  property  to  satisfy  such  judgment  as  com- 
plainant expects  to  recover;  it  appearing  that  complainant  has  a  valid 
lien  by  attachment  on  land  of  defendants,  and  has  a  bond  with  good 
surety  for  defendants'  performance  of  the  contract,  and  that  the  amount 
of  the  bond  and  the  value  of  the  land  exceed  the  damages  claimed  in  the 
action. 

2.  Same— AFFiDAvm. 

It  is  not  a  sufficient  Justification  for  an  injunction  asked  against  en- 
forcement of  a  Judgment,  on  the  ground  that  complainant  has  begun  an 
action  for  damages  against  defendants,  and  that  he  has  not  sufficient 
security  for  the  Judgment  he  expects  to  recover,  that  it  is  alleged  in  an 
affidavit  that  it  is  proposed  to  apply  for  a  certain  increase  of  the  ad 
damnum  in  the  action  at  law ;  the  office  of  an  affidavit  being  to  support 
the  allegations  of  the  bill  and  petition,  and  not  to  amend  them,  or  to  In- 
troduce new  grounds  of  relief. 

In  Equity.     Petition  for  a  preliminary  injunction. 

Edwards  &  Angell,  for  complainant. 
Van  Slyck  &  Munford,  for  defendants. 

BROWN,  District  Judge.  The  complainant  seeks  a  preliminary  in- 
junction to  restrain  the  defendants  from  enforcing  their  judgment  of 
$S3>ooo  and  interest  against  the  complainant.  The  validity  of  this 
judgment  is  not  disputed ;  but  the  complainant  in  its  bill  alleges  that  it 
has  begun  ati  action  at  law  against  the  defendants  for  breach  Of  con- 
tract, upon  which  it  expects  to  recover  upwards  of  $117,000  damages 
tor  breach  of  contract,  with  interest  The  ad  damnum  in  the  action  at 
law  is  $150,000.  The  bill  in  equity  alleges  insolvency  of  the  defend- 
ants, and  that  the  amount  of  their  property  is  insufficient  to  satisfy 
such  judgment  as  the  complainant  expects  to  recover  against  them. 

It  appears,  however,  that  the  complainant  has  a  valid  lien  by  attach- 
ment of  real  estate,  valued  by  the  assessors  of  taxes  at  $92,250,  unin- 
cumbered except  by  a  mortgage  of  $1,500.  This  real  estate  is  valued 
by  an  expert  at  $151,291.  The  complainant  has  also  the  defendants* 
bond  for  $50,000,  with  the  Fidelity  &  Deposit  Company  of  Maryland 
as  surety,  as  security  for  the  performance  of  their  contract  with  the 
complainant.    Upon  a  conservative  view  of  the  value  of  the  real  es- 

fl.  Restraining  enforcement  of  judgment  pending  establishment  of  set-off 
or  counterclaim,  see  note  to  Fryne-Bruhn  CJo.  v.  Meyer,  58  C.  C.  A.  682. 
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tate  attached,  it  appears  that,  by  its  attachment  liens  together  with  the 
bond,  the  complainant  has  security  to  the  full  amount  of  the  ad  dam- 
num in  its  writ.  Therefore,  if  we  disregard  the  defendants'  affidavits 
as  to  the  complainant's  exaggeration  of  its  claims  for  damages,  and  as- 
sume that  the  damages  are  as  set  forth  in  the  bill,  there  is  still  no 
ground  for  equitable  interference. 

It  remains  to  consider  what  effect  should  be  given  to  the  affidavit 
of  complainant's  counsel  that  it  is  proposed  to  apply  for  an  increase 
of  the  ad  damnum  in  its  action  at  law,  and  to  claim  the  amount  of  the 
defendants'  judgment  as  additional  damages  for  breach  of  contract. 
It  is  contended  that,  in  such  event,  the  complainant  would  expect  to 
recover  upwards  of  $170,000,  and  that  the  defendants'  property  would 
be  insufficient  to  satisfy  an  execution  for  this  amount.  But  this 
ground,  informally  presented  in  an  affidavit,  cannot  be  regarded  as  a 
sufficient  justification  for  an  injunction.  The  statement  of  the  point 
raises  grave  doubts  of  its  merit  in  fact  and  in  law,  and  these  doubts 
are  increased  by  the  facts  set  forth  in  the  defendants'  affidavits.  The 
petition  for  a  preliminary  injimction  must,  however,  be  regarded  as 
pursuant  to  and  in  aid  of  the  case  made  by  the  bill ;  and  the  office  of 
an  affidavit  is  to  support  the  allegations  of  the  bill  and  petition,  and  not 
to  amend  the  bill,  or  to  introduce  new  grounds  of  relief. 

Petition  denied. 


WINES  v.  COBB  REAL  ESTATE  CO. 

(Circuit  Court,  D.  Oregon.    February  9,  1004.^ 

No.  2,781 

1.  JUBISDICTION  OF  FEDERAL  COUBTS— AMOUNT  IN  DISPUTE— ACTION  POB  DAM- 
AGES. 

A  complaint  alleging  tliat  plaintiff  employed  defendant  to  locate  bim  on 
a  half  section  of  government  land,  which  he  entered  under  the  homestead 
and  timber  acts,  for  which  service  he  paid  defendant  $200,  and  seeking 
to  recover  damages  for  false  and  fraudulent  representations  as  to  the 
quantity  and  quality  of  timber  on  such  land,  does  not  state  a  cause  of 
action  for  the  recovery  of  damages  beyond  the  amount  paid  defendant,  If 
there  can  be  any  recovery,  and  the  action  is  not  within  the  jurisdiction  of 
a  federal  court,  although  the  damages  are  laid  in  a  sum  exceeding  the 
jurisdictional  amount. 

Action  at  Law  for  Damages.     On  demurrer  to  complaint 

Albert  Abraham,  for  plaintiff. 
Dexter  Rice,  for  defendant. 

BELLINGER,  District  Judge.  The  defendant  is  a  corporation  en- 
gaged in  the  business  of  locating  applicants  for  timber  and  homestead 
claims  upon  the  public  lands  of  the  United  States.  It  is  alleged  that 
in  1903  the  defendant  agreed  to  locate  plaintiff  upon  a  half  section  of 
public  land,  160  acres  of  which  was  to  be  entered  as  a  timber  claim, 
and  the  residue  as  a  homestead.     The  consideration  of  the  defendant's 

f  1.  Jurisdiction  of  Circuit  CJourts  as  determined  by  the  amoant  In  contro- 
versy, see  notes  to  Auer  v.  Lombard,  9  C.  a  A.  76;  Tennent-Strlbling  Shoe  Co. 
V.  Roper,  36  O.  C.  A.  459. 
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services  was  to  be  $200,  which  sum  was  paid  by  plaintiff.  The  action 
is  to  recover  damages  in  the  sum  of  $3,000,  because  of  the  alleged  false 
and  fraudulent  representation  of  the  defendant  that  the  south  half  of 
the  section  so  to  be  located  as  aforesaid  would  cruise  7,500,000  feet  of 
good  first-class,  merchantable  timber.  It  is  alleged  that  by  reason  of 
such  representations  the  plaintiff  was  induced  to  enter  the  said  land, 
160  acres  as  a  homestead  and  the  remainder  as  a  timber  claim.  It  is 
alleged  that  the  representations  made  by  the  defendant  were  false  and 
fraudulently  made ;  that  said  land  will  not  cruise  more  than  2,000,000 
feet,  but  a  small  percentage  of  which  is  merchantable — all  of  which 
facts  the  defendant  at  the  time  well  knew.  It  is  alleged  that  by  the 
location  made  by  plaintiff  he  has  exhausted  his  homestead  and  timber 
rights;  the  presumption  being,  from  the  allegation,  that  the  damages 
claimed  are  because  of  the  loss  of  these  rights. 

The  defendant  demurs  to  the  complaint  upon  the  ground  that  the 
amount  in  controversy  is  not  sufficient  to  gpive  this  court  jurisdiction. 

It  does  not  appear  that  other  lands  of  better  quality  were  available  to 
the  plaintiff  for  location  as  homestead  and  timber  lands,  nor  is  there  any 
other  way  of  determining  the  value  of  the  homestead  and  timber  rights 
which  plaintiff  claims  have  been  sacrificed  by  the  alleged  false  and 
fraudulent  representations.  I  am  of  the  opinion  that  there  cannot  le- 
gally be  a  judgment  in  this  case  for  an  amount  necessary  to  the  juris- 
diction of  the  court,  notwithstanding  the  allegation  of  the  plaintiff  as 
to  the  amount  of  damages  sustained.  It  is  doubtful,  in  view  of  the 
fact  that  the  rules  of  the  land  department  require  a  personal  examina- 
tion of  the  land  taken  for  timber  or  agricultural  purposes  by  the  ap- 
plicant, whether  there  can  be  any  recovery  upon  the  ground  of  misrep- 
resentation by  an  agent  as  to  the  character  of  the  land — whether  in 
such  a  case  a  party  can  be  allowed  to  say  that  he  relied  upon  the  rep- 
resentations of  another  as  to  the  character  of  the  land  located.  No 
opinion,  however,  is  expressed  upon  this  point.  The  amount  for  which 
recovery  can  be  had,  if  there  can  be  recovery  at  all,  is  the  amount  paid 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  securing  the  loca- 
tions in  question. 

The  demurrer  to  the  complaint  is  sustained. 


UNITED  STATBS  ▼.  COB. 

(At  Chambers,  N.  D.  Ohio,  E.  D.) 

1.  Chinese  Exclusion  Act— OoNSTrrtrrioNALiTY. 

Chinese  Exclusion  Act  (Act  Ck>ng.  Sept  13,  1888,  S  13,  c.  1015,  25  Stat 
'  479  [U.  S.  Comp.  St  1901,  p.  1317]),  providing  that  on  the  filing  of  an  affi- 
davit which  charges  that  a  person  is  a  Chinese  person,  or  a  person  of 
Chinese  descent,  and  that  he  is  unlawfully  in  ,the  country,  a  warrant  may 
issue  for  his  arrest,  and  after  hearing  before  a  United  States  commis- 
sioner, and  on  appeal  to  a  United  States  District  Judge,  he  may  be  de- 
ported, is  unconstitutional,  in  that  it  authorizes  the  arrest  and  trial  of 
persons  who  may  not  be  Chinese  persons,  within  the  United  States,  with- 
out compliance  with  the  protections  guarantied  by  the  federal  Constitu- 
tion. 

f  1.  Citizenship  of  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  states,  1 
C.  C.  A.  212 ;  Lee  Sing  Far  v.  United  States,  35  C.  C.  A.  332. 
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On  Motion  for  Discharge. 

The  defendant  was  arrested  on  the  3d  day  of  OctobCT,  1908,  npon  a  warrant 
issued  by  John  H.  Simpson,  United  States  commissioner  for  this  district,  snch 
warrant  being  based  npon  a  complaint  duly  sworn  to  and  verified  by  one 
Thomas  P.  H.  O'Neill,  Chinese  inspector,  alleging  that  said  defendant  was  a 
Chinese  person,  and  did  on  said  3d  day  of  October,  1903,  come  into  the  United 
States  from  a  foreign  place,  and  was  unlawfully  within  the  United  States, 
contrary  to  the  form  of  the  statute  of  the  United  States  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United  States.  On  the 
26th  day  of  October,  1903,  a  hearing  was  had  upon  said  complaint  before  said 
commissioner,  at  which  hearing  witnesses  were  sworn  and  testified  on  behalf 
of  the  United  States;  and  at  the  conclusion  of  said  hearing^  the  said  com- 
missioner gave,  made,  and  filed,  in  writing,  his  findings,  order«  and  judgment 
in  said  proceeding,  wherein  and  whereby  said  commissioner  did  expressly  find 
that  at  the  time  of  the  filing  of  said  complaint  and  of  the  rendition  of  said 
Judgment  the  said  defendant  was,  by  race,  language,  color,  and  dress,  a 
Chinese  person,  and  that  said  defendant  had  failed  to  establish,  by  affirmative 
proof,  his  lawful  right  to  remain  in  the  United  States ;  and  said  commissioner 
did  find  and  adjudge  said  defendant  to  be  unlawfully  within  the  United 
States,  and  did  order  that  he  be  removed  from  the  United  States  to  China, 
it  not  appearing  that  he  was  a  subject  or  a  citizen  of  any  other  country  than 
China ;  and  said  defendant  was  committed  to  the  custody  of  the  United  States 
marshal  for  said  district  On  the  31st  day  of  October,  1903,  the  defendant 
duly  appealed  from  said  findings,  order,  and  judgment  of  said  commissioner 
to  the  judge  of  the  District  Court  for  said  district  On  the  27th  day  of  No- 
vember, 1903,  the  said  appeal  came  on  regularly  for  hearing  before  Francis 
J.  Wing,  sitting  as  said  judge ;  whereupon  the  defendant,  by  his  counsel,  ob- 
jected and  demurred  to  the  introduction  of  any  testimony  under  the  charge, 
on  the  ground  that  the  act  on  which  the  prosecution  was  based  is  unconsti- 
tutional and  void,  being  in  contravention  of  article  3,  §  2,  of  the  Constitution  , 
of  .the  United  States,  and  of  section  7  of  the  amendments  to  the  same ;  and 
moved  that,  on  the  ground  of  such  unconstitutionality,  he  be  discharged. 

John  J.  Sullivan,  U.  S.  Atty. 

Vessey,  Davis  &  Manak,  for  detendant, 

WING,  District  Judge  (after  stating  the  facts  as  above).  Section  13 
of  the  act  of  September  13,  1888,  c.  1015,  25  Stat  479  [U.  S.  Comp. 
St.  1901,  p.  13 17],  upon  which  this  prosecution  is  based,  provides 
that,  upon  the  filing  of  an  affidavit  which  charges  that  a  person  is  a 
Chinese  person,  or  person  of  Chinese  descent,  and  that  he  is  unlaw- 
fully in  the  country,  a  warrant  may  issue  for  the  arrest  of  such  person. 
Such  process  is  operative  not  alone  against  Chinese  persons,  but 
against  any  person  in  the  community,  within  the  meaning  of  that  word 
as  used  in  the  Constitution.  Such  person,  under  the  provisions  of 
the  act,  is  then  brought  before  a  commissioner,  and  tried  upon  the  is- 
sues raised  by  the  allegations  of  the  affidavit.  If  found  guilty,  the 
commissioner  is  empowered  to  make  an  order  of  deportation,  the  ef- 
fect of  which  will  be  to  remove  such  person  to  China. 

In  each  of  the  causes  which  have  been  decided  by  the  Supreme 
Court  of  the  United  States  under  this  act  the  record  has  shown  that 
the  person  objecting  to  the  constitutionality  of  the  act  was  admittedly 
a  person  of  Chinese  descent.  The  consideration  which  I  have  given 
to  the  act  is  from  the  standpoint  of  those  other  than  Chinese  persons 
who  are  entitled  to  the  protections  guarantied  by  the  Constitution,  and 
who  are  the  real  objects  of  the  inherent  menace  of  prosecutions  of 
this  character. 
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While  it  may  be  readily  understood  that  it  rests  within  the  sovereign 
power  of  the  government  to  exclude  aliens,  and  prevent  their  entry 
into  the  country,  and  that  such  exclusion  of  an  ascertained  or  ad- 
mitted alien  in  no  way  violates  any  of  the  provisions  of  the  Constitu- 
tion, it  is  also  easy  to  be  recognized  that  to  arrest  and  put  upon  trial 
any  person  within  the  body  of  the  country,  by  the  process  of  affidavit 
and  warrant,  in  the  manner  provided  by  the  statute,  upon  the  charge 
that  such  person  is  a  prohibited  alien,  and  therefore  subject  to  the  pen- 
alty of  deportation — ^which  would  be  banishment  if  the  person  is  a 
citizen — ^is  an  encroachment  upon  such  person's  constitutional  rights, 
unless  it  be  assumed  that  the  mere  fact  of  arrest  is  conclusive  proof 
that  the  person  arrested  is  such  prohibited  alien. 

I  therefore  hold  that  so  much  of  the  act  of  September  13,  1888,  as 
provides  for  arrest  and  trial  before  a  commissioner,  or  (Mi  appeal  to  a 
federal  judge,  upon  the  filing  of  an  affidavit,  is  unconstitutional,  be- 
cause the  act  in  no  wise  provides  for  those  protections  guarantied  by 
the  Constitution  to  persons  within  the  United  States, 

The  defendant  is  discharged. 


THE  WATSON. 

(District  Couct.  D.  D.  Pennsylvania,    Tebmary  10,  1904.) 

Na  4& 

1.  Bhippingh-Injttbt  ov  Seamen— Contbibutobt  Neoligencb. 

Libelant,  employed  as  fireman  on  a  steamship,  on  the  second  day  out 
had  his  linger  crashed  by  a  furnace  door,  which  swimg  shnt  while  he  was 
attending  to  the  furnace  in  the  line  of  his  duty.  The  weight  of  evidence 
was  to  the  effect  that  the  catch  which  should. have  held  the  door  secure 
when  open  was  defective,  and  that  the  officers  of  the  ship  had  been  noti- 
fied of  the  fact  some  time  before.  It  further  appeared  that  libelant  had 
worked  at  the  furnace  for  two  days,  and  must  have  known  the  condition 
of  the  catch.  Held,  that  both  were  negligent,  and  libelant  was  entitled 
to  recover  half  his  damages. 

In  Admiralty.    Action  for  personal  injury, 

Joseph  Hill  Brinton,  for  Ubelant 
Henry  R.  Edmunds,  for  respondent. 

J.  B.  McPHERSON,  District  Judge.  The  libelant  was  hired  to 
serve  as  a  fireman  upon  the  steamship  Watson  during  a  voyage  from 
Philadelphia  to  the  Island  of  Jamaica  and  return,  and  began  the 
voyage  on  the  13th  day  of  May,  1903.  Two  days  afterwards,  while 
the  vessel  was  at  sea,  the  libelant  was  performing  his  duty  in  the 
watch  beginning  at  12  o'clock  noon  and  ending  four  hours  thereafter. 
Shortly  ^fore  the  end  of  the  watch  he  was  breaking  up  the  fire  un- 
der one  of  the  boilers  in  his  charge  with  an  iron  rod  called  a  "slicing 
bar,"  when  the  heavy  iron  door  of  the  furnace  swung  to  and  struck 

tl.  Negligence  of  both  master  and  servant,  division  of  damages  in  ad- 
miralty, see  note  to  Wm.  Johnson  &  Co.  v.  Johansen,  30  0.  CX  A.  678. 
See  Seamen,  vol.  43,  Cent  Dig.  SS  189,  19a 
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the  right  hand  that  was  upon  the  slicing  bar,  injuring  the  little  finger 
so  badly  that  about  half  of  it  had  to  be  cut  off  when  the  ship  arrived 
at  Port  Antonio.  The  libelant  avers  that  the  catch  which  is  intended 
to  hold  the  door  open  was  defective,  and  that  this  defect  was  known 
to  the  proper  officers  of  the  ship.  Evidence  was  offered  to  show  that 
this  catch  had  been  out  of  order  for  three  trips,  and  was  known  to  be 
defective,  one  of  the  witnesses  testifying  that  he  had  reported  the 
matter  to  the  third  assistant  engineer  two  or  three  times.  It  was 
also  testified  that  during  the  voyage  immediately  following  one  of 
the  furnace  doors  was  found  to  have  a  defective  catch,  although  this 
particular  door  was  not  specified  by  the  witness.  It  is  not  only  cus- 
tomary, but  is  necessary,  that  these  furnace  doors  shall  be  kept  open 
by  reliable  catches ;  otherwise  they  swing  with  the  motion  of  the  ves- 
sel, and  the  firemen  cannot  work  with  either  convenience  or  safety. 
It  was  therefore  the  duty  of  the  ship  to  see  that  these  appliances  were 
properly  attached,  and  were  maintained  in  good  order.  The  testi- 
mony concerning  the  notice  to  the  ship,  and  also  concerning  the  ex- 
istence of  a  defective  catch  at  the  time  the  injury  occurred,  is  con- 
flicting. The  chief  engineer  and  the  third  assistant  contradicted  the 
libelant  and  his  witnesses  upon  both  points,  and  in  this  condition  of 
the  proof  I  have  had  some  difficulty  in  coming  to  a  conclusion.  Upon 
the  one  hand  it  is  clear  that  the  libelant  did  suffer  the  injury  com- 
plained of,  and  I  think  it  is  also  clear  that  the  injury  was  inflicted  by 
the  furnace  door  swinging  to  with  violence  and  striking  him  upon  the 
hand.  But  I  think  it  can  hardly  be  questioned  that  the  libelant  him- 
self knew  that  the  catch  was  defective.  He  had  been  working  for 
two  days  close  to  this  door,  and  during  most  of  that  time  the  vessel, 
was  at  sea,  and  was  subjected  to  the  ordinary  and  inevitable  motion 
of  a  ship  upon  the  waters  of  the  North  Atlantic  Ocean.  If  the  catch 
was  defective,  I  can  entertain  no  doubt  that  the  libelant  must  have 
been  aware  of  it ;  and  when  he  said  that  he  did  not  know  it  was  out 
of  order  until  he  was  injured  I  cannot  accept  that  statement  as  true. 
There  is  no  evidence  to  indicate  how  the  injury  could  have  happened 
if  the  catch  had  been  in  order,  and  I  have  therefore  come  to  the  con- 
clusion that  the  testimony  of  the  libelant  and  his  witnesses  upon  this 
point  is  to  be  accepted.  There  is  perhaps  some  significance,  also, 
in  the  fact  that  the  steamship  did  not  call  other  witnesses  who  pre- 
sumably would  have  had  some  knowledge  of  the  condition  of  the 
catch  at  the  time  of  the  injury.  I  think,  therefore,  that  the  steamship 
was  negligent  in  failing  to  keep  this  catch  in  order  after  having  been 
notified  of  its  unsafe  condition,  and  I  am  also  forced  to  the  conclu- 
sion that  the  libelant  knew  of  its  unsafe  condition,  and  yet  continued 
to  work  exposed  to  this  obvious  danger.  Both  parties  being  negli- 
gent, therefore,  the  damages  must  be  divided. 

If  the  parties  desire  a  reference  to  a  commissioner  in  order  that 
other  testimony  may  be  taken  concerning  the  amount  to  be  recov- 
ered, an  appointment  will  be  made ;  otherwise  I  will  fix  the  amount 
of  the  damages  upon  being  notified  that  a  commissioner  is  not  de- 
sired. 
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GUINAN  V.  WEAVER  COAL  &  COKE  CO. 
(DlBtrlct  Court,  S.  D.  New  Tork.    Febniarv  25,  1901\ 

^  Shipping— Oemubbage-^jltelat  iv  Abbival  of  uabgo. 

Where  respondent,  the  owner  of  a  cargo  of  coal  to  arrive,  contracted 
with  libelant  to  receive  the  same  alongside  and  transport  it  to  another 
port,  and  also  notified  libelant  to  have  his  barges  ready  on  a  certain  date 
when  the  cargo  was  expected,  libelant  was  entitled  to  compute  lay  days 
from  that  date,  and  to  demurrage  for  the  excess  after  the  lay  days  ex- 
pired before  the  cargo  arrived  and  his  barges  were  loaded. 

2.  Same— Wbongful  Refusal  to  Load  Tendebed  Babges. 

Evidence  field  to  show  that  barges  tendered  under  a  contract  to  receive 
a  cargo  of  coal  were  suitable  for  the  purpose,  and  that  the  refusal  to  load 
them  entitled  the  contractor  to, damages. 

In  Admiralty.  Suit  for  demurrage  and  damages  for  breach  of  con- 
tract. 

James  J.  Macklin,  for  libellant. 
Joseph  A.  Arnold,  for  respondent. 

ADAMS,  District  Judge.  This  action  was  brought  by  Daniel  J. 
Guinan  against  the  Weaver  Coal  &  Cdce  Company,  to  recover  dam- 
ages for  breach  of  a  written  agreement,  entered  into  between  the  par- 
ties on  the  2nd  day  of  February,  1903,  as  follows : 

•The  Weaver  CJoal  &  Coke  CJo.  agrees  to  pay  |1.  per  ton  alongside  on  3,400 
tons  of  coal  from  ship  St  Irene  at  Erie  Basin  or  thereabouts  to  New  London 
Conn.  4  days  to  load  and  4  days  to  discharge  on  each  end  $12.00  per  day  there- 
after also  1,000  tons  for  harbor  Freights  30c.  per  ton  alongside  demurrage  $10 
per  day  after  4  days  loading  and  4  days  discharging." 

The  libellant,  having  provided  some  barges  the  4th  of  February, 
claims  with  respect  to  the  New  London  coal :  (i)  $300  for  demurrage 
on  two  barges  which  were  held  to  the  12th  awaiting  the  St.  Irene's 
arrival;  (2)  $225.24  for  an  alleged  excess  of  coal  carried  above  the 
quantities  specified  in  the  bills  of  lading;  (3)  $36  for  three  days'  de- 
murrage on  the  barge  Robert  McCracken,  i.  e.,  from  February  14th 
to  2 1st,  7  days,  less  4  days  to  which  the  respondent  was  entitled;  (4) 
$490.37  for  wrongful  refusal  of  the  respondent  to  use  the  barges 
Therese  and  Experiment,  tendered  by  the  libellant  under  the  contract ; 
(5)  $37,  which  is  claimed  with  respect  to  the  harbor  freights,  it  being 
alleged  that  in  consequence  of  the  respondent  having  failed  to  furnish 
more  than  630  tons,  when  1,000  tons  were  called  for  by  the  contract, 
the  libellant  suffered  the  loss  of  his  profit  in  transporting  370  tons. 

The  respondent  denies :  (i)  any  liability  for  demurrage,  alleging  that 
there  was  no  detention  of  the  barges  before  loading,  as  they  were  not 
required  before  the  actual  arrival  of  the  steamship  and  that  there  was 
no  agreement  to  employ  them  before  that  time ;  (2)  any  excess  of  coal 
over  the  quantities  specified  in  the  bills  of  lading ;  (3)  any  detention  of 
the  McCracken;  (4)  that  there  was  wrongful  refusal  to  load  the 
Therese  and  Experiment,  it  being  alleged  that  they  were  unsuitable 
for  the  business,  by  reason  of  their  height  and  length;   (5)  any  loss 

tl.  Demurrage,  see  notes  to  Harrison  y.  Smith,  14  C. -C.  A.  657;  BandaU 
V.  Sprague,  21  C.  a  A.  337 ;  Hagerman  v.  Norton,  46  a  C.  A.  4. 
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to  the  libellant  as  he  consented  to  the  substitution  of  an  equal  amount 
of  coal  for  New  London. 

1.  When  the  contract  was  made  the  St.  Irene  was  not  in  port,  but 
she  was  expected  to  arrive  on  the  4th  of  February,  and  I  find  that  the 
libellant  was  requested  to  have  his  discharging  barges  in  readiness  at 
that  time.  He  consequently  provided  the  barges  Peter  Stultz  and 
James  Anderson.  The  Stultz  was  subsequently  withdrawn  and  the 
William  Guinan  Howard  substituted  and  held  subject  to  the  respond- 
ent's use.  The  steamship,  however,  did  not  arrive  until  the  12th. 
In  the  meantime,  the  Robert  McCracken  was  substituted  for  the  How- 
ard. I  conclude  that  the  libellant  is  entitled  to  some  recovery  for  de- 
tention, after  allowing  for  the  lay  days  stipulated  for  in  receiving  and 
discharging,  but  the  extent  I  shall  leave  to  the  commissioner. 

2.  With  respect  to  the  excess  of  coal  over  the  quantities  mentioned 
in  the  bills  of  lading,  which  Avere  estimated,  the  evidence  is  not  suf- 
ficient to  enable  me  to  arrive  at  a  conclusion.  The  libellant,  in  this  re- 
spect, has  not  sustained  the  burden  of  proof,  and  the  claim  is  disal- 
lowed. 

3.  Whether  there  was  any  detention  of  this  boat  is  a  matter  of  com- 
putation, which  the  commissioner  can  determine. 

4.  The  testimony  satisfies  me  that  the  Therese  and  Experiment  were 
suitable  barges,  both  with  respect  to  height  and  length,  to  discharge 
the  steamship  in  and  that  they  should  have  been  used.  There  is, 
therefore,  a  liability  for  such  damages  in  this  respect,  as  the  libellant 
suffered  by  reason  of  respondent's  refusal  to  load  them.  The  amount 
is  a  question  for  the  commissioner. 

5.  I  have  been  referred  to  no  evidence  to  sustain  the  respondent's 
contention  in  this  respect  and  find  none.  The  libellant  is,  therefore, 
entitled  to  recover  his  damages,  the  amount  to  be  determined  by  the 
commissioner. 

Decree  for  the  libellant,  with  an  order  of  reference. 


SHERIDAN  V.  PENN  COLLIERIES  CO. 

(District  Court,  S.  D.  New  York.    February  19,  1904.) 

L  Shipping— Demubbage— Liability  of  Consioitob. 

Where  the  consignor  of  cargo  hires  the  vessel  for  Its  carriage,  he  Is 
liable  for  demurrage  on  account  of  delay  in  discharging  caused  by  the  re- 
fusal of  the  consignee  to  receive  the  cargo,  and  cannot  require  the  vessel 
owner,  without  his  consent,  to  look  to  a  new  consignee  for  any  part  of  It 

In  Admiralty.     Suit  for  demurrage. 

James  J.  Macklin,  for  libellant 
William  Greenough,  Jr.,  for  respondent 

ADAMS,  District  Judge.    This  action  was  brought  by  Robert  Sher- 
idan against  the  Penn  Collieries  Company  to  recover  for  detention  in 

Y 1.  Demurrage,  see  notes  to  Randall  v.  Sprague,  21  C  0.  A.  837 ;  Hagerman 
V.  Norton,  46  C.  C.  A.  4. 
See  Shipping,  vol.  44,  Cent  Dig.  SS  570,  57& 
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discharging  his  boat,  Thomas  Sheridan.  On  the  12th  of  December, 
1902,  the  libellant  received  on  board  of  the  Sheridan,  about  490  tons  of 
coal  for  account  of  the  respondent  and  was  directed  to  deliver  it  to 
Nelson  Brothers,  at  Gowanus  Canal,  Brooklyn.  The  boat  duly  re- 
ported on  the  15th  of  December,  but  Nelson  Brothers  refused  to  re- 
ceive the  coal  and  it  was  not  discharged  by  the  party  to  whom  it  was 
afterwards  sold,  until  the  26th  of  January,  1903. 

There  were  some  payments  by  the  respondent  on  account  of  freight 
and  demurrage  and,  after  allowing  a  reasonable  time  for  discharge, 
there  remained  a  claim  for  $139.50,  made  up  of  10  days'  demurrage  at 
$10  per  day  and  $39.50,  balance  of  freight.  The  respondent  tendered 
$39.50,  in  full  satisfaction  of  the  claim,  as  its  agent  says.  This  tender 
was- in  a  check,  which  the  libellant  received  on  the  28th  of  May,  1903, 
and  used.  Some  weeks  afterwards,  June  17th,  1903,  the  claim  being 
then  in  the  hands  of  attorneys  for  collection,  an  offer  was  made  to  re- 
turn the  amount  of  the  check.  No  reply  was  made  by  the  respondent 
to  the  offer.  There  is  no  dispute  as  to  the  amount  due  for  demurrage, 
the  controversy  being  whether  it  should  be  paid  by  the  libellant  or  the 
last  consignee.  The  consignor  was  originally  liable  for  the  detention 
and  there  is  nothing  in  the  case  to  show  any  assumption  of  liability  by 
the  consignee,  which  the  libellant  accepted,  in  lieu  of  that  of  the  con- 
signor. Under  the  circumstances,  the  consignor  remained  liable,  not- 
withstanding the  paynjent  of  $39.50,  which  was  not  received  in  accord 
and  satisfaction  as  claimed,  and  should  be  required  to  pay  the  balance  of 
demurrage. 

Decree  for  the  libellant 


In  re  WEST. 

(District  Ck>tirt,  D.  Oregon.    February  9,  1904.) 

No.  746. 

1.  BAifKBtTPTOT— Lixit—Absionek  OF  Waoes  Babnsd  aftxb  Adjudioatioh. 

An  assignment  to  secure  a  debt  of  wages  to  be  earned  by  the  debtor, 
either  under  a  general  or  specific  employment  creates  no  lien  until  the 
wages  have  been  earned,  and  where,  prior  to  that  time,  the  debtor  is  ad- 
Judged  a  bankrupt  and  Is  subsequently  discharged,  the  debt  is  extin- 
guished from  the  date  of  the  adjudication,  and  no  lien  arises  as  to  wages 
earned  thereafter,  which  become  the  property  of  the  bankrupt  free  from 
the  claims  of  all  creditors,  including  the  assl^ee. 

In  Bankruptcy. 

Claud  Strahan,  for  petitioner  Star  Loan  Co. 

O.  P.  M.  Jamison,  for  petitioner  F.  N.  Jamison. 

Paul  R.  Deady,  for  bankrupt.  :    ? 

BELLINGER,  District  Judge.  The  controversy  in  this  case  in- 
volves wages  earned  by  the  bankrupt  after  the  adjudication  in  bank- 
niptcy  and  before  the  discharge. 

The  bankrupt  was  an  employe  of  a  railroad  company  under  a  gen- 
eral employment    On  May  20,  1903,  he  assigned  to  the  Star  L^an 
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Company  his  wages  to  be  earned  up  to  the  last  day  of  December  of 
that  year,  for  a  valuable  consideration.  On  August  3d  of  the  same 
year,  for  the  purpose  of  securing  $33  borrowed  money,  he  assigned  to 
F.  N.  Jamison  wages  to  become  due  him  from  the  railroad  company 
for  the  months  of  August,  September,  and  October.  West  was  ad- 
judged a  bankrupt  on  September  4th,  and  a  final  discharge  was  entered 
November  6th.  During  the  month  of  October  he  earned  wages  in 
the  sum  of  $49,  which  sum  the  loan  company  and  Jamison  petition 
to  have  applied  in  satisfaction  of  their  claims  under  the  assignments 
referred  to. 

The  theory  of  a  lien  upon  the  earnings  of  future  labor  is  not  that 
it  attaches  to  such  earnings  from  the  moment  of  contract  of  pledge  or 
assignment,  but  from  the  moment  of  their  existence.  It  is  needless 
to  say  that  there  can  be  no  lien  upon  what  does  not  exist.  A  pledge 
or  assignment  of  future  wages  under  an  existing  employment  is  said 
to  create  an  equitable  interest  in  such  wages.  Stott  v.  Fraiiey,  20  Or. 
410,  26  Pac.  271,  23  Am.  St.  Rep.  132.  This  is  true  of  wages  earned 
upon  a  general  employment,  as  well  as  those  earned  upon  a  definite 
contract.  In  this  case  the  railroad  company  was  under  no  obligation 
to  employ  the  bankrupt,  nor  he  to  work  for  the  company.  If  future 
earnings  in  such  a  case  can  be  said  to  have  a  potential  existence,  they 
are  the  subject  of  an  agreement  for  a  lien ;  but  the  lien,  or  the  so- 
called  equitable  interest,  does  not  attach  until  the  wages  come  into  ex- 
istence, and  until  the  lien  does  attach  there  is  no  lien.  The  discharge 
in  bankruptcy  operated  to  discharge  these  obligations  as  of  the  date 
of  the  adjudication,  so  that  the  obligations  were  discharged  before  the 
wages  intended  as  security  were  in  existence.  The  law  does  not  con- 
tinue an  obligation  in  order  that  there  may  be  a  lien,  but  only  does  so 
because  there  is  one.  The  effect  of  the  discharge  upon  the  prospective 
liens  was  the  same  as  though  the  debts  had  been  paid  before  the 
assigned  wages  were  earned.  The  wages  earned  after  the  adjudi- 
cation became  the  property  of  the  bankrupt  clear  of  the  claims  of  all 
creditors.  Collyer  on  Bankruptcy,  509.  These  debts  cannot  escape 
the  operation  of  the  bankruptcy  law  by  an  agreement  for  a  lien  upon 
what  the  debtor  expected  to  earn,  but  did  not  earn  until  after  the 
adjudication  of  bankruptcy. 

The  petition  in  each  of  these  cases  is  dismissed. 


THE  CITY  OF  GENOA. 

(District  CJourt,  W.  D.  New  York.    February  11,  1004.) 

No.  07. 

Salvaged— Natuee  of  Servicb—Towage  oe  Buening  Steamer. 

Where  a  steamer  on  fire,  after  the  fire  was  under  control,  but  not  en- 
tirely extinguished,  hailed  a  passing  vessel,  and  requested  towage  toward 
her  port  of  destination,  the  service  so  rendered  was  entitled  to  be  con- 
sidered a  salvage  service,  and  compensated  as  such,  in  the  absence  of  any 
agreement  that  it  should  be  paid  for  only  as  a  towage  service. 

In  Admiralty.    Suit  to  recover  for  salvage  services. 
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Harvey  L.  Brown,  for  libelants. 
Potter  &  Wright,  for  defendant 

HAZEL,  J.  Examination  of  the  evidence  leads  to  tHe  conclusion 
that  no  arrangement  was  made  between  the  master  of  the  Uganda  and 
the  master  of  the  Genoa  that  the  compensation  should  be  on  a  basis  of 
mere  towage.  In  the  absence  of  such  an  agreement,  I  am  of  the  opinion 
that  the  li&lants  performed  salvage  service,  and  hence  are  entitled  to  a 
salvage  remuneration.  It  is  shown  by  the  record  that  the  towage  serv- 
ices were  sought  by  the  Genoa  and  were  rendered  by  the  salving  vessel 
at  a  time  when  the  fire  on  the  Genoa,  though  under  control,  was  not  en- 
tirely extinguished.  The  Uganda,  when  hailed  at  5  o'clock  a.  m., 
September  30,  1901,  rounded  to,  came  alongside,  took  the  Genoa  in 
tow,  and  proceeded  witfi  her  towards  the  port  of  Buffalo,  her  i)lace  of 
destination.  She  left  her  about  20  miles  west  of  Buffalo.  It  is  clear 
that  the  master  of  the  Genoa  solicited  the  assistance  of  the  salving  vessel 
owing  to  an  apprehension  of  danger  from  a  recurrence  of  the  fire. 
This  would  seem  (in  the  absence  of  a  contract  to  tOw  the  vessel)  to  war- 
rant regarding  the  service  as  one  of  salvage.  McConnochie'v.  Kerr 
(D.  C.)  9  Fed.  50;  The  J.  C.  Pfluger  (D.  C.)  109  Fed.  95.  The  proofs 
preclude  the  possibility  of  a  claim  that  the  services  rendered  were 
fraught  with  danger  or  risk  to  the  Uganda  or  crew ;  nevertheless  she 
promptly  assented  to  the  request  for  assistance,  which  diverted  her 
course  and  occasioned  her  owners  some  loss  and  expense.  I  think 
$600  will  suflficiently  remunerate  the  libelants  for  the  salvage  services 
rendered. 

So  ordered,  with  costs. 


UNITED  STATES  T.  ONE  BAY  HORSB  AND  ONE  BUOOX. 

(District  CoxsrU  N.  D.  Illinois,  N.  D.   February  8*  1904.) 

No.  9,573. 

1.  OUBOlCABOABIlfV  LAW~PeNALTIE8  TOB  YlOLATIOlf— REPEAL. 

Rev.  St  U  8450,  8453  [U.  S.  Comp.  St  1901,  pp.  2277,  2278],  providing 
forfeitures  for  acts  done  with  intent  to  defraud  the  United  States  of  an 
Internal  revenue  tax,  is  repealed,  so  far  as  concerns  the  tax  on  oleomar- 
garine, by  Act  Aug.  2,  1886,  c.  840,  «  17,  24  Stat  209  [U.  S.  Comp.  St  1901. 
p.  2234],  providing  a  more  limited  forfeitmre  for  attempts  to  deftand  the 
government  of  the  oleomargarine  tax. 

S.  H.  Bethea,  U.  S.  Atty. 

Benjamin  M.  Schaffner,  for  defendant^ 

KOHLSAAT,  District  Judge.  Lottie  Chaney  makes  application  to 
the  court  for  the  return  to  her  of  her  horse  and  buggy  seized  and 
claimed  as  forfeited  by  the  government  as  property  found  and  used  on 
the  premises  of  her  husband,  Morris  Chaney,  and  other  parties,  who 

Y 1.  Repeal  of  statutes  by  implication,  see  note  to  Fhrst  Nat  Bank  t*  Wei- 
denbeck,  38  O.  C.  A.  136. 
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have  pleaded  guilty  to  the  violation  of  the  statutes  in  regard  to  the  sale 
and  manufacture  of  oleomargarine.  The  proceeding  was  instituted 
under  section  17  of  the  act  of  August  2, 1886,  c.  840,  24  Stat.  209  [U.  S. 
Comp.  St.  1901,  p.  2234],  which  provides  "that  whenever  any  person 
engaged  in  carrying  on  the  business  of  manufacturing  oleomargarine, 
defrauds  or  attempts  to  defraiid  the  United  States  of  the  tax  on  the 
oleomargarine  produced  by  him  or  any  part  thereof  he  shall  forfeit  the 
factory  and  all  raw  material  for  the  production  of  oleomargarine  found 
in  the  factory  and  on  the  factory  premises  and  shall  be  fined  not  less 
than  $500  nor  more  than  $5,000,  and  shall  be  imprisoned  not  less  than 
six  months  nor  more  than  three  years."  Claimant  owned  the  said 
horse,  which  she  had  kept  in  the  premises  several  days.  She  was  ac- 
customed herself  to  drive  the  horse,  and  the  evidence  establishes  her 
title  thereto.  The  buggy  belonged  to  her  also,  but  load  been  on  the 
premises  a  considerable  time.  The  government  seeks  to  apply  sections 
3450  and  3453  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  pp.  2277, 
2278],  passed  prior  to  the  oleomargarine  act,  and  construed  in  U.  S.  v. 
Stowell,  133  U.  S.  I,- 10  Sup.  Ct.  244,  33  L.  Ed.  555 ;  U.  S.  v.  2  Bay 
Mules  (D.  C.)  36  Fed.  84;  Pilcher  v.  Faircloth,  135  Ala.  311,  33  South. 
545 ;  U.  S.  V.  246^  Lbs.  Tobacco  (D.  C.)  103  Fed.  791 ;  Dobbins  Dis- 
tillery V.  U.  S.,  96  U.  S.  395,  24  L.  Ed.  637 ;  U.  S.  v.  220  Machines 
(D.  C.)  99  Fed.  559.  Such  would  be  the  case  had  not  Congress  provid- 
ed a  special  penalty  in  section  17,  which  limits  the  forfeiture  to  the 
"factory  and  manufacturing  apparatus  used  by  the  manufacturer  and 
all  oleomargarine  and  raw  material  for  its  production,  found  in  the 
premises."  It  must  be  assumed  that  by  the  omission  of  the  more  dras- 
tic measures  of  the  prior  act  Congress  intended  to  distinguish  between 
the  violations  of  law  in  regard  to  which  the  penalties  are  imposed,  re- 
spectively. •  Roche  V.  Mayor,  etc.,  of  Jersey  City,  40  N.  J.  lUtw,  257; 
Ellis  V.  Paige,  i  Pick.  43 ;  Daviess  v.  Fairbairn,  44  U.  S.  636,  11  L.  Ed. 
760.  A  statute  imposing  a  penalty  for  an  offense  is  pro  tanto  repealed 
by  a  subsequent  statute  fixing  a  lighter  penalty.  Smith  v.  State,  I 
Stew.  (Ala.)  506;  State  v.  Whitworth,  8  Port  434. 
The  application  of  the  petitioner  is  granted. 
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ATLANTIC  TRUST  CO.  et  al.  v.  DANA  et  ai 

DANA  et  al.  v.  ATLANTIC  TRUST  CO.  et  al. 

(Clrcnlt  Court  of  AppeaJs,  Eighth  Circuit    December  21,  1908.) 

Nos.  1,896,  1,899. 

1.  Cbsditobb'  Suito— Effect  of  Dissolutioh  of  Cobfobatioit  Dkfbndaht— 

Kansas  Statute. 

The  equitable  lien  acquired  by  Judgment  creditors  of  a  corporation  by 
Joining  or  intervening  in  a  creditors*  suit  1b  not  affected  by  the  subsequent 
dissolution  of  the  defendant  corporation,  nor  by  their  failure  to  revive 
their  Judgments  within  a  year  thereafter,  as  provided  for  by  the  statute 
of  Kansas  (Gen.  St  1901,  S§  4883,  4889),  in  case  of  the  death  of  either 
party  after  Judgment  and  before  satisfaction  thereof ;  the  only  effect  be- 
ing to  render  the  Judgments  dormant  so  far  as  the  issuance  of  execution 
or  the  enforcement  of  a  statutory  Judgment  lien  is  concerned. 

2.  CoBPOBATioNs— Debts  Entitled  to  PBioarrT  oveb  Mobtoaob— Judgments 

FOB  TOBTS. 

Judgments  obtained  against  a  corporation  for  personal  injuries  to  third 
persons  not  in  the  employ  of  the  corporation,  resulting  from  the  negli- 
gence of  Its  employes,  are  not  to  be  classed  as  liabilities  for  operating  ex- 
penses, and  are  not  entitled  to  priority  of  payment  over  the  mortgage 
debts  of  the  corporation  from  the  earnings  of  a  receivership  initiated  at 
suit  of  other  creditors  subsequent  to  the  date  of  the  injuries,  or  ftom  the 
proceeds  of  the  mortgaged  property. 
8.  Sam£— Equitable  Liens— Intebvention  in  Cbeditobs'  Suit. 

Intervening  petitions  filed  by  Judgment  creditors  of  a  corporation  in  a 
pending  creditors'  suit,  in  which  a  receiver  has  been  appointed,  operate  as 
equitable  levies,  and  create  equitable  liens  for  the  satisfaction  of  such 
Judgments  on  the  property  and  Income  of  the  corporation  from  the  date 
of  their  filing,  subject  to  prior  liens  and  superior  equities. 
4,  Sahe— Rights  of  MoBTGAGEfi— Impounding  Income  by  Intebvention  in 
Receivebshif  Suit. 

Where,  at  the  time  of  the  commencement  of  a  suit  to  foreclose  a  mort- 
gage given  by  a  corporation,  which  covered  all  its  property  and  Its  Income 
as  expressly  authorized  by  statute,  and  authorized  the  mortgagee  to  take 
possession  In  case  of  default,  the  property  was  in  the  possession  of  a  re- 
ceiver previously  appointed  in  a  creditors'  suit,  the  mortgagee  properly 
as^rted  its  right  to  possession  of  the  property  in  the  only  effective  way 
by  obtaining  leave  to  Intervene  in  the  receivership  suit  and  setting  up 
therein  Its  rights  under  the  mortgage  and  its  pending  suit,  and  such  inter- 
vention gave  It  a  prior  right  to  the'  income  earned  by  the  receiver  there- 
after as  against  ordinary  Judgment  creditors  intervening  subsequently, 
whose  Judgments  were  obtained  during  the  receivership.  It  was  not  es- 
sential to  such  priority  of  Its  lien  that  a  new  receiver  should  have  been  ap- 
pointed or  the  existing  receivership  formally  extended  to  its  suit  prior  to 
the  intervention  by  the  Judgment  creditors. 
6.  Judgment— Pebsons  Concluded— Repbesentation  bt  Regeiveb. 

Where  a  receiver  for  a  corporation,  required  by  the  order  appointing 
him  to  defend  any  suit  seeking  to  establish  a  lien  against  the  corporation's 
•  property.  Intervened  in  a  foreclosure  suit  against  the  corporation  brought 
In  the  same  court,  and  litigated  the  claim  of  the  complainant  therein  un- 
der his  mortgage  to  a  fund  due  the  corporation,  a  decree  awarding  the 
fund  to  the  mortgagee  is  binding  not  only  on  the  receiver,  but  also  on  all 
parties  to  the  suit  in  which  he  was  appointed,  including  interveners  there- 
in, such  parties  being  represented  by  him,  and  neither  necessary  nor  proper 
parties  to  the  foreclosure  suit 

6,   COBPOBATIONS— MoBTGAGB  OF  INCOME— VESTED  RIGHTS  OF  MOBTGAGEE. 

A  mortgage  given  by  a  corporation,  which  covers  its  property  and  also 
pledges  its  income,  gives  the  mortgagee  a  lien  on  the  corpus  of  t)ie  nrop- 
128  P.— 14 
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erty,  which  may  be  enforced  on  a  default,  but  as  to  the  income  the  lien 
may  be  enforced  only  as  to  future  income  after  it  has  been  impounded  by 
the  mortgagee  by  the  assertion  of  his  right  in  appropriate  proceedings; 
but  a  mortgage  of  the  income,  even  before  it  has  been  made  effective  by 
such  impounding,  gives  the  mortgagee  a  vested  right  to  so  impound  it, 
which  cannot  be  displaced,  postponed,  or  impaired  in  the  interest  or  at 
the  instance  of  an  unsecured  creditor,  any  more  than  can  the  mortgage 
lien  upon  thfi  corpus  of  the  property. 

7.  Same— Pebmanent  Impbovemekts  bt  Receiveb. 

Where  a  receiver  for  the  property  of  a  corporation,  appointed  In  a  suit 
by  judgment  creditors,  to  which  mortgagees  are  not  parties,  is  directed 
by  the  court  to  make  permanent  improvements  on  the  property,  the  cost 
of  such  improvements  cannot  be  charged  against  income  accruing  after 
a  mortgagee,  to  whom  the  income  was  pledged  as  security,  has  asserted 
his  right  thereto  by  an  intervening  petition  filed  in  aid  of  a  suit  to  fore- 
close his  mortgage.  The  court,  through  the  medium  of  a  receivership, 
can  no  more  displace  or  postpone  the  prior  mortgage  lien  than  could  the 
mortgagor. 

a  Same— Taxes. 

Taxes  payable  from  the  income  of  a  receivership  for  a  year,  which  for 
a  part  of  the  year  belongs  to  one  creditor  and  for  the  remainder  to  an- 
other, should  be  charged  upon  both  funds  in  proportion  to  the  time  during 
which  they  were  earned,  respectively,  without  reference  to  the  date  when 
the  taxes  are  payable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas. 

Primarily,  these  appeals  present  a  controversy  between  a  second  mortgagee 
and  two  Judgment  creditors  over  the  income  of  mortgaged  property,  a  water- 
works plant  in  Topeka,  Kan.  The  Topeka  Water  Supply  Company,  through 
an  ordinance  of  the  city  of  Topeka,  obtained  the  privilege  of  constructing  and 
maintaining  a  waterworks  plant  in  that  city,  upon  condition  that  it  would 
supply  the  city  and  its  inhabitants  with  water  upon  terms  prescribed  in  the 
ordinance.  By  the  terms  of  the  ordinance  the  city  rented  from  the  water  sup- 
ply company  150  hydrants  at  an  annual  rental  of  $7,000,  and  that  company 
agreed  to  erect  and  maintain,  when  directed  by  the  city,  additional  hydrants 
for  a  stated  additional  rental.  The  ordinance  contained  this  stipulation: 
"Sec.  8.  Should  the  said  Topeka  Water  Supply  (Company,  in  the  construction 
of  its  works,  deem  it  expedient  to  issue  the  first  mortgage  bonds  of  said  com- 
pany, and  said  bonds  to  bear  interest  at  a  rate  not  exceeding  seven  per  cent, 
per  annum,  then  the  said  Topeka  Water  Supply  Company  agrees  that  the  seven 
thousand  dollars  to  become  due  from  said  city  for  the  aforesaid  hydrants* 
rental  from  year  to  year  as  aforesaid,  shall  be  considered  and  set  aside  as 
net  earnings  of  said  Topeka  Water  Supply  Company,  and  the  same  shall  be 
paid  over  semi-annually  as  aforesaid  by  said  city  to  the  fiscal  agent  of  the  state 
of  Kansas,  in  the  city  of  New  York,  for  the  payment  exclusively  of  the  in- 
terest coupons  of  said  bonds  as  the  same  may,  from  time  to  time,  become  due 
and  payable,  and  to  provide  a  sinking  fund  for  the  payment  of  said  bonds. 
Deferred  or  delayed  payments  shall  bear  seven  per  cent  interest  per  annum 
from  the  time  they  become  due." 

January  2,  1882,  the  water  supply  company,  for  the  purposes  of  raising 
money  to  pay  for  the  labor  and  material  then  being  expended  in  constructing 
its  water  plant,  issued  a  series  of  first  mortgage  bonds,  bearing  interest  at  6 
per  cent  per  annum.  Both  principal  and  interest  were  made  payable  at  the 
fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New  York.  To  secure  the 
payment  of  these  bonds,  the  water  supply  company  executed  to  William  B. 
Strong,  as  trustee  for  the  holders  of  the  bonds,  a  mortgage  upon  all  its  prop- 
erty and  franchises  then  possessed  or  to  be  acquired,  including  *'all  the  priv- 
ileges and  franchises  heretofore  or  hereafter  acquired  by  the  said  first  party 
under  and  by  virtue  of  the  several  ordinances  of  the  city  of  Topeka,  and  the 
contracts  between  the  said  city  and  said  first  party."  The  mortgage  stipu- 
lated that  upon  the  occurrence,  and  continuance  for  a  time  stated,  of  default 
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in  the  payment  of  Interest,  all  the  bonds  could  be  declared  at  once  due  and 
payable,  and  the  trustee  could  take  possession  of  the  mortgaged  property  and 
operate  the  same,  and  could  institute  proper  judicial  proceedings  to  foreclose 
the  mortgage,  but  that  until  default  the  mortgagor  would  be  permitted  to 
possess,  manage,  and  enjoy  the  mortgaged  property. 

In  1889  the  Topeka  Water  Company,  with  the  consent  of  the  city  of  Topeka, 
purchased  all  the  property,  priyileges,  and  franchises  of  the  water  supply  com- 
pany, and  thereby  became  Its  successor.  Both  water  companies  were  Kansas 
corporations. 

February  1,  1800,  to  secure  the  payment  of  a  series  of  bonds  Issued  by  it  on 
that  date,  the  Topeka  Water  Company  executed  to  the  Atlantic  Trust  Com- 
pany, as  trustee  for  the  holders  of  such  bonds,  a  mortgage  upon  all  its  prop- 
erty and  franchises  then  possessed  or  to  be  acquired,  specifically  including  "all 
the  income,  rents,  profits,  emoluments,  and  moneys  derived  from  said  water- 
works, and  including  any  revenues  from  any  other  sources  whatever."  This 
mortgage  stipulated  that  until  default  the  mortgagor  would  be  permitted  to 
possess,  manage,  operate,  use,  and  enjoy  the  mortgaged  property,  and  that,  in 
the  event  of  the  occurrence,  and  continuance  for  a  stated  time  of  a  default  in 
the  payment  of  interest  all  the  bonds  could  be  declared  at  once  due  and  pay- 
able, and  the  trustee,  upon  demand,  could  take  and  maintain  possession  of  the 
mortgaged  property,  and  receive  all  tolls,  income,  and  revenues  thereof,  and 
could  Institute  proper  judicial  proceedings  to  foreclose  the  mortgage.  It  con- 
tained a  further  provision  that:  "Upon  the  filing  of  a  bill  of  equity,  or  other 
conunencement  of  judicial  proceedings  to  enforce  the  rights  of  the  trustee  and 
of  the  bondholders  under  these  presents,  or  to  protect  any  of  the  property 
hereby  conveyed  from  sale  upon  any  execution  or  decree  of  any  court  within 
the  state  of  Kansas  for  the  payment  of  money,  the  said  trustee  shall  be  en- 
titled to  exercise  the  right  of  entry  herein  conveyed,  or  to  the  appointment  by 
any  court  of  competent  jurisdiction  of  a  receiver  or  receivers  of  the  prop- 
erty hereby  mortgaged,  and  of  the  earnings,  income,  revenue,  rents,  issues, 
and  profits  thereof,  pending  such  proceedings  with  such  powers  as  the  court 
making  such  appointment  shall  confer." 

February  10,  1894,  John  O'Halloran,  who  had  recovered  a  judgment  at  law 
against  the  water  company  for  |d,900  and  costs,  filed  in  the  court  below  a 
judgment  creditor's  bill  against  the  water  company  as  sole  defendant,  and 
obtained  the  appointment  of  Ellas  Summerfield  as  receiver  of  the  company's 
entire  property  and  income.  The  order  appointing  Summerfield  as  receiver 
directed  him  "to  defend  any  action  *  *  •  seeking  to  establish  claims, 
liens,  or  demands  against  the  said  defendant,  or  its  property,"  and  to  "prose- 
cute any  action  necessary  •  •  •  for  the  collection  of  any  sum  due  said 
defendant,  or  for  the  protection  and  preservation  of  said  property."  Summer- 
field  qualified  as  receiver,  took  possession  of  the  company's  property,  and 
operated  its  waterworks  plant 

May  27,  1894,  Strong  filed  in  the  court  below  an  Independent  bill  against 
both  water  companies,  the  Atlantic  Trust  Company,  O'Halloran,  and  the  city 
of  Topeka  to  foreclose  the  mortgage  given  to  him  as  trustee.  In  addition  to 
otherwise  stating  a  case  for  foreclosure,  this  bill  made  specific  reference  to 
the  ordinance  of  the  city  granting  the  water  supply  company  the  privilege 
of  constructing  and  maintaining  the  waterworks  plant;  set  forth  the  con- 
tract contained  in  that  ordinance  respecting  the  renting  of  hydrants  by  the  city 
and  respecting  the  payment  by  the  city  of  certain  hydrants'  rental  to  the 
fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New  York  for  the  exclusive 
benefit  of  the  bondholders  in  the  event  of  the  Issuance  of  first  mortgage  bonds 
of  the  company ;  set  forth  the  issuance  of  such  bonds  as  before  stated,  and 
alleged:  "•  ♦  •  Nor  did  the  city  of  Topeka  pay  over  semiannually  said 
hydrants'  rental  to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New 
York  for  the  payment  exclusively  of  the  interest  coupons  as  the  same  might 
from  time  to  time  become  due  and  payable,  or  to  provide  a  sinking  fund  for 
the  payment  of  said  interest  and  bonds,  as  required  by  the  ordinance  and 
agreement  therein  contained  between  the  Topeka  Water  Supply  Company 
and  the  City  of  Topeka,  which  ordinance  and  agreement  and  rights  and  priv- 
il^es  therein  contained  are  covered  by  the  trust  deed  to  your  orator  afore- 
said.   But  to  reserve  the  said  net  rental  and  to  pay  the  same  to  the  said 
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fiscal  agency  of  ttie  state  of  Kansas  In  the  city  of  New  York,  as  reqnii^  ^7 
said  ordinance  and  agreement  therein  contained,  the  said  Topelca  Water 
Supply  Company,  its  successors  and  assigns,  and  said  City  of  Topeka  hare 
neglected  and  failed."  In  addition  to  a  prayer  for  foreclosure  and  for  gen- 
eraj  relief,  this  bill  asked  that  the  mortgage  be  declared  a  first  lien  upon  all 
the  property  of  the  water  company  and  upon  the  "contracts  described  in  said 
mortgage"  "and  that  the  said  Topeka  Water  Supply  Company,  said  Topeka 
Water  Company,  or  some  of  the  other  defendants,  and  such  of  the  defendants 
as  may  be  liable  therefor,  may  be  decreed  to  pay  unto  your  orator,  in  trust  for 
the  holders  of  said  bonds  and  coupons,  whatever  may  be  found  to  be  due." 
No  receiver  was  appointed  in  this  suit,  nor  was  any  effort  made  by  Strong 
to  impound  the  income  of  the  mortgaged  property  for  the  benefit  of  his  mort- 
gage, through  an  intervention  in  the  O'Halloran  receivership  suit 

In  original  and  amended  answers  to  this  bill  the  city  denied  "that  it  at 
any  time  assumed  or  agreed  to  pay  the  interest  on  the  bonded  debt,  or  the 
principal  of  the  bonded  debt,  of  the  Topeka  Water  Supply  Company,  or  of  the 
Topeka  Water  Company,"  and  alleged  that  it  was  never  notified  of  the  mort- 
gage to  Strong,  trustee ;  that  it  was  never  requested  to  pay  any  hydrants*  ren- 
tal to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city  of  New  York  for 
the  purpose  of  paying  the  interest  or  principal  of  said  bonds,  and  that  it  had 
from  the  beginning  paid  said  rental  to  the  original  and  succeeding  water 
companies,  with  the  consent  of  Strong,  as  trustee. 

December  9,  1896,  Summerfleld,  the  receiver  appointed  In  the  O'Halloran 
suit,  intervened  in  the  Strong  foreclosure  suit,  alleging  that  the  city  of  To- 
peka was  then  indebted  to  the  water  company  for  specified  hydrants*  rental  and 
interest,  and  on  December  31st  next  would  be  indebted  to  the  water  company 
for  further  hydrants*  rental,  and  prayed  that  the  court  order  the  city  to  pay 
this  rental  to  him  as  receiver.  The  rental  so  sought  by  the  receiver  was  for 
hydrants  covered  by  the  stipulated  annual  rental  of  $7,000,  and  for  addi- 
tional hydrants  erected  and  maintained  at  the  direction  of  the  city,  pursuant 
to  the  terms  of  the  ordinance,  and  included  all  the  rental  subsequently  awarded 
to  Strong.  This  intervention  in  the  Strong  suit  was  long  subsequent  to  the 
respective  interventions  in  the  0*Halloran  suit  of  the  trust  company,  Kate 
J.  Dana,  and  Grace  Whiting,  administratrix,  hereinafter  stated. 

January  25,  1897,  a  decree  of  foreclosure  was  entered  in  the  Strong  suit, 
in  which  Summerfield,  as  receiver,  was  designated  as  an  intervening  peti- 
tioner, and  in  which,  after  reciting  notice  to  and  the  presence  of  all  the 
parties  to  that  suit,  including  the  receiver,  the  matter  of  the  hydrants*  rental 
there  in  controversy  was  dealt  with  as  follows :  "And  the  court  doth  further 
find  that  in  and  by  said  ordinance  of  the  city  of  Topeka,  known  as  'Ordinance 
No.  400,'  the  defendants  the  city  of  Topeka  and  the  Topeka  Water  Supply 
Company  undertook  and  agreed  that,  should  the  Topeka  Water  Supply  Com- 
pany, In  the  construction  of  its  works,  deem  it  expedient  to  issue  Its  first 
mortgage  bonds  to  bear  interest  at  a  rate  not  exceeding  seven  per  centum  per 
annum,  that  the  hydrant  rentals  to  become  due  from  year  to  year  from  said 
city  of  Topeka  for  the  use  of  the  hydrants  in  said  ordinance  described,  and 
which  the  said  defendant  the  Topeka  Water  Supply  Company  thereby  agreed 
to  furnish  to  the  said  city,  should  be  considered  and  set  aside  as  net  earnings 
of  said  Topeka  Water  Supply  Company,  and  the  same  should  be  paid  over 
semiannually  by  said  city  of  Topeka  to  the  fiscal  agent  of  the  state  of  Kansas 
in  the  city  of  New  York  for  the  payment  exclusively  of  the  interest  coupons 
of  said  bonds  as  the  same  should  from  time  to  time  become  due  and  payable, 
and  to  provide  a  sinking  fund  for  the  payment  of  said  bonds ;  and  the  court 
doth  further  find  that  the  said  Topeka  Water  Supply  Company  did  deem  it 
expedient  to  and  did  issue  its  first  mortgage  bonds  as  contemplated  and  pro- 
vided in  said  ordinance,  to  wit,  the  bonds  heretofore  mentioned,  and  secured 
by  said  mortgage  or  trust  deed  to  the  *  complainant  William  B.  Strong,  as 
trustee,  and  that  it  became  and  was  the  duty  of  the  defendant  the  city  of 
Topeka  to  pay  said  hydrant  rentals  semiannually  on  the  1st  day  of  January, 
A.  D.  1894  [1895],  and  on  the  1st  day  of  July,  A.  D.  1895,  and  on  the  1st  day  of 
January,  A.  D.  1896,  and  on  the  1st  day  of  July,  A.  D.  1890,  and  on  the  1st 
day  of  January,  1897,  to  the  fiscal  agency  of  the  state  of  Kansas  in  the  city 
of  New  York,  for  the  payment  exclusively  of  the  Interest  coupons  of  said 
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t)ond8  secured  by  tbe  mortgage  or  deed  of  trust  aforesaid  to  William  B.  Strong, 
as  trustee,  and  to  provide  a  slnkiqg  fund  as  aforesaid ;  but  that  the  said  de- 
fendant the  city  of  Topeka  was  in  doubt  as  to  its  duty  in  the  premises,  and 
did  not  pay  over  the  same  to  the  fiscal  agency  of  the  state  of  Kansas  in  the 
city  of  New  York  for  the  payment  of  the  interest  coupons  on  said  bonds  se- 
cured by  the  mortgage  to  the  complainant  William  B.  Strong,  as  trustee,  but 
retained  the  same  in  its  possession,  and  that  it  now  has  in  its  possession  the 
said  hydrant  rentals  amounting  to  the  sum  of  $36,075.  And  the  court  doth 
order,  adjudge,  and  decree  that  the  said  sum  of  $36,975,  be  paid  by  defendant 
the  dty  of  Topeka  to  the  solicitors  of  the  complainant  W^illiam  B.  Strong,  as 
trustee,  within  twenty  days  from  the  entry  of  this  decree,  and  that  the  said 
sum,  when  paid  In  hand  to  the  said  solicitors  of  the  complainant  as  aforesaid, 
shall  be  credited  and  applied  upon  the  amount  herein  found  to  be  due  and  pay- 
able for  principal  and  interest  upon  the  said  bonds  and  coupons  secured  by 
said  mortgage  or  deed  of  trust  to  the  complainant  William  B.  Strong,  trustee, 
and  that  the  sum  of  money  for  which  this  decree  shall  be  a  lien  shall  there- 
ux)on  be  reduced  by  the  amount  so  paid.  And  upon  the  payment  of  said  sum 
of  $36,975  by  the  city  of  Topeka  as  aforesiaid  the  city  of  Topeka  shall  be  and 
is  hereby  fully  and  wholly  discharged  and  protected  from  any  claim  to  said 
sum,  or  any  part  thereof,  by  either  the  said  Topeka  Water  Supply  Company, 
the  Topeka  Water  Company,  Elias  Summerfield,  as  receiver  of  the  Topeka 
W^ater  Company,  or  William  B.  Strong,  trustee,  for  any  claim  for  any  hydrant 
rentals  from  the  city  of  Topeka  from  July  1,  1894,  to  and  including  January 
1st,  1897." 

No  appeal  was  prosecuted  from  this  decree,  and  no  proceeding  was  begun 
or  prosecuted  to  vacate  or  modify  it  in  any  respect,  save  as  the  intervention 
of  Dana  and  Whiting,  administratrix,  in  the  trust  company's  suit,  herein- 
after stated,  is  asserted  to  be  such  a  proceeding.  In  compliance  with  this 
decree  the  city  paid  the  $36,975  of  hydrants'  rental  to  Strong,  trustee,  and  the 
same  was  credited  upon  the  amount  which  was  by  the  decree  found  due  under 
his  mortgage. 

f'ebruary  26,  1895,  long  before  the  foreclosure  decree  in  the  Strong  suit,  the 
trust  company  filed  in  the  court  below  an  independent  bill  against  the  Topeka 
Water  Company,  O'Halloran,  and  Summerfield,  as  receiver,  to  foreclose  the 
mortgage  given  to  the  trust  company  as  trustee.  In  addition  to  otherwise 
stating  a  case  for  foreclosure,  this  bill  alleged  that  the  water  company  was 
altogether  insolvent  and  unable  to  meet  the  claims  and  debts  against  it,  and 
that  there  was  grave  danger  that  the  complainant  would  lose  a  great  part  of 
its  security  for  the  payment  of  the  bonds  secured  by  its  mortgage.  The  bill 
prayed  that  the  complainant  be  placed  in  possession  of  the  mortgaged  premises 
personally,  or  that  a  receiver  be  appointed  to  carry  on  the  business  of  the 
water  company  and  receive  the  income  pending  foreclosure.  Process  in  this 
suit  is  stated  by  the  master  to  have  been  served  the  same  day  upon  which  the 
bill  was  filed. 

March  18,  1895,  the  trust  company,  by  leave  of  the  court,  and  in  furtherance 
of  the  purpose  of  its  foreclosure  suit,  filed,  in  the  O'Halloran  suit,  an  inter- 
vening petition  referring  to  such  foreclosure  suit,  setting  forth  Uie  su*bstance 
of  the  bill  therein,  and  praying  for  the  surrender  of  the  mortgaged  property 
to  a  receiver  to  be  appointed  in  the  trust  company's  suit,  and  for  general  relief. 
No  action  was  taken  by  the  court  upon  this  intervening  petition  before  Sep- 
tember 27,  1895,  when  an  order  was  entered  extending  the  existing  receiver- 
ship in  the  O'Halloran  suit  over  the  foreclosure  suit  of  the  trust  company. 
The  O'Halloran  and  Trust  Company  suits  seem  to  have  been  treated  there- 
after as  in  some  respects  consolidated. 

August  31,  1895,  Kate  J.  Dana  and  Grace  Whiting,  administratrix,  by  leave 
of  the  court,  filed  in  the  O'Halloran  suit  separate  intervening  petitions  in  the 
nature  of  creditors'  bills.  The  purpose  of  these  petitions  was  to  obtain  satis- 
faction of  two  judgments  obtained  against  the  water  company  by  Dana  and 
Whiting,  administratrix,  respectively,  on  May  5,  1894,  and  October  23,  1894, 
In  the  district  court  of  Shawnee  county,  Kan.,  in  actions  prosecuted  against 
the  water  company  to  recover  for  personal  injuries  occurring  in  December, 
1891,  through  the  negligent  operation  of  one  of  the  water  company's  hydrants 
in  one  of  the  streets  of  Topeka.    No  action  was  taken  by  the  court  upon  these 


Digitized  by 


Google 


214  128  FEDERAL  REPORTBB. 

petitions  before  October  11, 1895,  when  an  order  was  entered  in  the  O'Halloran 
suit  to  the  effect  that  "all  rights,  priority,  or  claims"  which  Dana  and  Whiting, 
administratrix,  or  either  of  them,  "can  in  law  or  equity  assert  against  any  of 
the  past,  present,  or  future  income  or  property  in  the  hands  of  the  receirer, 
will  be  preserved  and  protected  upon  the  final  hearing  and  decree." 

December  6,  1895,  a  decree  of  foreclosure  was  entered  in  the  trust  company's 
suit,  fixing  the  amount  of  the  debt  due  under  its  mortgage  at  $1,060,000,  with 
interest  from  August  1,  1893,  declaring  that  the  mortgage  covered  "the  income, 
rents,  profits,  emoluments,  and  moneys  derived  from  said  waterworks,  and 
including  any  revenues  from  any  source  whatever,"  and  embracing  other  find- 
ings which  show  that  under  the  terms  of  the  mortgage  the  trust  company  was 
entitled  to  enforce  the  pledge  of  income  as  an  incident  to  its  foreclosure  pro- 
ceedings. Under  this  decree  the  mortgaged  property  was  sold  for  $525,000 
to  a  representative  of  a  reorganization  committee  of  bondholders,  the  sale 
being  confirmed  August  3,  1896. 

April  22,  1897,  the  balance  of  the  decree  in  the  Strong  suit,  after  deducting 
the  hydrants'  rental  paid  to  Strong  by  the  city  thereunder,  was  sold  and  trans- 
ferred to  the  trust  company. 

March  30,  1898,  the  receiver,  under  the  court's  direction,  paid  from  the  in- 
come in  his  hands  the  balance  of  O'Halloran's  Judgment,  upon  which  the  re- 
ceivership was  originally  based;  and  in  May,  1898,  the  Topeka  Water  Com- 
pany was  dissolved  by  a  Judgment  in  quo  warranto  proceedings,  prosecuted 
by  the  state  of  Kansas  in  one  of  the  courts  of  that  state.  No  steps  were  taken 
by  Dana  or  Whiting  to  revive  against  the  receiver  their  Judgments  against  the 
water  company.    A  receiver  still  continues  in  charge  of  the  property. 

January  9,  1895,  before  any  of  the  Interventions  in  the  O'Halloran  suit, 
and  while  the  only  parties  thereto  were  O'Halloran  and  the  water  company, 
the  court  by  an  order  entered  in  that  suit,  without  notice  to  either  of  the 
mortgagees,  authorized  the  receiver  to  improve  the  waterworks  plant  in  his 
charge  by  purchasing  a  new  and  improved  pumping  engine  with  enlarged 
capacity,  and  by  sinking  two  new  wells,  all  to  be  paid  for  with  any  moneys 
coming  into  the  hands  of  the  receiver,  and  not  to  exceed  $25,000  in  cost  The 
master's  report  finds  that  $19,972.76  was  expended  under  this  authorization; 
that  this  expenditure  began  soon  after  the  order  was  made ;  that  "the  entire 
sum  •  *  •  had  either  been  expended  or  obligations  for  its  expenditure 
created  by  the  receiver  before  the  date  of  the  filing  of  the  petitions  of  inter- 
vention on  the  31st  day  of  August,  1895,  by  Kate  J.  Dana  and  Grace  Whiting, 
administratrix,"  and  that  this  expenditure  was  "not  for  repairs  or  for  ordi- 
nary construction,"  but  was  "for  the  permanent  improvement  and  betterment 
of  the  property."  These  findings  of  the  master  are  acquiesced  in  by  all  of  the 
parties. 

Certain  earnings  of  the  water  company,  spoken  of  as  "South  Topeka  hy- 
drants' rental,"  earned  prior  to  March  18, 1895,  are  involved  in  an  action  at  law 
for  their  recovery  now  being  prosecuted  by  the  receiver  against  the  city. 

Protracted  litigation  affecting  the  franchise  obtained  by  the  water  company 
from  the  city  was  had  between  the  city  and  the  receiver,  in  which  the  receiver 
was  represented  by  A.  L.  Williams  as  attorney.  The  compensation  allowed  to 
Williams  by  the  court  and  paid  by  the  receiver  was  $7,600,  <)ut  there  had  been 
no  express  agreement  respecting  this  compensation.  The  service  rendered 
before  August  31,  1895,  bears  such  relation  to  the  entire  service  as  to'  make 
that  rendered  prior  to  that  date  worth  $6,000 ;  but  what  portion  of  the  service 
was  rendered  prior  to  March  18,  1895,  is  not  shown. 

The  taxes  for  the  year  1895,  upon  the  property  in  the  charge  of  the  receiver 
were  not  due  or  payable  under  the  laws  of  Kansas  until  November  1,  1895. 
and  were  not  paid  by  the  receiver  until  a  still  later  date. 

Prior  to  the  rendition  of  the  decree  from  which  these  appeals  are  prosecuted, 
no  order  was  made  determining  what  receivership  burdens  or  obligations 
should  be  borne  by  the  Income  earned  subsequently  to  the  intervention  of  the 
trust  company  in  the  O'Halloran  suit,  or  otherwise  charging  any  portion  of 
such  burdens  or  obligations  upon  or  against  any  designated  part  of  the  income 
or  property  under  the  court's  control.  The  present  appeals  question  portions 
of  the  decree  entered  in  the  court  below  January  5,  1903,  upon  the  intervening 
petitions  of  Dana  and  Whiting,  administratrix,  in  the  trust  company  suit 
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That  decree  is  to  the  effect  that:  (1)  The  Judgmenta  of  Dana  and  Whiting, 
administratrix,  are  in  full  force  and  effect  for  all  the  purposes  of  these  pro- 
ceedings. (2)  The  intervention  of  Dana  and  Whiting,  administratrix,  in  the 
O'Halloran  suit  on  August  31,  1896,  operated  from  that  date  as  an  equitable 
levy,  and  gave  them  for  the  satisfaction  of  their  judgments  a  lien  upon  all  the 
free  assets  and  income  of  the  water  company,  their  judgment  debtor.  (3)  Upon 
the  extension  of  the  receivership  to  the  trust  company  suit  on  September  27, 
1885,  and  not  before,  the  future  income  of  the  water  company  became  im- 
pounded or  sequestered  for  the  benefit  of  the  trust  company  under  its  mort- 
gage. (4)  Strong  did  not,  by  the  ordinance  of  the  dty,  his  mortgage,  or  the 
decree  In  his  foreclosure  suit,  become  entitled  to  any  of  the  hydrants*  rental 
awarded  to  him  by  that  decree,  and,  notwithstanding  the  decree,  Dana  and 
Whiting  have  a  first  and  superior  lien  upon  such  of  this  rental  as  was  earned 
prior  to  September  27,  1896.  (6)  Dana  and  Whiting,  administratrix,  have 
a  first  and  superior  lien  upon  the  South  Topeka  rental  involved  in  the  pend- 
iiV?  action  by  the  receiver  against  the  city,  subject  to  a  reasonable  deduction 
for  the  expenses  of  recovery.  (6)  The  disbursements  for  an  engine  and  wells 
under  the  order  of  January  9,  1895,  made  prior  to  the  extension  of  the  re- 
ceivership to  the  trust  company's  suit,  on  September  27,  1895,  should  be  char- 
ged upon  the  income  prior  to  that  extension,  and  the  later  disbursements  un- 
der that  order  should  be  charged  upon  the  subsequent  income.  (7)  Of  the 
$7,500  paid  to  Williams,  $6,000  should  be  charged  upon  the  income  prior  to 
such  extension  of  the  receivership,  and  $1,500  upon  the  subsequent  income. 
And  (8)  the  taxes  for  1895  should  be  charged  upon  the  income  subsequent  to 
the  extension  of  the  receivership.  Other  portions  of  the  decree  become  im- 
material in  the  view  here  taken. 

Certain  statutes  of  Kansas  bearing  upon  the  controversy  are  printed  in  the 
Genera]  Statutes  of  1901,  and  are  as  follows : 

^Sea  1274.  Corporations  shall  have  power  to  borrow  money  on  the  credit 
of  the  corporation  not  exceeding  its  authorized  capital  stock,  and  may  exe- 
cute bonds  or  promissory  notes  therefor,  and  may  pledge  the  property  and 
income  of  the  corporation." 

"Sec.  4216.  In  the  absence  of  stipulations  to  the  contrary,  the  mortgagor 
of  real  property  may  retain  the  possession  thereof." 

"Sec.  4848.  ^  *  *  No  real  estate  shall  be  sold  for  the  payment  of  any 
money,  or  the  performance  of  any  contract  or  agreement  in  writing,  in  secu- 
rity for  which  it  may  have  been  pledged  or  assigned,  except  in  pursuance  of 
a  judgment  of  a  court  of  competent  jurisdiction  ordering  such  sale." 

Charles  Blood  Smith  (W.  H.  Rossington  and  Clifford  Histed,  on  the 
brief),  for  Atlantic  Trust  Company  and  others. 

G.  C.  Clemens  and  A.  W.  Dana  Q.  G.  Waters  and  E.  F.  Hilton,  on 
the  brief),  for  Kate  J.  Dana  and  others. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

I.  The  statutes  of  Kansas  (sections  4883,  4889,  Gen.  St.  1901)  re- 
strict to  a  period  of  one  year  the  time  for  reviving  judgments  "where 
either  or  both  parties  die  after  judgment  and  before  satisfaction  there- 
of." The  water  company  was  dissolved  in  May,  1898,  by  a  judgment 
in  quo  warranto,  and  the  interveners,  Dana  and  Whiting,  have  taken 
no  steps  in  the  state  court  wherein  their  judgments  were  obtained  to 
revive  them  against  the  receiver.  Upon  these  facts  the  trust  company 
strongly  urges  that  these  judgments  have  become  mere  nullities,  and 
form  no  basis  for  the  relief  sought.  Such  a  result  does  not  flow  from 
the  situation  stated.  Neither  at  common  law  nor  under  the  statutes  of 
Kansas  does  a  judgment  for  the  payment  of  money  become  a  mere 
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nullity  upon  the  death  of  the  judgment  debtor.  It  still  stands  as  an 
adjudication  of  the  merits  and  amount  of  the  creditor's  demand.  No 
defense  can  be  interposed  against  it  which  existed  before  the  judgment 
was  entered  and  could  have  been  asserted  in  the  original  action.  ^  The 
judgment  debtor's  death'  at  most  makes  the  judgment  dormant — inop- 
erative, unless  revived,  so  far  as  the  issuance  of  an  execution  and  the 
enforcement  of  any  statutory  judgment  lien  are  concerned.  2  Free- 
man on  Judgments!  §§  442,  446;  Scroggs  v.  Tutt,  23  Kan.  181,  189. 
But  the  interveners  do  not  seek  the  issuance  of  an  execution  or  the  en- 
forcement of  any  statutory  lien.  They  seek  satisfaction  of  their  judg- 
ments out  of  personal  assets  of  the  water  company  in  the  custody  of 
the  receiver,  upon  which  they  claim  to  have  effected  an  equitable  levy, 
and  to  have  acquired  an  equitable  lien  by  their  intervention  in  the  re- 
ceivership suit  before  the  water  company  was  dis;5olved.  The  rights, 
if  any,  obtained  by  these  interventions  rest  upon  recognized  principles 
of  equity.  They  attached  while  the  judgments  were  fully  operative, 
and  neither  a  levy  under  an  execution  at  law  nor  the  preservation  of 
a  judgment  lien  under  the  statutes  of  Kansas  is  essential  to  their  con- 
tinued existence  or  enforcement.  The  dissolution  of  the  water  c<xn- 
pany  and  the  absence  of  proceedings  to  revive  the  judgments  do  not 
affect  interveners'  rights.  Lake  Superior  Iron  Co.  v.  Brown,  Bonnell 
&  Co.  (C.  C.)  44  Fed.  539;  Davidson  v.  Burke,  143  111.  139,  32  N.  E. 
514,  36  Am.  St.  Rep.  367;  Young  v.  Kelly,  3  App.  D.  C.  296,  305; 
Bacon  v.  Robertson,  18  How.  480,  486,  15  L.  Ed.  499;  2  Morawetz, 
Priv.  Corp.  §§  1033,  1035. 

2.  The  original  intervening  petitions  of  Dana  and  Whiting  are  part- 
ly framed  upon  the  theory  that  the  liability  of  the  water  company  to 
them,  established  by  their  judgments,  was  produced  by  the  ordinary 
operation  of  its  waterworks  plant,  and  should  be  classed  as  ordinary 
operating  expenses,  and  be  accorded  priority  over  the  mortgage  debts 
in  payment  out  of  the  earnings  during  the  receivership  and  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  propert}'.  This  theorv  cannot  be 
sustained.  The  liability  was  not  incurred  in  the  course  of  the  receiver- 
ship, but  was  incurred  at  a  time  when  the  waterworks  was  being  op- 
erated by  the  water  company.  It  is  not  based  upon  anything  which 
tended  to  preserve  or  enhance  the  value  of  the  mortgage  security,  but 
is  based  upon  personal  injuries  to  persons  not  in  the  employ  of  the  wa- 
ter company,  caused  by  the  negligence  of  the  company,  and  occurring 
more  than  two  years  before  the  receivership.  It  is  well  settled  by  the 
decisions  of  this  and  other  courts  that  such  claims  are  not  preferential 
debts.  St.  Louis  Trust  Co.  v.  Riley,  16  C.  C.  A.  610,  70  Fed.  32,  30 
L.  R.  A.  456;  Farmers'  Loan  &  Trust  Co.  v.  Northern  Pacific  R.  K. 
Co.,  24  C.  C.  A.  511,  79  Fed.  227;  Veatch  v.  American  Loan  &  Trust 
Co.,  25  C.  C.  A.  39,  79  Fed.  471 ;  Farmers'  Loan  &  Trust  Co.  v.  Nes- 
telle,  25  C.  C.  A.  194,  79  Fed.  V48;  Farmers'  Lcmn  &  Trust  Co.  v. 
Longworth,  27  C.  C.  A.  541,  83  Fed.  336;  Veatch  v.  American  Loan  & 
Trust  Co.,  28  C.  C.  A.  384,  387,  84  Fed.  274,  277.  Any  preference  or 
priority  to  which  these  interveners  may  be  entitled  was  obtained  solely 
by  their  intervention,  in  the  receivership  suit. 

3.  When  the  judgments  in  favor  of  Dana  and  Whiting  were  ren- 
dered the  entire  property  of  the  water  company  was  in  the  possession 
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of  a  receiver,  appointed  in  a  judgment  creditor's  suit,  who  was  carry- 
ing on  the  business  of  the  company  and  collecting  its  inccxne.  This 
property  was  also  covered  by  two  mortgages  soon  after  in  process  of 
foreclosure.  Being  unable  to  employ  an  execution  or  other  proceed- 
ing at  law  in  obtaining  satisfaction  of  their  judgments,  Dana  and  Whit- 
ing secured  the  leave  of  the  court  and  intervened  in  the  receivership 
suit  through  petiticMis  in  the  nature  of  creditors'  bills.  These  operated 
as  equitable  levies,  and  fastened  upon  the  property  and  income  of  the^ 
water  company  in  the  receiver's  hands  equitable  liens  for  the  satisfac- 
tion of  interveners'  judgments,  subject  to  prior  liens  and  superior  equi- 
ties. 2  Barbour's  Ch.  Pr.  157;  Miller  v.  Sherry,  2  Wall.  249,  17  L. 
Ed.  827;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798,  800,  24 
L.  Ed.  144 ;  Young  v.  Kelly,  3  App.  D.  C.  296,  305 ;  High  on  Receivers 
(3d  Ed.)  §  254c.  As  the  tangible  property  was  insufficient  to  pay  the 
mortgage  indebtedness,  the  intervention  was  effective,  if  at  all,  only 
against  the  income,  and  the  principal  controversy  here  is  as  to  how.  far 
this  income  is  subject  to  prior  liens  and  superior  equities.  The  inter- 
veners concede  that  the  trust  company's  mortgage  pledged  the  income 
of  the  water  company,  as  well  as  the  corpus  of  its  property,  and  that 
by  the  order  extending  the  receivership  to  the  trust  company's  suit 
this  pledge  became  effective  against  the  income  subsequently  earned, 
so  as  to  charge  it  with  a  lien  in  favor  of  the  trust  company  prior  and 
superior  to  that  obtained  by  their  intervention. 

4.  Did  the  pledge  of  income  in  the  trust  company's  mortgage  be- 
come effective  against  income  earned  prior  to  the  extension  of  the  re- 
ceivership, September  27,  1895?  If  not,  the  intention  of  the  parties 
to  that  instrument,  declared  in  unambiguous  terms,  has  miscarried, 
and  creditors  who  were  less  diligent  than  the  trust  company,  and  who 
had  no  mortgage  or  other  lien  upon  the  water  company's  property,  and 
no  pledge  of  its  income,  have  secured  a  substantial  part  of  the  income, 
earned  after  the  time  when  the  trust  company  asserted  its  right  under 
the  pledge.  O'Halloran,  a  judgment  creditor,  was  the  first  to  move 
against  the  water  company's  income,  and  in  his  suit  the  receiver  was 
originally  appointed.  O'Halloran  has  been  paid,  and  is  no  longer  a 
party  to  the  controversy,  which  now  really  concerns  only  the  trust  com- 
pany as  second  mortgagee,  or  the  bondholders  whom  it  represents,  and 
the  intervening  judgment  creditors,  Dana  and  Whiting.  The  trust 
company  was  the  next  to  move.  It  commenced  a  suit  to  foreclose  its 
mortgage  and  to  obtain  the  income  therein  pledged.  The  water  com- 
pany was  then  insolvent,  and  its  entire  property  was  in  the  possession 
of  the  receiver.  In  its  bill  the  trust  company  distinctly  claimed  the  in- 
come, and  prayed  that  it  be  placed  in  possession  of  the  mortgaged 
property  under  the  terms  of  the  mortgage,  or  that  a  receiver  ht  ap- 
pointed to  take  possession  and  collect  the  income  for  its  benefit.  The 
water  company,  not, being  in  possession,  could  not  perform  its  under- 
taking to  deliver  possession  of  the  property  to  the  trust  company,  and 
thus  place  it  in  a  position  to  receive  the  income.  Nor  could  the  re- 
ceiver surrender  the  possession  without  the  direction  of  the  court.  Un- 
der the  court's  appointment,  the  receiver  was  exercising  the  water 
company's  right  to  collect  and  disburse  the  income  until  the  trust  com- 
pany could  and  should  lawfully  claim  it  under  the  pledge  in  its  mort- 
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gage.  As  against  the  trust  company,  he  had  no  better  right  to  the  in- 
come than  the  water  company,  and  the  court  could  give  him  none  at 
the  instance  of  a  creditor,  like  O'Halloran,  who  had  no  prior  or  superior 
•pledge  or  lien.  The  contingency  had  happened  when,  under  the  terms 
of  the  mortgage,  the  trust  company  was  entitled  to  claim  the  income, 
and  when,  for  the  protection  of  the  bondholders,  it  was  essential  that 
the  pledge  should  be  enforced.  The  existing  receivership  did  not  im- 
.  pair  the  pledge,  or  render  the  property  or  its  income  less  subject  to  the 
mortgage  to  the  trust  company  than  if  the  property  was  still  in  the  pos- 
session of  the  water  ccMnpany.  Freedman's  Savings  Co.  v..  Shepherd, 
127  U.  S.  494,  507,  8  Sup.  Ct.  1250,  32  L.  Ed.  163;  JCneeland  v.  Trust 
Co.,  136  U.  S.  89,  97,  10  Sup.  Ct.  950,  34  L.  Ed.  379.  It  altered  the 
situation  only  to  the  extent  that  it  affected  the  manner  in  which  the 
pledge  should  be  asserted  to  make  it  effective.  The  situation  and  the 
course  to  be  pursued  could  not  well  be  better  stated  than  is  done  in 
Seibert  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  52  Minn.  246,  256,  53 
N.  W.  1 151,  1 1 54,  where  the  court  says: 

**If,  however,  the  receiver  is  appointed  solely  for  the  benefit  of  the  plain- 
tiflP.  in  an  action  to  which  the  senior  mortgagees  of  income  are  not  parties, 
and  they  do  not  choose  to  acquiesce,  what  are  they  to  do?  They  cannot  take 
possession  from  the  mortgagor ;  the  action  of  the  court  has  disabled  them  to 
do  that  Shall  they  sue  the  receiver  for  the  possession?  The  court  would 
hardly  permit  that  Shall  they  petition  the  court  to  discharge  him,  or  di- 
rect him  to  turn  the  property  over  to  them?  There  might  be  reasons — ^there 
were  in  this  case — growing  out  of  questions  of  priority  as  to  part  of  the 
property,  and  to  the  earnings  properly  attributable  to  that  part,  why  the 
court  could  not  properly  grant  such  a  petition.  Being  unable  to  take  the 
possession  from  the  mortgagor  or  from  the  receiver,  what,  then,  can  they 
do,  except,  if  they  are  not  parties  to  the  action,  to  come  in  by  intervention, 
or,  if  they  are  parties,  to  petition  the  court  that  there  be  paid  to  them  by  the 
receiver,  out  of  the  earnings  which  shall  come  into  his  hands,  such  part  as, 
but  for  his  appointment,  they  would  have  had  the  right  to  receive  and  apply 
on  their  mortgages.  •  •  •  When  such  mortgagees  are  in  the  action,  and 
so  in  position  to  make  their  demand  upon  the  court,  it  is  entirely  immaterial 
in  what  form  it  is  made,  so  that  it  is  clearly  made,  and  presents  to  the  court 
the  ground  of  their  claim.  If  it  be  not  already  before  It  And  at  whose  in- 
stance the  receiver  was  appointed,  and  on  what  ground  he  was  appointed, 
are  wholly  immaterial.  Their  right  to  demand  that  the  earnings  which  shall 
come  into  the  hands  of  the  receiver  shall  be  held  for  and  paid  to  them  does 
not  depend  on  those  things,  but  on  the  facts  that,  by  taking  the  property 
through  its  receiver,  the  court  has  placed  itself,  so  far  as  such  senior  mort- 
gagees are  concerned,  in  the  position  of  the  mortgagor,  and  that  their  only 
remedy  is  by  application  to  the  court" 

By  placing  the  property  of  the  water  company  in  the  custody  of  a 
receiver,  and  carrying  on  the  business  of  the  company  through  him, 
the  court  assumed  the  burden,  during  the  continuance  of  the  receiver- 
ship, of  administering  the  property  and  collecting  the  income  for  the 
benefit  of  whomsoever  was  entitled  thereto,  giving  due  effect  to  such 
priorities  of  right  as  were  or  should  be  acquired  under  equitable  levies 
of  judgment  creditors  or  pledges  made  by  the  debtor  company.  Hitz 
V.  Jenks,  123  U.  S.  297,  306,  8  Sup.  Ct  143,  31  L.  Ed.  156;  Dow  v. 
Memphis  &  Little  Rock  R.  R.  Co.,  124  U.  S.  652,  655,  8  Sup.  Ct.  673, 
31  L.  Ed.  565 ;  Union  Bank  of  Chicago  v.  Kansas  City  Bank,  136  U.  S. 
223,  236,  10  Sup.  Ct  1013,  34  L.  Ed.  341 ;  Porter  v.  Sabin,  149  U.  S. 
473*  479>  13  Sup.  Ct.  1008,  37  L.  Ed.  815;   Ames  v.  U.  P.  Ry.  Co. 
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{C.  C.)  60  Fed.  966, 969.  A  pledge  of  income  does  not  become  effective 
so  long  as  the  mortgagor  is  permitted  to  remain  in  possession  of  the 
property  and  to  receive  and  disburse  the  earnings.  Galveston  Rail- 
road v.Cowdrey,  11  Wall.  459,  482,  483,  20  L.  Ed.  199;  Oilman  v. 
Illinois  &  Mississippi  Telegraph  Co.,  91  U.  S.  603,  616,  617,  23  L.  Ed. 
405 ;  American  Bridge  Co.  v.  Heidelbach,  94  U.  S.  798,  24  L.  Ed.  144 ; 
Freedman's  Savings  Co.  v.  Shepherd,  127  U.  S.  502,  503,  8  Sup.  Ct. 
1250,  32  L.  Ed.  163;  United  States  Trust  Co.  v.  Wabash  Ry.  Co., 
150  U.  S.  287,  308,  14  Sup.  Ct.  86,  37  L.  Ed.  1085.  For  the  same  rea- 
son the  pledge  is. not  operative  so  long  as  the  mortgagee,  by  remain- 
ing silent,  acquiesces  in  the  possession  of  the  property  and  the  collec- 
tion of  the  income  by  a  receiver  for  purposes  other  than  the  satisfaction 
of  the  mortgage  debt.  Sage  v.  Memphis  &  Little  Rock  R.  R.  Co.,  125 
U.  S.  361,  378,  8  Sup.  Ct.  887,  31  L.  Ed.  694;  Seibert  v.  Minneapolis 
&  St.  Louis  Ry.  Co.,  52  Minn.  255,  53  N.  W.  1151.  The  mortgagor 
was  not  in  possession,  but  a  receiver  was,  and  he  was  not  collecting  the 
income  for  the  benefit  of  the  trust  company.  To  be  effectual,  a  demand 
should  generally  be  addressed  to  one  who  possesses  the  authority  to 
determine  whether  it  shall  be  granted  or  refused.  Here  the  demand 
for  the  income  could  not  be  acted  upon  by  others  than  the  court,  and  it 
so  vitally  affected  the  existing  receivership  that,  to  be  effectual,  it  was 
essential  it  should  be  presented  to  the  court  in  the  receivership  suit. 
The  trust  company,  therefore,  in  pursuance  of  the  only  course  open 
to  it— clearly  the  correct  one — obtained  the  leave  of  the  court,  and, 
intervening  in  the  receivership  suit,  filed  therein  a  petition  setting  forth 
the  facts  showing  its  right  to  the  income,  and  containing  ample  prayers 
to  entitle  its  claim  to  recognition.  This  intervention  in  aid  of  its  pend- 
ing suit  for  a  foreclosure  was  an  effective  assertion  of  the  trust  com- 
pany's claim,  and  operated  to  charge  with  the  lien  of  its  mortgage  all 
the  income  subsequently  earned.  Dow  v.  Memphis  &  Little  Rode  R.  R. 
Co.,  supra;  Sage  v.  Memphis  &  Little  Rock  R.  R.  Co.,  125  U.  S.  378, 
379,  8  Sup.  Ct.  887,  31  L.  Ed.  694;  Seibert  v.  Minneapolis  &  St  Louis 
Ry.  Co.,  52  Minn.  256,  53  N.  W.  1151 ;  Hook  v.  Bosworth,  12  C.  C.  A. 
208,  214,  64  Fed.  443,  448,  24  U.  S.  App.  341,  349;  Central  Trust  Co. 
V.  Wabash,  etc.,  Ry,  Co.  (C.  C.)  46  Fed.  26,  34 ;  High  on  Receivers,  § 
254c.  It  was  not  necessary  that  a  new  receiver  be  appointed  under  its 
bill,  or  that  the  existing  receivership  be  formally  extended  to  its  suit. 
These  were  matters  beyond  its  control.  It  is  sufficient  that  after  this 
assertion  of  its  claim  the  existing  receivership  was  continued,  and  the 
subsequent  income  brought  within  the  court's  control,  that  in  the  decree 
subsequently  entered  in  the  foreclosure  suit,  to  which  the  water  com- 
pany and  the  receiver  were  parties,  all  questions  ^oing  to  the  existence 
of  the  pledge  and  the  right  to  enforce  it  at  the  time  of  the  trust  com- 
pany's intervention  in  the  receivership  suit  were  settled  and  determined 
favorably  to  the  trust  cainpany,  and  that  this  income  is  needed  to  sat- 
isfy the  mortgage  debt.  The  income  was  not  something  which  could 
be  dealt  with  or  sold  under  the  foreclosure  decree,  like  the  real  and  per- 
sonal property  covered  by  the  mortgage,  but,  being  money,  or  rights 
in  action  which  were  being  converted  into  money,  had  to  be  impounded 
and  preserved  so  that  upon  foreclosure  of  the  mortgage  it  might  be 
forthcoming  under  the  pledge,  and  be  capable  of  application  upon  the 
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mortgage  debt.  It  requires  no  further  statement  or  discussion  to  ^liow 
that  the  means  employed  for  the  enforcement  of  this  pledge  of  income 
have  been  by  a  suit  for  foreclosure  in  a  court  of  equity  and  other  pro- 
ceedings in  that  court  consistent  with  the  tlieory  that  the  mortgage 
gave  a  lien  upon  the  income  and  did  not  convey  the  title.  As  to  the  in- 
come earned  sitbsequently  to  the  trust  company's  intervention  in  the 
receivership  suit,  possession  thereof  was  obtained  through  a  receiver 
in  a  suit  where  the  mortgagee  was  asserting  a  right  to  the  income  under 
its  mortgage.  The  course  pursued  is  in  entire  harmony  with  the  views 
expressed  by  the  Supreme  Court  of  Kansas  in  Seckler  v.  Delfs,  25 
Kan.  159,  and  with  those  of  Mr.  Justice  Brewer  in  Mercantile  Trust 
Co.  of  New  York  v.  Missouri,  Kansas  &  Texas  Ry.  Co.  (C.  C.)  36  Fed. 
221,  225,  I  L.  R.  A.  397.  It  is  not  material  that  the  mortgagee  may 
have  also  claimed,  under  the  terms  of  the  mortgage,  a  right  to  have  the 
possession  of  the  mortgaged  property  surrendered  to  it,  and  to  be  per- 
mitted to  collect  the  income  without  the  aid  of  a  receiver.  The  income 
could  be  subjected  to  the  lien  of  the  mortgage  without  sustaining  this 
claim,  and  a  suitor  does  not,  by  making  his  claim  too  broad,  lose  his 
right  to  relief  to  which  he  is  otherwise  entitled.  Wallace  v.  Loomis, 
97  U.  S.  146,  160,  161,  24  L.  Ed.  895.  It  may  be  that,  under  the  au- 
thority to  pledge  income  specially  and  expressly  given  to  corporations 
in  Kansas  (Gen.  St.  1901,  §  1274),  the  trust  company's  mortgage  is 
excepted  from  the  operation  of  the  statute  (sections  4216  and  4848) 
which  controlled  the  decision  in  Seckler  v.  Delfs,  and  that  in  that  state 
it  is  competent  for  mortgagor  and  mortgagee  to  stipulate,  in  a  cor- 
porate income  mortgage  like  this,  that  tlie  mortgagee,  upon  default  in 
payment  by  the  mortgagor,  may  take  possession  of  the  property  and 
collect  the  income  without  the  aid  of  a  receiver  (see  Seibert  v.  Minne- 
apolis &  St.  Louis  Ry.  Co.,  52  Minn.  146,  253,  254,  53  N.  W.  .1151); 
but  the  facts  of  this  case  do  not  require  a  decision  of  this  question. 
The  cases  of  Teal  v.  Walker,  in  U.  S.  242,  4  Sup.  Ct.  420,  28  L.  Ed. 
415,  and  Couper  v.  Shirley,  21  C.  C.  A.  288,  75  Fed.  168,  relied  upon  by 
counsel  for  the  judgment  creditors,  presented  controversies  growing 
out  of  mortgages  of  real  property  in  the  states  of  Oregon  and  Washing- 
ton, the  statutes  of  which,  without  recognition  or  reservation  of  any 
right  of  the  parties  to  stipulate  otherwise,  declare,  in  effect,  that  the 
mortgagor  of  real  property  shall  be  entitled  to  the  possession,  and  in 
consequence  to  the  rents  and  profits,  until  "foreclosure  and  sale."  Un- 
like this,  the  Kansas  statute  declares  that,  "in  the  absence  of  stipulations 
to  the  contrary,"  the  mortgagor  shall  be  entitled  to  retain  the  posses- 
sion. The  inhibition  in  Kansas,  as  construed  in  Seckler  v.  Delfs,  seems 
to  be  not  against  a  pledge  of  the  rents  and  profits  accruing  prior  to 
foreclosure  and  sale,  or  against  stipulations  affecting  the  possession  and 
reasonably  necessar)'  to  make  the  pledge  of  income  of  advantage  as  a 
security,  but  against  treating  the  mortgage  as  a  conveyance  of  title  to 
the  property  or  fents  and  profits,  and  against  enforcing  the  mortgage 
stipulations,  whether  relating  to  the  property  or  the  rents  and  profits, 
otherwise  than  through  the  aid  of  a  court  of  equity.  The  difference  in 
the  local  laws  is  such  that  Teal  v.  Walker  and  Couper  v.  Shirley  are 
not  of  controlling  or  persuasive  application  to  an  income  mortgage, 
upon  property  in  Kansas,  given  by  a  Kansas  corporation  under  the  ex- 
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press  authority  of  the  laws  of  that  state.  The  judgment  creditors, 
Dana  and  Whiting,  did  not  move  against  the  water  company's  income 
until  more  than  five  months  after  the  trust  company,  by  reason  of  its 
superior  diligence  in  asserting  the  pledge  in  its  mortgage,  had  made  the 
same  effective  against  future  income.  It  follows  that  tfie^equitable 
levy  and  lien  effected  by  the  intervention  of  Dana  and  Whiting  in  the 
receivership  suit  is  operative  only  upon  income  earned  prior  to  the  trust 
company's  intervention,  and  not  required  to  satisfy  the  claim  of  O'Hal- 
loran,  or  to  satisfy  the  obligations  of  the  receivership  properly  charge- 
able against  such  prior  income. 

5.  Does  the  decree  in  the  Strong  suit  bar  Dana  and  Whiting  from 
claiming  the  rental  there  awarded  to  Strong  under  his  mortgage? 
Whether  that  mortgage  covered  this  rental,  and,  if  it  did,  whether 
Strong  took  the  steps  necessary  to  make  it  effective  in  that  regard,  are 
questions  which  are  determined  in  his  favor  by  the  decree  in  his  suit. 
If  the  court  had  jurisdiction  of  the  subject-matter,  and  had  before  it 
the  requisite  parties  to  bind  Dana  and  Whiting,  further  consideration 
of  these  questions  is  precluded.  As  shown  in  the  foriegoing  statement, 
Strong's  bill,  the  city's  answer,  and  the  answer  or  intervening  petition 
of  the  receiver  make  it  manifest  that  it  was  the  intention  of  the  parties 
to  present  for  th«:ourt's  decision  in  that  suit  a  controversy  respecting 
rental  then  due  from  the  city  under  its  contract  with  the  water  com- 
pany. Strong  claimed  this  contract  was  covered  by  his  mortgage,  and 
especially  claimed  that  the  city  and  water  company  were  obligated,  by 
the  terms  of  the  ordinance,  to  set  apart  and  pay  over  to  the  Kansas 
fiscal  agency  in  New  York  for  application  upon  the  interest  and  prin- 
cipal secured  by.  his  mortgage  the  rental  for  the  original  150  hydrants. 
There  was  no  occasion  for  making  the  city  a  party  to  Strong's  bill, 
unless  it  was  to  secure  {he  payment  of  the  rental  to  Strong.  The  re- 
ceiver claimed  all  of  tlie  rental  as  part  of  the  income  of  the  water  com- 
pany, which  he,  as  receiver,  was  directed  to  collect  and  reduce  to  pos- 
session. The  city,  while  apparently  admitting  the  rental  to  be  due  to 
the  water  company,  denied  Strong's  right  to  it.  It  was  the  case  of  two 
rival  claimants  for  payment  of  the  same  admitted  debt,  and  was  a  mat- 
ter growing  out  of  Strong's  mortgage,  and  affecting  its  extent  as  a 
security.  Both  Strong  and  the  receiver  were  claiming  through  and 
asserting  the  right  of  the  water*  company  against  the  city.  That  the 
court  had  jurisdiction  of  the  subject-matter  is  clear.  .While  the  re- 
ceiver was  not  made  a  party  to  the  Strong  bill,  he  might  have  been, 
and  his  subsequent  appearance  or  intervention  in  that  suit  was  not 
excepted  to.  This  appearance  or  intervention  was  fully  justified  by 
the  direction,  given  to  the  receiver  at  the  time  of  his  appointment,  to 
defend  any  suit  seeking  to  establish  a  lien  against  the  water  company's 
property,  and  to  prosecute  any  action  necessary  for  the  collection  of 
any  sum  due  to  the  company.  Shields  v.  Coleman,  157  U.  S.  168,  178, 
15  Sup.  Ct.  570,  39  L.  Ed.  660.  The  receiver  was  therefore  to  be 
treated  as  though  he  had  originally  been  made  a  defendant  (French  v. 
Gapen,  105  U.  S.  509,  525,  26  L.  Ed.  951),  at  least  so  far  as  the  rental 
was  concerned.  Particularly  is  this  true  since  the  Strong  suit  and  the 
receivership  suit  were  both  in  the  same  court.  By  its  decree  the  court 
resolved  the  controversy,  with  respect  to  certain  of  the  rental,  in  favor 
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of  Strong  and  against  the  receiver.  The  decree  was  rendered  January 
2S>  18517.  No  appeal  therefrom  was  ever  prosecuted.  One  prayed 
by  the  trust  company  was  allowed,  but  not  perfected.  The  time  for 
an  appeal  expired  July  25,  1897.  Act  March  3,  1891,  c.  517,  §11, 
26  Stat.  829  [U.  S.  Comp.  St.  1901,  p.  552] ;  United  States  v.  Baxter, 
2  C.  C.  A.  410,  51  Fed.  624.  No  effort  has  been  made  to  have  the  de- 
cree reversed  or  modified  upon  a  bill  of  review  for  error  in  law  appar- 
ent upon  the  face  of  the  decree  or  record,  and  it  is  now  too  late  to  do 
so.  Thomas  v.  John  Harvie's  Heirs,  10  Wheat.  146,  6  L.  Ed.  287; 
Kennedy  v.  Georgia  State  Bank,  8  How.  586,  609,  12  L.  Ed,  1209. 
Nor  is  it  now  sought  to  have  the  decree  reversed  or  modified  on  account 
of  any  newly  discovered  evidence,  or  to  have  it  f  acated  on  account  of 
fraud  or  otherwise.  The  intervening  petitions  of  Dana  and  Whiting, 
filed  January  20,  1899,  almost  two  years  after  the  decree  was  render^, 
proceed  upon  the  theory  that,  as  matter  of  law,  the  decree  should  have 
rejected  any  claim  of  Strong  to  hydrants'  rental,  and  that  the  petitioners 
are  not  bound  by  the  decree  because  not  parties  to  it  No  misconduct 
or  bad  faith  is  charged  against  the  receiver,  and  the  only  imputation 
of  bad  faith  is  embraced  in  the  charge  that  the  trust  company  "caused 
the  said  decree"  to  order  the  city  to  pay  the  rental  to  Strong, 
"whereby  through  the  cunning"  of  the  trust  company  and  another 
company,  which  acquired  the  waterworks  after  the  foreclosure  sale, 
the  rental  was  put  beyond  the  enforcement  of  tlie  petitioners'  equitable 
levy.  The  petitioners  do  not  state  the  manner  in  which  or  the  means 
by  which  the  trust  ccMnpany  caused  this  provision  to  be  inserted  in  the 
decree,  or  what  constituted  the  cunning  spoken  of.  As  made,  the 
charge  is  without  effect  (Ambler  v.  Choteau,  107  U.  S.  586,  591,  i 
Sup.  Ct.  556,  27  L.  Ed.  322;  Fogg  v.  Blair,  139  U.  S.  118,  127,  11 
Sup.  Ct  476,  35  L.  Ed.  104;  Ritchie  v.  McMiillen,  159  U.  S.  235,  241, 
16  Sup.  Ct.  171,  40  L.  Ed.  133),  and  it  seems  to  have  been  abandoned. 
Of  course,  the  Strong  decree  binds  the  receiver,  and  bars  any 
further  action  or  suit  by  him,  or  others  acting  in  the  same  right, 
against  the  city  for  the  rental  awarded  to  Strong.  The  creditors, 
Dana  &  Wlnting,  were  not  actual  parties  to  the  Strong  suit,  but  they 
were  represented  by  the  receiver,  and  are  as  much  bound  by  the  decree 
as  he  is.  They  were  what  are  sometimes  termed  quasi  parties.  Upon 
the  appointment  of  the  receiver  the  right  to  enforce  the  pa)mient  of 
hydrants'  rental  and  other  rights  in  action  due  to  the  water  company, 
or  becoming  due  during  the  continuance  of  the  receivership,  vested  in 
the  receiver,  and  he  became  the  proper  party  to  prosecute  all  necessary 
suits  for  that  purpose,  and  to  defend  such  suits  as  should  be  commenced 
for  the  purpose  of  establishing  claims  against  or  rights  to  the  property 
of  the  water  company.  Porter  v.  Sabin,  149  U.  S.  473,  478,  13  Sup. 
Ct.  1008,  37  L.  Ed.  815;  Doggett  v.  Railroad  Co.,,  99  U.  S.  72,  78, 
25  L.  Ed.  301 ;  Express  Co.  v.  Railroad  Co.,  99  U,  S.  lOi,  199, 
25  L.  Ed.  319;  Gray  v.  Davis,  10  Fed.  Cas.  1006,  1009;  Davis  v. 
Gray,  16  Wall.  203,  217,  219,  21  L.  Ed.  447;  High  on  Receivers  (3d 
Ed.)  §  316.  In  such  suits,  whether  brought  by  the  receiver  or  against 
him,  it  is  not  necessary,  and  generally  is  not  even  proper,  to  join  credit- 
ors of  the  debtor  company  with  the  receiver  as  parties.  Doggett  v. 
Railroad  Co.,  Express  Co.  v.  Railroad  Co.,  Gray  v.  Davis,  supra.    The 
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receiver  is  the  representative  of  the  court  and  of  all  the  parties  in  in- 
terest, and  can  neither  surrender  to  others  nor  divide  with  them  the 
management  of  the  prosecution  or  defense  of  such  suits  or  the  responsi- 
bility therefor.  Doggett  v.  Railroad  Co. ;  Express  Co.  v.  Railroad  Co. ; 
Porter  v.  Sabin,  149  U.  S.'479»  ^3  Sup.  Ct  1008,  37  L.  Ed.  815;  Gray 
V.  Davis,  supra ;  Ames  v.  Union  Pacific  Ry.  Co.,  supra ;  High  on  Receiv- 
ers (3d  Ed.)  §§  134, 135, 650 ;  Jones  on  Railroad  Securities,  §  495.  Where 
it  is  necessary  to  apply  for  and  obtain  leave  of  court  to  sue  a  receiver 
in  his  official  capacity,  "it  is  not  essential  to  the  jurisdiction  of  the  court 
over  the  receiver,  or  to  the  validity  of  the  order,  that  the  application 
should  be  based  upon  notice  to  the  parties  in  the  action  wherein  the 
receiver  was  appointed.  It  is  sufficient  that  leave  be  granted  by  the 
court  having  control  over  the  receiver,  upon  notice  to  him,  against 
whom  alone  the  cause  of  action  exists,  and  against  whom  the  proceed- 
ings must  be  brought."  High  on  Receivers  ^d  Ed.)  §  265 ;  Potter  v* 
Bunnell,  20  Ohio  St.  150,  158;  Farwell  v.  Great  Western  Railroad  Co., 
161  111.  522,  618,  44  N.  E.  891.  The  principle  underlying  the  several 
cases  bearing  upon  the  representative  character  of  a  receiver  is  well 
shown  in  Gray  v.  Davis,  supra.  It  was  a  case  wherein  a  receiver  ap- 
pointed in  a  railroad  foreclosure  suit  filed  a  bill  against  officers  of  the 
state  of  Texas  to  enjoin  them  from  taking  certain  action  calculated  to 
impair  property  interests  of  the  railroad  company  in  the  charge  of  the 
receiver,  and  held  by  him  for  the  benefit  of  the  creditors  of  the  com- 
pany. A  demurrer  was  interposed  upon  the  ground  that  the  creditors 
to  be  affected  were  not  made  parties  to  the  bill.  The  demurrer  was 
overruled,  the  circuit  judge  saying :  "The  creditors  are  neither  neces- 
sary nor  proper  parties,  because  tiiey  are  represented  by  the  complain- 
ant who  is  a  receiver."  Gray  v.  Davis,  10  Fed.  Cas.  1009.  This  rul- 
ing was  affirmed  in  the  Supreme  Court,  where  it  was  stated : 

••A  receirer  is  appointed  upon  a  principle  of  Justice  for  the  benefit  of  all 
concerned.  Every  kind  of  property  of  such  a  nature  that,  if  legal,  it  might 
be  taken  in  execution,  may,  if  equitable,  be  put  into  his  possession.  Hence 
the  appointment  has  been  said  to  be  an  equitable  execution.  He  is  virtually 
a  representative  of  the  court,  and  of  all  the  parties  in  Interest  in  the  litiga- 
tion wherein  he  is  appointed.  He  is  required  to  take  possession  of  property 
as  directed,  because  it  is  deemed  more  for  the  Interests  of  Justice  that  he 
should  do  so  than  that  the  property  should  be  in  the  possession  of  either  of 
the  parties  in  the  litigation.  He  is  not  appointed  for  the  benefit  of  either  of 
the  parties,  but  of  all  concerned."    Davis  v.  Gray,  16  Wall.  217,  21  L.  Ed.  447. 

Mr.  Calvert,  in  his  work  on  Parties  in  Equity,  says  (pages  20,  21): 

"TThere  are  certain  persons  whose  representative  character  is  derived  from 
the  law.  The  most  familiar  instance  is  that  of  executors  and  administra- 
tors in  respect  of  the  personal  estate  of  their  testator  or  intestate.  When- 
ever a  suit  is  instituted  which  affects  that  personal  estate,  all  the  legatees 
have  precisely  that  kind  of  Interest  which  has  been  specified  In  the  general 
rule;  but  they  are  unnecessary  parties,  inasmuch  as  by  law  their  interests 
are  protected.  They  themselves  may  be  said  to  be  represented  in  the  person 
of  the  executor  or  administrator.  It  would  be  very  Inconvenient  to  bring 
them  all  In  their  own  persons  before  the  court,  so  they  are  allowed  to  ap- 
pear by  their  representatives.  Thus  an  adequate  protection  is  provided  for 
their  interests,  and  the  spirit  of  the  general  rule  is  adopted,  although  the  let- 
ter of  it  is,  for  the  sake  of  convenience,  evaded." 

The  relation  of  a  receiver  to  intervening  creditors,  like  these,  is 
much  the  same  as  that  of  a  mortgage  trustee  to  the  bondholders. 
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The  rights  and  lien  of  the  bondholders  must  be  worked  out  and  en- 
forced, in  greater  part,  through  the  trustee,  and  those  of  the  interven- 
ing creditors  through  the  receiver.  Being  bound  by  both  what  i? 
done  by  and  what  is  done  against  his  representative,  the  bondholder 
or  intervening  creditor,  as  the  case  may  be,  should  have  some  rea- 
sonable and  timely  concern  for  whatever  is  done.  A  receiver  is  al- 
ways under  the  control  of  the  court,  and  if  these  creditors  believed 
a  wrong  was  done  to  them  by  the  Strong  decree  it  was  open  for 
them,  upon  a  reasonable  showing,  to  invoke  this  control  for  the 
purpose  of  effecting  the  institution  of  appropriate  proceedings,  by 
appeal  or  otherwise,  to  remedy  that  wrong.  The  court  could  have 
directed  the  receiver  to  act,  or  have  permitted  the  creditors  to  do  so 
in  the  receiver's  name ;  but  application  for  the  institution  of  any  such 
proceeding  does  not  appear  to  have  ever  been  made  by  the  creditors 
either  to  the  receiver  or 'to  the  court.  "It  cannot  be  doubted  that,  un- 
der some  circumstances,  a, trustee  may  represent  his  beneficiaries  in 
all  things  relating  to  their  common  interest  in  the  trust  property.  He 
may  be  invested  with  such  powers  and  subjected  to  such  obligations 
that  those  for  whom  he  holds  will  be  bound  by  what  is  done  against 
him,  as  well  as  by  what  is  done  by  him.  The  difficulty  lies  in  ascertain- 
ing whether  he  occupies  such  a  position,  not  in  determining  its  effect 
if  he  does.  If  he  has  been  made  such  a  representative,  it  is  well  set- 
tled that  his  beneficiaries  are  not  necessary  parties  to  a  suit  by  him 
against  a  stranger  to  enforce  the  trust.  (Shaw  v.  Norfolk  Co.  R.  R. 
Co.,  5  Gray,  171 ;  Bifield  v.  Taylor,  i  Beat.  91 ;  Campbell  v.  R.  R. 
Co.,  I  Woods,  376  [Fed.  Cas.  No.  2,366] ;  Ashton  v.  Atlantic  Bank, 
3  Allen,  220);  or  to  one  by  a  stranger  against  him  to  defeat  it  in 
whole  or  in  part  (Rogers  v.  Rogers,  3  Paige,  379;  Wakeman  v. 
Grover,  4  Paige,  34;  Winslow  v.  M.  &  P.  R.  R.  Co.,  4  Minn.  317  [Gil. 
230,  jy  Am.  Dec.  519] ;  Campbell  v.  Watson,  8  Ohio,  500).  In  such 
cases  the  trustee  is  in  court  for  and  on  behalf  of  the  beneficiaries; 
and  they,  though  not  parties,  are  bound  by  the  judgment,  unless  it  is 
impeached,  for  fraud  or  collusion  between  him  and  the  adverse  party. 
The  principle  which  underlies  this  rule  has  always  been  applied  in  pro- 
ceedings relating  to  railway  mortgages,  where  a  trustee  holds  the 
security  for  the  benefit  of  the  bondholders.  It  is  not,  as  seems  to 
be  supposed  by  the  counsel  for  the  appellants,  a  new  principle  de- 
veloped by  the  necessities  of  that  class  of  cases,  but  an  old  one,  long 
in  use  under  analogous  circumstances,  and  found  to  be  well  adapted 
to  the  protection  of  the  rights  of  those  interested  in  such  securities, 
without  subjecting  litigants  to  unnecessary  inconvenience.  *  *  * 
If  the  creditors,  mindful  of  their  interests,  are  dissatisfied  with  the 
manner  in  which  he  represents  them  in  suits  that  are  pending,  they 
may,  under  proper  circumstances,  intervene,  and  ask  to  be  made 
parties,  so  as  to  speak  for  themselves ;  but  their  adversary  need  not  go 
after  them,  except  under  the  direction  of  the  court."  Kerrison,  As- 
signee, V.  Stewart,  93  U.  S.  155,  160, 162,  23  L.  Ed.  843.  "The  trustee 
of  a  railroad  mortgage  represents  the  bondholders  in  all  legal  pro- 
ceedings carried  on  by  him  affecting  his  trust,  to  which  they  are  not 
actual  parties,  and  whatever  binds  him,  if  he  acts  in  good  faith,  binds 
them.  If  a  bondholder  not  a  party  to  the  suit  can,  under  any  circum- 
stances, bring  a  bill  of  review,  he  can  only  have  such  relief  as  the 
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trustee  would  be  entitled  to  in  the  same  form  of  proceeding."  Shaw 
V.  Railroad  Co.,  lOO  U.  S.  605,  611,  25  L.  Ed.  757.  See,  also,  Wallace 
V.  Loomis,  97  U.  S.  146,  163,  24  L.  Ed.  895;  Richter  v.  Jerome, 
123  U.  S.  233,  246,  .8  Sup.  Ct.  106,  31  L.  Ed.  132;  Vetterlein  v. 
Barnes,  124  tj.  S.  169,  8  Sup.  Ct.  441,  31  L.  Ed.  400;  Elwell  v.  Fos- 
dick,  134  U.  S.  500,  511,  10  Sup.  Ct.  598,  33  L.  Ed.  998;  Kneeland  v. 
Luce  (2)  141  U.  S.  491,  Sog,  12  Sup.  Ct.  32,  35  L.  Ed.  830;  Credit  Co. 
V.  Arkansas  Central  R.  R.  Co.  (C.  C.)  15  Fed.  46,  52;  Farmers'  Loan 
&  Trust  Co.  V.  Kansas  City,  etc.,  R.  R.  Co.  (C.  C.)  53  Fed.  182, 
185;  Clyde  V.  Richmond,  etc.,  R.  R.  Co.  (C.  C.)  55  Fed.  445,  448. 
"Given  a  suit  in  which  there  is  jurisdiction  of  the  parties,  in  a  mat- 
ter within  the  general  scope  of  the  jurisdiction  of  courts  of  equity,  and 
a  decree  rendered  will  be  binding,  although  it  may  be  apparent  that 
defenses  existed,  which,  if  presented,  would  have  resulted  in  a  decree  of 
dismissal."  Hollins  v.  Brierfield  Coal  &  Iron  Co.,  150  U.  S.  371,  380, 
14  Sup.  Ct.  127,  37  L.  Ed.  1 1 13.  To  the  same  effect  is  the  decision 
in  Stout  v.  Lye,  loj  U.  S.  66,  26  L.  Ed.  428.  The  Strong  decree 
binds  Dana  and  Whiting,  and  precludes  them  from  claiming  any  inter- 
est in  the  hydrants'  rental  awarded  to  Strong. 

6.  Should  the  cost  of  the  new  engine  and  additional  wells  incurred 
under  the  order  of  January  9,  1895,  be  charged  in  whole  or  in  part 
upon  the  income  earned  after  the  pledge  of  income  in  the  trust 
company's  mortgage  became  effective,  March  18,  1895  ?  The  question 
is  not  whether  these  improvements  shall  be  paid  for,  but  against 
what  funds  or  income  shall  the  completed  payment  of  their  cost  be 
charged?  The  master  found  that  this  expenditure  was  "not  for  re- 
pairs or  for  ordinary  construction,"  but  was  "for  the  permanent  im- 
provement and  betterment  of  the  property."  The  receiver's  petition 
upon  which  the  expenditure  was  authorized  represented  that  the  water 
company  had  "two  pumping  engines — one  high-duty  Gaskill,  of  four 
million  gallons  capacity,  and  one  Knowles  condensing  pumping  engine 
of  three  million  gallons  capacity.  The  latter  bursted  within  the  past 
twelve  months  two  cylinders,  which  it  would  be  very  expensive  to  re- 
place, and  said  engine  has  therefore  not  been  used  for  a  long  time. 
Furthermore,  this  pump  is  unfitted  for  the  direct  pressure  system  in 
use  at  said  works,  for  the  reason  that  it  is  too  light  for  that  work, 
and  is  very  expensive  in  the  use  of  fuel.  Your  petitioner  deems  it 
necessary  to  purchase  a  new  improved  high-duty  pumping  engine  of 
about  four  million  gallons  daily  capacity."  After  stating  that  the 
supply  of  water  was  obtained  "through  six-inch  well  points  near  the 
bank  of  the  Kansas  river,"  the  petition  proceeded : 

"When  these  well  points  were  first  put  down,  they  furnished  a  sufficient 
supply  of  water,  but  they  have  become  corroded,  and  from  other  causes  said 
well  points  do  not  furnish  more  than  half  the  original  quantlty^of  water,  and 
not  sufficient  to  answer  the  required  purposes.  Your  petitioner,  from  con- 
sultation with  capable  engineers,  and  from  his  own  knowledge,  has  become 
satisfied  that.  In  order  to  procure  a  sufficient  quantity  of  water,  it  will  be 
necessary  to  sink  near  the  banks  of  said  river  at  least  two  wells  fifty  feet  in 
diameter." 

In  his  deposition,  introduced  in  evidence  by  the  intervening  judg- 
ment creditors,  the  receiver  testified : 

"Q.  Now,  were  these  things  you  did  under  order  of  court  in  the  nature  of 
repairs  on  the  plant  as  it  aU'eady  stood,  or  were  they,  or  some  of  them,  ad« 
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ditlons  to  the  plant,  or  renewals  of  parts  of  it?  A.  There  was  that  new 
pump,  and  then  the  connecting  therewith,  and  a  new  well,  fifty  feet  in  diam- 
eter, and  then  the  boring  oot  of  the  other  pump,  which  was  in  bad  shape, 
making  new  plungers,  and  all  that  sort  of  thing.  Of  course,  some  connec- 
tions, valves,  etc.  Q.  Make  the  plant  more  valuable?  A.  Well,  it  may  be; 
yes,  in  a  way.  That  was  necessary  to  make  the  plant  complete.  It  was 
never  complete  before.  I  will  have  to  explain  to  you,  perhaps.  They  had  a 
pumping  station  down  here,  and  they  had  two  small  pumps,  and  of  course 
it  was  inadequate  for  the  business  entirely.  It  could  not  give  enough  pres- 
sure, and  the  city  complained,  and  notified  that  they  would  not  pay  any  more 
hydrant  rental  if  they  did  not  get  more  pressure;  and  it  was  necessary  to 
make  a  plant  Jaat  where  it  is.  Of  course,  it  was  more  valuable.  It  was  not 
of  any  value  at  all  before.  The  well  capacity  was  insufficient.  It  became 
absolutely  necessary,  to  make  it  a  selfHBUstaining  plant,  to  sink  that  well. 
Q.  Do  you  know  whether  these  things  were  in  contemplation  by  the  company 
itself  at  the  time  you  were  appointed  receiver?  A.  Tes,  sir.  Q.  In  other 
words,  you  carried  out  what  the  city  [company]  itself  would  have  done? 
A.  I  was  the  manager  of  the  company  before  the  receivership,  and  I  recom- 
mended these  additions  to  make  it  effective;  but,  of  course,  the  company 
was  in  straits,  and  had  no  money  to  do  it  with,  and  had  to  stand  off  the  coun- 
cil and  everybody  until  we  could  get  money  after  the  receivership.  Q.  What 
money  came  In  after  you  became  receiver,  that  would  not  have  come  into  the 
company  if  it  had  continued  in  business?  A.  I  got  Just  about  the  same 
money ;  it  came  Just  the  same  as  before  the  receivership.  Q.  If  the  company 
got  the  same  money  that  you  got,  why  was  not  the  company  able  to  make 
these  Improvements  which  you  were  able  to  make  as  receiver?  A.  Because 
they  paid  Interest  on  the  bonds.  After  I  became  receiver  we  used  the  money 
to  make  improvements." 

The  record  discloses  no  other  evidence  bearing  upon  the  character 
of  these  improvements.  This  evidence  and  the  master's  finding,  which 
is  not  excepted  to,  make  it  clear  that  the  cost  of  these  improvements 
was  not  a  current  expense  incurred  in  the  ordinary  course  of  operating 
the  mortgaged  property,  but  was  an  expense  outside  of  the  ordinary 
course,  and  incurred,  not  in  operation,  which  includes  repair,  but  in 
reconstruction,  enlargement,  and  permanent  improvement.  Lackawan- 
na, etc.,  Co.  V.  Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298,  315,  20  Sup.  Ct 
363,  44  L.  Ed.  475. 

When  the  order  of  January  9,  1895,  was  made,  a  receiver  appointed 
under  the  bill  of  a  judgment  creditor  (O'Halloran)  was  in  possession 
of  the  property  of  the  debtor  company,  and  was  operating  its  water- 
works plant,  and  collecting  the  income  thereof  with  a  view  to  satisfy- 
ing the  claim  of  the  judgment  creditor  therewith.  The  entire  property 
was  then  covered  by  mortgages  to  Strong  and  the  trust  ccmipany, 
securing  the  payment  of  an  aggregate  indebtedness  exceeding  the 
salable  value  of  the  property,  and  this  was  disclosed  in  the  bill  under 
which  the  receiver  was  appcrinted.  The  trust  company's  mortgage, 
which  had  been  duly  recorded,  as  clearly  pledged  the  income,  and  made 
it  a  part  of  the  bondholders'  security,  as  it  did  the  corpus  of  the  prop- 
erty. The  only  difference  is  that  the  lien  of  such  a  mortgage  upon  the 
corpus  IS  enforced  upon  default  by  foreclosure,  while  the  lien  upon  the 
income  is  enforced  upon  default  by  impounding  it  by  a  due  assertion 
of  the  right  to  it  in  the  manner  heretofore  shown.  It  is  the  income 
earned  thereafter,  and  not  that  earned  theretofore,  that,  as  against 
creditors  of  the  mortgagor,  is  thus  secured  to  the  mortgagee.  But  a 
mortgage  of  income,  even  before  it  is  made  effective  against  future  in- 
come in  the  sense  just  mentioned^  gives  to  the  mortgagee  a  vested  right 
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which  cannot  be  displaced,  postponed,  or  impaired  in  the  interest  or  at 
the  instance  of  an  unsecured  creditor,  any  more  than  can  the  mortgage 
lien  upon  the  corpus  of  the  property.  Until  the  trust  company  should 
be  entitled  to  make  the  pledge  of  income  in  its  mortgage  effective 
against  the  future  earnings,  and  should  do  so,  the  way  was  open  for  a 
judgment  creditor  of  the  water  company,  through  a  creditors'  bill  and 
the  appointment  of  a  receiver,  to  impound  the  income,  and  subject  it 
to  the  payment  of  his  claim.  The  satisfaction  of  the  claim  of  the  com- 
plaining creditor  from  assets  of  the  debtor  not  otherwise  adequately 
within  the  creditor's  reach  and  unaffected  by  any  prior  lien  or  superior 
equity,  is  the  controlling  purpose  of  such  a  suit  and  receivership.  They 
cannot,  without  the  consent  of  the  mortgagee,  be  made  the  medium  of 
reconstructing,  enlarging,  or  permanently  improving  mortgaged  prop- 
erty, and  of  making  tiie  cost  thereof  a  charge  or  lien  upon  the  property 
or  its  income  prior  or  superior  to  tlie  mortgage.  Nor  is  such  a  use  of  a 
creditors'  suit  and  receivership  rendered  permissible  because  the  work 
of  reconstruction,  enlargement,  or  permanent  improvement  is  required 
to  fit  the  mortgaged  property  for  better,  increased,  or  more  economical 
service  (Lackawanna,  etc.,  Co.  v.  Farmers'  Loan  &  Trust  Co.,  176  U.  S. 
298,  315,  20  Sup.  Ct.  363,  44  L.  Ed.  475),  or  because  it  tends  to  pre- 
serve or  enhance  the  value  of  the  mortgage  security  (Southern  Ry. 
Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  296,  20  Sup.  Ct.  347,  44  L.  Ed. 
45^.  The  effect  of  work  of  this  character  cannot  always  be  foretold 
with  certainty.  •  It  may  not  accomplish  all  that  is  intended  or  expected, 
and  may  not  prove  beneficial  in  proportion  to  its  cost,  or  at  all.  No  risk 
or  element  of  uncertainty  such  as  this  is  contemplated  when  a  mortgage 
Uen  is  contracted,  and  none  can  be  subsequently  fastened  upon  the 
mortgage  security  without  the  consent  of  the  mortgagee.  A  court  of 
equity  does  not,  by  the  appointment  of  a  receiver,  acquire  absolute  con- 
trol over  the  property  or  general  authority  to  displace  contract  liens. 
Kneeland  v.  Trust  Co.,  136  U.  S.  89,  97,  10  Sup.  Ct.  950,  34  L.  Ed.  379; 
Thomas  v.  Western  Car  Co.,  149  U.  S.  95,  iii,  13  Sup.  Ct.  824,  37  L. 
Ed.  663 ;  Union  Loan  &  Trust  Co.  v.  Southern,  etc.,  Co.  (C.  C.)  51  Fed. 
106;  Savings,  etc.,  Co.  v.  Bear  Valley  Irr.  Co.  (C.  C.)  93  Fed.  339, 341. 
The  order  of  January  9,  1895,  was  made,  not  at  the  instance  of  tiie 
trust  company,  or  with  its  acquiescence,  but  without  notice  to  it,  and 
.when  it  was  not  a  party  to  the  judgment  creditors'  suit,  or  in  any  wise 
responsible  for  the  receivership.  That  ccwnpany's  foreclosure  suit 
was  commenced  February  26,  1895,  ^^^  ^**  intervening  petition,  filed 
in  O'Halloran's  suit  March  18,  1895,  asserted  its  right  under  the  mort- 
gage, and  charged  that  the  existing  receivership  was  not  in  the  interest 
of  the  secured  creditors,  but  was  in  the  direct  interest  of  the  debtor 
company  and  of  others  who  were  endeavoring  to  continue  their  control 
over  its  affairs,  and  that  the  claim  of  O'Halloran  could  be  satisfied  from 
the  income  theretofore  collected  by  the  receiver.  Among  the  prayers 
in  this  petition  was  one  to  the  effect  that,  if  O'Halloran  had  obtained 
a  superior  right  to  payment  from  the  fund  then  in  the  possession  of  the 
receivers,  the  court  direct  immediate  payment  of  the  balance  due  upon 
his  judgment,  and  terminate  the  existing  receivership.  This  was  not 
done,  but  the  petition  was  not  the  less  a  protest  against  the  continuance 
of  the  O'Halloran  receivership,  and  against  its  use  for  purposes  other 
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than  the  satisfaction  of  O'Halloran's  claim.  Disbursements  under  the 
order  of  January  9,  1895,  began  soon  after  it  was  made,  and  the  entire 
cost  of  the  engine  and  wells  had  been  paid,  or  obKgations  for  its  ex- 
penditure created,  by  the  receiver,  before  the  rights  of  the  trust  com- 
pany under  its  mortgage  received  recognition  in  the  court  below  on 
September  27,  1895,  by  the  order  extending  the  receivership  -then  exist- 
ing to  the  company's  foreclosure  suit.  Of  the  total  expenditure  for 
the  engine  and  wells,  $12,769.85  had  been  disbursed  up  to  September 
27,  1895,  Referring  to  the  balance,  and  to  that  date,  the  receiver  testi- 
fied: 

"Q.  You  did  not  owe  at  that  date  for  things  actnaHy  furnished  or  labor 
actually  done  under  that  order  up  until  that  date  the  sum  of  $7,605.64  [?] 
did  you?  A.  Of  course,  I  do  not  remember  the 'dates.  I  am  of  the  impres- 
sion that  I  owed  nearly  that  much  on  that  pump.  I  agreed  to  pay  one-quar- 
ter when  shipped,  one-quarter  when  delivered,  and  the  rest  when  turned  over 
to  us.  The  contract  will  speak  for  itself.  I  do  not  remember.  Q.  Which 
had  all  been  furnished?    A.  Yes,  sir." 

The  master  found : 

"The  entire  sum  of  |19,972.76  expended  under  said  order  of  January  9, 
1895,  had  either  been  expended  or  obligations  for  Its  expenditure  created  by 
the  receiver  before  the  date  of  the  filing  of  the  petitions  of  intervention  on 
the  31st  day  of  August,  1895,  by  Kate  J.  Dana  and  Grace  Whiting,  adminis- 
tratrix of  Catherine  M.  Whiting,  deceased,  and  before  the  order  extending 
the  receivership  to  the  Atlantic  Trust  Company  cause,  made  the  27th  dax  of 
September,  1895."  , 

Under  such  circumstances  a  specific  objection,  at  tlie  time  of  the  ex- 
tension of  the  receivership,  to  further  disbursements  under  the  court's 
authorization,  would  have  been  unavailing.  For  otlier  reasons  it  was 
probably  not  necessary.  The  order  authorizing  the  improvements  did 
not  express  a  purpose  to  make  their  cost  a  charge  upon  the  mortgaged 
property  or  its  income  prior  or  superior  to  the  mortgage  lien,  and  the 
order  extending  the  receivership  did  not  express  such  a  purpose.  As 
shown  by  the  master's  report,  there  was  in  the  hands  of  the  receiver, 
March  18,  1895,  when  the  trust  company  asserted  its  claim  to  the  future 
income,  a  cash  balance  of  $12,076.87*  after  paying  $2,194.18  of  the 
cost  of  said  improvements,  and  after  deducting  the  claim  of  O'Halloran, 
and  all  current  operating  expenses  and  obligations  of  the  receivership, 
excepting  the  claim  of  Williams,  and  the  taxes  for  1895.  The  hy- 
drants' rental  then  due  and  uncollected  included  South  Topeka  rental, 
$3,673.49,  and  city  rental,  $10,391.58.  Thus  the  assets  of  the  existing 
receivership  susceptible  of  use  in  paying  for  improvements  undertaken 
by  it  were  approximately  sufficient  to  complete  payment  therefor  with- 
out resorting  to  the  property  or  income  covered  by  the  trust  company's 
mortgage  lien.  That  the  rental  due  from  the  city,  other  than  the  South 
Topeka  rental,  would  eventually  be  awarded  to  Strong  in  his  fore- 
closure decree,  was  not  anticipated,  and  could  not  well  have  been.  Con- 
sidering the  entire  proceedings  and  the  circumstances  surrounding 
them,  it  cannot  be  said  therefrom  that  tlie  trust  company  is  bound  by 
the  order  of  January  9,  1895,  or  by  what  was  done  thereunder,  or  that 
it  expressly  or  otherwise  assented  tiiat  its  vested  mortgage  lien  be  post- 
poned or  subordinated  to  the  payment  of  the  cost  of  these  improve- 
ments, certainly  not  beyond  any  deficiency  in  tlie  assets  available  for 
such  payment,  but  not  covered  by  its  lien. 
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In  Lackawanna,  etc.,  Co.  v.  Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298, 
316, 20  Sup.  Ct.  363,  370, 44  L.  Ed.  475,  it  is  said : 

"This  court  has  said  that  it  is  the  exception,  not  the  rule,  that  the  priority 
of  mortgage  liens  can  be  displaced^  Kneeland  v.  American  Loan  &  Trust  Co., 
136  U.  S.  89,  98  [10  Sup.  Ot  950,  34  L.  Ed,  379] ;  Thomas  v.  Western  Car  Co., 
149  U.  S.  95,  111  [13  Sup.  Ct  824,  37  L.  Bd.  603].  We  have  said  that  priority 
of  unsecured  claims  is  recognized  only  in  a  few  specified  cases,  -in  which 
equity  and  good  conscience  require  that  the  vested  liens  of  mortgage  creditors 
shall  be  postponed  in  the  application  of  current  earnings  to  current  debta 
Sound  principle  forbV^s  that  a  court  of  equity  should  imply  an  agreement 
upon  the  part  of  mortgage  creditors  to  subordinate  their  claims  to  such  debts 
as  those  due  to  the  Lackawanna  Company." 

The  debts  there  under  consideration,  and  held  inferior  to  the  prior 
lien  of  a  recorded  mortgage,  were  for  steel  rails  sold  and  delivered  to 
the  mortgagor,  where  the  requirement  for  their  use  in  replacing  old 
and  worn  ones  upon  the  mortgaged  railroad  was  imperative,  but  "so 
extensive  as  to  amount  to  reconstruction." 

In  Illinois  Trust  &  Savings  Bank  v.  Doud,  105  Fed.  123,  148,  44  C. 
C.  A.  389, 414, 415,  52  L.  R.  A.  481,  this  court,  after  careful  considera- 
tion of  the  rights  of  a  mortgagee  under  a  mortgage  like  the  one  here, 
said  in  conclusion : 

"A  mortgagee  of  the  property,  acquired  and  to  be  acquired,  and  of  the  In- 
come of  a  quasi  public  corporation,  such  as  a  railroad  company,  obtains  a 
lien  upon  the  net  income  of  the  company  after  the  current  expenses  of  opera- 
tion Incurred  in  the  ordinary  course  of  business  are  paid,  and  impliedly  agrees 
that  the  gross  income  shall  be  first  applied  to  the  payment  ot  these  current 
expenses,  before  the  net  Income  to  which  he  is  entitled  arises.  •  •  •  The 
class  of  claims  which  may  be  awarded  a  preference  in  payment  over  the  prior 
mortgage  debt  in  equity  is  limited  to  claims  for  current  expenses  Incurred  in 
the  ordinary  course  of  the  operation  of  the  mortgaged  property  within  a  lim- 
ited time  before  the  appointment  of  a  receiver.  It  does  not  Include  claims  for 
money  loaned,  or  for  material  or  labor  furnished  to  make,  necessary  bene- 
ficial and  permanent  additions  or  improvements  to  the  mortgaged  property. 
•  •  •  The  test  of  a  preferential  equity  of  a  clalnk  is  its  consideration.  If 
its  consideration  was  a  current  expense  of  the  operation  of  the  mortgaged 
property,  which  Inured  to  its  benefit,  and  which  was  Incurred  in  the  ordinary 
course  of  its  business,  within  a  limited  time  anterior  to  the  appointment  of 
the  receiver,  the  claim  may  be  preferred.  The  Supreme  Court  has  refused 
to  apply  the  principle  of  the  civil  and  maritime  laws  of  awarding  priority  to 
the  last  creditor  who  furnished  repairs  and  supplies  to  a  vessel  to  the  dis- 
tribution of  the  proceeds  of  the  foreclosure  of  mortgages  of  quasi  public  cor- 
porations. Kailroad  Co.  v.  Cowdrey,  11  WalL  459,  474,  482,  20  L.  Ed.  199; 
Thompson  v.  Railroad  Co.,  132  U.  S.  68,  74,  10  Sup.  Ct  29,  33  L.  Ed.  256.  If 
the  consideration  of  a  claim  is  not  a  part  of  the  current  expenses  of  the  ordi- 
nary operation  of  the  mortgaged  property,  but  is  a  part  of  the  expense  of 
constructing  a  permanent  addition  or  Improvement  to  it  out  of  the  ordinary 
course  of  its  operation,  neither  the  fact  that  It  tended  to  conserve  and  improve 
the  property  and  increase  the  security  of  the  mortgagee,  nor  the  fact  that  It 
was  necessary  to  keep  the  mortgagor  a  going  concern,  nor  the  fact  that  the 
mortgagor  pledged  or  mortgaged  the  current  income  to  secure  it,  will  give  the 
claim  a  preferential  equity  over  the  lien  of  a  prior  mortgage." 

The  claim  there  under  consideration  and  held  inferior  to  the  prior 
lien  of  a  recorded  mortgage  was  for  money  loaned  to  the  mortgagor 
to  enable  it  to  pay  an  installment  of  interest  On  the  mortgage  debt, 
and  to  construct  an  addition  to  the  mortgaged  electric  plant. 

These  decisions  are  decisive  of  the  present  question.  The  difference 
that  in  each  of  them  the  claim  denied  priority  in  payment  was  incurred 
by  the  mortgagor,  while  here  the  improvements  were  made  by  a  receiv- 
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er  under  the  court's  authorization,  is  not  material  or  controlling  under 
the  circumstances  of  this  case.  Both  decisions  determine  and  declare 
the  rights  in  mortgaged  property  and  its  income  which  vest  in  a  mort- 
gagee. These  vested  rights  are  not  affected  by  a  proceeding  had, 
without  notice  to  the  mortgagee,  in  a  receivership  where  he  is  not  a 
party  to  the  suit,  and  does  not  subsequently  give  express  or  implied 
assent  to  what  is  done.  Kneeland  v.  Trust  Co.,  136  U.  S.  89,  96,  100, 
10  Sup.  Ct.  950,  34  L.  Ed.  379;  Virginia,  etc.,  Coal  Co.  v.  Central 
Railroad,  etc.,  Co.,  170  U.  S.  355,  371,  18  Sup.  Ct.  657, 42  L.  Ed.  1068. 
The  reconstruction,  enlargement,  or  permanent  improvement  of  mort- 
gaged property  by  a  court's  receiver,  under  such  circumstances,  does 
not  any  more  displace  or  postpone  the  prior  mortgage  lien  than  would 
the  like  act  of  the  mortgagor  in  the  absence  of  a  receivership. 

It  follows  that  the  cost  of  the  new  engine  and  additional  wells  incur- 
red under  the  order  of  January  9,  1895,  should  be  charged  against  the 
income  earned  prior  to  March  18,  1895,  when  the  pledge  of  income 
in  the  trust  company's  mortgage  became  effective.  The  judgment 
creditors,  Dana  and  Whiting,  intervened  in  the  receivership  suit  Au- 
gust 31,  1895,  and  the  cost  of  these  improvements,  as  an  existing  obli- 
gation of  the  receivership,  was  then  a  charge  upon  all  the  income  not 
covered  by  the  mortgage  lien  of  the  trust  company,  and  therefore 
takes  precedence  over  the  equitable  levy  effected  by  their  intervention. 

7.  The  services  of  Williams,  rendered  after  March  18,  1895,  should 
be  charged  against  the  income  subsequently  earned,  and  his  services 
prior  to  that  date  should  be  charged  against  the  prior  income.  The 
same  rule  applies  to  the  taxes.  They  were  not  payable  until  Novem- 
ber, but,  being  for  the  entire  calendar  year,  they  could  not  equitably 
be  charged  upon  the  income  for  that  month,  or  for  a  fraction  of  the 
year  including  that  month,  any  more  than  they  could  be  charged 
against  the  income  fgr  the  particular  week  or  day  when  they  became 
payable.  The  nature  of  these  expenses  is  such  that,  as  between  the 
parties  to  these  appeals,  they  should  be  charged  against  current  in- 
come. The  taxes  were,  of  course,  a  lien  superior  to  all  of  the  other 
claims. 

Under  the  rules  here  announced,  the  entire  property  and  income 
will  be  taken  in  the  satisfaction  of  receivership  obligations  and  mort- 
gage debts  which  are  superiof  to  the  claims  of  Dana  and  Whiting. 
'The  decree  of  the  court  below  is  therefore  reversed,  with  instructions 
to  dismiss  their  intervening  petitions. 


UNION  PAC.  R.  CO.  v.  MASON  CITY  &  FT.  D.  R.  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  29,  1904.) 

No.  1,975. 

1.  Obpfeb  DicTXTif— Railroads— Declaration  of  Duty  a  Contboixino  De- 
cision. 

The  declaration  of  the  Supreme  Court  In  Union  Pacific  Ry.  Co.  ▼.  Chi- 
cago, etc,  Ry.  Co.,  16  Sup.  Ct.  1173,  163  U.  S.  564,  586,  41  L.  Ed.  265,  that 
the  provisions  of  the  Pacific  Railroad  acts  relating  to  the  bridge  over  the 
Missouri  rlTer  Imposed  upon  the  Pacific  Company  the  duty  of  permitting 
the  Rock  Island  Company  to  run  Its  engines  and  trains  over  the  bridge 
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and  tracks  of  the  Pacific  Company  between  Council  Bluffs,  Omaha,  and 
South  Omaha,  was  a  controlling  adjudication  of  the  question,  and  not  an 
obiter  dictum. 
2.  Sake—What  Constitxttes. 

Where  a  court  places  its  decision  of  the  ultimate  legal  issue  before  it 
upon  its  decisions  of  two  legal  questions  which  were  pertinent  to  the  is- 
sue, debated  at  the  bar,  considered  and  determined  in  the  opinion,  the 
decision  of  either  one  of  which  is  sufficient  to  sustain  the  determination 
of  the  ultimate  Issue,  the  decision  of  each  of  the  two  questions  and  of 
every  pertinent  legal  question  decided  in  reaching  either  decision  has  the 
binding  force  of  an  adjudication,  ancr  is  not  a  mere  obiter  dictum. 

8.  GOBPOBATION  CHABTEIfr— RESKBVATION  OF  POWES  TO  AMEND.. 

The  reservation  of  a  power  to  add  to,  alter,  amend,  or  repeal  a  charter 
authorizes  the  proper  l^slative  body  to  make  any  addition,  alteration  or 
amendment  which  does  not  Impair  vested  rights  or  substantially  interfere 
with  the  accomplishment  of  the  main  purpose  of  the  charter. 

4.  Bailboad  Cobpobation  Chabteb— Resebvation  of  Poweb  to  Amend. 

The  reservation,  in  the  charter  of  a  railroad  company,  of  the  power  to 
add  to,  alter,  amend,  or  repeal,  includes  the  reservation  of  power  to  con- 
dition the  title  to  a  bridge  and  to  terminal  facilities  with  the  provision 
that  the  Joint  use  of  them  shall  be  allowed  to  other  raihroad  companies 
for  reasonable  compensation,  provided  that  this  use  does  not  deprive  the 
holder  of  the  property  of  the  use  of  it  requisite  to  the  handling  of  its  own 
engines  and  trains,  to  the  conduct  of  its  own  business,  and  to  the  dis- 
charge of  its  corporate  duty  to  the  government  and  to  the  public. 

5.  Same^-Neitheb  Mobtgagee  nob  Pubchaseb  at  FoBECi:x>snBE  Sale  Acquibe 

Title  Fbee  fbom  the  Use  Imposed  undeb  Resebvation  in  Chabteb. 

A  mortgagee,  or  the  purchaser  at  a  foreclosure  sale  of  the  right  of  the 
mortgagee  to  the  property  of  a  mortgagor  railroad  company,  which  held 
its  title  under  a  charter  that  reserved  the  right  of  addition,  alteration, 
and  amendment,  take  their  interests  In  the  property  subject  to  the  right 
of  the  proper  legislative  body  to  exercise,  at  any  time  during  the  posses- 
sion of  the  mortgagor  and  the  existence  of  the  mortgage,  its  reserved 
power  of  addition  and  amendment,  and  thereby  to  condition  the  title  and 
use  of  the  property  with  the  requirement  that  other  railroad  companies 
shall  be  permitted  to  use  it  to  the  same  extent  as  though  the  mortgage 
had  never  been  made.  The  mortgagee  and  the  purchaser  under  him  get 
nothing  which  the  mortgagor  had  not,  and  acquire  no  vested  rights  as 
against  the  legislative  body  and  its  beneficiaries. 
8.  Sam]>— Poweb  to  Extend  Bailboad  on  Detebmination  of  Dibecfobs  In- 
cludes Poweb  to  Acquibe  Use  of  Tebminal  Facilitieb  of  Otheb  Com- 
panies IN  Anotheb  State  bt  Action  of  Dibectobs. 

The  power  to  construct  or  extend  a  railroad  beyond  the  points  deslg- 
'nated  in  the  articles  of  incorporation  of  the  company  which  owns  it,  "as 
the  board  of  directors  of  said  corporation  may  determine  and  designate," 
includes  the  power  to  acquire  and  enjoy  the  use  of  a  bridge,  a  station,  and 
the  railroad  tracks  of  another  company  beyond  such  points,  and  in  an- 
other state,  upon  the  determination  and  designation  of  the  board  of  di- 
rectors, and  upon  compliance  with  the  laws  of  both  states  relative  to  the 
acquisition  and  use  of  property  by  such  a  corporation  therein. 

(Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 
For  opinion  below,  see  124  Fed.  409. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  the  District  of  Ne- 
braska to  the  effect  that  the  Union  Pacific  Railroad  Company  shall  admit  the 
Mason  City  &  Ft  Dodge  Railroad  Company  to  the  equal  and  Joint  use  of  its 
bridge  across  the  Missouri  river  between  Council  Bluffs,  Iowa,  and  Omaha. 
Neb.,  to  its  passenger  station  at  Omaha,  and  to  its  main  and  passing  railroad 
tracks  between  Council  Bluffs,  Omaha,  and  South  Omaha,  upon  the  terms  and 
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conditions  spedfled  to  the  contract  between  the  Union  Pacific  Railway  Com- 
pany and  the  Chicago,  Rock  Island  &  Pacific  Railway  Ck>mpany  which  was  sus- 
tained by  the  Supreme  Court  In  Union  Pac.  Ry.  Co.  ▼.  Chicago,  etc.,  Ry.  Co., 
163  U.  S.  564.  16  Sup.  Ct  1173,  41  L.  Ed.  265.  The  controversy  which  resulted 
in  this  decree  Involves  the  same  property  between  Council  Bluffs,  Omaha,  and 
South  Omaha  that  is  described  In  the  statement  and  opinion,  and  that  was  the 
subject  of  the  litigation  which  was  closed  by  that  decision.  The  appellant  in 
this  case  is  the  purchaser  of  this  property  at  a  sale  of  it  made  in  1897  under 
the  foreclosure  of  the  first  mortgage  upon  it  which  was  made  by  the  old  Union 
Pacific  Railroad  Company  on  March  1,  1865.  The  Mason  City  &  Ft  Dodge 
Railroad  Company  owns  a  railroad  which  extends  from  Council  Bluffs,  Iowa, 
to  Manley  Junction  and  to  Hampton,  in  the  state  of  Iowa,  where  it  connecta 
with  the  railroads  of  the  Chicago  Great  Western  Railway  Company,  and  forms 
with  these  railways  through  lines  of  railroad  from  Council  Bluffs  to  Chicago, 
111.,  CO  St  Paul  and  Minneapolis,  Minn.,  and  to  Kansas  City,  In  the  state  of 
Missouri.  The  Mason  City  Company  sought  by  this  suit  to  secure,  and  the 
decree  below  granted  to  it,  access  with  its  .engines  and  trains  to  Omaha  and 
South  Omaha,  and  to  the  railroads  entering  those  cities  from  the  west  and 
south,  by  means  of  the  Joint  use  of  the  bridge  and  railroads  of  the  appellant, 
on  the  ground  that  the  duty  was  imposed  upon  the  latter  company  to  grant  to 
the  Mason  City  Company  this  right,  upon  the  payment  by  the  appellee  of  rea- 
sonable compensation  for  the  use  of  the  bridge,  station,  and  track,  by  the  acts 
of  Congress  of  July  1,  1862,  a  120,  12  Stat  489;  July  2,  1864,  c  216,  13  Stat 
356,  362;  July  25,  1866,  a  246.  14  Stat  244;  and  February  24.  1871,  c.  67.  16 
Stat  430.  These  acts  of  Congress,  and  especially  those  provisions  in  them 
that  are  pertinent  to  the  questions  presented  in  this  case,  were  recited,  dis- 
cussed, and  analyzed  in  the  Rock  Island  Case  both  in  the  Supreme  Court  and 
in  the  inferior  courts,  and  it  is  believed  that  a  reference  to  the  opinions  in  that 
case  will  indicate  their  purpose  and  effect  as  well  as  an  extended  recital  of 
them  here.  (C.  C.)  47  Fed.  15;  51  Fed.  300,  321,  322.  2  C.  C.  A.  174;  168  U. 
S.  564,  585-589,  16  Sup.  Ct  1173,  41  L.  Ed.  265.  The  decree  of  the  Circuit 
Court  is  assailed  on  many  grounds,  which  are  considered  to  the  opinion. 

John  N.  Baldwin  (W,  R.  Kelly,  on  the  brief),  for  appellant 
Frank  B.  Kellogg  and  James  M.  Woolworth  (William  D.  McHugh 
and  Cordenio  A.  Severance,  on  the  brief),  for  appellee. 

Before  SANBORN,  VAN  DEVANTER,  and  HOOK,  Circuit 
Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliver- 
ed the  opinion  of  the  court. 

The  chief  contention  of  counsel  for  the  Pacific  Company  is  that  the 
decree  below  is  erroneous  (i)  because  the  acts  of  Congress  never  im- 
posed upon  the  Union  Pacific  Railroad  Company,  the  mortgagor 
under  whose  first  mortgage  of  March  i,  1865,  the  appellant  hglds 
the  property  in  question,  nor  upon  its  successor,  the  duty  to  grant 
the  joint  use  of  its  bridge  at  Omaha,  its  passenger  station  in  that  city, 
or  its  railroad  between  Council  Bluffs  and  Omaha  to  the  appellee,  or 
to  any  other  railroad  company ;  and  (2)  because,  if  such  a  duty  was 
imposed  upon  it,  it  did  not  extend  so  far  as  to  require  that  company, 
or  any  of  its  successors  in  interest,  to  grant  to  the  appellee,  or  to  any 
other  railroad  company,  the  use  of  its  tracks  or  the  use  of  its  other 
transportation  facilities  between  Omaha  and  South  Omaha,  or  at  any 
point  west  of  Twentieth  street  in  the  former  city. 

The  arguments  and  authorities  in  support  of  the  position  here 
taken  by  counsel  for  the  appellant  admonish  us  that  the  questions 
which  it  presents  are  grave,  difficult,  and  of  doubtful  solution.  We 
are,  however,  met  at  the  threshhold  of  our  investigation  by  the 
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insistent  claim  of  counsel  for  the  appellee  that  each  of  the  questions 
presented  by  this  contention  has  been  conclusively  answered  by  the 
Supreme  Court  in  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  163 
U.  S.  564,  16  Sup.  Ct.  1 173,  41  L.  Ed.  265.  The  opinion  in  that  case 
was  rendered  by  the  Supreme  Court  of  the  United  States,  a  court 
whose  decisions  command  and  always  cheerfully  receive  the  acqui- 
escence of  this  and  all  inferior  courts,  and,  if  it  has  decided  the  le- 
gal issues  pressed  upon  our  consideration,  it  is  neither  the  prov- 
ince nor  the  duty  of  this  dourt  to  discuss  or  consider  them.  So  the 
first  question  which  presents  itself  for  our  determination  involves 
a  consideration  of  the  nature  and  eflFect  of  the  decision  in  the  Rock 
Island  Case. 

In  that  case  the  Union  Pacific  Railway  Company,  the  successor  in 
interest  of  the  Union  Pacific  Railroad  Company,  which  made  the 
mortgage  of  March  i,  1865,  had  made  a  contract  with  the  Rock 
Island  Company  to  grant  to  it  the  joint  and  equal  use  of  its  bridge 
and  passenger  station  at  Omaha,  and  of  its  railroads  from  Council 
Bluffs  to  Omaha  and  South  Omaha,  upon  the  same  terms  upon  which 
this  decree  requires  the  appellant  to  grant  the  use  of  these  facilities 
to  the  Mason  City  Company.  The  Pacific  Railway  Company  refused 
to  perform  this  agreement,  and  the  Rock  Island  Company  brought 
a  suit  in  equity  to  compel  its  performance.  The  chief  defense  which 
the  Pacific  Company  presented  was  that  the  making  ot  the  contract 
was  beyond  its  corporate  powers.  The  counsel  for  the  Rock  Island 
Company  answered  that  the  powers  of  the  Pacific  Company  were  am- 
ple to  permit  it  to  enter  upon  and  to  execute  the  agreement  between 
them  (i)  because  the  authority  so  to  do  was  one  of  those  incidental 
powers  necessary  to  the  full  and  convenient  exercise  of  the  authority 
to  construct  and  operate  a  railroad,  which  had  been  expressly  granted 
to  it  by  its  charter,  and  (2)  because  the  act  of  July  25,  1866,  c.  246,  14 
Stat.  244,  and  the  act  of  February  24,  1871,  c.  67,  16  Stat.  430,  relating 
to  the  Omaha  Bridge,  had  expressly  granted  this  authority  to  it.  The 
Supreme  Court  considered  and  discussed  at  length,  in  the  order  in 
which  they  have  been  stated,  each  of  the  reasons  which  had  been 
urged  by  counsel  for  the  Rock  Island  Company  for  the  existence  of 
this  corporate  power.  At  the  close  of  the  discussion  of  the  first  rea- 
son, that  court  said : 

"We  think  that  It  would  be  carrying  the  doctrine  of  ultra  vires  much  too 
far  to  deny  absolutely  the  competency  of  a  railroad  company,  being  a  public 
highway,  whose  use  is  common  to  all  citizens,  to  contract  to  give  another  run- 
ning rights  over  its  tracks  without  express  statutory  authority ;  and  that  un- 
der proper  circumstances,  such  a  contract  may  well  be  held  within  its  implied 
powers.  In  Lake  Superior  Railway  Co.  v.  United  States,  93  U.  S.  442  [23  L. 
Ed.  965],  Mr.  Justice  Bradley  adverts  to  and  comments  on  the  fact  that,  in 
England  and  In  this  country,  railroads  when  first  constructed  were  by  the  leg- 
islatures and  the  people  regarded  and  treated  as  public  highways  for  the  use 
of  all  who  had  occasion  to  run  their  vehicles  thereon;  and  this  is  certainly 
so  far  true  in  modern  acceptation  that,  being  for  the  common  use  of  the  public, 
their  owners  are  ordinarily  competent  to  make  contracts  which  will  subserve 
such  use.  But  the  determination  of  the  existence  of  the  power  to  grant  run- 
ning rights  in  this  instance  does  not  rest  on  these  considerations  alone.  For 
the  provisions  of  the  Pacific  Railroad  acts  relating  to  the  bridge  over  the  Mis- 
souri river,  its  construction  and  operation,  imposed  on  the  Pacific  Company 
the  duty  of  permitting  the  Rock  Island  Company  to  rim  its  engines,  cars,  and 
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trains  over  the  bridge  and  the  tracks  between  Council  Bluffs  and  Omaha,  and 
we  think  that  South  Omaha,  was  included." 

The  court  then  proceeded  to  discuss  the  acts  of  Congress  relating 
to  the  Omaha  Bridge  of  the  Pacific  Company,  and  at  the  conclusion 
of  that  discussion  held  that  it  was  within  the  corporate  powers  of  that 
company  to  make  the  contract  with  the  Rock  Island  Company  which 
was  in  issue  in  that  case.  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry. 
Co.,  163  U.  S.  564,  585,  589,  16  Sup.  Ct.  1 173,  41  L.  Ed.  265.  In  this 
opinion  the  Supreme  Court  clearly  declared  that  the  provisions  of 
the  Pacific  Railroad  acts  relating  to  the  bridge  over  the  Missouri 
river  imposed  upon  the  Pacific  Company  the  duty  of  permitting 
the  Rock  Island  Company  to  run  its  engines,  cars,  and  trains  over 
the  bridge  and  over  the  tracks  between  Council  Bluffs,  Omaha,  and 
South  Omaha.  Unless  the  appellant  has  escaped  the  imposition  of 
this  duty  because  it  holds  the  bridge  and  tracks  under  the  mortgage 
of  March  i,  1865,  and  not  by  virtue  of  a  conveyance  from  the  mort- 
gagor or  its  grantee  made  subsequent  to  the  Omaha  Bridge  act  of 
February  24,  1871,  c.  (>7,  16  Stat.  430,  a  question  which  will  be  sub- 
sequently considered,  it  owes  the  same  duty  to  the  Mason  City  Com- 
pany now  that  the  Pacific  Railway  Company  owed  to  the  Rock 
Island  Company  in  1890  before  the  contract  between  them  was  made, 
because  the  Mason  City  Company  is  practically  in  the  same  situation 
and  has  the  same  need  of  the  use  of  these  transportation  facilities 
to-day  that  the  Rock  Island  Company  occupied  and  had  at  that  time. 
The  conclusion  necessarily  follows  that  the  two  reasons  for  the  re- 
versal of  the  decree  below  which  are  stated  at  the  opening  of  this 
opinion  cannot  be  sustained  or  considered  by  this  court,  unless  it 
is  at  liberty  to  disregard  the  declaration  of  the  opinion  of  the  Su- 
preme Court  upon  the  vei^  question  they  present,  which  that  court 
so  clearly  announced  in  the  Rock  Island  Case.  May  this  court  law- 
fully do  so  ? 

Counsel  for  the  appellant  argue,  with  great  ability,  ingenuity,  and 
force,  that  the  decision  of  this  question  was  not  necessary  to  'the  de- 
termination of  the  , main  issue  presented  in  the  Rock  Island  Case; 
that  the  real  question  in  that  case  was  the  power  of  the  Pacific  Com- 
pany to  make  the  contract  there  under  consideration,  and  not  its 
duty  to  grant  the  joint  use  of  its  transportation  facilities  to  other 
railroad  companies.  They  insist  that  all  that  was  said  upon  the  sub- 
ject of  its  duty  to  the  Rock  Island  Company  was  the  mere  obiter 
dictum  of  Mr.  Chief  Justice  Fuller,  who  delivered  the  opinion.  They 
recite  again  and  rely  upon  the  oft-quoted  words  of  Chief  Justice 
Marshall  in  Cohens  v.  Virginia,  6  Wheat.  264,  399,  5  L.  Ed.  257,  that 
"it  is  a  maxim,  not  to  be  disregarded,  that  general  expressions  in 
every  opinion  are  to  be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  beyond  the  case,  they  may 
be  respected,  but  ought  not  to  control  the  judgment  in  a  subsequent 
suit  when  the  very  point  is  presented  for  decision.  The  reason  for 
this  maxim  is  obvious.  The  question  actually  before  the  court  is  in- 
vestigated with  care,  and  considered  in  its  full  extent.  Other  prin- 
ciples which  may  serve  to  illustrate  it  are  considered  in  their  relation 
to  the  case  decided,  but  their  possible  bearing  on  all  other  cases  is 
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seldom  completely  investigated" — and  they  insist  that  this  court  is 
not  bound  by  the  expression  of  opinion  upon  this  question  in  the 
Rock  Island  Case,  and  that  it  should  disregard  it  and  consider  the  is- 
sue as  a  new  question. 

It  is  true  that  the  power  to  grant  the  joint  use  of  its  transportation 
facilities  at  Council  Bluffs,  Omaha,  and  South  Omaha  might  exist  in 
the  Pacific  Company  without  the  duty  to  grant  them.  But  it  is  also 
true  that  the  duty  could  not  exist  without  the  power.  If  the  duty  exist- 
ed, it  was  imposed  by  the  Congress,  which  had  the  authority  to  grant 
the  power,  and  the  imposition  of  the  duty  necessarily  carried  with  it 
the  power  to  discharge  that  duty.  The  opinion  of  the  Supreme  Court 
upon  the  second  reason  assigned  by  counsel  for  the  Rock  Island  Com- 
pany for  the  existence  in  the  Pacific  Company  of  the  power  to  make 
the  contract  between  the  companies,  when  analyzed  and  stated  in 
syllogistic  form,  reads  in  this  way:  The  Congress  of  the  United 
States,  by  its  acts  relating  to  the  bridge  over  the  Missouri  river,  im- 
posed upon  the  Pacific  Company  the  duty  of  permitting  the  Rock 
Island  Company  to  use  the  bridge  and  the  other  transportation  facil- 
ities of  the  Pacific  Company  between  Council  Bluffs,  Omaha,  and 
South.  Omaha.  The  imposition  of  this  duty  necessarily  carried  with 
it  the  grant  of  the  power  to  discharge  it.  Therefore  the  Pacific  Com- 
pany had  the  power  to  make  the  contract  which  granted  this  permis- 
sion. Now,  how  can  the  position  be  successfully  maintainecl  that  the 
decision  of  the  question  involved  in  the  major  premise  of  this  syllo- 
•  gism  was  beyond  the  case  under  the  consideration  of  the  court,  or  un- 
necessary to  its  decision,  when  a  determination  that  no  such  duty 
was  imposed  would  have  been  fatal  to  the  argument,  and  would  neces- 
sarily have  resulted  in  the  conclusion  that  no  power  to  make  the  con- 
tract was  granted  by  the  acts  of  Congress  relating  to  the  Omaha 
Bridge  ?  No  satisfactory  answer  to  this  question  has  been  made,  and 
the  conclusion  is  inevitable  that  the  consideration  and  decision  of 
the  question  whether  or  not  it  was  the  duty  of  the  Pacific  Company 
under  the  acts  of  Congress  relative  to  the  Omaha  Bridge  to  permit 
the  Rock  Island  Company  to  use  the  transportation  facilities  in  ques- 
tion was  necessary  to  and  determinative  of  the  decision  that  the  Pa- 
cific Company  had  the  power  under  those  acts  to  grant  to  the  Rock 
Island  Company  the  permission  to  use  them. 

It  is,  however,  contended  that  it  was  unnecessary  to  the  determin- 
ation of  the  ultimate  question  before  it  for  the  court  to  decide  the 
latter  question  at  all;  that  it  was  unnecessary  for  it  to  determine 
whether  or  not  the  Pacific  Company  had  the  corporate  power  to 
make  the  contract  under  the  acts  relating:  to  the  Omaha  Bridge,  be- 
cause it  had  already  decided  in  the  earlier  part  of  its  opinion,  and 
before  it  reached  the  discussion  and  decision  of  this  question,  that 
the  Pacific  Company  had  this  power  under  its  general  grant  of  au- 
thority to  construct  and  operate  railroads.  It  is  contended  that  be- 
cause the  court  based  its  decision  of  the  ultimate  question  upon  its 
decisions  of  these  two  questions  of  law,  each  of  which  was  debated, 
discussed,  and  deliberately  decided,  and  the  decision  of  either  one  of 
which  furnished  ample  ground  to  sustain  the  ultimate  conclusion,  the 
decision  of  one  of  these  preliminary  questions  was  unnecessary,  and 
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all  that  was  said  about  it  was  obiter  dictum.  This  argument,  howev- 
er, proves  too  much.  If  it  establishes  anything,  it  proves  that,  in  ev- 
ery case  in  which  a  court  places  its  adjudication  of  the  ultimate 
issue  of  law  upon  its  decisions  of  two  or  more  legal  questions,  the 
decision  of  either  of  which  is  sufficient  to  sustain  its  adjudication,  it 
decides  nothing;  that  each  of  its  preliminary  decisions  is  unnecessary 
because  the  other  or  the  others  are  sufficient  to  sustain  the  adjudi- 
cation without  it,  and  hence  that  all  of  them  in  turn  may  be  held 
to  be  obiter  dicta.  Such  is  not  the  law.  Where  the  conclusion  of 
the  court  may  be  sustained  by  decisions  of  two  or  more  questions  of 
law  that  are  fairly  presented  for  its  determination,  the  province  and 
duty  of  the  court  which  prepares  the  opinion  and  renders  the  de- 
cision is  to  determine  whether  it  will  rest  its  conclusion  upon  one  or 
more  of  these  legal  issues,  and  where  it  places  its  ultimate  adjudica- 
tion upon  two  or  more  propositions  of  law  which  it  properly  discuss- 
es and  decides,  either  one  of  which  is  sufficient  to  sustain  its  con- 
clusion, each  decision  of  each  of  the  propositions  is  within  the  limits 
of  the  case  presented  to  it,  and  is  a  conclusive  and  binding  adjudi- 
cation of  the  court.  The  decisions  of  all  the  legal  propositipns  upon 
which  the  court  places  its  adjudication  of  the  ultimate  legal  ques- 
tion are  pertinent  and  logically  lead  alike  to  the  final  conclusion, 
and  they  are  alike  decisive  of  the  questions  which  they  determine. 
Railroad  Cos.  v.  Schutte,  103  U.  S.  118,  143,  26  L.  Ed.  327;  Buchner 
V.  Chicago,  Milwaukee  &  N.  W.  Ry.  Co.,  60  Wis.  264,  270,  273, 
19  N.  W.  56;  Alexander  v.  Worthington,  5  Md.  471,  481;  Jones  v. 
Habersham,  107  U.  S.  174,  179,  2  Sup.  Ct.  336,  27  L.  Ed.  401. 

Concede  that  the  decision  of  the  Supreme  Court,  that  the  power 
of  the  Pacific  Company  to  make  the  contract  with  the  Rock  Island 
Company  might* be  implied  from  the  general  grant  of  power* to  con- 
struct and  operate  its  railroads,  was  ample  to  support  its  ultimate 
conclusion,  and  that  it  was  unnecessary  for  it  to  decide  that  the  duty 
was  imposed  upon  that  company,  and  that  the  power  was  granted 
to  it  so  to  do  by  the  acts  relating  to  the  Omaha  Bridge ;  yet  it  is 
equally  true  that  the  decision  of  the  latter  question  was  also  sufficient 
to  sustain  its  ultimate  determination,  and  that  the  former  decision 
was  equally  unnecessary  to  that  conclusion.  Yet  each  of  these  two 
questions  was  debated  at  the  bar  of  the  Supreme  Court,  each  of 
them  was  pertinent  to  the  legal  issue  which  that  court  was  compelled 
to  decide,  each  of  them  was  discussed  and  decided  by  that  court, 
and  was  one  of  the  logical  steps  to  the  determination  of  the  ultimate 
legal  issue  which  it  was  required  to  decide,  and  it  placed  its  deter- 
mination of  that  issue  upon  its  decision  of  both  of  these  questions, 
and  upon  its  decision  of  one  as  much  as  upon  its  determination  of 
the  other.  That 'court  necessarily  decided,  when  it  approved  and 
delivered  its  opinion — and  that  decision  is  not  open  to  review  or 
criticism  here — that  the  discussion  and  decision  of  each  of  these  two 
questions  was  within  the  case  before  it,  and  essential  to  the  deter- 
mination of  the  ultimate  issue  it  was  considering.  If  it  had  not  so 
decided,  it  would  not  have  discussed  with  equal  care  and  labor,  and 
have  decided  with  equal  clearness  and  certainty,  .each  of  these  issues 
of  law.    It  did  not  disregard  or  discard  one  of  these  questions  and 
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place  its  decision  upon  a  determination  of  the  other,  and  an  inferior 
court  cannot  now  lawfully  do  so,  because  it  cannot  know  upon  which 
proposition  the  Supreme  Court  would  prefer  to  rest  its  conclusion, 
if  it  were  compelled  to  choose  between  them.  The  result  is  that  the 
discussion  and  determination  of  each  of  these  two  questions  must  be 
considered  within  the  limits  of  the  case,  pertinent  and  essential  to 
the  determination  of  the  ultimate  issue  of  law  presented  to  the  Su- 
preme Court.  It  necessarily  follows,  as  a  corollary  to  this  conclu- 
sion, that  the  discussion  and  decision  of  every  legal  question  perti- 
nent and  essential  to  the  determination  of  either  of  the  two  questions 
to  which  reference  has  been  made  was  within  the  case  before  the 
court,  and  the  determination  of  it  became  a  binding  and  conclusive 
adjudication  of  the  question  in  all  the  courts  of  the  nation.  The  de- 
cision that,  under  the  acts  of  Congress  relating  to  the  Omaha  Bridge, 
the  duty  was  imposed  upon  the  Pacific  Company  to  grant  the  use  of 
its  transportation  facilities  between  Council  Bluffs,  Omaha,  and 
South  Omaha  to  the  Rock  Island  Company,  was  the  major  premise 
of  the  argument,  and  was  indispensable  to  the  decision  of  the  Su- 
preme Court  that  under  those  acts  the  corporate  power  to  make 
the  contract  with  the  Rock  Island  Company  was  granted  to  the 
Pacific  Company,  and  that  adjudication  is  therefore  as  binding  and 
conclusive  upon  this  and  upon  all  inferior  courts  as  the  decision 
by  that  court  of  any  other  pertinent  legal  question  properly  pre- 
sented to  it  for  determination.  The  considerations  to  which  refer- 
ence has  now  been  made  have  forced  our  minds  irresistibly  to  the 
conclusion  that  the  question  whether  or  not  the  Pacific  Railroad 
acts  relating  to  the  Omaha  Bridge  imposed  upon  the  Union  Pacific 
Railway  Company  the  duty  to  grant  to  the  Rock  Island  Company 
and  to  other  companies,  like  the  respondent,  which  are  similarly 
situated,  the  joint  and  equal  use  of  its  transportation  facilities  de- 
scribed in  the  decree  below,  not  only  between  Council  Bluffs  and 
Omaha,  but  also  between  Omaha  and  South  Omaha,  has  been  con- 
clusively determined  by  the  decision  of  the  Supreme  Court  in  the 
Rock  Island  Case,  and  that  it  is  not  open  to  our  consideration  or 
decision.  The  clear  declaration  of  the  opinion  of  the  Supreme  Court 
upon  this  question  in  the  Rock  Island  Case  does  not  appear  to  us  to 
be  the  mere  obiter  dictum  of  the  Chief  Justice,  who  wrote  it,  and, 
even  if  we  are  in  error  in  this  conclusion,  the  declaration  of  that  fact- 
and  the  reversal  of  the  decision  there  expressed  will  come  with  much 
better  grace  from  the  court  which  delivered  the  opinion,  to  which 
this  case  is  removable  by  appeal,  than  from  an  inferior  court,  which 
ought  not  to  presume,  even  when  the  answer  to  the  question  is 
doubtful,  that  the  court  whose  decisions  advise  and  control  its  de- 
terminations has  unnecessarily  or  unadvisedly  determined  a  ques- 
tion which  was  not  lawfully  presented  for  its  consideration. 

The  conclusion  at  which  we  have  now  arrived  renders  the  con- 
sideration of  the  questions  relative  to  the  Saunders  deed  and  the  tri- 
partite agreement  under  which  the  Mason  City  Company  claims  the 
right  to  the  use  of  the  bridge,  station,  and  tracks  in  question  unnec- 
essary to  a  decision  of  this  case,  and  they  will  neither  be  stated  nor 
decided. 
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Counsel  for  the  appellant  insist,  however,  that  even  if  the  duty 
was  imposed  upon  the  mortgagor  company,  or  upon  its  successor  in 
interest,  the  Union  Pacific  Railway  Company,  by  the  act  of  Febru- 
ary 24,  1871,  c.  67,  16  Stat.  430,  to  permit  other  railroad  companies 
to  enjoy  the  joint  use  of  its  bridge  and  transportation  facilities  at 
and  near  the  city  of  Omaha,  no  such  duty  was  ever  fastened  upon  the 
appellant,  because  it  is  the  purchaser  of  this  property  at  the  fore- 
closure sale  of  it  under  the  mortgage  of  March  i,  1865,  and  it  takes 
the  title  to  it  in  the  condition  in  which  it  was  at  the  time  the  mort- 
gage was  given,  and  free  from  the  burden  placed  upon  it  by  the  act 
of  1871.  But  the  mortgagee  and  the  purchaser  under  the  mortgagee 
took  their  lien  upon  and  title  to  this  property  subject  to  the  terms 
and  conditions  of  the  grant  of  the  franchise  to  the  mortgagor  to 
construct  and  operate  the  Pacific  Railroads  contained  in  the  acts  of 
July  I,  1862,  c.  120,  12  Stat.  489,  and  July  2,  1864,  c.  216,  13  Stat. 
356,  362.  One  of  the  conditions  of  this  grant  was  that  Congress 
might  at  any  time,  "to  promote  the  public  interest  and  welfare, 
*  *  *  having  due  regard  for  the  rights  of  said  companies  named 
herein,  add  to,  alter,  amend  or  repeal  this  act."  12  Stat.  489,  497, 
§  18;  13  Stat.  356,  365,  §  22.  The  act  of  February  24,'  1871,  c.  67, 
16  Stat.  430,  which  imposed  the  duty  to  permit  other  railroad  com- 
panies to  use  the  bridge,  station,  and  tracks,  was  an  addition  by  Con- 
gress to  the  original  grant  of  the  franchise  to  the  Union  Pacific 
Railroad  Company.  It  added  to  the  authority  given  by  that  grant 
the  power  to  issue  bonds  to  the  amount  of  $2,700,000  for  the  pur- 
pose of  raising  the  necessary  funds  to  construct  the  bridge  and  its 
approaches,  and  the  authority  to  mortgage  this  property  to  secure 
the  payment  of  the  bonds.  It  added  to  the  conditions  and  burdens 
under  which  the  property  acquired  under  the  original  franchise  might 
be  held  and  operated  the  condition  that  permission  should  be  given 
to  other  railroad  companies  to  use  the  bridge,  its  approaches  and 
appurtenances,  upon  payment  of  reasonable  compensation  therefor, 
and  that  Congress  should  at  all  times  have  the  right  to  regulate  the 
bridge  and  the  rates  for  the  transportation  over  it  of  freight  and 
passengers.  The  reservation,  of  a  power  to  add  to,  alter,  amend, 
or  repeal  a  charter  authorizes  the  proper  legislative  body  to  make 
any  addition,  alteration,  or  amendment  which  does  not  substantially 
impair  vested  rights  or  directly  impede  the  accomplishment  of  the 
purpose  of  the  grant,  and  which  the  legislative  body  deems  proper 
to  secure  the. best  interests  of  the  public.  Sinking-Fund  Cases,  99 
U.  S.  700,  720,  721,  25  L.  E4-  496;  New  York  &  N.  E.  Railroad  Co. 
V.  Bristol,  151  U.  S.  556,  567,  14  Sup.  Ct.  437,  38  L.  Ed.  269.  The 
mortgagee  and  the  purchaser  under  the  foreclosure  of  the  mort- 
gage of  the  property  of  a  corporation  held  under  a  charter  subject 
to  a  reservation  of  the  power  of  addition  or  amendment  take  their 
lien  and  interest  in  the  property  subject  to  the  right  of  the  proper 
legislative  body  to  exercise  its  power  to  condition  the  title  and  use 
of  the  property,  as  long  as  it  is  held  by  the  mortgagor,  to  the  same 
extent  as  if  no  mortgage  had  ever  been  made.  The  mortgagor  can- 
not convey,  nor  can  the  mortgagee  acquire,  as  against  the  grantor 
of  the  franchise  and  its  beneficiaries,  more  than  the  mortgagor  has 
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to  give.  Neither  the  mortgagee  nor  the  purchaser  at  a  foreclosure 
sale  under  him  can  acquire,  as  against  the  government  and  its  bene- 
ficiaries, vested  rights  in  the  face  of  such  a  reservation  of  the  power 
of  amendment  properly  exercised  before  the  foreclosure.  Chicago, 
Burlington  &  Quincy  R.  Co,  v.  Iowa,  94  U.  S.  155,  162,  24  L.  Ed. 
94.  The  imposition  by  the  act  of  1871  of  the  duty  to  permit  other 
railroad  companies  to  enjoy  the  joint  use  of  the  bridge,  the  station, 
and  the  tracks,  which  constituted  a  part  of  the  terminal  facilities  of 
the  Pacific  Company  at  the  three  cities,  upon  payment  of  reasonable 
compensation  therefor,  impaired  no  vested  right  of  the  railroad  com- 
pany, or  of  its  first  mortgage  bondholders,  so  long  as  the  discharge 
of  this  duty  did  not  substantially  interfere  with  the  present  or  pros- 
pective use  of  these  facilities  by  the  holder  of  the  Union  Pacific  Rail- 
road, or  with  the  discharge  by  it  of  the  duties  which  that  company 
owed  to  the  government  and  to  the  public  under  its  franchise.  Tom- 
linson  v.  Jessup,  15  Wall.  454,  459,  21  L.  Ed.  204;  Miller  v.  The 
State,  15  Wall.  478,  498,  21  L.  Ed.  98;  Railroad  Co.  v.  Maine,  96  U. 
S.  510,  24  L.  Ed.  836;  Pearsall  v.  Great  Northern  .Ry.  Co.,  161  U. 
S.  646,  656,  16  Sup.  Ct.  705,  40  L.  Ed.  838.  In  Tomlinson  v.  Jessup, 
Mr.  Justice  Field,  speaking  for  the  Supreme  Court  of  the  power  to 
amend  reserved  in  a  charter,  said :  "The  reservation  affects  the  en- 
tire relation  between  the  state  and  the  corporation,  and  places  under 
legislative  control  all  rights,  privileges,  and  immunities  derived  di- 
rectly from  the  state."  The  old  Union  Pacific  Railroad  Company, 
which  made  the  mortgage  upon  which  the  appellant  relies,  acquired 
its  right  of  existence,  and  its  right  to  acquire,  hold,  and  use  these 
terminal  facilities,  from  the  acts  of  1862  and  1864,  which  contained 
the  reservation  which  we  have  recited,  and  no  one  could  acquire 
from  that  corporation  any  right  to  this  property  which  was  not  con- 
ditioned by  it  and  by  the  subsequent  exercise  of  the  reserved  power 
by  the  act  of  1871.  The  appellant  bought  this  property  subject  to 
this  condition  and  burden.  The  joint  use  of  it  which  the  decree  be- 
low requires  it  to  allow  to  the  Mason  City  Company  does  not  de- 
prive it  of  that  use  of  its  facilities  which  is  necessary  to  the  handling 
of  its  own  engines,  cars,  and  trains,  the  conduct  of  its  own  business, 
and  the  discharge  of  its  corporate  duties  to  the  government  and  to 
the  public.  Neither  the  imposition  of  the  duty,  nor  the  discharge 
of  that  duty  which  the  decree  requires,  impairs  any  vested  right  of 
the  appellant  or  of  its  predecessors  in  interest.  Both  the  imposi- 
tion of  the  duty  and  the  discharge  of  it  fall  far  within  the  power  re- 
served to  the  Congress  in  the  original  grant,  and  within  the  provi- 
sions of  the  act  of  1871  as  that  act  has  been  construed  by  the  Su- 
preme Court  in  the  Rock  Island  Case,  and  all  the  rights  of  the  ap- 
pellant were  acquired  subject  to  and  with  notice  both  of  the  duty 
that  had  been  imposed  before  its  purchase  and  of  the  effect  which 
the  discharge  of  that  duty  would  have  upon  the  property  and  its  use. 
There  is  no  escape  for  the  appellant  from  the  discharge  of  this  duty 
upon  the  ground  that  under  the  foreclosure  of  the  first  mortgage  it 
takes  the  title  which  the  Union  Pacific  Railroad  Company  had  on 
March  i,  1865,  free  from  the  duty  imposed  by  the  act  of  1871,  be- 
cause that  title  was  subject,  when  the  mortgage  was  made,  to  the 
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reserved  right  of  the  Congress  to  condition  the  use  and  enjoyraenr 
of  the  property  here  in  question,  with  the  discharge  of  the  duty  im- 
posed upon  its  owner  by  the  act  of  1871,  and  by  the  decree  of  the 
Circuit 'Court  for  the  District  of  Nebraska  which  it  here  challenges. 

The  next  contention  of  counsel  for  the  appellant  is  that  the  decree 
should  be  reversed  because  the  evidence  discloses  no  necessity  for 
the  Mason  City  Company  to  use  the  transportation  facilities  in  ques- 
tion, and  no  probability  of  irreparable  injury  to  it  from  the  refusa! 
of  its  use  of  them.  It  is  said  that  there  is  another  rtiilroad  bridge 
across  the  Missouri  river  at  Omaha,  owned  and  operated  by  another 
corporation;  that  the  Mason  City  Company  can  obtain,  by  agree- 
ment with  that  corporation,  the  use  of  facilities  for  the  transfer  of 
its  engines,  trains,  and  business  from  Council  Bluffs  to  the  railroads 
entering  Omaha  and  South  Omaha  from  the  South  and  West  as 
serviceable  to  it  as  that  provided  by  the  decree ;  and  that,  if  it  does 
not  desire  to  obtain  the  use  of  a  bridge  and  tracks  in  this  way,  it  can 
construct  a  new  bridge  across  the  river  and  new  railroads  between 
the  three  cities..  The  latter  suggestion  is  unworthy  of  serious  con- 
sideration. It  is  undoubtedly  possible,  but  it  is  neither  practicable 
nor  advisable,  either  in  the  interest  of  the  appellee  or  in  the  interest 
of  the  public  whom  it  serves,  that  that  company  should  invest  the 
large  amount  of  money  that  would  be  required  to  construct  another 
bridge  and  to  purchase  a  right  of  way  through  the  city  of  Omaha, 
and  that  it  should  consequently  impose  upon  the  traffic  of  the  coun- 
try the  tax  that  would  be  necessary  to  pay  it  a  fair  income  upon  such.^ 
an  investment. 

The  allegation  that  the  Mason  City  Company  can,  by  contract  with 
the  owner  of  the  other  bridge,  secure  the  use  of  transportation  facil- 
ities as  serviceable  to  it  as  the  use  of  those  secured  by  the  decree  i» 
this  case,  is  denied  by  its  counsel,  and  the  proof  does  not  satisfac- 
torily support  the  averment.  But  suppose  that  this  allegation  were 
true;  would  that  fact  be  a  conclusive  defense  to  the  claim, of  the 
appellee  that  the  Pacific  Company  shall  discharge  the  duty  which  it 
owes  to  it  under  the  act  of  1871  ?  A.  agrees  to  convey  to  B.  a  lot 
in  a  city  for  a  certain  price.  Is  it  any  answer  to  B.'s  bill  for  specific 
performance  of  the  agreement  that  he  can  obtain  another  lot  of  equal 
value  and  equally  useful  to  him  from  C.  for  the  same  price,  and 
that  consequently  no  irreparable  injury  will  result  to  him  from  the 
refusal  of  A.  to  perform  his  contract  ?  The  state  grants  a  franchise 
to  a  corporation  to  operate  a  railroad  upon  the  condition  that  the 
grantee  shall  transport  the  goods  of  all  shippers  upon  the  same 
terms.  Is  it  any  answer  to  a  bill  to  compel  the  railroad  company 
to  discharge  this  duty  to  a  shipper  that  the  latter  can  procure  the 
transportation  of  his  goods  to  their  destination  by  another  railroad 
company  upon  the  terms  he  §eeks,  and  that  the  refusal  of  the  first 
company  to  discharge  its  duty  to  him  will  therefore  inflict  no  irre- 
mediable loss  upon  him?  The  appellant  owes  the  Mason  City  Com- 
pany the  duty  of  permitting  it  to  enjoy  the  joint  use  of  its  bridge, 
station,  and  tracks  for  reasonable  compensation.  The  proof  is  ple- 
nary that  the  appellee  needs  this  use  to  bear  its  traffic  from  Council 
Bluffs  to  the  railroads  entering  Omaha  and  South  Omaha  from  the 
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West  and  South,  and  that  the  refusal  of  it  must  entail  upon  it  sub- 
stantial loss  and  damage.  It  is  apparent  that  this  injury  is  in  its 
nature  incapable  of  computation  and  insusceptible  of  proof,  so  that 
an  action  at  law  for  damages  could  not  afford  adequate  compensa- 
tion for  it.  It  is  evident  that  the  public  interest,  the  interest  of  ship- 
pers, producers,  and  consumers  alike,  will  be  served,  by  the  use  of 
this  property  by  the  Mason  City  Company,  by  the  increase  of  com- 
petition which  naturally  results  from  the  admission  of  an  independent 
line  of  railroad  into  great  cities.  The  existence  of  the  duty,  the  need 
of  its  performance  on  the  part  of  the  party  to  whom  it  is  due,  and 
the  certainty  of  substantial  and  incalculable  injury  to  it  from  a  refusal 
of  the  party  which  owes  it,  furnish  substantial  and  ample  grounds 
to  invoke  the  favorable  action  of  the  chancellor.  The  great  purpose 
of  the  imposition  upon  the  Pacific  Company  of  the  duty  of  permit- 
ting other  railroad  companies  to  use  its  bridge,  approaches,  and  ap- 
purtenances by  the  act  of  1871  was  to  provide  a  ready  and  facile 
means  for  the  connection  of  the  railroads  entering  Council  Bluffs 
from  the  East  with  those  entering  Omaha  and  South  Omaha  from 
the  South  and  West.  The  Mason  City  Company  enters' Council 
Bluffs  from  the  East.  It  needs  and  demands  the  connection  which 
the  act  of  1871  provided  for  it.  A  refusal  of  this  connection  must 
entail  upon  it  substantial  and  incalculable  injury.  The  decree  com- 
pels the  connection,  enforces  the  discharge  of  the  duty  which  the 
Pacific  Company  owes  to  the  appellee,  and  thus  accomplishes  the 
chief  object  of  the  act  of  Congress  which  imposed  the  duty.  This 
decree  ought  not  to  be  reversed  either  because  the  aooellee  could 
procure  its  connection  with  Southern  and  Western  railroads  by  the 
use  of  another  bridge  or  by  the  construction  of  a  new  bridge,  nor 
because,  although  the  injury  to  the  appellee  from  a  refusal  to  com- 
pel the  discharge  of  the  duty  would  be  great  and  incapable  of  cal- 
culation or  proof,  it  would  not  be  impossible  of  satisfaction  if  its 
amount  could  be  ascertained. 

Finally,  it  is  contended  that  the  decree  should  be  reversed  because 
the  Mason  City  Company  has  no  corporate  power  to  acquire  or  hold 
any  interest  in,  or  use  of  the  property  of,  the  Pacific  Company  in  the 
state  of  Nebraska.  The  Mason  City  Company  is  a  corporation  of 
the  state  of  Iowa.  On  January  7,  1903,  it  accepted  by  a  proper  res- 
olution of  its  board'of  directors,  and  on  January  13,  1903,  it  filed  its 
articles  of  incorporation  with  the  Secretary  of  the  State  of  Nebraska, 
and  complied  with  the  terms  of  the  act  of  the  Legislature  of  that 
state  approved  March  19,  1889,  p.  407,  c.  42,  entitled  "An  act  to  en- 
able foreign  corporations  to  become  domestic  corporations  of  this 
stat«k^'  Comp.  St.  Neb.  1901,  c.  16,  §  215.  It  thereby  acquired  the 
right  to  hold  and  use  any  interest  in  property  in  the  state  of  Ne- 
braska which  the  laws  of  Iowa  and  its  articles  of  incorporation  au- 
thorized it  to  acquire  or  use.  The  statutes  of  Iowa  provide  that 
any  such  corporation  organized  for  the  purpose  of  constructing  a 
railway  from  a  point  within  that  state  may  construct  or  extend  the 
same  Into  or  through  another  state  under  such  regulations  as  may 
be  prescribed  by  the  laws  of  the  latter  state.  St  Iowa.  1897,  §  2033. 
128  F.— 16 
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The  articles  of  incorporation  of  the  company  provide  that  "the  ob- 
ject of  said  corporation  is  to  construct,  maintain  and  operate  a  rail- 
road from  Mason  City  in  the  county  of  Cerro  Gordo  to  Ft.  Dodge 
in  the  county  of  Webster  in  said  state,  thence  to  Lehigh  in  said 
county  of  Webster  and  thence  from  a  point  on  its  line  at  or  near  said 
Lehigh  in  a  southwesterly  direction  to  the  city  of  Council  Bluffs  in 
the  county  of  Pottawattamie  in  said  state  of  Iowa  with  such  lateral 
branches  from  any  point  on  its  said  line  and  such  extensions  beyond 
each  and  every  of  said  points,  as  the  board  of  directors  of  said  cor- 
poration may  determine  upon  and  designate  and  the  law  permit." 
On  October  28,  1902,  the  officers  of  the  company  were  authorized 
and  directed,  by  a  proper  resolution  of  its  board  of  directors,  to  ne- 
gotiate for,  to  demand,  and  to  enforce  by  this  or  other  suits  its  de- 
mand for  the  use  of  the  bridge,  of  the  station,  and  of  the  transpor- 
tation facilities  of  the  appellant  which  has  been  awarded  by  the  de- 
cree below. 

The  argument  in  support  of  the  proposition  that  this  company 
has  no  corporate  power  to  acquire  or  enjoy  the  use  of  these  trans- 
portation facilities  of  the  Pacific  Company  in  the  state  of  Nebraska 
is  this :  The  charter  of  a  corporation  is  the  measure  of  its  powers ; 
the  enumeration  of  the  powers  there  contained  is  the  exclusion  of 
all  others.  The  power  to  acquire  and  enjoy  the  use  of  transportation 
facilities  or  of  property  in  the  state  of  Nebraska  is  not  enumerated 
in  the  articles  of  incorporation  which  constitute  the  charter  of  the 
Mason  City  Company.  Therefore  that  company  has  no  such  cor- 
porate power.  The  major  premise  is  conceded.  The  minor  premise 
and  the  conclusion  do  not  appear  to  be  sustained  by  the  facts.  The 
statutes  of  Iowa  provided,  as  we  have  seen,  that  this  corporation, 
and  any  other  corporation  organized  for  the  purpose  of  construct- 
ing a  railroad  from  a  point  within  that  state,  might  build  or  extend 
the  same  into  or  through  any  other  state  under  such  regulations  as 
the  laws  of  that  state  might  prescribe.  This  company  complied  with 
the  regulations  which  the  state  of  Nebraska  prescribed  to  enable  it 
to  construct  or  extend,  and  to  acquire  and  hold,  the  necessary  prop- 
erty to  enable  it  to  operate  its  railroad  in  and  through  that  state. 
Its  articles  of  incorporation  empowered  it  to  build  and  operate  its 
railroad  from  Ft.  Dodge  to  Council  Bluffs,  with  "such  extensions 
beyond  each  and  every  of  said  points  as  the  board  of  directors  of 
said  corporation  may  determine  upon  and  designate  and  the  law 
permit."  The  acquisition  of  the  joint  and  equal  use  of  the  bridge 
over  the  Missouri  river,  of  the  station  at  Omaha,  and  of  the  railroads 
of  the  Pacific  Company  between  the  three  cities  was  in  practical  and 
in  legal  effect  an  extension  of  the  railroad  of  the  Mason  City  Com- 
pany from  Council  Bluffs  to  Omaha  and  to  South  Omaha.  The 
laws  of  Iowa  and  Nebraska  permitted,  nay,  they  authorized,  such  an 
extension,  upon  the  single  condition  that  the  board  of  directors 
should  determine  upon  and  designate  it.  The  resolution  of  the  board 
of  October  22,  1902,  which  empowered  and  directed  the  officers  of 
the  Mason  City  Company  to  demand  and  enforce  its  demand  for  the 
use  of  the  transportation  facilities  of  the  Pacific  Company  between 
Council  Bluffs  and  Omaha  and  South  Omaha  was  a  complete  com- 
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pliance  with  this  condition,  and  the  acquisition  and  enjoyment  of 
that  use  are  not  beyond  the  corporate  powers  of  the  appellee. 

The  result  of  the  whole  matter  is  that,  under  the  opinion  of  the 
Supreme  Court  in  Union  Pacific  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co., 
163  U.  S.  564,  586,  16  Sup.  Ct.  1173,  41  L.  Ed.  265,  to  the  effect  that 
the  appellant  in  that  case  owed  to  the  Rock  Island  Company  the 
duty,  under  the  Pacific  Railroad  acts  relating  to  the  Omaha  Bridge, 
to  permit  it  to  use  the  very  facilities  in  question  in  this  case — an  opin- 
ion which  this  cot^rt,  for  reasons  which  have  been  fully  stated,  does 
not  feel  at  liberty  to  criticise  or  disregard — there  is  no  escape  from 
the  conclusion  that  the  appellee  is  entitled  to  the  relief  granted  to  it 
by  the  decree  below.  That  decree  must  accordingly  be  affirmed, 
and  it  is  so  ordered. 


HENRY  V.  liANB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  16,  1904.) 

No.   1,284. 

1.  Pbincipal  and  AoEirr— Powebs  op  Agent— WBrrrEN  Attthobitt. 

Where  an  agency  is  created  by  a  written  instrument,  the  nature  and 
extent  of  the  agent's  authority  are  measured  by  the  terms  of  such  instru- 
ment, and  he  cannot  bind  his  principal  beyond  their  plain  import 

2.  Same— PowEB  of  Attobnbt  to  Sell  Land— Limctation  as  to  Tebms  of 

CONTBACT. 

A  power  of  attorney  given  by  a  landowner  to  his  agent  to  contract  for 
the  sale  of  a  tract  of  land  on  terms  expressly  specified,  one  provision  being 
that  130,000  of  the  purchase  price  should  be  covered  by  three  notes  of  the 
purchaser  for  |10,000  each,  bearing  8  per  cent  interest  from  date,  secured 
by  vendor's  lien  and  a  trust  deed  on  the  land,  and  maturing  in  one,  two, 
and  three  years,  respectively,  did  not  authorize  the  agent  to  enter  into 
a  contract  by  which  the  purchaser  was  given  the  option  of  paying  either 
or  all  of  such  notes  at  any  time,  and  such  a  contract  did  not  bind  his 
principal. 

3.  Same— Ratification  of  Agent's  Contbact— Waiveb  bt  Specifio  Objec- 

tion. 

Defendant  gave  a  power  of  attorney  to  his  agents  authorizing  them  to 
contract  within  60  days  for  the  sale  of  certain  land  on  stated  terms  and 
conditions.  Within  the  time  the  agents  signed  a  contract  for  the  sale  of 
the  land,  no  copy  of  which,  however,  was  sent  to  defendant  Immediately 
on  the  receipt  by  hini  of  a  deed  for  his  signature,  and  copies  of  the  notes 
and  mortgage  to  be  given  by  the  purchaser,  he  telegraphed  the  agents 
that  the  purchaser  must  accept  a  different  deed  and  a  different  descrip- 
tion of  the  land,  which  the  purchaser  refused  to  do  until  after  the  time 
when  the  power  of  attorney  had  expired  by  limitation.  Heldj  that  such 
telegram  was  not  a  ratification  of  the  contract  in  all  other  respects,  nor 
a  waiver  by  defendant  of  the  right  to  refuse  to  carry  out  the  same  be- 
cause the  notes  varied  materially  in  their  terms  from  those  required  by 
the  power  of  attorney,  it  not  appearing  that  defendant  had  at  the  time 
read  the  notes.  Even  if  considered  a  waiver,  it  was  on  a  condition  which 
was  not  accepted  until  after  the  power  of  the  agents  to  bind  defendant 
had  expired. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Texas. 

f  2.  See  Principal  and  Agent,  vol.  40,  Cent  Dig.  §  29a 
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In  IDOl  the  appellant  was  the  owner  of  a  tract  of  land  In  Wharton  county, 
Tex.,  originally  granted  to  Napoleon  B.  Williams,  but  patented  to  his  heirs 
March  17,  1856.  This  tract  of  land  was  acquired  by  appellant  in  1874,  and, 
while  it  was  commonly  designated  as  the  "Napoleon  B.  Williams  league,"  it 
was  found  in  1898  that,  according  to  the  field  notes  set  forth  in  the  patent,  it 
only  embraced  4,317  acres  of  land  instead  of  a  full  league  of  4,428  acres.  A 
resurvey  was  made  early  in  1898  for  appellant  under  the  direction  of  True- 
heart  &  Co.,  of  Galveston,  Tex.,  when  it  was  found  that  by  reason  of  a  con- 
flict with  an  older  survey — ^the  Scobey  grant — ^the  tract  really  contained  but 
4,014,  or  414  acres  less  than  a  league,  and  303  acres  less  than  the  field  notes 
accompanying  the  patent  called  for.  This  discrepancy  becomes  important  be- 
cause of  the  controversy  arising  herein  relative  to  the  k|uantity  of  land  au- 
thorized and  Intended  to  be  sold  under  the  power  of  attorney,  wherein  the 
appellant  authorized  on  certain  terms  the  sale  of  "my  Napoleon  B.  Williams 
league  of  land  in  Wharton  county,"  while  the  sale  alleged  to  have  been  made 
thereunder  was  for  "the  league  of  land  in  Wharton  county,  Texas,  originally 
granted  to  Napoleon  Williams."  After  preliminary  correspondence  with  re- 
gard to  the  sale  of  the  land  in  question,  the  appellant  executed  the  following 
power  of  attorney: 

"I,  B.  J.  Henry,  of  the  City  of  Princeton,  New  Jersey,  do  hereby  authorize 
H.  M.  Trueheart  &  Co.,  of  Galveston,  Texas,  to  contract  for  the  sale  of  my 
Napoleon  B.  Williams  league  of  land  in  Wharton  county,  Texas,  at  and  for 
the  price  of  forty  thousand  five  hundred  and  ninety-eight  dollars  and  eighty 
cents  ($40,598.80)  and  upon  the  additional  terms  hereinafter  prescribed. 

"1.  Ten  thousand  five  hundred  and  ninety-eight  dollars  and  eighty  cents 
($10,598.80)  of  said  sum  to  be  paid  in  cash,  and  thirty  thousand  dollars  ($30,- 
000)  thereof  to  be  paid  in  three  (3)  notes  for  ten  thousand  dollars  ($10,000) 
each  maturing  respectively  one  (1),  two  (2)  and  three  (3)  years  after  date 
thereof,  and  bearing  Interest  from  such  date  at  the  rate  of  eight  per  centum 
(8%)  per  annum,  payable  annually  and  containing  the  usual  stipulation  for 
the  further  payment  of  ten  per  cent.  (10%)  attorney's  fees,  and  reservation  of 
the  vendor's  lien,  and  reference  to  the  trust  deed  lien ;  all  of  said  notes,  prin- 
cipal and  interest  and  exchange,  payable  at  the  American  Exchange  National 
Bank,  New  York.  The  payment  of  said  notes  according  to  their  terms  to  be 
further  secured  by  trust  deed  of  the  purchaser,  and  by  reservation  in  the 
deed  of  conveyance  of  said  land  of  the  vendor's  lien  and  reference  to  the  trust 
deed. 

"2.  H.  M.  Trueheart  &  Co.  are  authorized  to  add  to  the  selling  price  such 
amount  as  will  cover  the'  taxes  for  the  year  1901,  their  own  costs;  commis- 
sions and  charges  and  counsel  fee  to  be  paid  F.  Charles  Hume  for  passing  on 
the  papers  completing  the  sale,  and  cost  of  such  abstracts  or  examinations  of 
title  as  may  be  necessary. 

"3.  My  deed  conveying  the  land  by  title  to  be  executed,  and  delivered  to  the 
purchaser  when  said  cash  payments  of  ten  thousand  five  hundred  and  ninety- 
eight  dollars  and  eighty  cents  ($10,598.80)  is  made  to  H.  M.  Trueheart  &  Co., 
and  said  notes- and  trust  deed  duly  executed,  and  the  latter  duly  acknowl- 
edged, are  delivered  to  them  for  transmission  to  me,  after  their  having  trust 
deed  promptly  recorded. 

"4.  My  said  deed  to  reserve  to  me,  my  heirs  and  assigns,  the  right  and  title 
to  all  minerals,  oil  and  gas  in  said  land  and  the  right  to  enter  upon  said  land 
and  operate  for  the  location,  development  and  use  thereof. 

"5.  The  fraction  of  five  hundred  and  ninety-eight  dollars  and  eighty  cents 
($598.80)  of  said  first  and  cash  payment  of  ten  thousand  five  hundred  and 
ninety-eight  dollars  and  eighty  cents  ($10,598.80)  is  to  cover  and  be  applied 
to  the  following  items: 

"(a)  Paid  by  me  for  maps  and  surveying  and  other  expenses,  $508.80. 

"(b)  Revenue  stamps  to  be  paid  by  me  on  my  deed  conveying  the  land, 
$40.00. 

"(c)  Balance  due  by  me  to  my  attorney  F.  Charles  Hume,  for  professional 
services,  $50.00. 

"Provided  further  that  this  power  of  attorney  shall  be  valid  and  binding 
for  sixty  days  from  the  date  hereof  only. 

"In  witness  whereof  I  hereunto  sign  my  name  this  eighteenth  day  of  Ainril, 
A.  D.  1901,  at  Princeton,  State  of  New  Jersey.  Evan  J.  Henry," 
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The  wcMrd  "perfect"  preceding  "title"  In  the  third  clause  of  the  said  power 
of  attorney,  as  contained  in  the  original  draft  was  erased  by  appellant  before 
signing.  This  power  of  attorney  was  transmitted  by  mall  to  Trueheart  &  Co., 
at  Galveston,  accompanied  by  a  letter  stating  that  the  purchaser  must  expect 
"only  a  quitclaim  deed,  meaning  thereby  a  deed  of  specific  warranty."  This  is 
the  evidence  of  the  appellant  and  it  Is  not  disputed  by  any  of  the  parties. 
This  matter  is  more  or  less  important  as  it  bears  upon  the  intention  of  the 
appellant  in  regard  to  the  title  to  be  conveyed  and  the  knowledge  thereof  to 
the  agents,  Trueheart  &  Go. 

On  the  5th  day  of  May,  the  following  agreement  was  entered  into  between 
Trueheart  &  Co.,  acting  as  agents  for  appellant,  Henry,  and  Jonathan  Lane, 
the  appellee  herein,  to  wit: 
"$2,000.  Galveston,  Texas,  May  6th,  1901. 

"I,  B.  J.  Henry,  of  the  State  of  New  York,  do  hereby  acknowledge  that  I 
have  received  from  J.  Lane,  of  Houston,  Harris  County,  Texas  ($2,000.00) 
earnest  money  to  close  sale  to  the  said  J.  Lane  of  the  league  of  land  in  Whar- 
ton County,  Texas,  originally  granted  to  Napoleon  B.  Williams.  The  said 
deed  to  said  land  shall  reserve  to  said  E.  J.  Henry,  and  to  his  heirs  and  as- 
signs forever,  the  right  and  title  to  all  mineral,  oil  and  ^as  in  said  land  and  a 
right  to  enter  upon  said  land  and  operate  for  location,  development  and  use 
of  said  rlgh^,  provided  that  said  location,  development  and  use  shall  not  in- 
terfere with  the  use  of  the  surface  of  said  land  beyond  what  is  reasonably 
necessary.  Total  price  to  be  paid  $43,000.00;  terms  of  payment,  cash,  in- 
cluding this  earnest  money,  on  delivery  of  deed  $13,000,  so  that  upon  the  de- 
livery of  the  deed  there  shall  be  paid  In  addition  to  the  earnest  money  $11,000. 
One  note  due  one  year  after  its  date,  with  Interest  at  8%  per  annum,  for 
$10,000;  one  note  due  two  years  after  date,  with  interest  at  eight  per  cent 
per  annum,  for  $10,000 ;  and  one  note  due  three  years  after  date  thereof  with 
Interest  at  8%  per  annum  for  $10,000.  All  of  said  notes  are  to  be  payable  at 
American  Exchange  National  Bank,  N.  Y.  City,  and  interest  on  each  note  pay- 
able yearly  at  said  New  York  bank,  and  each  note  to  contain  a  stipulation  for 
10%  attorney's  fees  in  case  suit  is  brought  after  maturity  of  said  notes  for 
foreclosure.  The  said  notes  to  be  paid  in  full  at  any  time,  at  the  option  of  the 
maker  thereof,  but  not  in  partial  payments.  Notes  to  be  secured  by  vendor's 
Hen  reserved  in  the  deed  and  Jby  deed  of  trust  All  papers  and  interest  to 
date  from  ten  days  after  the  abstract  showing  good  title  to  said  lands  is  fur- 
nished by  seller  to  buyer.  Title  to  the  land  to  be  good  or  made  good  within  a 
reasonable  time.  In  case  of  defect  in  title,  which  cannot  be  cured  within  a 
reasonable  time,  then  upon  application  of  buyer  this  earhest  money  shall  be 
refunded  at  the  office  of  said  Lane,  in  Houston,  Harris  County,  Texas.  Deed 
and  notes  to  be  delivered  and  furnished  at  expense  of  seller,  as  well  as  the 
abstract  and  all  other  things  necessary  to  show  good  title.  Trust  deed  at  ex- 
pense of  buyer.  All  back  taxes,  if  any,  to  be  paid  by  seller,  and  seller  to  pay 
pro  rata  of  taxes  of  1901  to  date  of  delivery  of  deed  to  buyer ;  buyer  to  pay 
taxes  of  1901  from  date  of  delivery  of  deed  to  him.  This  sale  to  be  finally 
closed  up  within  thirty  days  after  delivery  of  abstract  of  title  jshowing  good 
title  to  the  buyer,  or  in  default  thereof,  deed  conveying  good  title  having  been 
tendered  to  buyer,  this  contract  may  thereupon,  after  five  days*  notice  to  the 
buyer,  be  declared  null  and  void,  and  this  earnest  money  may  then  be  paid 
to  the  seller,  which  in  said  case  is  hereby  agreed  to  be  liquidated  damages,  or 
said  seller  may  enforce  specific  performance  of  this  contract  In  Galveston 
County  at  his  option,  provided  he  shall  promptly  elect  in  case  of  forfeiture, 
which  remedy  he  will  adopt  and  insist  upon  it.  Cash  payment  to  be  made  and 
papers  to  be  delivered  at  the  office  of  H.  M.  Trueheart  &  Co.,  at  Galveston, 
Texas.    This  contract  is  not  transferable. 

"B.  J.  Henry, 
"By  his  Agents  H.  M.  Trueheart  &  Co. 

•*I  accept  the  foregoing  contract  of  sale.  J.  Lane." 

On  May  6,  1901,  Trueheart  &  Co.  advised  appellant  by  letter  as  follows: 

"Galveston,  Texas,  May  6th,  1901. 
"E.  J.  Henry,  Esq.,  Princeton,  N.  J. — Dear  Sir:    We  have  the  pleasure  of 
advising  you  that  we  have  closed  the  contract  of  sale  of  your  N.  B.  Williams 
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league  In  Wharton  County,  In  accordance  with  the  written  authority  giren  us 
by  you  and  all  approved  by  your  attorney,  Maj.  Hume.  We  will  pr^are 
deed,  &c.,  and  send  forward  as  soon  as  possible,  or  rather  will  have  your  at- 
torney, Hume,  prepare  deed,  &c. 

"Yours  truly,  H.  M.  Trueheart  &  Ck). 

"Die.  H.  M.  T." 

But  no  copy  of  the  alleged  agreement  was  forwarded  to  or  received  by  the 
api)ellant  until  after  the  appellant  had  repudiated  the  agreement  and  after 
the  expiration  of  the  GO-dajs  limit  of  the  power  of  attorney.  On  June  11, 
1901,  Trueheart  &  Go.  forwarded  to  the  appellant  letter  as  follows : 

"Galveston,  Texas,  June  11th,  1901. 

"Mr.  B.  J.  Henry,  Princeton,  N.  J. — Dear  Sir:  Referring  to  the  proposed 
sale  of  your  N.  B.  Williams  league  of  land  in  Wharton  Ck>unty,  Texas,  to  Mr. 
Jonathan  Lane,  we  hand  you  herewith  drafts  of : 

"1.  Deed  from  you  to  Mr.  Lane,  for  the  land  in  question. 

"2.  Deed  of  trust  from  Mr.  Lane  to  you,  to  secure  payment  of  notes. 

"3.  Three  purchase  money  notes,  for  $10,000.00  each. 

"4.  Letter  from  your  attorney  Maj.  F.  Ohas.  Hume,  addressed  to  us,  stating 
that  the  papers  herewith  enclosed  are  in  proper  form,  &c.  All  of  which  kindly 
return  to  us,  after  you  have  executed  the  deed  before  a  notary  public  using 
an  official  seal.  Kindly  see  that  the  notary  uses  the  form  of  certificate  as 
printed  on  the  deed,  which  is  in  conformity  with  the  Texas  statutes.  Upon 
return  of  the  papers  to  us  we  will  proceed  to  close  the  sale  with  all  despatch. 
"Yours  very  truly,  H.  M.  Trueheart  &  Co.    G." 

This  was  received  by  the  appellant  on  June  15th,  and,  through  the  deed  of 
conveyance  and  trust  deed  and  purchase-money  notes,  was  the  first  specific 
notification  to  the  appellant  of  the  actual  character  and  terms  of  the  alleged 
contract  of  May  6th.  The  conveyances  and  notes  Inclosed  were  in  accordance 
with  the  contract,  the  deed  containing  a  full  warranty,  and  describing  the 
land  in  accordance  with  the  field  notes  attached  to  the  original  patent 

Immediately  on  receiving  the  foregoing  papers  on  June  15th,  the  appellant 
forwarded  to  Trueheart  &  Co.,  the  following  telegraphic  message : 

"Princeton,  N.  J.,  June  15,  1901. 
"H.  M.  Trueheart  &  Ck).,  Galveston.    Papers  received  sent  my  son.     Pur- 
chaser must  accept  quit-claim  deed.    And  land  described  as  in  your  survey. 

"B.  J.  Henry.- 

This  telegram  was  answered  by  Trueheart  &  CJo.  in  the  following  letter : 

"Galveston,  Texas,  June  15th,  1901. 

"Mr.  B.  J.  Henry,  Princeton,  N.  J. — Dear  Sir :  We  are  greatly  surprised  at 
your  telegram  of  even  date  herewith.  We  contracted  sale  of  your  land,  de- 
scribing it  as  you  described  it  in  your  written  authority  to  us,  viz.,  *The  Na- 
poleon B.  Williams  league  of  land  in  Wharton  county,  Texas,*  and  in  describ- 
ing it  in  the  deed  used  the  field  notes  given  in  the  patent  adding  the  words 
*more  or  less,'  and  all  of  which  was  done,  both  in  drawing  the  contract  of  sale 
and  in  drawing  the  deed,  after  consultation  with  your  attorney.  Major  Hume, 
and  submitting  all  of  same  to  him. 

"You  did  not  restrict  us  in  such  authority  to  a  quit-claim  deed,  and  which. 
In  Texas,  is  no  good,  and  would  be  refused  by  any  man  of  ordinary  intelli- 
gence. 

"We  will  submit  your  telegram  to  the  purchaser  and  advise  you  of  his  reply. 
"Yours  very  truly,  H.  M.  Trueheart  &  CJo.    G." 

And  thereafter,  on  June  17th,  for  the  first  time,  Trueheart  &  CJo.  forwarded 
the  alleged  contract  of  May  6th,  as  indicated  by  letter  as  follows : 

"Galveston,  Texas,  June  17th,  1901. 
"Mr.  E.  J.  Henry,  Princeton,  N.  J. — ^Dear  Sir:    Enclosed  herewith  we  hand 
you  copy  of  the  contract  of  sale,  or  earnest  receipt,  between  you  and  Mr. 
Lane ;  also  a  copy  of  his  letter  to  us  of  the  16th  Inst.,  which  explains  itself. 
"Yours  very  4ruly,  H.  Al  Trueheart  &  Co.    G." 
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On  June  leth  the  appellee  wrote  the  following  letter  to  Trneheart  &  Co., 
which  In  due  course  was  forwarded  to  appellant,  to  wit : 

"Houston,  Texas,  June  leth,  1901. 

''Messrs  H.  M.  Trneheart  &  Co.,  Galveston,  Texas.  Gentlemen:  Yours  of 
the  15,  together  with  message  from  Mr.  Henry,  received.  I  shall  insist  on  the 
general  warranty  clause,  and  that  the  deed  embrace  all  the  land  described  and 
embraced  In  the  patent,  or  that  the  price  to  be  paid  be  reduced  accordingly. 

"Unless  this  is  done,  I  shall  sue  for  specific  performance  of  my  contract  and 
for  damages  for  breach  thereof  by  Mr.  Henry. 

"Yours  truly,  J.  Lane." 

The  sixty-days  limit  of  the  power  of  attorney  to  Trneheart  &  Co.  expired 
June  17,  1901.  While  the  record  shows  many  letters  between  Messrs  True- 
heart  &  Co.  and  appellee,  Lane,  and  by  them  to  the  appellant,  relating  to  the 
contract  of  sale,  it  Is  not  pretended  that  any  further  contract  was  entered  into 
between  the  parties. 

Under  this  state  of  facts  the  appellee  Instituted  suit  In  the  Circuit  Court  for 
specific  performance,  relying  upon  the  power  of  attorney  and  the  alleged 
agreement  and  earnest  receipt  The  appellant  answered  the  bill,  wherein  he 
charged  that  the  contract  was  void,  and  of  no  force  and  effect  against  him, 
for  the  following  reasons:  "(1)  Because  in  and  by  said  alleged  contract  the 
three  notes  therein  mentioned  of  $10,000  each  were  made  payable  in  full  at 
any  time  at  the  option  of  the  complainant,  Jonathan  Lane,  there  being  no  au- 
thority for  such  provision  in  the  said  power  of  attorney,  and  it  being  against 
the  interest  of  this  defendant  that  said  complainant  should  have  such  privi- 
lege, inasmuch  as  the  said  promissory  notes  were  to  draw  interest  at  the  rate 
of  eight  per  centum  from  their  respective  dates — one  for  the  full  term  of  one 
year,  one  for  the  full  term  of  two  years,  and  one  for  the  full  term  of  three 
years;  (2)  because  In  and  by  said  alleged  contract  it  was  provided  that  the 
title  to  the  lands  to  be  conveyed  by  this  defendant  should  be  good  or  be  made 
good  to  the  said  complainant  within  a  reasonable  time,  there  being  no  pro- 
vision in  the  said  power  of  attorney  authorizing  the  said  H.  M.  Trneheart  & 
Company  to  make  any  such  covenant  on  the  part  of  this  defendant;  (3)  be- 
cause in  and  by  said  alleged  contract  it  was  provided  that  the  deed  of  con- 
veyance to  be  executed  by  this  defendant  to  the  said  complainant,  and  the  said 
three  notes  to  be  given  by  the  said  complainant  to  this  defendant,  and  the  ab- 
stract of  title,  and  all  other  things  necessary  to  show  good  title,  should  be 
furnished  and  delivered  at  the  expense  of  this  defendant,  there  being  no  au- 
thority for  such  provision  in  the  said  power  of  attorney ;  (4)  because  in  and 
by  said  alleged  contract  it  was  further  provided  that  all  back  taxes  Imposed 
upon  said  lands,  and  a  proportionate  part  of  the  taxes  for  the  year  1901, 
should  be  paid  by  this  defendant,  there  being  no  such  provision  authorized 
in  and  by  said  power  of  attorney ;  (5)  because  in  and  by  said  alleged  contract 
it  was  provided  that  this  defendant  should  execute  and  deliver  to  said  com- 
plainant a  deed  of  conveyance  for  the  league  of  land  in  Wharton  county, 
Texas,  originally  granted  to  Napoleon  B.  Williams,  whereas  In  and  by  the 
said  power  of  attorney  the  said  H.  M.  Trneheart  &  Company  were  only  au- 
thorized to  contract  for  the  sale  of  lands  in  Wharton  county,  Texas,  set  forth 
in  the*  survey  and  maps  previously  made  by  the  direction  of  said  H.  M.  True- 
heart  &  Company,  and  which  in  and  by  said  power  of  attorney  were  described 
as  'my  Napoleon  B.  Williams  league  of  land  in  Wharton  County,  Texas' ;  (6) 
because  in  and  by  said  alleged  contract  the  rights  of  this  defendant  as  against 
the  complainant  in  case  qt  the  complainant's  default  or  breach  of  contract 
were  limited  in  a  manner  not  authorized  in  and  by  said  power  of  attorney." 
And  otherwise  appellant  put  at  issue  all  matters  charged  In  the  bill. 

On  final  hearing  on  the  evidence  In  the  case  and  on  waivers  of  alleged  rights 
of  the  appellee,  the  court  rendered  a  decree  by  which  it  established  an  en- 
tirely different  contract  from  that  authorized  by  the  power  of  attorney,  and 
different  from  that  alleged  to  have  been  made  between  the  parties  in  the  so- 
called  agreement  and  earnest  receipt,  and  then  proceeded  to  decree  specific 
performance  of  the  same. 

On  this  appeal  th^  following  are  errors  assigned: 

"(1)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  for  the  reason  that  it  varied  materially  from  the  power 
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of  attoFDey,  executed  by  the  defendant  In  providing  that  the  maker  of  the 
notes  therein  provided  for  should  have  the  right  at  his  option  to  pay  the  same 
at  any  time. 

"(2)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  that  the  title  should  be  good,, 
or  that  the  defendant  should  make  it  good  within  a  reasonable  time. 

'*(3)  Because  the  alleged  contract  sought  to  be  entprced  was  unauthorized 
by  defendant  and  void  for  the  reason  that  it  varies  from  the  power  of  attor- 
ney executed  by  defendant  in  providing  for  a  cash  payment  of  two  thousand 
dollars  instead  of  ten  thousand  five  hundred  and  ninety-eight  dollars  and 
eighty  .cents,  leaving  the  balance  of  the  first  payment  to  be  made  in  thirty 
days  after  delivery  of  an  abstract  of  title. 

"(4)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  the  defendant  to  show  good 
title  to  the  land  instead  of  merely  to  convey  such  title  as  he  had. 

"(5)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant  in  requiring  defendant  to  pay  all  back  taxes,, 
a  portion  of  the  taxes  for  1901,  and  the  expense  of  the  abstract 

"(6)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized  by 
defendant  and  void  because  of  a  material  departure  from  the  power  of  attor- 
ney executed  by  the  defendant  in  limiting  the  rights  of  the  defendant  in  case 
of  breach  of  the  contract  by  the  complainant. 

"(7)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of 
attorney  executed  by  the  defendant,  in  that  as  construed  by  complainant  and 
by  H.  M.  Trueheart  &  Co.  it  required  defendant  to  convey  the  land  described 
by  and  according  to  the  field  notes  in  the  patent  to  the  heirs  of  Napoleon  B. 
Williams,  instead  of  the  land  described  by  the  field  notes  prepared  by  H.  M. 
Trueheart  &  Co.  upon  the  resurvey  made  by  them. 

"(8)  Because  the  alleged  contract  sought  to  be  enforced  was  unauthorized 
by  defendant  and  void  because  of  a  material  departure  from  the  power  of  at- 
torney executed  by  the  defendant,  in  that  it  sought  to  bind  defendant  to  exe- 
cute a  deed  containing  covenants  of  general  warranty. 

"(9)  Because  the  alleged  contract  sought  to  be  enforced  was  never  executed 
by  defendant,  nor  by  any  person  or  persons  authorized  by  him. 

*'(10)  Because  the  only  authority  possessed  by  H.  M.  Trueheart  &  Co.  to  act 
for  defendant  was  conferred  by  the  power  of  attorney  dated  April  18,  1901,- 
and  was  thereby  carefully  specified  and  strictly  limited,  and  the  alleged  con- 
tract sought  to  be  enforced  was  unauthorized  thereby. 

"(11)  Because  the  inadequacy  of  the  price,  coupled  with  the  other  circum- 
stances in  evidence,  renders  it  inequitable  to  compel  defendant  to  convey  the- 
land  upon  the  terms  stipulated  in  the  alleged  contract  of  sale. 

"(12)  Because  the  evidence  shows  that  H.  M.  Trueheart  &  Co.,  who  signed 
the  alleged  contract  as  agents  for  defendant,  procured  the  power  of  attorney 
from  defendant  at  the  instance  of  complainant  for  the  purpose  of  enabling 
complainant  to  purchase  said  land,  and  shows  efforts  upon  their  part  to  con- 
summate said  sale  regardless  of  the  interest  or  wishes  of  defendant,  and  un- 
der such  circumstances  it  would  be  inequitable  to  enforce  said  alleged  contract 

"(13)  Because  the  evidence  shows  that  defendant  never  intended  to  convey 
according  to  the  field  notes  in  the  patent,  as  demanded  by  complainant,  nor 
to  convey  with  covenants  of  general  warranty,  as  demanded  by  complainant, 
and  that,  therefore,  and  in  view  of  the  ambiguity  of  the  contract,  the  minds 
of  the  parties  never  met. 

"(14)  Because  the  failure  of  the  minds  of  the  parties  to  meet  the  ambiguity 
of  the  contract  respecting  the  land  to  be  conveyed,  the  difference  in  the  situa- 
tion of  the  parties,  the  conduct  of  the  alleged  agents,  and  the  inadequacy  of 
the  price  as  shown  by  the  evidence,  renders  it  inequitable  to  specifically  en- 
force the  alleged  contract. 

"(15)  Because  the  evidence  shows  that  defendant  has  never  owned  about 
tliree  hundred  acres  of  land  which  it  is  sought  to  compel  him  to  convey,  and  It 
would  be  against  equity  to  compel  him  to  convey  land  which  he  does  not  own. 
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••(16)  Because  the  court  In  and  by  said  decree  requires  the  making  and  exe- 
cution of  a  contract  which  neither  the  complainant  nor  the  defendant  ever 
agreed  to  make  or  execute,  and  which  departs  from  the  alleged  contract 
sought  to  be  enforced,  and  from  the  bill  of  complaint  with  respect  to,  first, 
the  time  in  which  the  deferred  payments  should  be  made;  second,  the  right 
of  the  maker  of  the  notes,  at  his  option,  to  pay  the  same  before  maturity ; 
third,  the  quantity  and  description  of  the  land  to  be  conveyed;  fourth,  the 
covenants  of  warranty  in  the  conveyance  of  said  lands;  fifth,  the  remedy  of 
complainant  in  case  of  deficiency  in  the  quantity  of  said  land;  sixth,  the 
trustee  to  be  named  in  the  deed  of  trust  required  to  be  given  to  secure  the 
notes  for  the  deferred  payments ;  seventh.  In  not  reserving  the  mineral  rights 
In  said  land  to  the  defendant ;  and  in  other  particulars. 

"(17)  Because  the  complainant  was  not  entitled  to  any  relief  against  the 
defendant  because  upon  the  pleadings  and  the  evidence  a  decree  should  have 
been  entered  dismissing  the  bill  of  complaint  and  awarding  defendant  his 
costs." 

Jas.  A.  Baker,  R.  S.  Lovett,  and  W.  M.  Lanning,  for  appellant 
H.  M.  Garwood,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  An 
inspection  of  the  transcript  will  show  that,  while  the  complainant 
below  sets  forth,  and  asks  specific  performance  of,  the  agreement 
of  May  5,  1901,  as  binding  upon  the  appellant,  Henry,  yet  the  decree 
herein  appealed  from  does  not  conform  to  the  said  agreement.  The 
decree  commences  by  holding  that  the  alleged  contract  ought  to  be 
specifically  enforced,  but  then  proceeds  by  changes  here  and  there 
to  make  a  materially  different  contract  from  that  alleged,  and  require 
the  execution  of  an  agreement  and  trade  which  no  one  contends  the 
parties  ever  made.  Some  of  the  particulars  in  which  the  decree 
varies  from  the  alleged  contract  are  as  follows : 

(i)  The  contract  provides  that  the  notes  for  the  deferred  pay- 
ments shall  date  "ten  days  after  the  abstract  showing  good  title  to 
said  land  is  furnished  by  seller  to  buyer."  The  record  shows  that 
the  abstract  was  forwarded  to  Lane  on  or  about  May  9,  igjoi.  It 
was  received  by  Lane,  examined,  and  forwarded  by  him  to  Trueheart 
&  Co.  prior  to  May  15,  1901.  By*  the  terms  of  the  contract,  there- 
fore, the  notes  should  bear  date  not  later  than  May  25,  igoi.  The 
decree,  however,  requires  the  notes  to  bear  even  date  with  the  decree, 
which  is  April  17,  1903. 

(2)  The  contract  expressly  reserved  to  the  maker  of  the  notes  the 
right  to  pay  the  same  at  any  time  at  his  option,  "the  said  notes  to 
be  paid  in  full  at  any  time  at  the  option  of  the  maker  thereof."  The 
decree  provides  simply  that  said  notes  shall  be  "due  and  payable 
respectively  in  one,  two,  and  three  years  from  their  said  dates,"  and 
there  is  no  clause  giving  the  maker  the  right  to  pay  them  off  at  any 
time  at  his  option. 

(3)  The  contract  provides  that  appellant  shall  convey  to  Lane 
"the  league  of  land  in  Wharton  county,  Texas,  originally  granted 
to  Napoleon  B.  Williams."  The  decree  provides  that  appellant  shall 
convey  to  Lane  the  land  described  by  field  notes  in  the  patent  to  the 
heirs  of  Napoleon  B.  Williams,  but  further  provides  that,  in  the 
event  there  shall  be  a  shortage  in  said  league,  and  the  same  contains 
less  than  4,428  acres,  then  the  appellant  shall  not  be  liable  in  any 


Digitized  by 


Google 


250  128  FBDEBAL  RBPOBTEB. 

manner  therefor,  and  said  Lane  shall  not  be  entitled  to  an  abatement 
of  the  unpaid  purchase  price  on  account  of  the  shortage,  and  that  this 
provision  shall  be  inserted  in  the  deed. 

(4)  The  decree  provides  that  appellant  shall  convey  "with  cove- 
nants of  special  warranty."  The  contract  provides,  "Title  to  the  land 
to  be  good,  or  to  be  made  good  within  a  reasonable  time,"  clearly 
requiring  a  general  warranty  of  the  title. 

(5)  The  decree  provides  that,  if  there  shall  be  a  shortage  in  the 
land,  appellee  shall  not  be  entitled  to  any  abatement  of  price  on  ac- 
count thereof.  Under  the  contract  of  May  sth,  in  case  of  failure 
of  title  to  any  of  the  land  conveyed,  appellee  would  be  entitled  to 
a  pro  rata  abatement  of  the  purchase  price. 

(6)  The  contract  of  May  5th  does  not  name  a  trustee  for  the  deed 
of  trust  given  by  the  appellee  to  secure  the  deferred  payment  of  the 
purchase  price,  or  allow  him  any  commissions.  Under  such  circum- 
stances the  trustee  should  be  named  and  his  commissions  fixed  by 
agreement,  but  the  decree  names  F.  Charles  Hume  as  trustee  for 
the  deed  of  trust,  without  reference  to  the  wishes  of  either  of  the 
parties,  and  allows  him  5  per  cent,  commissions. 

(7)  The  contract  expressly  provides  that  the  deed  to  the  said  land 
"shall  reserve  to  the  said  E.  J.  Henry  and  to  his  heirs  and  assigns, 
forever,  the  right  and  title  to  all  minerals,  oil,  and  gas  in  said  land, 
and  the  right  to  enter  upon  said  land  and  operate  for  location,  de- 
velopment, and  use  of  said  right."  But  the  decree  wholly  fails  to 
make  any  provision  whatever  for  reserving  said  mineral  rights  to 
appellant.  It  is  true  that  on  June  21,  1903,  the  judge  of  the  Circuit 
Court  undertook  to  make  an  order  curing  this  omission,  but  that 
order  was  made  after  the  adjournment  of  the  term,  the  allowance 
of  the  appeal,  the  filing  of  the  bond,  and  the  issuance  and  service  of 
the  citation. 

From  this  it  would  seem  that  the  decree  appealed  from  should  be 
radically  amended,  if  not  entirely  reversed. 

But  underlying  the  whole  matter  is  the  question  whether  the  al- 
leged contract  and  earnest  agreement  entered  into  on  May  5,  I0oi, 
between  the  appellee  Lane,  and  Trueheart  &  Co.,  as  agents  for  the 
appellant,  was  and  is  a  valid  existing  contract;  and  that  depends 
upon  whether  or  not  the  said  earnest  agreement  was  authorized  by 
the  special  power  of  attorney  granted  by  the  appellant  on  April  18, 
1901,  giving  authority  to  Trueheart  &  Co.  within  60  days  to  con- 
tract for  the  sale  of  certain  lands  on  certain  terms  therein  specified. 
It  is  well  settled  that  when  an  agent  acts  under  special  authority  con-, 
ferred  by  a  formal  instrument  his  powers  must  be  ascertained  from 
the  instrument  itself.  The  rule  is  given  by  Judge  Moore  in  Reese 
V.  Medlock,  27  Tex.  120,  84  Am.  Dec.  611,  as  follows: 

"It  is  a  well-settled  general  principle  that,  when  an  agency  Is  created  and 
conferred  by  written  Instrument,  the  nature  and  extent  of  the  authority  given 
by  it  must  be  ascertained  from  the  instrument  itself,  and  cannot  be  enlarged 
by  parol  evidence  of  the  usage  of  other  agents  in  like  cases." 

In  Skaggs  V.  Murchison,  63  Tex.  348,  the  rule  is  declared : 
"It  is  so  well  settled  as  to  be  elementary  that  powers  of  attorney  and  sim- 
ilar instruments  have  to  be  strictly  construed,  and  that  under  no  circum- 
stances will  the  principal  be  bound  beyond  the  plain  import  of  the  instru- 
ment" 
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See,  also,  Gouldy  v.  Metcalf,  75  Tex.  455,  12  S.  W.  830,  16  Am. 
St  Rep.  912;  Holladay  v.  Daily,  19  Wall.  610,  22  L.  Ed.  187;  Mech- 
cm  on  Agency,  §  409. 

The  appellant,  by  his  power  of  attorney,  authorized  Trueheart  & 
Co.  to  contract  for  the  sale  of  "my  Napoleon  B.  Williams  league  of 
land  in  Wharton  county,  Texas."  There  is  no  doubt  that  the  appel- 
lant intended  by  this  description  of  the  land  to  be  sold  the  Napoleon 
B.  Williams  league  as  reduced  and  restricted  by  the  then  recent  sur- 
vey procured  through  Trueheart  &  Co.,  whereby  it  clearly  appears 
that  the  said  league  contained  only  4,014  acres  of  land,  instead  of 
4,317  acres,  as  called  for  by  the  field  notes  accompanying  the  orig- 
inal patent.  There  is  no  doubt,  either,  that  Trueheart  &  Co.  fully 
understood  the  power  of  attorney  to  refer  to  the  league  as  restricted 
by  the  last  survey.  No  other  conclusion  can  be  reached  from  the 
evidence.  There  is  some  evidence  in  the  record  tending  to  show  that 
appellee.  Lane,  the  claimed  purchaser,  knew  all  about  the  surveys ; 
knew  that  Henry  really  owned  but  4,014  acres;  and  also  knew  there- 
by and  from  preliminary  negotiations  of  appellant  Henry's  intention 
to  sell  only  the  lands  he  owned.  The  alleged  contract  provides  for 
sale  by  the  appellant  to  appellee.  Lane,  of  the  league  of  land  in  Whar- 
ton county  originally  granted  to  Napoleon  B.  Williams,  which  would 
call  for  4,317  acres  following  the  original  field  notes,  and  makes  ap- 
pellant liable  for  any  deficiency. 

The  power  of  attorney,  as  originally  drafted,  provided  for  appel- 
lant to  give  a  deed  by  perfect  title.  Before  executing  the  instrument, 
however,  the  word  "perfect"  was  stricken  out,  so  that  the  power  of 
attorney  provided  for  "my  deed  conveying  the  land  by  titfe  to  be  ex- 
ecuted." There  is  no  doubt  whatever  that  by  this  provision  the  ap- 
pellant intended  only  to  give  a  quitclaim  deed  with  special  warranty. 
He  so  notified  the  agents,  Trueheart  &  Co.,  in  a  letter  transmitting 
the  power  of  attorney.  There  is  evidence  in  the  record  tending  to 
show  that  the  appellee.  Lane,  knew  of  this  intention  to  restrict  the 
title  given ;  yet  the  contract  as  claimed  provides  that  the  title  to  the 
land  shall  be  good,  practically  calling  for  a  deed  with  full  warranties. 
The  record  abounds  with  evidence  on  these  propositions,  and  coun- 
sel in  their  briefs  have  threshed  it  out  in  the  light  of  adjudged  cases 
and  on  principle;  but  we  do  not  find  it  necessary  to  rule  definitely 
on  either;  because  we  think  that  there  is  an  unquestioned  variance  • 
between  the  power  of  attorney  and  the  alleged  contract  which  re- 
quires us  to  hold  that  the  appellant  Henry  was  not  bound  by  the 
agreement  of  May  5,  1901.  The  alleged  contract  is  void  because  of 
a  material  departure  from  the  power  of  attorney  in  providing  that 
the  notes  might  be  paid  at  any  time,  at  the  option  of  the  maker, 
whereas  the  power  of  attorney  stipulated  that  they  should  mature  in 
one,  two,  and  three  years  after  date.  The  power  of  attorney  left 
no  discretion  whatever  to  the  agents  respecting  the  terms  of  sale. 
It  stipulated  absolutely  for  $10,598.80  in  cash,  and  for  three  notes 
of  $10,000  each,  maturing  in  one,  two,  and  three  years  after  date, 
and  bearing  interest  from  date  at  the  rate  of  8  per  cent,  per  annum, 
payable  annually.  It  was  not  a  general,  but  a  special,  power  and 
agency  that  was  conferred  and  created.    Appellee  knew  the  charac- 
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ter  of  the  agency  and  of  the  particular  limitations  upon  the  power 
conferred.  He  would  not  even  negotiate  until  the  agent  should  ob- 
tain and  produce  authority  in  writing  as  suggested  and  demanded 
by  him.  When  the  power  of  attorney  was  executed  and  sent  to  the 
agents,  the  latter  satisfied  appellee  of  its  existence,  and  furnished  him 
a  copy  of  it.  The  power  of  attorney  was  the  sole  measure  of  the 
agents'  authority.  It  specified  in  detail  the  terms  upon  which  ap- 
pellant was  willing  to  sell,  and,  whether  wise  or  unwise,  beneficial  or 
prejudicial,  they  were  the  terms  which  appellant  chose  to  name;  and 
Trueheart  &  Co.  and  appellee  were  powerless  to  change  them.  It 
was  appellant's  land.  As  the  owner  he  had  the  right  to  specify  the 
terms  upon  which  he  would  sell  his  own  property.  No  matter  how 
absurd  or  unreasonable  his  terms  might  be,  it  was,  in  the  very  nature 
of  things,  his  right,  as  owner  of  the  property,  to  fix  his  own  terms^ 
and  Lane  had  either  to  assent  thereto  or  decHne  to  buy. 

As  a  matter  of  fact,  the  departure  which  Lane  and  Trueheart  & 
Co.  made  in  stipulating  that  the  notes  for  the  deferred  payments 
might  be  paid  at  any  time,  at  the  option  of  the  maker,  was  materially 
and  substantially  to  the  detriment  of  appellant.  Eight  per  cent,  is 
a  high  rate  of  interest  in  these  days,  even  in  Texas,  Five  per  cent., 
no  doubt,  would  have  been  considered  a  good  rate  in  New  Jersey. 
These  notes  afforded  appellant  a  safe  investment  for  a  large  sum  of 
money  for  a  considerable  period.  Notes,  $10,000  for  one  year,  $10,- 
000  for  two  years,  and  $10,000  for  three  years,  at  8  per  cent,  interest, 
with  first-class  landed  security,  and  payable  in  bank  in  New  York, 
were  and  are  worth  above  par.  It  is  evident,  therefore,  that,  even 
if  the  question  depended  upon  the  materiality  of  the  variance,  the 
departure  made  by  Trueheart  &  Co.  and  Lane  from  the  power  con- 
ferred and  from  the  instructions  given  by  appellant  was  material,  and 
was  substantially  detrimental  to  the  interests  of  appellant. 

It  has  long  been  settled  that  the  legal  effect  of  an  instrument  pay- 
able on  a  date  certain  is  different  from  that  of  an  instrument  payable 
on  or  before  that  date.  Kikindal  v.  Mitchell,  2  McLean,  402,  14 
Fed.  Cas.  468,  No.  7,763.  In  that  case  there  was  no  express  pro- 
vision that  the  obligor  should  have  the  right  to  pay  the  note,  at  his 
option  at  any  time  before  the  date,  but  the  court  held  that  the  words 
"on  or  before"  gave  the  obligor  that  right,  and  that  this  was  a  right 
which,  without  these  words,  he  did  not  have,  and,  further,  that  this 
made  a  material  difference.  In  the  instant  case  it  is  not  left  to  be 
inferred  from  the  use  of  the  words  "on  or  before,"  but  it  is  expressly 
stipulated  in  the  alleged  contract  that  "the  said  notes  to  be  paid  in 
full  at  any  time,  at  the  option  of  the  maker  thereof."  The  power  of 
attorney,  on  the  other  hand,  provides  that  the  notes  shall  mature, 
respectively,  one,  two,  and  three  years  after  date,  and  makes  no  pro- 
vision for  the  payment  of  the  notes  before  their  maturity.  It  is 
clear,  then,  that  the  alleged  contract  gavjg  the  maker  of  the  notes  a 
right  which  was  not  authorized  by  the  power  of  attorney. 

In  Everman  v.  Hemdon,  71  Miss.  827,  15  South.  135,  which  was  a 
bill  in  chancery  for  specific  performance  of  an  alleged  contract  to 
sell  land,  the  Supreme  Court  of  Mississippi  said : 

"Looking  to  the  only  authority  given  by  Herndon  to  Cross  Bros,  to  make 
sale  of  the  land,  it  is  found  to  be  limited  to  that  of  accepting  the  $4,000  propo- 
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sition.  •  •  •  This  firm  was  specially  authorized  to  do  and  perform  one 
particular  act,  viz.,  to  accept  a  definite  proposition  which  had  before  then  been 
submitted  to  Herndon.  Nothing  Is  better  settled  In  the  law  than  that  one 
dealing  with  an  agent  exj^ressly  appointed  to  do  a  particular  act  must  In- 
form himself  of  the  extent  .of  authority  conferred,  and  must  see  to  It  that 
the  act  done  Is  within  the  authority.  •  •  •  They  (Cross  Bros.)  were  au- 
thorized to  accept  the  $4,000  proposition,  which  was  to  pay  that  sum  half  In 
cash  and  the  balance  In  one  and  two  years,  with  Interest  at  8  per  cent,  per 
annum  from  date.  They  entered  Into  an  agreement  under  which  the  whole 
purchase  price  was  payable  In  cash,  which  may  have  been  a  better  or  worse 
contract  than  that  they  were  authorized  to  make,  determinable  by  circum- 
stances, but  which  was  certainly  not  the  contract  they  were  directed  and  em- 
powered to  make.  In  legal  effect,  here  was  an  offer  by  Herndon  to  sell  bis 
land  at  a  fixed  price,  half  In  cash  and  the  remainder  in  one  and  two  years, 
with  Interest  at  8  per  cent,  and  a  counter  proposition  by  Everman  &  Blanton 
to  buy  at  the  price  named,  payable  In  cash.  There  is  not  a  legal  identity  be- 
tween the  contract  which  Cross  Bros,  were  authorized  to  make  and  the  one 
they  attempted  to  make,  and  their  principal,  Herndon,  was  not  bound." 

Batty  V.  Carswell,  2  Johns.  48,  i  Am.  Leading  Cas.  653 ;  Schultz 
V.  Griffin,  121  N.  Y.  294,  24  N.  E.  480,  18  Am.  St.  Rep.  825. 

The  complainants  in  that  case  offered  either  to  pay  for  the  land 
all  in  cash,  or  to  pay  one-half  cash  and  the  remainder  at  one  and  two 
years,  with  interest  at  8  per  cent,  per  annum.  Counsel  contended 
that,  as  the  terms  were  not  expressly  stipulated  in  the  contract,  nor 
signed  by  Cross  Bros.,  it  should  be  construed,  under  all  the  circum- 
stances,, to  mean  that  the  payments  were  to  be  as  specified  by  Hern- 
don, one-half  cash,  and  the  remainder  in  one  and  two  years,  with  8 
per  cent,  interest.    But  the  court  said : 

"This  would  be  to  make  a  contract  by  construction  dilTerent  from  that  ac- 
tually entered  into  by  the  parties.  Clearly,  imder  the  written  agreement 
signed  by  Cross  Bros.,  the  complainants  would  have  been  entitled  to  make 
Instant  payment  of  all  the  purchase  price  of  the  land.  «  •  •  Looking 
through  the  whole  record,  we  find  that  the  defendant,  Herndon,  agreed  to  sell 
his  land  for  $5  per  acre,  one-half  In  cash  and  the  balance  In  one  and  two 
years,  with  interest  at  8  per  cent  •  •  •  Cross  Bros,  were  authorized  by 
Herndon  to  make  sale  on  the  terms  of  his  offer.  They  in  fact  made  an  agree- 
ment for  him  to  sell  on  different  terms  from  complainant's  offer,  which  act  on 
their  part  was  never  ratified  by  Herndon.  On  these  facts  the  law  is  with  the 
defendant" 

In  Monson  v.  Kill,  144  111.  248,  33  N.  E.  43,  Anton  Kill  gave  Mon- 
son  authority  to  sell  an  acte  lot  of  ground  in  Evanston,  111.,  for  $12,- 
000  net.  ''Whatever  you  get  over  and  above  this  amount  is  your 
commission.  Terms,  $6,000  cash,  balance  in  one,  two,  and  three 
years,  with  6  per  cent,  interest."  Monson,  in  the  name  of  Kill,  en- 
tered* into  a  contract  with  one  Beveridge,  by  which  Beveridge  agreed 
to  purchase  for  the  sum  of  $12,000.  The  contract  recited  that  the 
purchaser  had  paid  $500  purchase  money  to  be  applied  on  the  pur- 
chase when  consummated,  and  agreed  to  pay  within  90  days  after  the 
title  had  been  examined  and  found  good  the  further  sum  of  $5,500, 
at  the  office  of  Monson,  provided  a  good  and  sufficient  warranty  deed, 
etc.,  should  be  then  ready  for  delivery.  It  further  provided  that  the 
balance  should  be  paid  in  three  equal  installments  of  $2,000,  due,  re- 
spectively, on  or  before  one,  two,  and  three  years  after  the  date  of 
the  contract.  The  contract  was  placed  of  record,  and  Kill  filed  a 
bill  in  equity  to  cancel  the  contract.  A  decree  was  rendered  in  ac- 
cordance with  the  prayer  of  the  bill,  and  on  appeal  the  Supreme 
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Court  of  Illinois  affirmed  the  decree  canceling  the  contract,  as  un- 
authorized on  the  part  of  the  agent,  and  said : 

"If  it  be  conceded — which  is  unnecessary  to  determine — ^that  Monson  bad 
authority  to  execute  the  contract  with  Beveridge,*  and  to  extend  the  time  ten 
days  for  the  examination  of  the  abstract  by  the  purchaser,  there  was  still  a 
clear  departure  from  the  power  and  authority  given.  The  authority  to  sell 
for  one-half  cash  in  hand  is  in  no  sense  complied  with  by  a  sale  on  ninety 
days'  time.  The  authority  was  special  and  limited,  and  the  purchaser  was 
required  to  know  that  the  authority  must  be  strictly  construed.  Beveridge 
took  from  Monson  a  contract  in  writing,  and,  in  the  absence  of  proof  to  the 
contrary,  will  be  presumed  to  have  known  of  Monson's  authority  to  selL 
There  is  nothing  in  the  case  tending  to  show  that  .Beveridge  was  led  to  deal 
with  Monson  as  a  general  agent  •  •  «  Again,  the  authority  to  sell  the 
land  and  to  make  the  balance  over  and  above  the  cash  payment  payable  In 
one,  two,  and  three  years,  did  not  authorize  the  making  of  the  contract  that 
such  payments  might  be  made  on  or  before  said  time,  at  the  option  of  the  pur- 
chaser. This  precise  question  arose  in  Siebold  v.  Davis  et  al.,  67  Iowa,  600 
[25  N.  W.  778].  •  •  •  Appellee  had  the  right  to  prescribe  the  terms  upon 
which  his  land  should  be  sold,  and,  having  done  so  In  express  terms,  the  stipu- 
lation must  be  substantially  followed.*' 

Siebold  V.  Davis,  67  Iowa,  560,  25  N.  W.  778,  referred  to  by  the 
court  in  Monson  v.  Kill,  was  an  action  in  chancery  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  and  conveyance  of 
land.  The  specific  performance  was  refused  by  the  court  below,  and 
the  judgment  was  affirmed  by  the  Supreme  Court  of  Iowa.  The  au- 
thority to  sell  in  that  case  was  conferred  by  letter  from  Pierce,  the 
owner  of  the  land,  to  Ostrom  and  Messinger,  the  agents  who  made 
the  contract.  The  plaintiff  offered  $2,000  for  the  land — $500  cash 
and  the  balance  in  five  equal  payments.  The  agents  communicated 
this  offer  to  Pierce,  and  Pierce,  in  a  letter,  replied :  "I  will  only  make 
three  notes  of  $500  each  for  balance.  They  can  have  all  the  time 
they  want,  say  three,  four,  and  five  years;  but  I  won't  make  little 
bits  of  payments  out  of  $1,500."  The  agents  then  executed  in  favor 
of  Siebold  a  receipt  for  $500  as  the  first  payment  on  the  land  reciting 
that  it  was  sold  for  $2,oooj  "to  be  paid  as  follows,  to  wit,  $500  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  and  the  balance 
of  the  two  thousand  dollars  in  three  equal  payments;  the  first  de- 
ferred payment  on  or  before  three  years  from  date  of  deed;  all  de- 
ferred payments  to  draw  interest  at  8  per  cent,  per  annum."  The 
Supreme  Court  held  that,  because  the  contract  makes  the  three  de- 
ferred payments  payable  on  or  before  three,  four,  and  five  years  from 
date,  where  the  seller  only  authorized  them  to  be  made  payable  three, 
four,  and  five  years  after  date,  there  is  such  a  variance  between  the 
authority  conferred  upon  the  agent  and  the  contract  made  by  him 
as  to  render  the  contract  unenforceable.  Upon  this  ground  specific 
performance  was  denied. 

In  the  case  of  Jackson  v.  Badger  (Minn.)  26  N.  W.  908,  that  court, 
without  stating  the  facts  of  the  case,  said : 

"In  respect  to  the  time  for  the!  payment  of  the  deferred  portion  of  the  pur- 
chase price,  the  contract  made  by  the  agent,  and  upon  which  this  action  is 
brought,  was  substantially  different  from  the  terms  of  sale  dictated  by  the  de- 
fendant, and,  so  far  as  appears,  he  was  not  bound  thereby.  Making  the 
$3,000  payable  on  or  before  three  years  was  not  in  accordance  with  the  pre- 
scribed condition  that  it  should  be  payable  in  three  years." 
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And  see  Miller  v.  Sawbridge  (Minn.)  13  N.  W.  671. 

The  alleged  contract  is  not  a  separable  contract.  Plainly,  it  is  one 
and  indivisible,  all  the  terms  being  interwoven  and  interdependent. 
If  the  agents  exceeded  their  authority  in  signing  the  contract  on 
behalf  of  appellant,  then  it  plainly  does  not  bind  him ;  and,  appellant 
having  repudiated  it  as*  soon  as  the  papers  were  presented  to  him, 
there  is  no  basis  in  law  or  equity  for  sustaining  any  suit  against  him. 

There  remains  to  dispose  of  the  question  of  waiver  or  ratification. 
Immediately  upon  the  receipt  by  the  appellant  of  the  proposed  con- 
veyances for  him  to  sign  in  order  on  his  part  to  complete  the  sale  of 
the  land  in  question,  to  wit,  on  June  15,  1901,  the  appellant  for- 
warded to  the  agents,  Trueheart  &  Co.,  a  telegram  as  follows :  "Pa- 
pers received  sent  my  son.  Purchaser  must  accept  quitclaim  deed, 
and  land  as  described  in  your  survey."  This  telegram  was  the  same 
day  communicated  to  the  appellee,  Lane.  There  is  very  little,  if  any- 
thing, in  this  telegram  to  express  acceptance  or  approval.  It  indi- 
cates that  delay  was  necessary  to  examine  the  papers,  and  declares 
disapproval  with  regard  to  the  title  to  be  given  and  the  description  of 
the  land.  It  is  reasonably  well  settled  that  the  principal  cannot  be 
held  to  conclusively  approve  or  ratify  the  acts  of  an  agent  when  he  is 
in  ignorance  of  the  nature  of  such  acts.  At  the  time  this  above  tele- 
gram was  sent,  the  appellant  was  ignorant  of  the  details  and  provi- 
sions of  the  agreement  which  had  been  made  by  Trueheart  &  Co., 
on  his  behalf,  with  reference  to  the  sale  of  the  land.  While  it  cannot 
be  said  that  its  existence  had  been  concealed  from  him,  it  is  true 
that,  although  requesting  the  same,  he  had  not  been  furnished  with 
a  copy.  The  general  rule  is  that  ratification  will  not  be  inferred  from 
any  act  or  declaration  of  the  principal  unless  he  acts  with  full  knowl- 
edge of  the  material  facts.  See  Owings  v.  Hull,  9  Pet.  607,  9  L.  Ed. 
246;  Bennecke  v.  Insurance  Co..  105  U.  S.  360,  26  L.  Ed.  990.  Hal- 
sey  v.  Monterio  (Va.)  24  S.  E.  258.  But,  passing  this,  it  is  plain  on  the 
face  of  the  telegram  that,  if  it  was  intended  as  a  ratification  or  waiver, 
it  was  only  upon  two  conditions,  not  embraced  in  the  alleged  agree- 
ment of  May  5,  1901 :  .First,  the  purchaser  must  accept  a  quitclaim 
deed ;  and,  second,  that  the  description  of  the  land  was  to  be  accord- 
ing to  the  then  recent  survey  superintended  by  Trueheart  &  Co.  As 
said  above,  the  telegram  of  Henry  was  immediately  communicated  to 
appellee,  Lane,  and  he  refused  to  accept  either  one  of  the  conditions, 
for  on  June  17th  he  wrote  a  letter  to  Trueheart  &  Co.,  as  follows : 

"Yours  of  the  15th  Inat.  together  with  message  from  Mr.  Henry  received. 
I  shall  insist  on  a  general  warranty  clause  and  that  the  deed  embrace  all  the 
land  described  and  embraced  in  the  patent,  or  that  the  price  to  be  paid  be  re- 
duced accordingly.  Unless  this  is  done  I  shall  sue  for  specific  performance 
of  my  contract,  and  for  damages  for  breach  thereof  by  Mr.  Henry." 

This  letter  was  duly  forwarded  to  the  appellant,  and  ended  all  cor- 
respondence and  negotiations,  so  far  as  the  appellant  was  concerned. 
All  other  correspondence  between  Trueheart  &  Co.  and  appellee. 
Lane,  some  of  which  was  fprwarded  to  appellant,  Henry,  but  not 
answered  by  him,  was  after  the  6o-days  limit  of  the  power  of  attorney 
of  April  18,  1901,  had  expired.  Of  course,  after  the  power  of  attorney 
expired  by  limitation,  the  appellant  was  not  in  any  wise  bound  by 
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any  declarations  of  his  agents,  Trueheart  &  Co.,  or  by  concessions 
made  by  the  appellee.  Many  other  matters  are  developed  in  the  evi- 
dence, and  interestingly  discussed  in  the  briefs,  but  we  do  not  find  it 
necessary  to  consider  them. 

For  the  reasons  given,  we  are  satisfied  that  the  appellant  was  not 
bound  by  the  agreement  and  earnest  receipt  made  by  Trueheart  & 
Co.  with  the  appellee.  Lane,  on  the  5th  of  May,  1901,  and  that  the  ap- 
pellee has  no  right  to  the  enforcement  of  that  agreement. 

The  decree  of  the  Circuit  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded,  with  instructions  to  make  such  disposition  of 
moneys  paid  into  court  as  equity  may  require,  and  thereupon  dis- 
miss the  bill,  with  costs. 


NORTHWEST  FIXTURE  CO.  v.  KHaOUBNB  &  CLARK  CO.    i 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  1,  1904.) 

No.  980. 

1.  Bankbuptct  —  Claims  —•  Contracts— Bbeach— Liquidated    Dam  ages— En- 
fobcement. 

A  contract  for  the  merger  of  two  corporations  provided  that  defendant 
company  should  immediately  cease  purchasing  goods,  and  as  rapidly  as 
possible  dispose  of  all  of  its  present  stock  to  pay  off  its  liabilities  and  then 
turn  over  to  claimant  its  remaining  assets,  together  with  its  good  will  and 
business,  receiving  in  exchange  therefor  paid-up  shares  of  the  capital 
stock  of  claimant  at  par  equal  to  the  value  of  the  merchandise  so  trans- 
ferred, to  be  fixed  by  appraisers,  and  that  in  case  of  default  of  either  party 
the  party  in  default  should  pay  the  other  $10,000  as  liquidated  damages. 
Defendant  company  thereafter  became  bankrupt  before  completing  a  sale 
of  its  property  under  the  agreement,  and  its  assets  were  insuflSclent  to  pay 
Its  liabilities.  Held  that,  since  claimant  sustained  no  actual  damages  by 
the  bankrupt's  breach  of  its  contract,  claimant  was  not  entitled  to  prove 
the  contract  damages  as  a  claim  against  the  bankrupt's  estate. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  Division  of  the  District  of  Washington. 

The  following  are  the  claim  in  suit,  Sie  report  of  the  referee,  and  the 
opinion  of  the  trial  court : 

"C.  A.  Kllbourne,  being  first  duly  sworn,  on  oath  deposes  and  says:  That 
he  is  the  treasurer  of  Kilbourne  &  Clark  Company,  a  corporation,  and  files 
herewith  his  amended  claim  as  against  the  Northwest  Fixture  Company,  the 
above-named  bankrupt,  leave  of  court  being  first  had  and  obtained  therefor, 
and  for  such  amended  claim  as  against  the  said  bankrupt  alleges :  That  at  and 
before  the  filing  of  said  petition  the  said  Northwest  Fixture  Company  was  and 
is  justly  and  truly  indebted  to  said  KilboXirne  &  Clark  Company  in  the  sum  of 
ten  thousand  ($10,000.00)  dollars.  That  the  consideration  of  said  debt  is  as 
follows :  That  heretofore  and  at  all  the  times  herein  mentioned  the  Northwest 
Fixture  Company  was  a  corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Washington,  and  having  its  principal  place 
of  business  in  the  city  of  Seattle,  in  said  state.  That  heretofore,  at  a  special 
meeting  called  by  the  board  of  directors  of  the  Northwest  Fixture  Company, 
duly  called  for  that  purpose,  at  which  meeting  all  of  the  directors  were  pres- 
ent except  one  Mr.  Gould,  those  present  at  said  meeting  constituting  a  quorum 
of  the  board  of  directors,  and  being  the  owners  of  all  of  the  stock  of  the  North- 
west Fixture  Company  except  six  shares  thereof,  the  said  Northwest  Fixture 
Company  being  capitalized  for  the  sum  of dollars,  divided  into 
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shares  of  the  par  value  of  one  hundred  dollars  each,  and  said  director,  Mr. 
Gould,  being  the  owner  of  said  stock,  was  fully  aware  of  said  proceedings, 
and  thereafter,  having  ratified  all  the  matters  and  things  done  at  said  meet- 
ing, the  following  resolution  was  offered  at  said  meeting  to  the  board  of  di- 
rectors aforesaid  representing  all  of  the  stock  of  the  Northwest  Fixture. 
Company  excepting  said  six  shares,  and  by  the  authority  of  the  by-laws  of 
said  company  said  board  of  directors  had  full  power  and  management  of  the 
business  of  said  Northwest  Fixture  CJompany,  and  power  and  authority  to 
enter  Into  any  agreement  oi^  contract  which  they  believed  to  be  for  the  best 
interest  of  said  company,  which  said  resolution  was  as  follows : 

••'Whereas,  a  proposition  has  been  made  this  Company  by  the  Kilbourne 
Sc  Clark  Company,  with  a  purpose  in  view  of  consolidating  the  two  companies ; 
and  whereas,  a^  proposition  has  been  suggested  that  the  consolidation  should  be 
brought  about  pursuant  to  the  following  terms  and  agreements,  to  wit :  Fifty 
thousand  ($50,000.00)  dollars  in  cash  shall  be  considered  as  the  value  of  the 
stock  of  merchandise  of  the  Kilbourne  &  Clark  Company,  and  the  value  of  the 
stock  of  merchandise  of  the  Northwest  Fixture  Company  shall  be  fixed  by 
appraisers  appointed  by  agreement,  and  the  business  of  the  new  consolidated 
firm  shall  be  carried  on  under  the  name  of  the  Kilbourne  &  Clark  Company, 
and  stock  in  said  company  shall  be  issued  to  the  respective  companies  or  whom 
they  may  designate,  according  to  the  values  herein  stated :  Now,  therefore,  it 
is  hereby  resolved  that  the  agreement  on  file  and  this  date  proposed  and  read 
is  hereby  accepted  and  authorized,  and  the  president. and  secretary  of  this  com- 
pany are  hereby  authorized  to  execute  the  same  and  affix  the  seal  of  our  com- 
pany to  said  agreement,  which  said  agreement  is  dated  this  19th  day  of  April, 
A.  D.  1902. 

••  •(CerUfled  true  Copy.)  C.  J.  Purdy,  Secty.' 

•••That  in  pursuance  of  said  resolution,  and  being  duly  authorized,  the  fol- 
lowing memorandum  of  agreement  was  made  and  entered  into  by  and  between 
the  said  Northwest  Fixture  Company  and  the  said  Kilbourne  &  Clark  Com- 
pany, which  is  in  the  words,  letters,  and  figures  following,  to  wit: 

•*  'Memorandum  of  Agreement,  made  and  entered  into  this  19th  day  of 
April,  1902,  by  and  between  the  Kilbourne  &  Clark  Company  and  the  North- 
west Fixture  Company,  both  corporations  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  pf  Washington,  and  having  their  prin- 
cipal place  of  business  In  the  City  of  Seattle,  King  County,  Washington : 

'•  •Witnesseth :  That,  whereas,  said  corporations  are  now  and  have  been 
for  some  time  past  engaged  in  the  business  of  selling  electrical  machinery  and 
supplies : 

..  **  *And,  whereas,  it  is  the  intentiob,  desire  and  purpose  of  said  companies 
to  combine  their  business  by  consolidating  the  same  under  the  firm  name  of 
the  Kilbourne  &  Clark  Company,  which  company,  if  necessary  to  carry  out 
the  plan  of  consolidation  hereinafter  mentioned,  will  increase  its  present 
capitalization,  which  is  now  one  hundred  thousand  dollars  ($100,000.00) ; 

"'And  whereas  the  Northwest  Fixture  Company  is  not  now  in  condition  to 
turn  over  its  stock  of  merchandise  to  effect  said  consolidation  and  is  de- 
sirous of  reducing  its  stock  of  merchandise  to  such  a  degree  that  the  re- 
maining merchandise  of  said  Northwest  Fixture  Company  shall  be  free  and 
clear  from  all  incumbrances  at  the  time  said  stock  of  merchandise  is  turned 
over  to  the  said  Kilbourne  &  Clark  Company  under  the  terms  of  this  agree- 
ment: 

••  'Now,  therefore,  it  is  hereby  agreed  by  the  parties  hereto  as  follows : 

•"That  the  Northwest  Fixture  Company  shall  immediately  cease  purchas- 
ing goods,  except  as  hereinafter  specified,  and  shall  at  once  begin  to  sell  and 
as  rapidly  as  possible  dispose  of  so  much  of  its  present  stock  of  merchandise 
as  will  pay  off  its  liabilities,  and  shall  then  turn  into  the  Kilbourne  &  Clark 
Company  the  remainder  of  its  stock  of  merchandise,  together  with  its  good 
will  in  business,  receiving  in  exchange  therefor  fully  paid  up  shares  of  capi- 
tal stock  of  the  Kilbourne  &  Clark  Company,  at  par  value  equal  to  the  value 
of  merchandise  to  be  fixed  by  appraisers  hereinafter  referred  to. 

**  'In  determining  the  value  of  said  stock  of  merchandise  of  the  Northwest 
Fixture  Company  each  party  hereto  shall  appoint  one  appraiser,  and  these 
two  appraisers  shall  appoint  a  third  person  to  act  as  referee,  and  said  two 
128  F.— 17 


Digitized  by 


Google 


258  128  FBDBBAL  BBPOBTEB. 

appraisers  shall  inventory  and  fix  said  valuation  of  merchandise  of  titie 
Northwest  Fixture  Company  on  the  basis  herein  mentioned.  In  case  the  two 
appraisers  appointed  by  the  parties  hereto  cannot  agree,  the  third  person 
appointed  by  said  appraisers  shall  determine  the  valuation  and  his  determina- 
tion shall  be  final.  Said  appraisers  shall  make  a  full  and  complete  inventory 
of  the  merchandise  stock  of  the  Northwest  Fixture  Company  at  the  time  said 
Northwest  Fixture  Company  is  ready  to  turn  over  the  same  to  the  Kilbourne 
&  Clark  Company,  and  shall  fix  the  cash  value  of  the  same,  and  upon  the  de- 
livery to  the  Kilbourne  &  Clark  Company,  at  their  place  of  business,  #  815 
Second  Avenue,  in  Seattle,  together  with  a  bill  of  sale  of  the  same  free  from 
all  inciunbrances  and  together  with  the  good  will  and  business  of  the  North- 
west Fixture  Company,  said  Kilbourne  &  Clark  Company  will  deliver  to  the 
person  or  persons  designated  by  the  Northwest  Fixture  Company  certificates 
of  stock  fully  paid  and  non-assessable  of  the  Kilbourne  &  Clark  Company, 
amounting  In  par  value  to  the  sum  fixed  as  the  value  of  the  Northwest  Fix- 
ture Company's  stock  of  merchandise  as  determined  by  said  appraisers.    ^ 

"  *It  is  further  agreed  between  the  parties  hereto,  that  each  of  the  -parties 
hereto  shall  sell  goods  one  to  the  other  to  enable  each  to  fill  orders  that  they 
may.  receive,  charging  therefor  the  present  market  cost  price  plus  freight 
at  the  less  than  car  load  lot  rate,  and  an  advance  of  five  per  cent  thereover. 
And  the  Northwest  Fixture  Company  shall  not  make  any  purchases  of  any 
goods  of  any  kind  whatsoever,  other  than  those  purchased  from  the  Kilbourne 
&  Clark  Company,  herein  provided. 

"  *It  is  also  agreed  that  the  two  companies  shall  work  in  harmony  from  this 
date  on  as  though  the  consolidation  were  already  perfected,  but  is  expressly 
understood  that  neither  party  shall  be  liable  for  the  debts  of  the  other. 

'*  'And  it  is  further  expressly  understood  and  agreed  by  and  between  the 
parties  hereto  that  the  Northwest  Fixture  Company  shall,  in  the  event  this 
agreement  being  consummated  or  otherwise,  save  harmless,  the  said  Kil- 
bourne &  Clark  Company  from  any  loss,  cost,  damage  or  expense  by  reason 
of  the  indebtedness  of  the  Northwest  Fixture  Company,  it  being  expressly 
understood  and  agreed  that  the  Kilbourne  &  Clark  Company  does  not  assume 
in  any  way,  either  directly  or  indirectly,  by  this  consolidation  or  agreement, 
any  of  the  debts  or  liabilities  of  the  Northwest  Fixture  Company, 

*•  'It  is  further  agreed,  that  until  such  time  as  the  said  Northwest  Fixture 
Company  has  sold  or  disposed  of  a  sufllcient  amount  of  its  stock  of  mer- 
chandise to  liquidate  its  indebtedness,  Mr.  E.  C.  Kilbourne,  of  Seattle,  shall 
have  sole  supervision  and  control  of  the  management  of  said  Northwest  Fix- 
ture Company,  in  order  that  said  Northwest  Fixture  Company  may  place 
itself  in  condition  to  consummate  the  consolidation  herein  agreed  to. 

"  *It  is  further  agreed,  by  and  between  the  parties  hereto  that  for  the  puai 
pose  of  this  agreement  and  its  consummation  the  value  of  the  merchandise 
and  stock  of  the  Kilbourne  &  Clark  Company  is  hereby  agreed  upon  and 
fixed  as  the  sum  of  Fifty  Thousand  ($50,000.00)  Dollars  and  to  be  accepted 
at  this  value  provided  said  business,  merchandise  and  stock  shall  be  valued  at 
that  amount  at  the  time  of  consolidation,  and  the  value  of  the  stock  and  mer- 
chandise of  the  Northwest  Fixture  Company  shall  be  the  value  fixed  by  the 
appraisers  thereof,  herein  referred  to. 

"  *And  it  is  further  agreed  by  and  between  the  parties  hereto,  and  said 
appraisers  are  to  be  instructed  accordingly,  that  in  making  said  Inventory 
said  appraisers  shall  stipulate  and  define  in  a  separate  lot  all  obsolete  and 
unsalable  goods  as  junk,  and  fix  the  value  of  the  same  as  junk  or  unsalable 
goods,  and  the  same  is  to  be  reserved  and  left  out  of  the  inventory,  and  a 
gross  value  shall  be  placed  upon  the  same  by  said  appraisers,  and  the  said 
Kilbourne  &  Clark  Company  shall  have  the  privilege  of  accepting  the  same 
or  otherwise,  as  in  their  judgment  may  seem  best 

"  *And  it  is  further  agreed,  that  in  the  event  that  at  the  time  of  the  consum- 
mation of  the  consolidation  hereafter  proposed  there  sfiall  be  any  indebtedness 
owing  by  the  Kilbourne  &  Clark  Company  or  the  Northwest  Fixture  Company, 
such  indebtedness  shall  be  guaranteed  personally  by  the  present  stockholders 
of  the  respective  companies. 

***And  it  is  also  mutually  agreed  that  any  misunderstanding  or  difference 
arising  between  the  two  companies  previous  to  the  final  and  complete  condl- 
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tion,  shall  be  referred  to  E.  C.  KllbourDe,  whose  decision  in  which  case  shall  be 
final. 

**  'It  is  further  expressly  understood  and  agreed  that  the  building  and  fixtures 
attached  thereto,  now  occupied  by  the  Northwest  Fixture  Company,  is  not  to 
be  Included  In  the  transfer  or  considered  as  contemplated  by  this  agreement  or 
In  any  manner  affected  thereby. 

"  *It  Is  further  hereby  agreed  that  In  the  event  either  party  hereto  fails  to 
keep  this  agreement,  the  party  thus  In  default,  their  successors  and  assigns, 
shall  pay  to  the  other  party  the  sum  of  Ten  Thousand  Dollars  ($10,000.00)  as 
liquidated  damages  for  the  breach  thereof. 

"•In  witness  whereof,  the  parties  hereto  have  caused  these  presents  to  be 
subscribed  in  duplicate,  by  their  resi)ective  Presidents  and  Secretaries,  the  day 
and  year  hereinabove  first  written. 

**  '[SeaL]  Kllbourne  ft  Olark  Company, 

"  'By  C.  A.  Kllbourne,  Its  President 
"  *By  V.  J.  Dwyer,  Its  Secretary. 

•*  '[Seal.j  Northwest  Fixture  Company, 

••  *By  A.  L.  Kasson,  Its  President 
•*  'By  C.  J.  Purdy,  Its  Secretary.* 

"That  thereafter  a  petition  for  adjudication  in  bankruptcy  was  filed  by 
certain  creditors  of  the  Northwest  Fixture  Company,  and  to  said  petition  the 
said  Northwest  Fixture  Company  filed  an  answer  admitting  that  the  said 
Northwest  Fixture  Company  was  a  bankrupt  That  the  said  Northwest  Fix- 
ture Company  has  refused,  and  still  refuses,  to  perform  its  said  contract,  and 
that  by  the  petition  asking  that  the  said  Northwest  Fixture  Company  be  ad- 
Judged  a  bankrupt  and  under  and  by  virtue  of  the  adjudication  in  bankruptcy 
of  the  said  Northwest  Fixture  Company,  and  under  and  by  virtue  of  all  the 
matters  and  things  which  have  taken  place  in  the  above-entitled  cause,  it  is 
now  Impossible  for  the  said  Northwest  Fixture  Company  to  carry  out  its  said 
agreement.  That  under  and  by  virtue  of  said  contract  and  by  the  refusal  and 
inability  of  the  said  Northwest  Fixture  Company  to  carry  out  its  said  contract 
as  aforesaid,  the  said  creditor  herein,  Kllbourne  ft  Clark  Company,  has 
been  damaged  in  the  sum  of  ten  thousand  ($10,000.00)  dollars,  and  that  said 
sum  of  $10,000.00  under  and  by  virtue  of  the  contract  herein  set  forth  has  been 
agreed  upon  as  liquidated  damages  in  case  either  of  the  parties  should  fall  to 
carry  out  its  said  agreement;  and  the  said  Northwest  Fixture  Company,  by 
virtue  of  its  failure  to  carry  out  the  agreement  mentioned  herein,  has  become 
indebted  as  and  for  liquidated  damages  to  said  Kllbourne  ft  Clark  Company 
in  the  sum  of  t«i  thousand  ($10,000.00)  dollars.  That  no  part  of  said  debt  has 
been  paid.  That  there  are  no  offsets  or  counterclaims  to  the  same ;  and  that 
deponent  has  not  nor  has  any  person  by  his  order,  or  to  his  knowledge  or  belief, 
for  the  use  of  said  Kllbourne  ft  Clark  Company,  had  or  received  any  manner 
of  security  for  said  debt  whatever,  nor  has  any  person  for  or  on  behalf  of 
said  Kllbourne  ft  Clark  Company  received  any  note  or  any  evidence  of  the 
Indebtedness  other  than  the  agreement  herein  above  set  forth. .  ^ 

"C.  A.  Kllbourne. 

"Subscribed  and  sworn  to  before  me  this  17th  day  of  September,  1902. 

"James  J.  McCafferty, 

"Notary  Public  in  and  for  the  State  of  Washington,  residing  at  Seattle." 

"John  P.  Hoyt  the  referee  herein,  having  heretofore  made  and  filed  an 
order  disallowing  and  expunging  the  amended  claim  of  the  Kllbourne  ft 
Clark  Company  filed  herein  on  the  18th  day  of  September,  1902,  and  the 
attorneys  for  the  claimant  having  excepted  to  making  of  said  order  and 
filed  a  request  that  it  be  certified  to  the  honorable  judge  of  this  court  for 
review.  In  compliance  with,  said  request  the  undersigned  does  hereby  certify 
and  return  the  said  amended  claim  with  the  submitted  proof  thereof,  the 
objections  to  its  allowance,  and  the  motions  that  it  be  expunged,  filed,  and 
made  in  reference  thereto,  together  with  the  said  order  made  upon  the  hear- 
ing of  said  objections  and  motions  and  the  proof  offered  thereat  and  for  the 
information  of  the  said  judge,  the  undersigned  further  certifies  that  his 
reasons  for  holding  that  said  claim  was  not  provable  against  said  bankrupt's 
estate  were  briefly  stated  as  follows,  to  wit:  First  That  the  contract  set 
out  in  said  proof  of  claim,  and  upon  which  the  same  was  founded,  was  shown 
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by  the  proof  not  to  have  been  so  executed  as  to  be  binding  npon  the  North- 
west Fixtuie  Company,  the  above-named  bankrupt;  that  in  the  opinion  of 
said  referee  the  contract  was  of  such  a  nature  that  no  presumption  could 
be  indulged  in  aid  of  proof  of  its  proper  execution,  and  for  that  reason  he 
was  of  the  opinion  that  upon  objections  made  it  devolved  upon  the  claimant 
to  show  afOrmatively  the  execution  of  the  contract;  that  in  his  opinion  not 
only  was  this  not  done,  but,  on  the  contrary,  it  affirmatively  appeared  that 
the  attempted  authorization  of  the  execution  of  the  contract  was  made  when 
only  two  of  the  three  acting  trustees  were  present,  without  any  notice  to 
or  consultation  with  the  third  trustee;  that  the  execution  of  the  contract 
was  never  authorized  or  ratified  by  the  said  third  director,  or  any  meeting 
of  the  trustees  or  directors  of  said  Northwest  Fixture  Company  nor  of  its 
stockholders.  Secondly.  That  the  contract  in  itself  was  so  indefinite,  and 
the  amount  of  property  to  be  transferred  by  the  Northwest  Fixture  Com- 
pany so  uncertain  and  indefinite,  as  to  make  said  contract  unenforceable. 
And,  thirdly,  that  the  contract  only  contemplated  the  transfer  by  the  North- 
west Fixture  Company  of  such  property  as  they  might  have  left  after  selling 
enough  to  pay  their  debts ;  and,  the  proceedings  in  bankruptcy  having  shown 
that  there  would  be  no  proper^  left  after  such  debts  were  paid,  the  claim 
for  failure  to  transfer  property  could  not  be  enforced  as  against  the  creditors. 
"Dated  at  Seattle,  in  said  district,  this  20th  day  of  February,  A.  D.  1903. 

••John  P.  Hoyi  Referee  in  Bankruptcy." 

"HANFORD,  District  Judge.  I  have  read  the  evidence  submitted,  in  sup- 
port of  the  claim  of  the  Eilbourne  &  Clark  Company,  which  was  disallowed 
by  the  referee,  and  I  concur  in  his  findings  and  conclusions  in  evei*y  partic- 
ular. The  contract  sued  upon  is  somewhat  peculiar.  The  apparent  object 
of  the  parties  was  to  extinguish  the  Northwest  Fixture  Company,  which 
could  not  be  done  in  the  manner  proposed  if  any  stockholder  objected;  and 
it  was  necessary,  therefore,  to  sustain  the  validity  of  the  contract,  to  prove 
affirmatively  that  every  stockholder  did  consent,  or  at  least  that  a  full  op- 
portunity was  given  by  reasonable  notice  for  every  stockholder  to  protest 
if  he  desired  to  do  so.  If  the  contract  could  be  sustained  at  all  as  a  valid 
contract,  I  do  not  believe  that  the  action  of  the  creditors  in  instituting  bank- 
ruptcy proceedings  would  constitute  a  breach  of  the  contract  without  proof 
that  there  would  have  been  a  surplus  of  merchandise  to  have  been  delivered 
to  the  Kilbourne  &  Clark  Company,  pursuant  to  the  terms  of  the  contract, 
after  a  sufficient  amount  bad  been  disposed  of  to  pay  all  of  the  debts  of  the 
Northwest  Fixture  Company,  as  provided  for  in  the  contract  If  in  fact  the 
Northwest  Fixture  Company,  at  the  time  of  making  the  contract,  did  not 
have  a  s\u*plus  of  assets  over  and  above  what  was  necessary  to  pay  its 
debts,  then  such  a  contract  entitling  the  other  party  to  claim  liquidated  dam- 
ages cannot  be  enforced  without  perpetrating  a  fraud  upon  its  creditors, 
because  the  Kilbourne  &  Clark  Company  have  not  paid  anything,  nor  prom- 
ised to  pay  anything  except  the  ascertained  value  of  whatever  surplus  should 
be  found  after  payment  of  the  then  existing  indebtedness  of  the  Northwest 
Fixture  Company.  If  there  was  no  surplus,  there  would  be  no  payment,  and 
the  Kilbourne  &  Clark  Company  could  not  possibly  suffer  a  pecuniary  loss. 
Therefore  the  mere  promise  of  an  insolvent  debtor  to  pay  a  sum  of  money 
as  liquidated  damages  is  a  nudum  pactum,  and  to  allow  the  Kilbourne  & 
Clark  Company  to  share  in  the  distribution  of  the  assets,  so  as  to  diminish 
the  dividends  payable  to  other  creditors,  would  impose  upon  them  a  loss  in 
fulfillment  of  a  promise  which  an  Insolvent  debtor  could  not  lawfully  malie. 
The  decision  and  order  of  the  referee  disallowing  this  claim  are  hereby  con- 
firmed." 

Tucker  &  Hyland  and  McCafferty  &  Kane,  for  appellant 
Peters  &  Powell,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,   Circuit   Judge.    In   April,    1902,   the   appellant,   Kil- 
bourne &  Clark  Company,  a  corporation  created  under  the  laws  of  the 
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state  of  Washington,  entered  into  an  agreement  with  the  Northwest 
Fixture  Company,  a  corporation  also  created  under  the  laws  of  that 
state,  whereby  it  was  agreed  that  the  latter  company  should  immediately 
cease  purchasing  goods  and  begin  to  sell  and  as  rapidly  a3  possible  dis- 
pose of  sufficient  of  its  present  stock  of  merchandise  to  pay  off  its 
liabilities,  and  should  then  turn  over  to  the  appellant  the  remainder 
thereof,  together  with  its  good  will  in  business,  receiving  in  exchange 
therefor  fully  paid-up  shares  of  capital  stock  of  the  appellant  company 
at  par  value  equal  to  the  value  of  the  merchandise  so  transferred,  the 
value  whereof  was  to  be  fixed  by  appraisers.  The  agreement,  con- 
tained the  following  provision :  "It  is  further  agreed  that,  in  the  event 
.either  party  hereto  fails  to  keep  its  agreement,  the  party  thus  in  default, 
their  successors  and  assigns,  shall  pay  to  the  other  party  the  sum  of 
ten  thousand  dollars  as  liquidated  damages  for  the  breach  thereof." 
•The  sale  of  the  property  under  the  agreement  referred  to  was  never 
carried  out.  About  two  months  after  the  execution  of  the  agreement 
an  involuntary  petition  in  bankruptcy  was  filed  against  the  Northwest 
Fixture  Company,  and  tliereupon  it  was  adjudged  a  bankrupt.  The 
appellant  filed  its  claim  against  the  bankrupt's  estate  for  the  sum  of 
$10,000,  claiming  that  the  same  was  due  it  as  the  liquidated  damages 
provided  for  in  the  agreement.  Exceptions  were  filed  to  the  claim,  and 
a  hearing  was  had  thereon  before  the  referee  in  bankruptcy,  who  sus- 
tained the  exceptions.  From  that  ruling  an  appeal  was  taken  to  the 
district  judge,  and  by  his  decision  the  ruling  of  the  referee  was  affirmed, 
the  court  holding  that  no  damages  were  recoverable  by  the  appellant 
under  the  agreement  for  the  reason  that  it  was  not  shown  that  there 
was  a  surplus  of  merchandise  belonging  to  the  bankrupt  after  the  pay- 
ment of  its  debts.    This  ruling  is  assigned  as  error. 

It  is  clear  that  no  damages  were  recoverable  by  the  appellant  for  the 
breach — if  breach  there  were — of  the  contract.  Conceding  the  rule 
to  be  that,  in  order  to  recover  a  sum  as  liquidated  damages,  it  is  un- 
necessary to  prove  actual  damage,  it  is  also  true  that  no  provision  in  a 
contract  for  the  payment  of  a  fixed  sum  as  damages,  whether  stipulated 
for  as  a  penalty  or  as  liquidated  damages,  will  be  enforced  in  a  case 
where  the  court  can  see  that  no  damages  have  been  sustained.  It 
is  the  general  rule  that,  where  the  sum  named  in  the  contract  to  be  paid 
on  a  breach  thereof  is  evidently  wholly  disproportionate  to  the  dam- 
age actually  sustained,  or  where  it  is  shown  that  no  actual  damage 
has  been  sustained  by  the  breach,  the  courts  will  deem  the  parties  to 
have  intended  to  stipulate  for  a  mere  penalty  to  secure  performance. 
19  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  410;  Gay  Manufacturing  Com- 
pany V.  Camp,  65  Fed.  794,  13  C.  C.  A.  137;  Wilcus  v.  Kling,  87  111. 
107.  In  this  case  it  is  apparent  that  the  appellant  has  sustained  no 
damage.  The  adjudication  of  bankruptcy  creates  the  presumption 
that  the  Northwest  Fixture  Company  was  insolvent.  No  proof  is 
oflFered  to  show  that  that  presumption  is  not  sustained  by  the  facts.  If 
bankruptcy  had  not  intervened,  and  the  corporation  had  proceeded  to 
carry  out  the  terms  of  its  agreement,  it  is  evident  that  its  assets  would 
have  been  no  more  than  sufficient  to  pay  its  debts,  and  that  it  would 
have  had  nothing  left  to  turn  over  to  the  appellant.  In  that  event 
not  only  would  the  appellant  have  suffered  no  damage,  but  the  North- 
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west  Fixture  Company  would  have  had  no  funds  out  of  which  to  pay 
its  claim  for  liquidated  damages.  In  short,  to  permit  the  appellant 
now  to  share  in  the  bankrupt's  estate,  pro  rata  with  the  creditors  of  the 
bankrupt,  to  the  full  extent  of  its  claim  for  damages,  would  be  to  vio- 
late the  spirit,  if  not  the  letter,  of  the  agreement,  for  by  the  terms  of 
the  agreement  the  assets  of  the  Northwest  Fixture  Company  were  to 
be  devoted  first  to  the  payment  of  its  creditors. 
The  order  of  the  District  Court  is  affirmed. 


LEATHER  MPRS.*  NAT.  BANK  v.  TREAT,  CJollector  of  Internal  Revenue. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  28»  1904.) 

No.  43. 

1.  Banks— Federal  Taxation— Undivided  PBonrEH-CAPiTAi.. 

Where  a  fund  accumulated  by  a  bank  was  carried  on  Its  books  under  the 
head  of  "profit  and  loss"  for  a  period  of  years,  and  was  used  In  the  bank's 
business  like  Its  other  capital,  such  fund,  though  not  **surplus/'  should  be 
regarded  as  an  accretion  to  capital,  and  was  therefore  subject  to  federal 
taxation  under  Act  Cong.  June  13,  18d8,  c.  448,  §  2, 30  Stat.  44S  [U.  S.  Comp. 
St  1901,  p.  2286],  providing  that  bankers  using  or  employing  a  capital  not 
exceeding  certain  amounts  shall  pay  certain  federal  taxes,  and  that.  In 
estimating  capital,  surplus  shall  be  Included. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  1 16  Fed.  774. 

James  M.  Gifford,  for  plaintiff  in  error. 
Chas.  D.  Baker,  for  defendant  in  error. 

Before  WALLACE,  TOWNSEND,'and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  plaintiff  in  error  was  the  plaintiff 
in  the  court  below,  and  brings  this  writ  of  error  to  review  a  judgment 
for  the  defendant  entered  upon  sustaining  a  demurrer  to  the  com- 
plaint. It  appears  by  the  complaint  that  in  February,  1902,  the  de- 
fendant, in  assessing  the  plaintiff  the  amount  of  a  tax  upon  its  capital, 
included  as  part  of  its  capital  the  sum  of  $77,796,  which,  according 
to  the  complaint,  was  standing^  on  the  books  of  the  plaintiff  under  the 
profit  and  loss  account,  and  represented  the  undivided  profits  of  the 
plaintiff  as  the  same  existed  at  the  end  of  the  preceding  fiscal  year." 
The  complaint  stated  the  facts  with  reference  to  the  sum  in  question 
as  follows :  "Instead  of  paying  out  to  the  holders  of  the  capital  stock 
of  the  plaintiff  all  the  profits  from  year  to  year  and  at  the  expiration 
of  each  fiscal  year,  the  plaintiff  reserved  a  portion  thereof,  and  passed 
the  same  to  the  credit  of  'profit  and  loss,'  holding  the  amount  so  re- 
served subject  to  the  application  of  the  same  in  payment  of  any  divi- 
dends which  might  be  declared  from  the  said  profits  whenever  the 
business  condition  of  the  plaintiff  warranted,  and  as  a  protection 
against  losses  which  might  arise,  thereby  diminishing  and  depreciating 
the  surplus  fund  already  reserved  and  carried  on  the  books  of  the 
plaintiff.    The  said  sum  of  $77,796,  so  reserved,  constituted  in  part 
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the  profits  reserved  and  accumulated  for  a  period  of  years  terminating 
with  said  30th  day  of  June,  1901,  premiums  on  bonds,  and  other  in- 
crements of  value,  as  the  same  appeared  on  said  30tli  day  of  June, 
1901" ;  and  it  further  alleges  such  sum  to  have  been  "held  in  no  other 
way  and  for  no  other  purpose  except  as  a  protection  against  losses, 
and  as  a  guard  and  protection  to  its  surplus  and  capital."  Upon  the 
facts  thus  stated  in  the  complaint,  the  court  below  held  that  the  sum 
in  controversy  was  properly  assessed  by  the  defendant. 

The  case  thus  presents  the  question  whether  the  profits  of  a  banking 
corporation  which  accrue  from  its  earnings,  after  deductin^^  all  ex- 
penses and  dividends,  and  which  are  thereafter  carried  on  its  books 
as  a  distinct  fund,  sometimes  called  "profit  and  loss,"  but  usually  "un- 
divided profits,"  are  liable  to  taxation  under  section  2  of  the  act  of 
Congress  of  June  13,  1898.    That  section  reads  as  follows : 

"Sec.  2.  That  from  and  after  July  first,  eighteen  hundred  and  ninety-eight, 
special  taxes  shall  be,  and  hereby  are,  imposed  annually  as  follows,  that  is  to 
say: 

"(1)  Bankers  using  or  employing  a  capital  not  exceeding  the  sum  of  twenty- 
flye  thousand  dollars,  shall  pay  fifty  dollars ;  when  using  or  employing  a  cap- 
ital exceeding-  twenty-five  thousand  dollars,  for  every  additional  thousand 
dollars  in  excess  of  twenty-five  thousand  dollars,  two  dollars,  and  in  estimat- 
ing capital  surplus  shall  be  included.  The  amount  of  such  annual  tax  shall 
in  all  cases  be  computed  on  the  basis  of  the  capital  and  surplus  of  the  pre- 
ceding fiscal  year.  Every  person,  firm  or  company,  and  every  incorporated  or 
other  bank,  having  a  place  of  business  where  credits  are  opened  by  the  deposit 
or  collection  of  money  or  currency,  subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  advanced  or  loaned  on  stocks,  bonds,  bul- 
lion, bills  of  exchange,  or  promissory  notes,  or  where  stocks,  bonds,  bullion, 
bills  of  exchange,  or  promissory  notes  are  received  for  discount  or  sale,  shalt 
be  a  banker  under  this  Act"    War  Revenue  Law  of  June  13,  1898,  a  44^  §  2, 

30  Stat  448  [U.  S.  Comp.  St  1901,  p.  2286]. 

The  argument  at  the  bar  has  been  largely  directed  to  the  question 
whether  the  undivided  profits  are  "surplus"  within  the  meaning  of  the 
statute.  The  provision  for  including  "surplus  in  estimating  capital" 
was  probably  inserted  to  remove  the  doubt  created  by  a  decision  of 
Mr.  Justice  Nelson  in  construing  a  former  statute  which  imposed  a 
tax  upon  capital  as  taxing  only  the  share  capital  of  a  banking  corpora- 
tion. Bank  v.  Townsend,  5  Blatchf.  315,  Fed.  Cas.  No.  9,381.  The 
provision  would  seem  to  have  been  unnecessary,  as  without  it,  when  a 
statute,  as  this  does,  levies  a  tax  upon  the  capital  used  or  employed  by 
bankers  generally,  firms  and  individuals  as  well  as  corporations,  the 
meaning  is  to  tax  all  the  money  and  assets  invested  in  the  business  as 
the  basis  of  profits  (Bailey  v.  Clark,  21  Wall.  284,  22  L.  Ed.  651),  not 
only  the  original  investment,  but  also  the  additions  and  accretions. 
Mutual  Insurance  Co.  v.  Supervisors  of  Erie,  4  N.  Y.  442 ;  People  v. 
New  York,  23  N.  Y.  219;  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501; 
Tradesman's  Pub.  Co.  v.  Car  Wheel  Co.,  95  Tenn.  654,  32  S.  W.  1097, 

31  L.  R.  A.  593,  49  Am.  St.  Rep.  943;  Hannibal  R.  Co.  v.  Shacklett, 
30  Mo.  558 ;  Martin  v.  Zellerbach,  38  Cal.  300,  99  Am.  Dec.  365 ;  Se- 
curity Co.  V.  Hartford,  61  Conn.  89,  23  Atl.  699.  The  term  "surplus," 
as  used  in  the  nomenclature  of  bankers,  does  not  include  undivided 
profits,  such  as  are  now  in  controversy.  Such  profits  may  be  surplus 
in  the  sense  that  they  are  a  constituent  of  capital,  but  they  are  not  sur- 
plus in  the  commonly  accepted  sense.    It  is  quite  usual,  upon  the  or- 
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ganization  of  financial  corporations,  for  tlie  stockholders  to  contribatc, 
besides  the  share  capital,  a  fund  which  is  known  as  "surplus."  It  is 
also  quite  usual  for  the  directors  or  managers  of  these  institutions  to 
set  apart  and  to  add  to  this  fund  from  time  to  time  some  part  of  the 
accumulated  profits  of  the  business  in  excess  of  dividend  requirements. 
The  fund  produced  in  either  of  these  ways  is  what  is  known  as  "sur- 
plus." The  term  is  not  used  to  designate  the  accumulated  profits  of 
ordinary  banking  firms  or  individual  bankers;  and  when  the  statute 
uses  it,  it  does  so  with  reference  to  the  particular  class  of  bankers  to 
which  alone  it  is  applicable,  and  means  the  fund  created  by  corporate 
or  quasi  public  institutions  as  an  addition  to  or  re-enforcement  of  the 
share  capital.  Undivided  profits  do  not  become  a  part  of  this  fund 
until  they  have  been  assigned  to  it  by  some  formal  act  of  the  institu- 
tion ;  and  it  is  for  the  directors,  and  not  for  the  taxing  officers  of  the 
government,  to  determine  when  this  should  be  done.  It  does  not  fol- 
low, however,  because  undivided  profits  are  not  "surplus"  within  the 
correct  definition  of  that  term  or  its  statutory  meaning,  that  they  are 
not  taxable  under  the  present  statute.  If  they  have  become  capital  by 
reason  of  the  manner  in  which  they  have  been  appropriated  and  in- 
vested, the  statute  reaches  them,  just  as  it  would  reach  surplus,  without 
any  other  enumeration.  In  subjecting  all  classes  of  bankers  to  tax- 
ation upon  their  capital,  the  statute  does  not  discriminate  in  favor  of 
any  class,  and  the  term  "capital"  should  be  read  as  meaning  the  same 
thing  in  respect  to  a  corporation  that  it  does  in  respect  to  an  individual 
banker.  In  other  words,  whatever  comprises  capital  in  the  business 
of  an  individual  banker,  likewise  comprises  capital  in  the  business  of 
a  banking  corporation  for  the  purposes  of  the  statute.  Beyond  ques- 
tion, the  profits  left  and  used  in  the  banker's  business  for  a  period  of 
years,  with  the  purpose  of  so  leaving  and  using  them  indefinitely,  be- 
come capital ;  the  part  derived  from  accumulated  profits — ^that  is,  from 
profits  not  withdrawn  or  intended  to  be  withdrawn  for  income— equal- 
ly with  the  part  originally  invested,  constitutes  his  capital.  The  un- 
divided profits  of  a  banking  corporation  are  understood  to  be  profits 
which  remain  after  the  payment  of  the  current  dividends.  They  do 
not  necessarily  become  capital  because  they  are  not  immediately  dis- 
tributed to  the  stockholders,  as  where  they  are  carried  over,  after  the 
dividend  period,  for  temporary  purposes,  and  not  with  a  purpose  of 
indefinite  use  in  the  business  of  the  corporation.  But  the  longer  they 
are  carried  without  any  distribution,  and  used  in  common  with  the 
other  funds  of  the  corporation,  the  stronger  the  presumption  becomes 
that  they  have  been  mingled  with  those  funds  permanently.  Presum- 
ably, when  a  dividend  is  declared,  the  amount  represents  the  profits 
made  by  the  corporation  during  the  past  dividend  period,  after  reserv- 
ing a  sufficient  fund  to  cover  all  offsets  or  deductions  likely  to  arise, 
subsequently,  growing  out  of  the  transactions  of  that  period.  Unless 
this  is  so,  the  dividend  has  not  been  earned.  The  reserved  fund  is  not 
profits,  but  is  merely  earnings.  The  dividend,  therefore,  represents 
actual  profits.  If  they  have  been  earned,  the  surplus  or  undivided 
profits  are  ordinarily  used  by  the  corporation  as  supplementary  capi- 
tal, unless  they  are  distributed  to  the  stockholders.  When  they  are 
not  distributed  at  the  next  dividend  period,  a  fair  presumption  is  ere* 
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ated  that  they  are  not  retained  for  distribution,  but  are  retained  to  feed 
the  resources  of  the  corporation.  When  it  appears,  as  it  does  in  the 
present  case,  that  the  undivided  profits  have  been  carried  over  many 
dividend  periods  and  have  been  accumulated  "during  a  period  of 
years,"  and  have  in  the  meantime  been  used  in  the  business  like  the 
other  assets  of  the  corporation,  the  inference  is  irresistible  that  they 
have  become  an  accretion  to  the  capital.  When  this  appears  they  are 
taxable,  just  as  the  accumulated  profits  of  an  individual  are  taxable 
when  they  have  been  merged  with  his  capital.  This,  we  tnink,  is  the 
meaning  of  the  statute. 

The  argument  for  the  plaintiff  in  error,  if  carried  to  its  logical  con- 
clusion, would  enable  a  banking  corporation  to  escape  the  tax  at  its 
volition,  merely  by  refraining  from  making  any-  distinct  appropriation 
of  the  undivided  profits.  The  tax  reaches  whatever  has  become  sub- 
stantially a  part  of  the  capital  of -the  corporation,  without  regard  to 
bookkeeping.  Upon  the  facts  set  forth  in  the  complaint,  there  is  noth- 
ing to  (Ustinguish  the  undivided  profits  in  controversy  from  the  fund 
which  many  banking  associations  carry  for  years  under  that  name, 
and  which,  though  not  technically  surplus  or  theoretically  capital,  are 
actually  a  part  of  the  capital  of  the  bank.  There  is  notliing  in  the 
circumstance  that  they  were  considered  by  the  bank  as  a  fund  ap- 
plicable to  extra  dividends,  and  to  unexpected  losses,  and  to  deprecia- 
tion of  assets,  to  distinguish  such  accumulations  from  the  technical 
surplus  fund  of  the  bank.  Extra  dividends  are  not  infrequently  de- 
clared by  banking  corporations  out  of  that  fund,  and  that  fund  is  of 
course  applicable  to  the  payment  of  losses,  and,  so  far  as  it  serves  to 
offset  depreciation  of  assets,  it  replaces  diminished  capital 

The  judgment  is  affirmed,  with  costs. 


LIYERMORE  v.  BRAUBB. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  13,  1904.) 

No.  75. 

Vessels— Sale— Contracts— CoNSTBTJCTiON. 

Where  a  contract  (or  the  sale  of  a  vessel  required  the  sellers  to  deliver 
to  the  buyer  all  necessary  papers  and  documents  to  vest  in  him  a  good 
and  sufficient,  unincumbered  title  to  the  ship  and  her  equipment,  together 
with  "her  unexpired  insurance  fully  paid,"  and  no  policies  were  men- 
tioned in  the  contract,  and  the  buyer  did  not  know  how  many  policies 
there  were,  or  by  what  underwriters  they  had  been  issued,  and  only  knew 
that  the  ship  was  insured  for  a  certain  amount,  the  contract  should  not 
be  construed  to  require  a  transfer  of  the  identical  policies  luider  which 
the  vessel  was  then  insured,  some  of  which  could  not  be  transferred  over 
the  insurer's  objection,  but  was  sufficiently  complied  with  by  an  offer  to 
vest  in  the  buyer  equivalent  policies. 

Sake. 

Where  a  contract  for  the  sale  of  a  vessel  required  the  sellers  to  deliver 
the  ship,  together  with  her  unexpired  insurance  fully  paid  up,  but  no 
policies  were  mentioned  in  the  contract,  and  the  purchaser  did  not  know 
how  many  policies  there  were,  nor  by  whom  issued,  the  seller  was  not 
required  to  vest  the  purchaser  with  the  title  to  the  particular  policies  then 
covering  the  ship,  but  only  title  to  equivalent  policies. 
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3.  Same— GoNCUBBENT  Conditions— Action  fob  Bbeach. 

Where  a  contract  of  sale  requires  further  acts  to  be  done  than  the  mere 
delivery  of  the  property  and  the  payment  of  a  price  at  the  same  time,  the 
conditions  are  concurrent,  and  neither  party  to  such  contract  can  maintain 
an  action  for  a  breach  by  the  other  party,  without  idiowing  performance 
of  conditions  on  Ids  own  part,  or  an  offer  to  perform^  even  though  it  is  not 
certain,  from  the  terms,  which  is  to  do  the  first  act 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  ^New  York. 

J.  Parker  Kirlin,  for  plaintiff  in  error. 
L.  E.  Warren,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  verdict  for  the  plaintiflf  entered  by 
the  direction  of  the  court.  The  action  was  brought  to  recover  a  sum 
of  money  deposited  by  the  plaintiff  with  the  defendant  pursuant  to  a 
written  contract  between  the  plaintiff  and  Macbeth  &  Gray,  the  own- 
ers of  the  steamship  Dunmore,  for  the  purchase  of  the  vessel.  The 
contract  was  dated  December  i8,  1900,  and  fixed  the  purchase  price 
at  the  sum  of  £21,000.  The  contract  provided  that  Macbeth  &  Gray 
should  on  or  before  February  i,  1901,  execute  and  deliver  to  plaintiff 
all  necessary  papers  and  documents  to  vest  in  him  a  good  and  sufficient, 
unincumbered  title  to  the  ship  and  her  equipment,  "her  unexpired  in- 
surance fully  paid,"  and  her  earnings  from  and  after  the  date  of  tiie 
contract.  The  contract  also  provided  that  plaintiff  should  deposit  with 
Livermore,  the  defendant,  £2,100;  that,  upon  the  delivery  to  plaintiff 
by  Macbeth  &  Gray  of  the  necessary  papers  and  documents  to  vest 
in  him  title  to  the  ship,  her  equipments,  and  the  insurance,  he  'should, 
at  Glasgow,  Scotland,  pay  them  £7,000,  deliver  to  them  an  approved 
first  mortgage  upon  the  vessel  for  £11,900,  conditioned  as  specified  in 
the  contract,  and  deliver  to  them  an  order  upon  Livermore  for  the 
£2,100.  It  further  provided  that,  in  the  event  of  either  party  failing 
to  fulfill,  Livermore  should  pay  over  the  £2,100  to  the  other  party. 
The  action  was  brought  upon  the  theory  that  Macbeth  &  Gray  neglect- 
ed and  refused  to  fulfill  the  contract,  and  this  was  the  only  issue  pre- 
sented by  the  pleadings. 

By  previous  arrangement  the  parties  to  the  contract  met  at  the  office 
of  Macbeth  &  Gray,  at  Glasgow,  on  the  ist  day  of  February,  1901,  to 
exchange  the  documents  and  close  the  purchase.  In  directing  a  ver- 
dict, the  trial  judge  ruled  that  it  appeared  by  the  evidence  that  Macbeth 
&  Gray  had  failed  to  perform  the  contract  upon  their  part  on  that 
day,  and  that  there  was  no  question  of  fact  for  the  jury.  The  principal 
assignment  of  error  is  based  upon  the  exception  to  that  ruling. 

If  the  contract  required  Macbeth  &  Gray  to  vest  a  good  title  in  plain- 
tiff to  the  policies  of  insurance  upon  the  ship  in  force  on  December 
i8th,  it  is  conceded  that  they  did  not  perform,  and  were  not  ready  to 
perform,  that  condition.  At  the  date  of  the  contract  the  insurance 
aggregated  in  amount  £13,850,  all  of  which  would  expire  on  the  en- 
suing 20th  day  of  February.    It  had  been  effected  in  various  mutual 
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junderwriting  associations,  in  which  the  insured  becomes  a  member, 
and  pays  an  initial  premium  and  subsequent  assessments  so  long  as  he 
remains  a  member.  By  the  rules  of  these  associations,  an  insurance 
becomes  void  upon  the  nonpayment  by  the  member  of  any  future  call, 
and  the  policies  cannot  be  transferred  without  the  written  consent  of 
the  association.  When  the  parties  met  at  Glasgow  some  of  the  associa- 
tions had  refused  to  consent  to  a  transfer  of  the  insurance  covered  by 
their  policies.  The  amount  of  this  insurance  was  £2,500.  The  other 
associations  had  consented  to  the  transfer  of  their  insurance,  but  their 
formal  written  consent  had  not  been  obtained.  The  evidence  intro- 
duced by  the  defendant  was  to  the  effect  that  at  the  interview  Macbeth 
&  Gray  offered  to  procure  new  insurance  for  Brauer  to  the  extent  of 
£2,500,  or  to  stand  as  insurers  themselves  to  that  extent,  and  furnish 
him  a  guaranty  for  their  responsibility  by  the  Bank  of  Scotland ;  that 
the  plaintiff  made  no  objection  to  this  proposition ;  that  the  matter  was 
under  discussion  when  the  parties  separated  to  go  to  luncheon;  and 
that  they  separated  with  the  understanding  that  the  plaintiff  would  re- 
,tum  after  luncheon  and  resume  the  interview.  It  further  appeared 
that  the  plaintiff  did  not  return,  but  sent  a  letter  to  Macbeth  &  Gray, 
notifying  them,  in  substance,  that  he  declined  their  tender  of  per- 
formance, because  tliey  were  unable  to  transfer  the  insurance  policies 
to  him;  and  immediately  thereafter  the  plaintiff  left  Glasgow  for 
Liverpool.  The  evidence  for  the  defendant  tended  to  show  that  there 
was  no  formal  offer  of  performance  by  either  party  at  the  interview. 
It  appeared  that  the  plaintiflf  was  ready  to  perform  the  conditions  on 
his  part. 

The  contract  did  not,  in  terms,  require  Macbeth  &  Gray  to  vest  the 
plaintiff  with  good  title  to  the  existing  policies  on  the  ship.  The  con- 
dition was  to  vest  him  with  good  title  "to  the  unexpired  insurance 
fully  paid."  No  policies  are  mentioned  in  the  contract,  and  when  it 
was  made  the  plaintiff  did  not  know  how  many  policies  there  were,  or 
by  what  underwriters  they  had  been  issued.  He  only  knew  that  the 
ship  was  insured  for  a  certain  amount.  Policies  of  insurance  ordi- 
narily are  conditioned  to  become  void  upon  a  transfer  of  the  insured 
property,  and  to  become  void  upon  a  transfer  of  the  instrument  without 
the  consent  of  the  underwriter ;  and  it  is  unreasonable  to  suppose  that 
either  party  to  the  contract  contemplated  that  its  fulfillment  should  be 
defeated  in  case  any  of  the  underwriters  should  see  fit  to  insist  upon 
either  of  these  conditions.  It  is  quite  inconceivable  that  the  plaintiff 
wished  to  acquire  any  specific  policies.  He  wanted  to  save  himself  the 
cost  of  the  insurance  during  the  life  of  the  existing  insurance.  We 
think  the  contract  does  not  mean  that  Macbeth  &  Gray  should  vest 
him  with  the  title  to  the  particular  policies  covering  the  ship,  and  that 
it  only  obligated  them  to  vest  him  with  title  to  equivalent  policies. 
Adopting  this  view,  if  Macbeth  &  Gray  had  made  tender  of  such  insur- 
ance at  the  interview  at  Glasgow,  they  would  h^ve  satisfied  the  condi- 
tion. 

We  think  there  was  a  question  of  fact  for  the  jury.  If,  as  the  evi- 
dence for  the  defendant  tended  to  show,  there  was  no  offer  of  perform- 
ance by  the  plaintiff,  he  was  not  entitled  to  recover.  Upon  the  other 
hand,  if,  as  tfie  evidence  tended  to  show,  the  plaintiff  deprived  Macbeth 
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&  Gray  of  an  opportunity  of  tendering  performance  on  their  part,  he 
cannot  insist  upon  their  default. 

In  contracts  of  sale  the  delivery  of  the  property  and  the  payment  of 
the  price  are  presumably  concurrent  acts,  and,  when  the  contract  re- 
quires further  acts  relating  to  the  transfer  to  be  done  at  the  same  time, 
the  conditions  are  concurrent.  Neither  party  to  such  a  contract  can 
maintain  an  action  for  a  breach  by  the  other  without  showing  perform- 
ance of  the  conditions  upon  his  own  part,  or  an  offer  to  perform,  even 
though  it  is  not  certain  from  the  terms  which  is  to  do  the  first  act. 
This  was  the' rule  stated  by  Lord  Mansfield  in  Kingston  v.  Preston,  2 
Doug.  698,  and  is  the  accepted  rule  to-day.  Mere  readiness  to  per- 
form is  not  equivalent  to  performance,  but  an  actual  offer  of  perform- 
ance may  be  excused  when  there  is  a  willingness  and  an  ability  to  per- 
form, and  performance  or  an  offer  has  been  prevented  or  waived  by  the 
conduct  of  the  other  part>'.  Neither  party  can  insist  upon  the  default 
of  the  other  if  he  was  in  default  himself,  and,  where  both  are  in  default, 
either  party,  after  relieving  himself  of  his  default  by  performance,  or 
an  offer  to  perform,  can  require  the  other  to  perform  within  a  reason- 
able time.  Brown  v.  Slee,  103  U.  S.  828,  837,  26  L.  Ed.  618;  Lester 
V.  Jewett,  II  N.  Y.  453;  Nelson  v.  Plimpton  Fireproof  Co.,  55  N.  Y. 
480. 

The  judgment  is  reversed. 


BLOOMINGDALB  et  al.  v.  WATSON  et  aL 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  3,  1904.) 

No.  511. 

1.  AppEAi/—PABTiEa— Dismissal  for  Non  join  deb. 

Creditors  of  an  insolvent  partnership,  whose  claims  have  been  allowe*! 
in  proceedings  to  wind  up  its  business,  are  necessary  parties  to  an  appeal 
from  an  order  of  distribution  made  therein;  and  where,  because  of  the 
failure  of  the  appellant  to  have  citation  issue  for  them  within  the  requircHl 
time,  the  appeal,  as  to  them,  has  become  inoperative,  and  their  dividenils 
have  been  paid,  they  cannot  thereafter  be  brought  in,  and  the  appeal 
will  be  dismissed. 

2.  Jttbisdiction  of  Fedebal  Cotjbt— Suit  to  Wind  up  Pabtnebship— Crrt- 

ZENSHIP  of  CbBDITOBS. 

In  a  suit  in  a  federal  court  to  dissolve  a  partnership  and  distribute  its 
assets,  where  the  court  had  Jurisdiction,  and  has  tal^en  possession  of  tht> 
property  and  sold  the  same,  through  a  receiver,  and  brought  in  the  cred- 
itors by  order,  the  fact  that  one  of  such  creditors  was  a  citizen  of  the 
same  state  as  the  complainant  does  not  aitect  its  Jurlsdictioji. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  West  Virginia. 

A.  Leo  Weil  and  B.  M.  Ambler,  for  the  motion. 
Daniel  P.  Hays  and  F.  B.  Enslow,  opposed. 

T  2.  Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  notes  to  Shipp 
V.  Williams,  10  C.  C.  A.  249 ;  Mason  v.  Dullagham,  27  C.  C.  A.  298. 
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Before  STMONTON,  Circuit  Judge,  and  BOYD  and  KELLER, 
District  Judges. 

PER  CURIAM.  A  motion  is  made  to  dismiss  the  appeal  in  this 
case  because  a  number  of  creditors  whose  claims  have  been  allowed 
and  paid,  whose  interest  is  affected  by  the  decree  of  February,  1903, 
have  not  been  cited  to  appear  and  answer,  the  appeal.  No  appeal  was 
allowed  in  open  court.  The  citation  the  court  issued  in  the  case  to 
Watson  and  his  codefendant.  Drey,  was  made  returnable  to  the  No- 
vember term,  1903,  of  this  court.  No  citation  was  issued  to  these 
parties,  who  are  creditors,  and  the  citation  was  not  waived.  The 
citation  to  the  creditors  not  having  been  issued  and  served  before  the 
end  of  the  next  ensuing  term  of  this  court,  the  appeal,  as  to  them,  has 
become  inoperative.  Jacobs  v.  George,  150  U.  S.  415,  14  Sup.  Ct  159, 
37  L.  Ed.  1 127;  Foster's  Federal  Practice,  §  508. 

These  parties  whose  names  have  been  omitted  from  the  citation  are 
creditors  to  whom,  under  the  order  of  February  — ,  1903,  money  has 
been  paid  on  claims  which  had  been  fixed  and  adjudicated  by  the  de- 
cree of  January  25,  1901.  They  were  necessary  and  essential  parties 
to  the  appeal  from  that  order.  Wilson  v.  Kiesel,  164  U.  S.  248,  17 
Sup.  Ct  124,  41  L.  Ed.  422.  Not  having  been  included  in  the  citation, 
and  the  appeal,  as  to  them,  having  become  inoperative,  were  w€  now  to 
issue  a  citation  and  require  them  to  come  in,  we  would  deprive  them 
of  rights  which  have  been  secured  to  them  by  reason  of  the  inaction  of 
the  appellants. 

It  has  been  urged  upon  us  by  the  appellants  that  an  inspection  of  the . 
record  would  show  that  the  court  below  was  without  jurisdiction,  be- 
cause of  the  want  of  diversity  of  citizenship.  The  bill  was  filed 
originally  to  close  up  a  copartnership,  and  to  set  aside  an  assignment 
for  creditors  alleged  to  be  fraudulent  and  void.  When  the  bill  was 
filed  the  court  certainly  had  jurisdiction.  The  prayer  of  the  bill  was 
granted  to  this  extent:  The  copartnership  was  dissolved,  a  receiver 
was  appointed,  the  property  of  the  firm  was  sold,  and  its  proceeds  were 
held  by  the  court.  All  the  creditors  were  called  in.  Among  these 
creditors  was  one,  a  citizen  of  the  same  state  as  Watson,  complainant. 
This  did  not  deprive  the  court  of  jurisdiction.  Having  taken  posses- 
sion of  the  res,  and  proceeding  to  administer  the  same,  all  that  took 
place  thereafter  was  in  the  nature  of  ancillary  proceedings,  in  which 
neither  the  amount  in  controversy,  nor  the  citizenship  of  the  parties, 
could  deprive  the  court  of  jurisdiction. 

The  motion  to  dismiss  the  appeal  is  granted. 
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NOAH  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    February  1,  1901) 

.  No.  962. 

1.  Perjury— Pension  Affidavit— Indictment. 

Where  an  indictment  for  perjury,  consisting  In  false  testimony  con- 
tained in  a  pension  affidavit,  charged  that  on  a  certain  day  there  was 
filed  in  the  pension  office,  at  the  instance  and  on  behalf  of  Frances  A. 
Moon,  her  application  to  be  placed  on  the  pension  roll  as  the  widow  of 
P.  R.  Moon,  and  that  defendants,  while  such  application  was  pending,  for 
the  purpose  and  with  Intent  to  deceive  the  pension  officers,  and  of  fraudu- 
lently obtaining  the  allowance  of  a  pension  to  the  said  Frances  A.  Moon, 
did  make  the  affidavit  set  out,  the  indictment  sufficiently  showed  the  pur- 
pose fdr  which  the  affidavit  was  made,  though  by  inadvertence  the  affi- 
davit was  entitled  as  though  P.  R.  Moon  was  the  applicant,  and  the  name 
Frances  A.  Moon  was  not  found  therein  as  the  surviving  widow  of  P.  R. 
Moon,  she  being  named  therein  as  Mrs.  Moon. 

2.  Same— Allegations— Matebiality. 

Where  an  Indictment  for  perjury  In  the  execution  of  a  pension  affidavit 
to  secure  a  pension  for  a  widow  averred  that  the  affidavit  stated  that  de- 
fendants did  not  think  the  veteran  was  ever  married  until  he  married  the 
applicant  who  was  his  surviving  widow;  that  they  were  married  about 
1889;  and  that  affiants  were  both  present  at  the  wedding — it  sufficiently 
showed  that  the  averments  of  the  affidavit  were  material. 
8.  Sami^-^Use  of  Evidence. 

Rev.  St  §  5392  [U.  S.  Comp.  St.  1901,  p.  3^53],  declares  that  every  per- 
son who,  having  taken  an  oath  before  a  competent  officer,  and,  contrary  to 
such  oath,  subscribes  any  material  matter  which  he  does  not  believe  to  be 
true,  is  guilty  of  perjury ;  and  section  6396  [page  3655]  declares  that  1^* 
every  Indictment  for  perjury.  It  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offense  charged,  before  whom  the  oath  was  taken,  averring 
the  person  to  have  had  competent  authority  to  administer  the  same,  with 
a  proper  averment  to  falsify  the  matter  wherein  the  perjury  is  assigned, 
without  more.  Held,  that  an  indictment  for  perjury  contained  In  a  pension 
affidavit  was  not  objectionable  for  failure  to  set  out  that  the  affidavit  was 
ever  used  by  or  on  behalf  of  the  applicant  for  whom  it  was  made. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  California. 

The  plaintiffs  in  error  were  convicted  of  perjury  under  an  Indictment  which 
charged  them  with  making  a  false  oath  to  an  affidavit  which  was  to  be  used 
on  behalf  of  Frances  A.  Moon,  In  aid  of  her  application  to  be  placed  on  the 
pension  roll  of  the  United  States  as  the  widow  of  one  Pardy  Rosson  Moon, 
late  a  soldier  in  the  military  service  of  the  United  States,  in  the  War  of  the 
Rebellion.  The  indictment  after  stating  the  circumstances  under  which  the 
affidavit  was  made,  sets  forth  the  affidavit  In  hsec  verba.     It  is  entitled,  "In 

the  Matter  of  Pension  Claim  No.  for  Pardy  Rosson  Moon,  late  of  Co. 

F  116  Regt  Indiana  Inft"  Thereupon  the  affiants  deposed  as  follows:  "We 
were  well  acquainted  with  Pardy  Rosson  Moon  during  his  lifetime,  and  had 
known  him  for  9  or  10  years.  We  knew  him  for  about  10  years  before  he  was 
killed.  We  were  living  in  San  Bernardino  county,  California,  during  all  of 
that  time.  We  do  not  think  that  Mr.  Moon  was  ever  married  until  he  married 
the  woman  who  is  now  his  surviving  widow,  and,'  if  he  ever  had  been  pre- 
viously married,  I  think  we  would  have  heard  of  it,  as  we  were  Intimately 
acquainted  with  him,  and  often  talked  together  about  our  early  lives  and  ex- 
periences. We  also  know  that  Mrs.  Moon  and  her  husband  were  never  di- 
vorced, and  that  they  lived  together,  and  appeared  to  be  happy  together,  up 
to  the  time  of  his  death.  They  were  married  about  the  year  18S9> — in  the 
spring  of  that  year.  We  were  both  present  at  the  wedding."  The  indictment 
then  proceeds,  in  proper  form,  to  allege  that  the  matters  contained  in  the 
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declaration  were  material  in  the  premises,  and  that  the  affiants  thereto  took 
oath  to  the  same  on  November  11,  1899,  before  a  properly  qualified  officer 
named  therein,  and  proceeds  further  to  set  up  In  detail  the  falsity  of  each 
statement  contained  in  the  affidavit.  It  charges  that  each  of  said  affiants 
knew  the  same  to  be  false  at  the  time  thereof,  and  did  not  believe  any  of  said 
matters  to  be  true,  and  that  therein  they  committed  willful  and  corrupt  per- 
jury. A  demurrer  was  interposed  to  the  indictment  on  the  ground  that  it  does 
not  appear  therefrom  that  any  of  the  alleged  false  statements  contained  in  the 
affidavit  were  material,  or  that  they  were  made  on  behalf  of  the  alleged  appli- 
cation of  Frances  A.  Moon  for  a  pension,  or  that  the  affidavit  was  ever  used  for 
that  purpose.  The  demurrer  was  overruled.  After  a  verdict  of  guilty  as 
charged  had  been  returned  against  both  the  plaintiffs  in  error,  they  interposed 
a  motion  in  arrest  of  Judgment  upon  the  grounds  presented  by  the  demurrer, 
which  motion  was  also  overruled.  The  rulings  of  the  District  Court  upon  the 
demurrer  and  the  motion  are  assigned  as  error. 

T.  C.  West,  for  plaintiffs  in  error. 

Marshall  B.  Woodworth  and  Benjamin  L.  McKinley^  for  defendant 
in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY, 
District  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

We  think  it  sufficiently  appears  from  the  indictment  that  the  matters 
set  forth  in  the  affidavit  were  material  to,  and  that  the  affidavit  was 
made  and  sworn  to  on  behalf  of,  the  application  of  Frances  A.  Moon 
for  a  pension.  It  is  true  that  in  the  heading  to  the  affidavit,  which  was 
evidently  a  printed  form,  it  appears  that  the  name  of  the  claimant  for 
a  pension  was  inserted  as  "Pardy  Rosson  Moon,"  instead  of  "Frances 
A.  ^oon";  but  the  indictment  elsewhere  distinctly  charges  that  on 
March  i8,  1897,  there  was  filed  in  the  Pension  Office  at  Washington, 
at  the  instance  and  on  behalf  of  Frances  A.  Moon,  her  application  to 
be  placed  on  the  pension  roll  of  the  United  States  as  the  widow  of 
Pardy  Rosson  Moon,  and  that  the  plaintiffs  in  error,  while  said  applica- 
tion was  pending,  for  the  purpose  and  with  the  intent  of  deceiving  the 
officers  of  the  Pension  Office,  and  "of  unlawfully,  improperly,  and 
fraudulently  obtaining  the  allowance  of  the  said  application,  and  the 
granting  to  her,  the  said  Frances  A.  Moon,  of  a  pension,"  did  appear 
before  the  notary  named  in  the  indictment  and  make  oath  to  the  affi- 
davit. This  shows  the  purpose  for  which  the  affidavit  was  made.  The 
fact  that  by  inadvertence  the  name  of  Pardy  Rosson  Moon  was  inserted 
in  the  blank  as  the  claimant,  instead  of  that  of  the  applicant  herself, 
is  no  proof  to  the  contrary,  and  it  does  not  have  the  effect  to  controvert 
or  lessen  the  effect  of  any  of  the  prior  averments.  It  is  true,  also,  that 
in  the  affidavit  the  name  of  Frances  A.  Moon  is  not  found,  and  that  the 
surviving  widow  of  Pardy  Rosson  Moon  is  therein  named  as  "Mrs. 
Moon."  It  is  argued  from  this  that  it  does  not  appear  from  the  affidavit 
that  it  was  to^be  used  on  behalf  of  Frances  A.  Moon.  But  it  is  not  nec- 
essary that  the  affidavit,  by  its  terms,  shall  show  for  whose  benefit  it 
was  intended  to  be  used.  It  is  enough  if  the  indictment  charges  the 
fact  to  be  that  it  was  intended  to  be  used  in  aid  of  the  application  of 
Frances  A.  Moon,  In  view  of  these  considerations,  the  statements  in 
the  affidavit^  or  some  of  tliem,  at  least,  were  material — ^as,  for  instance, 
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the  averment,  ''We  do  not  think  that  Mr.  Moon  was  ever  married  until 
he  married  the  woman  who  is  now  his  surviving  widow,"  and  that 
Pardy  Rosson  Moon  and  Mrs.  Moon  were  married  about  the  year 
1889,  and  the  affiants  were  both  present  at  the  wedding.  If  the  plain- 
tiffs in  error  were  guilty,  as  charged  in  the  indictment,  of  making  a 
false  affidavit  for  the  purpose  of  deceiving  the  Pension  Office,  and 
fraudulently  obtaining  the  allowance  of  the  application  of  Frances  A. 
Moon  for  a  pension  as  the  widow  of  Pardy  Rosson  Moon,  these  aver- 
ments were  material,  as  they  stated  that  Pardy  Rosson  Moon  married 
the  woman  "who  is  now  his  surviving  widow,"  and  that  the  marriage 
took  place  in  the  year  1889.  The  affidavit  contains  further  material 
information,  in  stating  that  Pardy  Rosson  Moon  and  Mrs.  Moon  were 
never  divorced. 

It  is  contended  further  that  the  indictment  is  defective  for  the  reason 
that  it  does  not  show,  and  it  cannot  be  ascertained  therefrom,  whether 
the  alleged  false  affidavit  was  ever  used  by  or  on  behalf  of  Frances  A. 
Moon  in  connection  with  her  application  for  a  pension.  '  The  answer 
to  this  is  that  section  5392  of  the  Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  3653],  under  which  the  indictment  was  drawn,  does  not  require 
that,  in  order  to  predicate  perjury  upon  its  violation,  the  false  affidavit 
shall  have  been  filed  or  used.  It  is  enough  if  it  appear  from  the  indict- 
ment that  it  was  made  with  the  intention  and  under  the  circumstances 
set  forth  in  the  statute.  Section  5396  [page  3655]  specifies  the  allega- 
tions which  are  essential  to  an  indictment  for  perjury.  Tested  by 
those  statutes,  the  indictment  is  clearly  sufficient.  United  States  v. 
Volz,  14  Blatchf.  15,  Fed.  Cas.  No.  16,627;  State  v.  Lloyd,  jy  Wis. 
630,  46  N.  W.  898;  State  v.  Whittemore,  50  N,  H.  245,  9  Am.  Rep. 
196 ;  State  v.  Geer,  46  Kan.  529,  26  Pac.  1027. 

We  find  no  error  in  the  rulings  of  the  District  Court  The  judgment 
will  be  affirmed. 


CUBiBERLAND  TBLEPHONB  &  TELEGRAPH  CO.  T.  BILL& 

(Circuit  Court  of  Appeals,  Sixth  Circuit    March  10,  1904.) 

No.  1,241. 

1.  Master  and  Servant— Duty  to  Warn  Inexperienced  Servant  of  Dan- 
gers OF  Service— Inspection  of  Telephone  Poles. 

In  an  action  by  a  lineman  against  a  telephone  company,  by  which  he 
was  employed,  to  recover  for  an  injury  received  by  the  breaking  and  fall- 
ing of  a  decayed  pole  on  which  he  was  placing  a  cross-arm,  it  appeared 
that  he  had  worked  at  such  employment  for  less  than  a  year,  and  only  in 
defendant's  service,  and  that  the  line  on  which  he  was  working  was  an 
old  one,  the  poles  having  been  set  for  11  years.  There  was  evidence  tend- 
ing to  show  that  plaintiff  had  not  been  warned  of  the  danger,  nor  Instruct- 
ed to  Inspect  the  poles  before  climbing  them,  and  that  he  was  preceded 
by  the  foreman  and  another  whose  duty  it  was,  under  the  rules  of  the 
company,  to  make  the  inspection,  but  that  they  did  not  do  so.  ReH^  that 
a  positive  duty  rested  on  defendant  both  to  warn  plaintiff  and  to  require 
an  inspection,  and,  the  evidence  being  in  conflict  as  to  the  performance  of 
such  duties,  both  questions  were  properly  submitted  to  the  Jury. 
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2.    SAHK—FKLLOW  SKBVAWID    FOMnfAW  OHABGKD  with  BiAflTCB'8  DVTT  OF  In- 
■PECTIQIf.    . 

Where  the  duty  of  inspectliig  tel^hone  poles  before  a  lineman  climbs 
the  same  is  delegated  by  the  company  to  a  foreman,  he  is  not  a  fellow 
servant  of  a  lineman  in  that  regard,  but  a  vice  principal,  and  the  com- 
pany is  liable  to  the  lineman  for  an  InJuiT  due  to  the  failure  of  the  fore- 
man to  perform  the  duty  of  inspection. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

Hays  &  Biggs  (Wm.  L.  Cranberry,  of  counsel),  for  plaintiff  in  er- 
ror. 
Hunter  Wilson,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge,  delivered  the  opinion  of  the  court 
This  was  a  suit  to  recover  damages  for  personal  injuries  claimed 
to  have  been  caused  by  the  negligence  of  the  defendant  below.  The 
plaintiff  was  a  lineman  in  the  employ  of  the  telephone  company,  and 
was  severely  injured  by  the  breaking  of  a  pole  which  he  had  climbed 
for  the  purpose  of  putting  on  a  cross-arm  and  transferring  two 
wires  from  brackets  to  this  cross-arm.  The  case  went  to  the  jury, 
and  a  verdict  and  judgment  was  rendered  for  $2,000.  It  is  claimed 
the  court  erred  in  refusing  to  instruct  the  jury  to  find  for  the  de- 
fendant, in  denying  certain  requests  to  charge,  and  in  charging  as  it 
did. 

The  plaintiff.  Bills,  had  been  employed  by  the  company  about  a 
year,  first  as  a  groundman,  and  then  as  a  lineman.  He  had  never 
worked  for  any  other  telephone  company.  On  the  day  of  the  accident, 
along  with  three  other  men,  Atkins,  Allen,  and  Barnett,  all  in  charge 
of  Scruggs,  the  foreman,  he  was  doing  work  on  the  Lexington  Line, 
about  one  mile  east  of  Jackson,  Tenn.  The  gang  was  engaged  in 
cross-arming  the  route,  that  is,  placing  cross-arms  on  the  poles,  and 
transferring  the  wires  from  brackets  to  the  cross-arms;  also,  inci' 
dentally,  in  placing  new  poles  where  the  spans  were  too  great,  and  in 
resetting  or  replacing  defective  poles.  In  doing  this  work,  the  fore- 
man and  Atkins,  another  lineman,  preceded  the  plaintiff.  Atkins 
climbed  the  pole  which  subsequently  broke,  boring  a  hole  and  cutting 
a  place  for  the  cross-arm,  before  the  plaintiff  reached  it.  Atkins  testi- 
fied he  "kind  of  shook"  the  pole  before  he  climbed  it.  The  plaintiff 
saw  him  on  the  pole,  and  there  was  no  indication  that  it  was  unsound. 
The  plaintiff  testified  that  J)efore  climbing  the  pole  he  tried  it  by 
throwing  his  weight  against  it.  The  pole  was  about  25  feet  high.  The 
plaintiff  had  put  the  cross-arm  on,  but  had  not  completed  his  work 
when  the  pole  broken  about  an  inch  under  the  ground,  and  fell,  se- 
riously injuring  him.  An  examination  of  the  pole  showed  it  had  rot- 
ted through  just  below  the  ground.    The  pole  was  of  chestnut  wood 

\  2.  Who  are  feUow  servants,  see  note  to  Northern  Pac.  Oo.  ▼.  Smith,  8  C. 
a  A.  668;  Canadian  Pac.  Ry.  Ca  v.  Johnston,  9  C.  a  A.  096:  Slivpln  ?•  Kim- 
ball,  »1  C.  O.  A.  286. 

See  Master  and  Servant,  voL  84,  Cefit  Dig.  H  406^  46Sb 
028  F.— 18 
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and  an  old  one,  the  telephone  Hnc  having  been  up  about  il  years. 
There  was  testimony  tending  to  show  that  the  ordinary  life  of  a  chest- 
nut pole  is  between  6  and  lo  years. 

On  behalf  of  the  plaintiff,  testimony  was  introduced  tending  to 
show  that  the  company  knew  the  age  of  the  pole,  while  the  plain- 
tiff did  not.  That  the  company  might  have  ascertained  the  rotten 
and  dangerous  condition  of  the  pole  by  a  reasonable  inspection,  but 
did  not  inspect  it,  although,  under  the  custom  and  usage  of  the 
company,  it  was  the  duty  of  the  foreman  to  inspect  the  poles.  That 
the  plaintiff  was  never  instructed  by  the  company  to  inspect  the  poles, 
and  did  not  inspect  this  one,  because  he  relied  upon  the  foreman  doing 
his  duty.  On  the  other  hand,  testimony  introduced  by  the  company 
tended  to  show  that  the  plaintiff  had  been  told  that  the  line  was  an 
old  one,  and  cautioned  carefully  to  inspect  the  poles  before  climbing 
them ;  also,  that  he  had  been  instructed  to  transfer  the  wires  one  at  a 
time,  and  that  his  failure  to  do  so  caused  the  fall  of  the  pole ;  but  it 
was  a  disputed  question  upon  the  evidence  whether  he  was  so  instruct- 
ed, and  whether  he  loosened  both  wires  from  the  bracket  before  at- 
taching either  to  the  cross-arm. 

The  defendant  below  asked  the  court  to  direct  the  jury  to  return 
a  verdict  for  the  defendant,  and  in  separate  special  charges  to  instruct 
the  jury  that  the  plaintiff  could  not  recover,  because :  (i)  The  risk 
of  the  pole  breaking  was  one  which  he  assumed  when  he  entered  the 
employ  of  the  company  as  lineman ;  (2)  the  alleged  negligence  of  the 
foreman  in  not  testing  or  inspecting  the  pole  was  that  of  a  fellow 
servant ;  (3)  the  plaintiff  was  guilty  of  contributory  negligence  in  not 
himself  testing  the  pole ;  (4)  the  plaintiff  was  guilty  of  contributory 
negligence  in  removing  both  wires  from  the  bracket  before  attaching 
either  to  the  cross-arm.  In  view  of  the  conflict  of  testimony  referred 
to,  the  court  declined  to  do  this,  leaving  the  jury  to  determine  the 
disputed  questions  of  fact,  and  instructing  them  that  if  they  found 
it  was  the  duty  of  the  foreman,  under  the  custom  and  usage  of  the 
company,  to  inspect  the  poles,  a  failure  on  his  part  to  do  so  would 
constitute  negligence  for  which  the  company  would  be  liable. 

These  were  proper  questions  to  be  left  to  the  jury.  This  was  not 
the  case  of  an  experienced  lineman,  working  alone,  where,  upon  the 
undisputed  testimony,  it  was  not  only  customary,  but  necessary;  for 
him  to  inspect  a  pole  before  climbing  it;  in  other  words,  the  case 
of  an  employe  to'  whom  the  company  owed  no  duty  either  in  the  way 
.of  instruction  or  inspection.  Mclsaac  v.  Northampton  Electric,  etc., 
Co.,  172  Mass.  89,  51  N.  E.  524,  70  Am.  St.  Rep.  244;  McGorty  v. 
Southern  New  Eng.  Tel.  Co.,  69  Conn.  635,  38  Atl.  359,  61  Am.  St. 
Rep.  62.  Plaintiff  had-  worked  for  this  company  about  a  year,  and 
for  no  other.  All  his  training  and  instruction  he  got  from  it.  Now, 
one  of  the  positive  duties  01  an  employer  conducting  a  dangerous 
occupation  is  to  warn  the  inexperienced  employe  of  the  hidden  haz- 
ards of  the  work,  so  he  may  not  needlessly  expose  himself  to  danger. 
If,  as  plaintiff  claimed,  the  company  failed  properly  to  warn  and  cau- 
tion him,  and  for  this  reason  he  climbed  the  pole  without  testing  it, 
as  he  otherwise  would,  this  was  the  neglect  of  a  positive  duty,  for 
which  the  company  is  responsible.    L.  &  N.  R.  R.  Co.  v.  Miller,  104 
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Fed.  124,  43  C.  C.  A.  436;  Felton  v.  Girardy,  104  Fed.  127,  43  C  C 
A.  439. 

So,  too,  with  respect  to  the  duty  of  furnishing  a  reasonably  safe 
place  for  its  employes  to  work.  If  the  telephone  company,  by  not 
instructing  the  linemen  to  inspect,  assumed  the  duty  itself  of  seeing 
that  the  poles  were  safe  to  work  on,  this  was  a  positive  duty.  The 
company  could  not  escape  the  obligation  by  delegating  the  duty  to  the 
foreman  or  any  one  else.  If  the  duty  of  inspection  rested  upon  the 
foreman,  the  foreman  was  not  a  fellow  servant,  but  a  vice  principal, 
and  the  company  is  responsible  for  his  neglect.  Hough  v.  R.  R.  Co., 
100  U.  S.  213,  25  L.  Ed.  612;  Western  Union  Telegraph  Company  v. 
Tracy,  114  F*ed.  282,  52  C.  C.  A.  168;  Railroad  Co.  v.  Peterson,  162 
U.  S.  346,  16  Sup.  Ct.  843,  40  L'.  Ed.  994;  Western  Union  Telegraph 
Company  v.  Burgess,  108  Fed.  26, 47  C.  C.  A.  168 ;  Kelly  v.  Erie  Tele- 
graph &  Telephone  Co.,  34  Minn.  321, 25  N.  W.  706. 

As  to  the  question  whether  the  plaintiff  was  or  was  not  guilty 
of  contributory  negligence,  that,  too,  was  properly  left  to  the  jury. 
It  was  a  disputed  question  whether  the  plaintiff  was  instructed  to 
transfer  the  wires  one  at  a  time  from  the  brackets  to  the  cross-arm, 
and  whether  he  had  actually  fastened  the  wires  to  the  cross-arm  be- 
fore the  pole  fell. 

The  judgment  of  the  lower  court  is  affirmed. 


In  re  SBARS,  HUMBERT  ft  GO. 

In  re  BATTLE'S  ESTATE  et  al. 

(drcQlt  Oourt  of  Appeals,  Second  Glrcnlt    January  25,  1904.) 

No.  96. 

1.  Bankbuptct— Appeal  fbok  Dismissal  op  Involuntabt  Petition— Bpfect 

or  Subsequent  Adjudication. 

Wbere,  pending  an  appeal  from  an  order  dismissing  a  petition  in  Invol- 
untary bankruptcy,  tbe  defendants  were  adjudicated  bankrupts  In  an- 
other district,  the  appeal  will  be  dismissed,  since,  under  general  order  No. 
6,  tbe  court  making  the  first  adjudication  has  exclusire  Jurisdiction,  and 
the  questions  involred  in  the  appeal  have  therefore  become  academic; 
and  especially  where  such  questions  relate  to  an  alleged  preferential 
transfer  of  property,  charged  as  an  act  of  bankruptcy,  which  may  again 
come  before  the  court  in  a  suit  by  the  trustee  against  the  transferee. 

2.  Same— Compensation  of  Receiveb. 

Where,  pending  action  on  an  involuntary  petition,  which  was  subse- 
quently dismissed  by  the  court,  a  receiver  was  appointed,  who  remained 
in  possession  of  the  property  when  defendants  were  adjudicated  bank- 
rupts in  another  district,  the  authority  to  compensate  the  receiver  passed 
to  the  court  making  the  adjudication,  which  took  exclusive  Jurisdiction 
of  the  estate. 

a  Same— Res  Judicata— Finding  on  Involuntabt  PErmoN. 

A  finding  on  a  creditors'  petition  4:hat  a  charge  of  preferential  transfer 
of  property  by  the  alleged  bankrupts  was  not  sustained  is  not  an  adjudi- 
cation which  could  bind  a  trustee  subsequently  appointed  on  an  adjudi- 
cation made  by  another  court,  in  a  suit  brought  by  him  against  the  al* 
leged  preferred  creditor  to  recover  the  property. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  New  York. 

This  is  an  appeal  by  the  petitioning  creditors  from  a  judgment  of  the  Dis- 
trict CJourt  for  the  Western  District  of  New  York,  dismissing  their  petition 
and  refusing  to  adjudicate  Sears,  Humbert  &  Go.  bankrupts,  on  the  ground 
that  the  act  of  bankruptcy  alleged  in  the  petition  had  not  been  established. 
The  act  of  bankruptcy  so  alleged  was  that  Sears,  Humbert  &  Co.,  being  In- 
solvent, had  transferred  a  large  portion  of  their  property,  consisting  of  notes 
and  accounts,  to  the  Whitehall  Portland  Cement  Company,  one  of  their  cred- 
itors, with  Intent  to  give  a  preference. 

Moses  Shire  and  E.  L.  Jellinek,  for  appellants, 
George  M.  Mackellar,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  It  appeared  at  the  argument  that  the  mem- 
bers of  the  firm  of  Sears,  Humbert  &  Co.  have  been  duly  adjudicated 
bankrupts,  both  individually  and  as  copartners,  upon  petition  filed  in 
the  Southern  District  of  New  York;  and  that  the  estate  is  now  being 
administered  there.  The  question  presented  by  this  appeal  has,  there- 
fore, become  academic.  The  copartnership  being  now  in  bankruptcy, 
it  is  a  matter  of  no  moment  whatever  whether  the  specific  act  of  bank- 
ruptcy alleged  in  the  petition  in  the  Western  District  was  or  was  not 
established.  A  reversal  of  the  judgment  appealed  from  would  lead 
to  no  practical  result  and  would  only  tend  to  complicate  a  situation 
which  is  now  perfectly  plain  and  simple.  General  order  6  provides 
that  "the  court  which  makes  the  first  adjudication  of  bankruptcy  shall 
retain  jurisdiction  over  all  proceedings  therein  until  the  same  shall 
be  closed."  It  is  manifest,  therefore,  that  every  right  and  remedy 
which  the  petitioning  creditors  had  has  been  preserved  and  may  be 
asserted  and  enforced  in  the  proceeding  in  the  Southern  District. 

It  was  suggested  by  counsel  for  appellants,  as  a  reason  why  a  de- 
cision should  be  made  upon  the  merits,  that  the  court  in  the  West- 
ern District  had  appointed  a  receiver  who  would  be  compelled  to 
turn  over  the  fund  in  his  hands  without  compensation  for  his  disburse- 
ments and  services  in  collecting  and  preserving  it.  The  answer  is 
that  whatever  authority  was  vested  in  the  court  of  the  Western  Dis- 
trict to  compensate  the  receiver,  was  transferred  to  the  court  for  the 
Southern  District,  and  as  the  latter  court  has  now  sole  jurisdiction  of 
the  estate  it  is  probable  that  its  authority  would  have  to  be  invoked 
by  the  receiver  in  any  event.  But  be  this  as  it  may,  there  can  be  no 
doubt  that  the  court  for  the  Southern  District,  upon  proper  presenta- 
tion, will  take  cognizance  of  the  matter  and  make  an  equitable  dispo- 
sition of  the  claims  of  the  receiver.    Nothing  more  is  needed. 

Again  it  is  suggested  that  the  judgment  appealed  from  will  be  a  bar 
to  an  action  by  the  trustee  to  set  aside  the  alleged  preference  to  the 
Whitehall  Portland  Cement  Company  which  was  pleaded  as  an  act 
of  bankruptcy.  This  proposition  is  also  untenable.  The  trustee,  if 
he  proceeds  in  the  matter,  must  begin  a  plenary  suit  in  which  he  is 
plaintiff  and  the  cement  company  is  defendant.  How  a  judgment  in 
a  proceeding  instituted  by  certain  creditors  to  have  Sears,  Humbert.  & 
Co.  declared  bankrupts  can  be  regarded  as  res  judicata  of  such  a 


Digitized  by 


Google 


EAU  CLAIRE  NAT.  BANK  V.  BENSON,  277 

suit  we  are  unable  to  comprehend.  The  parties  are  different,  the 
proof  is  different  and  the  subject-matter  is  different.  The  reasoning 
of  the  court  in  dismissing  the  petition  is  entitled  to  respect  and  will, 
in  all  probability,  be  examined,  if  the  suit  suggested  is  brought  to 
trial;  out  we  are  unable  to  perceive  why  the  issues  in  such  a  suit 
should  not  receive  full  and  independent  consideration  from  the  trial 
court.  Indeed,  the  possibility  that  the  decree  in  such  a  suit  may  be 
brought  before  this  court  on  review,  is  an  additional  reason  why  at 
this,  time  we  should  refrain  from  expressing  an  opinion  upon  the 
merits  of  a  controversy  which  may  again  be  presented,  but  upon  a 
new  issue  and  in  wholly  different  circumstances. 
The  appeal  is  dismissed  without  costs. 


EAU  CLAIRE  NAT.  BANK  v.  BENSON. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  5,  1904.) 

No.  845. 

!•  Res  judicata— Conclusiveness  of  Judgment  or  State  Court— Constbu- 
ING  Laws  op  Another  State. 

Where  a  state  court  determined,  either  as  a  question  of  law  or  fact,  that 
a  suit  therein  to  enforce  the  statutory  liability  of  a  stockholder  of  a  cor- 
poration of  another  state  could  not  be  maintained  under  the  laws  of  the 
latter  state,  which,  as  construed  by  Its  Supreme  Court,  gave  a  right  of 
action  only  to  the  creditors  as  a  body,  a  gainst  the  stockholders  as  a  body,  . 
and  thereupon  dismissed  the  action  on  the  merits,  Its  judgment  was  con- 
clusive on  the  parties,  and  a  second  action  by  the  same  complainant 
against  the  same  defendant  on  the  identical  cause  of  action  cannot  be 
maintained  In  a  federal  court 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Wisconsin, 

The  case  was  heard  in  the  Circuit  Court  on  demurrer  to  the  bill  and  amended 
bill.  The  demurrer  being  sustained,  the  bill  ai\d  amended  bill  were  dismissed. 
From  the  decree  of  dismissal  the  appeal  Is  prosecuted. 

The  bill  is  to  enforce  the  liability  of  appellee,  as  a  stockholder  In  the  Min- 
nesota Elevator  Company,  a  corporation  organized  August  16,  1883,  under  the 
laws  of  Minnesota,  and  doing  business  in  that  state.  The  Elevator  Company 
ceased  to  do  business  September  2,  1884,  when  a  voluntary  assignment  was 
made  under  the  laws  of  Minnesota,  and  all  its  property  distributed,  through 
one  of  the  state  district  courts,  among  all  the  creditors  who  filed  their  claims 
and  releases  under  the  Minnesota  Insolvency  act. 

The  appellant  is  a  national  bank,  located  at  Eau  Claire,  in  the  state  of 
Wisconsin,  and  on  October  8,  1883,  loaned  to  the  Minnesota  Elevator  Company 
two  thousand  dollars,  and  on  October  22, 1883,  the  further  sum  of  two  thousitnd 
dollars,  both  loans  being  evidenced  by  promissory  notes,  bearing  Interest  at  the 
rate  of  ten  per  cent  No  part  of  these  notes,  either  interest  or  principal,  has 
been  paid. 

The  appellee,  at  the  dates  of  these  loans,  was  the  owner  of  thirteen  thousand 
dollars  par  value  of  the  stock  of  the  corporation,  and  continued  to  be  such 
owner  until  December  15,  1883,  when  the  stock  was  sold  and  transferred. 

Liability  is  claimed  under  the  following  provision  of  the  constitution  of  Min- 
nesota then  and  still  in  force:  "Each  stockholder  In  any  corporation  (except 
those  organized  for  the  purposes  of  carrying  on  any  kind  of  manufacturing  or 
mechanical  business)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by 
him." 

Y 1.  See  Judgment,  vol.  30,  Cent.  Dig.  §  150& 
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The  bill 'Shows  that  on  December  20,  1884,  judgment  was  recovered  upon 
these  notes,  by  the  appellant  against  the  Minnesota  Elevator  Company,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Minnesota,  and,  an  exeeu^ 
tion  having  been  Issued  thereon,  was  returned  nulla  bona,  December  22,  1884,  a 
date  preceding  the  commencement  of  this  suit 

The  bill  further  shows  that  there  were  some  ten  or  eleven  other  stockholders, 
holding  in  the  aggregate  nearly  two  thousand  shares  of  stock,  of  the  par  value 
of  nearly  one  hundred  thousand  dollars ;  that  all  of  these  stockholders  are  non- 
residents of  Wisconsin ;  that  none,  except  appellee,  have  been  found  in  Wis- 
consin; that  two  of  them  were  dead;  that  all  of  them  except  five  are  In- 
solvent ;  and  that  of  these  five  (holders  of  about  thirty-five  thousand  dollars, 
par  value)  there  is  no  showing  that  they  were  either  solvent  or  insolvent 

The  bill  further  shows  that  November  18th,  1897,  suit  was  brought  in  the 
Circuit  Court  of  Eau  Claire  County,  Wisconsin,  by  appellant  against  appellee, 
to  recover  upon  the  indebtedness  upon  which  this  suit  is  founded,  and  based 
upon  the  same  facts  upon  which  this  suit  proceeds.  In  this  suit  in  the  state 
court  appellee  answered,  setting  forth,  among  other  defenses,  the  constitutional 
and  statutory  provisions  of  Minnesota  and  the  decisions  of  the  Supreme  Court 
of  Minnesota  interpreting  the  same,  wherein  it  is  held  that  the  liability  of  one 
is  enforceable  only  in  the  District  Courts  of  Minnesota  in  a  general  suit  of  set- 
tlement on  behalf  of  all  the  creditors  and  against  all  the  stockholders ;  that 
there  had  been  no  such  general  suit  of  settlement  in  any  District  Court  of 
Minnesota  as  determined  the  right  of  the  creditors  and  the  liability  of  the 
stockholders;  wherefore  no  liability  against  appellee  in  favor  of  appellant 
could  be  enforced  in  the  courts  of  Wisconsin.  In  addition  to  this,  the  statute 
of  limitations  of  both  Wisconsin  and  Minnesota  were  pleaded  in  bar. 

Issues  of  fact  and  law  having  been  taken  upon  these  contentions,  the  Circuit 
Court  of  Eau  Claire  County  found,  that  under  the  constitution  and  laws  of 
Minnesota  the  liability  is  of  all  the  stockholders  to  all  the  creditors;  that 
each  stockholder  is  liable  only  for  such  proportion  of  the  total  debts  of  the 
corporation  as  the  stock  held  by  him  bears  to  the  total  stock  held  by  the  solvent 
stockholders ;  that  a  suit  to  enforce  such  liability  must  be  in  equity  in  one  of 
the  District  Courts  of  the  state  of  Minnesota,  and  can  be  enforced  nowhere 
else  than  In  such  District  Court ;  that  the  action  was  not  brought  within  six 
years  from  the  time  the  alleged  causes  of  action  or  any  thereof  mentioned,  ac- 
crued in  favor  of  plaintiff  ag&inst  the  defendant ;  and,  as  a  general  conclusion, 
that  the  plaintiff  could  not  maintain  such  action  at  that  time  In  that  court 
Thereupon  a  judgment  was  entered  "That  the  plaintiffs  complaint  herein  be, 
and  the  same  hereby  is,  dismissed,"  and  for  costs.  On  appeal  to  the  Supreme 
Court  of  the  state  of  Wisconsin,  this  judgment  was  affirmed.  The  question 
here  is  whether  the  demurrer  to  the  bill  was  rightly  sustained  by  the  United 
States  Circuit  Court 

H.  B.  Walmsley,  fo;*  appellant 
C.  T.  Bundy,  for  appellee. 

Before  JENKINS,  GROSSCUP,  and  BAKER,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  the  foregoing  statement  of  facts, 
delivered  the  opinion  of  the  court. 

The  Supreme  Court  of  Minnesota  has  interpreted  the  constitutional 
provision  quoted,  and  the  Minnesota  legislation  in  pursuance  thereof, 
to  the  effect  that  a  suit  to  enforce  stockholders'  liability  must  be 
brought  in  one  of  the  District  Courts  of  Minnesota  and  must  be  in  the 
nature  of  a  suit  in  equity,  prosecuted  by,  or  on  behalf  of,  all  the  cred- 
itors against  the  corporation  and  all  the  stockholders.  Allen  v.  Walsh, 
25  Minn.  543;  Johnson  v.  Fischer,  30  Minn.  173,  14  N.  W.  799;  In 
re  Martin's  Estate,  56  Minn.  420,  57  N.  W.  1065.  These  cases  hold 
,  that  under  the  Minnesota  constitutional  provision  the  stockliolders  are 
liable  as  a  body  to  the  creditors  as  a  body,  the  object  being  to  create 
a  fund  to  the  extent  of  such  liability  for  the  benefit  of  all  the  cred- 
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itors.  A  suit  by  a  single  creditor,  therefore,  against  the  stockhold- 
ers would  not  lie,  for  the  fund  might  be  exhausted  in  favor  of  a 
single  creditor.  A  suit  by  all'  the  creditors,  or  by  a  single  creditor 
on  behalf  of  all  the  creditors,  against  a  single  stockholder  would  not 
lie,  for  the  stockholder  thus  sued  might  be  compelled  to  contribute 
more  than  his  just  proportion  of  the  amount  remaining  due.  The  suit 
must  be  in  the  nature  of  a  general  settlement  wherein  the  right  of 
each  creditor  may  be  settled,  the  liability  of  each  stockholder  deter- 
mined, the  fund  resulting  being  thereby  ratably  contributed  by  stock- 
holders, and  ratably  distributed  among  creditors. 

Whatever  might  have  been  our  ruling,  had  the  questions  herein  pre- 
sented come  to  us  at  first  instance,  it  is  plain  to  us  that  the  Wiscon- 
sin courts  have  in  the  suit  set  forth  in  the  bill  ruled,  as  a  matter  either 
of  law  or  of  fact,  that  in  view  of  the  Minnesota  constitution  and  stat- 
utes, as  interpreted  by  the  Minnesota  courts,  appellant  could  not  en- 
force liability  against  the  appellee  in  any  court  outside  the  appropriate 
District  Courts  of  Minnesota,  or  in  any  suit  to  which  the  corporation, 
the  stockholders  and  the  creditors  were  not  parties.  The  judgment 
entered  in  the  Wisconsin  state  court,  and  affirmed  by  the  Supreme 
Court,  is  not  shown  to  have  been  one  of  non-suit.  Its  effect,  under 
the  findings,  is  one  of  dismissal  on  the  merits.  The  judgment  thus 
rendered,  whether  of  law  or  of  fact,  was  by  a  validly  constituted 
court,  having  jurisdiction  of  the  cause.  The  parties  in  that  suit  were 
the  same  as  the  parties  in  this  suit.  The  causes  of  action  in  the  two 
suits  were  identical,  and  the  points  passed  upon  were  the  same.  Ques- 
tions thus  determined,  whether  they  be  questions  of  law  or  of  fact, 
become,  as  between  the  same  parties  respecting  the  same  subject  matter, 
the  law  and  the  fact  of  the  controversy ;  and  cannot  afterwards  be  liti- 
gated by  new  proceedings,  either  before  the  same  or  any  other  tribunal. 
This  is  applicable  to  federal  courts,  as  well  as  to  state  courts ;  for  al- 
though the  federal  courts  and  the  state  courts  are  organized  under 
distinct  governmental  authority,  their  judgments  are  not  to  be  treated 
as  foreign  judgments,  but  as  the  judgments  of  concurrent  courts,  giving 
to  each  the  full  faith  and  credit  that  is  to  be  accorded  to  courts  of  record 
within  the  state.  Tioga  Railroad  Company  v.  Blossburg  Railroad 
Company,  20  Wall.  137,  22  L.  Ed.  331.  The  demurrer  was  rightly 
sustained  and  the  decree  below  must  be  affirmed. 


LOCKMAN  v.  LANG  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    Novemher  23,  1903.) 
No.  1.923. 

1.   ASSIONMBKT  OF  ErROBS— FILING  BEFORE   APPEAL  InDISPENSABLB. 

The  filing  of  an  assignment  of  errors  before  or  at  the  time  of  the 
allowance  of  an  appeal  is  indispensable  under  the  eleventh  rule  of  the 
Circuit  Courts  of  Appeals  (91  Fed.  vi,  32  C.  C.  A.  Ixxxviii),  and  the  appeal 
will  be  dismissed  if  the  assignment  Is  not  thus  filed. 

Tl.  Appeal  and  review  In  bankruptcy,  see  note  to  In  re  Eggert,  43  O.  C. 
A.  9. 
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2.  Bankruptcy— Orders  and  Decree  in.  Not  Reyirwarle  by  Writ  of  Erros. 
A  proceeding  in  bankruptcy  is  a  proceeding  in  equity,  and  orders  and 
decrees  therein  cannot  be  reviewed  by  writs  of  error. 
(Syllabus  by  tbe  Court.) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Colorado. 

Lester  McLean  (W.  Scott  Bicksler'and  Edmon  G.  Bennett,  on  the 
brief),  for  appellant. 

H.  W.  Currey  (William  L.  Dayton,  on  the  brief),  for  appellees. 

Before  SANBORN  and  VAN  DEVANTER.  Circuit  Judges,  and 
HOOK,  District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  an  adjudica- 
tion in  bankruptcy  rendered  on  March  24,  1903.  On  the  same  day 
the  bankrupt  prayed  an  appeal  and  it  was  allowed,  but  he  filed  no  as- 
signment of  errors  until  March  31,  1903.  A  motion  is  made  to  dis- 
miss the  appeal  because  the  assignment  of  errors  was  not  filed  when 
the  appeal  was  allowed.  Section  997  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  712]  makes  an  assignment  of  errors,  a  prayer  for 
reversal,  and  a  citation  to  the  adverse  party  essential  parts  of  the 
record  upon  which  a  review  of  the  rulings  of  a  trial  court  may  be  in- 
voked in  the  appellate  courts  of  the  United  States.  When  an  appeaf 
is  prayed  and  allowed  in  open  court,  the  prayer  for  reversal  and  the 
citation  may  be  waived,  but  the  assignment  of  errors  is  indispensable 
to  the  perfection  of  the  appeal.  Rule  11  (91  Fed.  vi,  32  C.  C.  A. 
Ixxxviii)  of  this  court  provides  that  "the  plaintiff  in  error  or  appellant 
shall  file  with  the  clerk  of  the  court  below,  with  his  petition  for  the 
writ  of  error  or  appeal,  an  assignment  of  errors  which  shall  set  out 
separately  and  particularly  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such  as- 
signment of  errors  shall  have  been  filed."  The  reasons  for  this  rule 
and  the  importance  of  a  compliance  with  it  have  been  stated  in  nu- 
merous opinions  of  this  court.  City  of  Lincoln  v.  Sun- Vapor  Street 
Light  Co.,  S-C.  C.  A.  253,  256,  59  Fed.  756,  759;  Union  Pac.  R.  Co. 
V.  Colorado  Eastern  R.  Co.,  4  C  C.  A.  160,  54  Fed.  22;  U.  S.  v. 
Goodrich,  4  C.  C.  A.  160,  161,  54  Fed.  21,  22.  In  Frame  v.  Port- 
land Gold  Min.  Co.,  47  C.  C.  A.  664,  665,  108  Fed.  750,  751,  this 
court  dismissed  a  writ  of  error  because  the  assignment  of  errors  was 
not  filed  until  two  days  after  the  issue  of  the  writ.  In  Webber  v. 
Mihills  (C.  C.  A.)  124  Fed.  64,  we  dismissed  an  appeal  because  the  as- 
signment of  errors  was  not  filed  until  seven  days  after  the  appeal  was 
allowed.  There  are  other  authorities  which  illustrate  the  application 
of  this  rule:  Flahrity  v.  Railroad  Co.,  6  C.  C.  A.  167,  56  Fed.  908; 
Crabtree  v.  McCurtain,  10  C.  C.  A.  86,  61  Fed.  808 ;  Lloyd  v.  Chap- 
man, 35  C.  C.  A.  474,  93  Fed.  599;  Insurance  Co.  v.  Conoley,  11  C. 
C.  A.  116,  63  Fed.  180;  Grape  Creek  Coal  Co.  v.  Farmers'  Loan 
&  Trust  Co.,  12  C.  C.  A.  350,  63  Fed.  891 ;  Van  Gunden  v.  Iron 
Co.,  3  C.  C.  A.  294,  52  Fed.  838;  Railway  Co.  v.  Reeder,  22  C.  C. 
A.  314,  76  Fed.  550.  The  assignment  of  errors  in  this  case  was  not' 
filed  until  the  seventh  day  after  the  appeal  was  allowed,  and  under 
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rule  II  and  the  uniform  decisions  of  this  court  the  appeal  must  be 
dismissed. 

On  March  31,  1903,  seven  days  after  the  adjudication  in  bank- 
ruptcy, the  bankrupt  filed  a  petition  for  a  writ  of  error,  an  assign- 
ment of  errors,  and  a  bond  for  the  purpose  of  reviewing  the  decree 
in  bankruptcy,  and  the  judge  of  the  district  court  approved  the  bond, 
allowed  the  writ,  and  issued  a  citation.  But  a  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  cannot  be  reviewed  by  a  writ  of 
error.  In  re  Rochford  (C.  C.  A.)  124  Fed.  182,  187;  Swarts  v. 
Siegel,  117  Fed.  13,  16,  54  C.  C.  A.  399,  402;  Highland  Boy  Gold 
Min.  Co.  v.  Strickley,  54  C.  C  A.  186,  189,  116  Fed.  852,  855;  Hoo- 
ven,  Owens  &  Rentschler  Co.  v.  John  Featherstone's  Sons,  49  C. 
C  A.  229,  234,  III  Fed.  81,  86. 

The  writ  of  error  in  this  case  is  accordingly  also  dismissed. 


KETSER  Y.  WESSEU 

(Clrcnlt  Court  of  Appeals,  Third  Circuit    March  1,  lOOi.) 

No.  50. 

1.  Bankbuftct  —  Business   Pbopebtt  —  Sale  —  Pbocbeds— Appobtionmeht— 

Landlobd's  Lien. 

Where  a  bankrupt's  liquor  stock  and  license  were  offered  for  sale  sepa- 
rately, and  $144.61  was  bid  for  the  stock  and  fixtures,  and  $1,000  for  the 
license,  after  which  the  stock,  fixtures,  and  license  were  offered  as  an  en- 
tirety, and  sold  for  $3,500,  there  could  be  no  apportionment  of  such  sum, 
80  as  to  entitle  the  bankrupt's  landlord,  who  had  a  lien  on  the  stock  and 
fixtures,  which  were  subject  to  distraint,  as  authorized  by  Laws  Pa.  1891 
(P.  L.  122),  to  have  a  year's  rent  for  the  premises  paid  in  full  from  the 
proceeds  of  the  sale. 

2.  Same— Notice  op  Sale— Objections-— Waiveb. 

Where  a  landlord,  though  not  having  been  notified  of  the  sale  of  his 
tenant's  liquor  stock,  fixtures,  and  license  in  bankruptcy  proceedings,  at- 
tended the  sale,  which  was  made  in  bulk  for  a  larger  sum  than  was  of- 
fered for  the  stock  and  fixture?  and  the  license  separately,  and  made  no 
objection  to  the  sale  on  the  hearing  of  the  petition  for  confirmation,  he 
thereby  ratified  the  sale,  and  waived  the  objection  that  he  was  not 
notified. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  123  Fed.  i88, 

Ira  J.  Williams,  for  appellant. 
C.  O.  Mayer,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  facts  of  this  case  have  been  sufficient- 
ly stated  by  the  learned  District  Judge  in  the  opinion  which  he  filed, 
and  in  which  we  concur.     It  is  as  follows : 

**The  bankrupt  was  the  holder  of  a  liquor  license  In  this  dty,  and  owned  the 
fixtures  in  a  rented  place  of  business.  At  the  receiver's  sale  $144.61  was  bid 
for  the  stock  and  fixtures  offered  separately  and  $1,000  for  the  license.  The 
stock,  fixtures,  and  license  were  then  offered  as  an  entirety,  and  brought  $3,500 
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The  sale  was  on  Septembei:  16th,  and  npon  the  18th  the  receiver  reported  the  sale 
to  the  court,  and  asked  for  an  order  of  confirmation,  which  was  thereupon  grant- 
ed. The  landlord  did  not  receive  notice  of  the  sale,  but  he  did  know  when  the 
petition  for  confirmation  would  be  presented,  and,  althdCigh  he  was  In  attend- 
ance, he  made  no  objection  to  the  sale  or  to  the  order.  Several  months  after- 
wards he  presented  a  petition  to  the  referee,  averring  that  the  stock  and  fixtures 
were  subject  to  distraint  for  rent,  and  that  he  was  therefore  entitled  under  the 
Pennsylvania  statute  (P.  L.  1891,  p.  122)  to  have  a  year's  rent  paid  in  full  out 
of  the  proceeds  of  the  sale,  arguing  that,  as  the  sum  bid  for  the  license  8^>a- 
rately  was  only  $1,000,  $2,500  should  be  taken  as  the  value  of  the  stock  and  fix- 
tures, and  this  sum  should  be  applied  to  the  claim  for  rent  The  referee  dis- 
allowed the  claim  on  the  ground  that  it  was  impossible  to  say  how  much  of  the 
fund  produced  by  the  sale  was  the  product  of  the  license  and  how  much  was  the 
product  of  the  stock  and  fixtures.  I  agree  with  this  conclusion,  which  accords 
with  two  previous  decisions  in  this  district  In  re  Gerry,  7  Am.  Bankr.  R. 
4C2  [112  Fed.  957],  and  In  re  Klapholz,  7  Am.  Bankr.  R.  703  [113  Fed.  1002]. 
It  Is  certain  that  no  apportionment  of  the  $3,500  can  be  made  with  any  de- 
gree of  accuracy ;  for,  while  it  is  true  that  only  $1,000  was  bid  for  the  license 
separately,  and  therefore  it  may  be  contended  with  some  degree  of  plausibil- 
ity that  the  remaining  $2,500  was  bid  for  the  stock  and  fixtures,  it  may  also 
be  contended,  and  with  equal  plausibility,  that,  as  only  $144.61  was  bid  for  the 
stock  and  fixtures  separately,  the  license  must  have  produced  the  balance 
of  the  $3,500.  Clearly,  the  two  lots  as  an  entirety  were  more  valuable  than 
when  offered  separately,  but  the  excess  of  value  cannot  now  be  assigned  to  its 
proper  source  or  sources.  Probably  each  lot  contributed  something  to  the 
higher  price,  but  it  would  be  a  mere  guess  to  attempt  to  say  how  much.  If 
the  landlord  had  desired  to  object  to  the  sale  upon  the  ground  that  he  had  not 
received  notice,  his  time  for  so  doing  was  at  latest  when  the  petition  for  con- 
firmation was  presented,  for  of  this,  at  least,  he  had  knowledge,  and  he  was 
actually  present  when  the  order  was  made.  His  acquiescence  In  the  report 
and  confirmation  was  a  clear  ratification  of  the  sale  in  bulk,  and  a  waiver  of 
the  failure  to  give  him  notice.  The  action  of  the  referee  in  rejecting  the  claim 
is  approved."  • 

This  case  is  plainly  distinguishable  from  that  of  Carroll  &  Bro. 
Co.  V.  Young,  119  Fed.  577,  56  C.  C.  A.  380,  which  was  decided  by 
this  court  about  a  year  ago.  ,  In  that  case  the  lien  creditors  had  been 
prompt  and  persistent  in  asserting  their  rights.  They  had  made  timely 
objection  to  the  property  being  sold  divested  of  their  liens,  and  had 
pointed  out  the  very  difficulty  which  was  subsequently  brought  for- 
ward as  a  bar  to  their  rights.  In  that  case,  as  in  this,  it  was  too  late  to 
question  the  propriety  of  the  order  of  sale  which  had  been  made ;  but 
it  was  not  impossible,  as  it  is  in  the  present  case,  to  determine  the  pro- 
portional value  of  the  particular  part  bound  by  the  liens  to  the  gross 
purchase  price,  and  hence  the  order  which  was  there  made,  by  which 
the  distribution  was  opened  to  permit  the  lien  creditors  to  prosecute 
their  claims  as  such,  was  both  just  and  practicable.  We  adhere  to  our 
decision  in  Carroll  &  Bro.  Co.  v.  Young,  but  to  the  very  different  cir- 
cumstances and  situation  disclosed  by  the  record  now  before  us  it  has 
no  application. 

The  order  of  the  District  Court  approving  the  action  of  the  referee 
in  rejecting  the  claim  of  this  appellant  is  afiirmed. 
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HUTTBR  ▼.  DB  Q.  BOTTLE  STOPPER  CO.  et  aL 
(Circuit  Court  of  Appeals,  Second  District    January  12,  190i.) 

Na  31. 

L  Patents— Infringement— Variation  in  Fobit. 

Where  a  patent  sbows  Invention,  although  It  is  of  narrow  scope,  one 
who  has  appropriated  all  that  is  valuable  In  the  Invention  cannot  escape 
infringement  by  changes  In  form  or  structure  which  are  nonessential,  a^ 
do  not  change  the  principle  of  operation  of  the  device. 

2.  Same— Evidence  of  Infringement. 

A  single  sale  of  an  infringing  article,  made  under  circumstances  which 
indicate  a  readiness  to  make  other  similar  sales  upon  application,  is  suffi- 
cient to  make  out  a  prima  fade  case  of  infringement. 

a  Same. 

Where  an  allegation  In  the  bill  that  defendant  was  located  and  doing 
business  in  the  city  of  New  York  was  not  denied,  proof  of  the  purchase  of 
infringing  articles  at  a  place  in  New  York  City  bearing  a  sign  with  de- 
fendant's name  on  it  is  sufficient,  prima  facie,  to  establish  that  the  sale 
was  made  by  defendant 

4.  Same— Suit  fob  Infringement— Joindeb  of  Officer  with  Corporation. 

The  Joinder  with  a  corporation  of  one  of  Its  officers  as  defendant  In  a 
suit  for  infringement,  where  there  is  no  proof  that  he  had  any  part  per- 
sonally in  the  infringement,  is  not  justified,  and  warrants  the  imposition 
of  costs  on  the  complainant 

5.  Same— Infringement— Bottle  Stoppers. 

The  Hutter  patent.  No.  491,113,  for  a  bottle  stopper,  is  for  a  new  and 
useful  combination,  which  discloses  patentable  invention;  also  held  in- 
fringed. 

6.  Same— Design  for  Bottle  Stopper. 

The  Hutter  design  patent.  No.  25,435,  for  a  design  for  a  bottle  stopper, 
conceding  Its  validity,  held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  119  Fed.  190. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  sustaining  the  validity  of  two  certain 
letters  patent,  granted  to  the  complainant.  The  first  of  these,  No.  491,113, 
dated  February  2,  1893,  is  for  a  combination  of  mechanical  elements  consti- 
tuting a  bottle  stopper.  The  second.  No.  25,435,  dated  April  28,  1896,  is  for  a 
design  for  a  bottle  stopper.  The  opinion  of  the  Circuit  Judge  is  reported  in 
119  Fed.  190.  The  opinion  of  Judge  Gray,  in  the  case  of  Hutter  v.  Broome, 
District  of  New  Jersey,  which  was  followed  by  the  court  below,  is  reported  in 
114  Fed.  655. 

George  H.  Fletcher  and  Henry  Schmitt,  for  appellants. 
Arthur  v.  Briesen  and  Hans  v.  Briesen,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  Little  need  be  added  to  the  careful  aftd 
comprehensive  discussion  of  the  defenses  challenging  the  validity  of 
the  mechanical  patent,  to  be  found  in  the  opinion  delivered  in  Hut- 
ter V-  Broome.     It  was  there  decided  that  the  introduction  into  the 
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old  mechanism  of  a  stopper  having  in  the  top  a  heart-shaped  slot 
resulted  in  a  new  combination  producing  a  useful  and  novel  result. 
That  the  theater  of  invention  was  circumscribed  was  admitted  in 
the  New  Jersey  case,  but  the  court  found  that  the  advantages  at- 
tributable to  the  new  element  were  of  sufficient  importance  to  sus- 
tain patentability.  In  this  we  concur.  The  patented  device  is  read- 
ily adjustable,  easily  kept  clean  and  the  bail  mechanism  can  be  used 
again  in  cases  where  the  stopper  is  broken.  The  heart-shaped  open- 
ing compels  the  bail  piece  to  center  automatically  and  properly  when 
the  pressure  of  the  lever  is  applied  and  it  permits  the  bent  ends  of 
the  bail  to  be  passed  through  it  so  that  a  new  plug  can  readily  be 
substituted  for  one  that  has,  for  any  reason,  ceased  to  be  available. 
In  short,  the  Hutter  device  seems  to  have  remedied  former  defects 
and  supplied  what  was  needed,  namely,  a  simple,  cleanly,  durable, 
cheap  and  easily  manipulated  bottle  stopper.  The  fact  that  this 
result  was  accomplished  by  a  simple  change  does  not  detract  from 
its  patentability. 

The  defense  of  noninfringement  was  not,  apparently,  relied  on  in 
the  New  Jersey  suit,  at  least  there  was  no  discussion  of  the  question 
in  the  opinion,  the  court,  seemingly,  regarding  infringement  as  con- 
ceded, or  so  clearly  established  as  to  require  no  comment.  In  the 
case  at  bar  the  plea  of  noninfringement  is  strenuously  urged,  but  the 
argument  in  its  favor  is  based  upon  a  limitation  of  the  claim  to  the 
strictest  possible  construction,  restricting  it  to  the  precise  structures 
shown  in  the  drawing  arid  to  a  rigid  interpretation  of  specification 
and  claim  which  permits  not  even  the  slightest  departure  from  the 
language  employed. 

The  specification  says  of  the  heart-shaped  slot : 

"This  slot,  i,  is  of  such  a  size  in  cross-section,  at  its  widest  portion,  that  the 
inwardly  bent  ends,  d^,  of  the  bail-wire  can  be  passed  through  it  as  shown  in 
JFig.  3." 

One  of  the  elements  of  the  claim  is  "the  slot,  i,  being  wider  than 
the  bend,  d^,  of  the  bail-wire  is  long." 

The  defendants  insist  that  this  language  must  be  construed  liter- 
ally so  that  when  the  bail  is  passed  through  the  slot  its  base  line 
must  be  at  right  angles  to  the  axis  of  the  slot  and  that  if  there  be 
the  slightest  deviation  from  this  position,  as  shown  in  Fig.  3,  infringe- 
ment is  avoided.  We  find  nothing  in  the  file  wrapper,  the  specifica- 
tion or  the  prior  art  requiring  so  illiberal  a  construction.  It  should 
be  the  endeavor  of  a  court  of  equity  to  save  rather  than  to  destroy 
a  meritorious  invention;  the  court  should  not  permit  a  notorious 
infringer  to  escape  by  the  use  of  a  perfectly  transparent  disguise. 
If  the  defendants'  contention  be  correct  no  one  can  infringe  except 
some  brainless  automaton  who  insists  on  using  an  exact  reproduc- 
tion of  Fig.  3,  alike  in  all  details  of  length,  width  and  angle  down 
to  the  smallest  fraction  of  an  inch.  Should  such  a  one  display  the 
slightest  common  sense  in  the  construction  of  the  parts  or  even  in 
their  manipulation  he  would  avoid  infringement  in  spite  of  himself. 

The  court  in  the  Broome  Case  understood  the  claim  to  mean  that 
the  upper  part  of  the  heart-shaped  slot  should  be  wide  enough  to 
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permit  the  bent  end  of  the  bail  to  pass  through  readily.  Such  an 
interpretation  is  not  only  reasonable,  but  accords  with  the  following 
statement  of  the  specification : 

"With  the  aid  of  my  heart  or  triangular  shaped  slot,  i,  made  as  described 
I  am  enabled  to  readily  pass  through  It  a  ball-wire  having  Its  ends,  d',  already 
bent  onto  It" 

We  are  clearly  of  the  opinion  that  the  defendants  cannot  appro- 
priate all  that  is  valuable  in  complainant's  invention  by  making  the 
ends  of  their  bail-wire  slightly  longer  than  the  width  of  the  slot;  if, 
by  changing  the  angle  at  which  the  ends  are  inserted,  or  by  making 
a  slight  flare  at  the  opening  of  the  slot,  they  are  able  to  pass  the 
bail  ends  through  in  the  manner  described  in  the  patent.  Struc- 
turally the  bent  end  may  be  longer  than  the  width  of  the  slot ;  ac- 
tually, during  the  process  of  being  passed  through,'*  it  is  shorter. 
That  the  end  of  defendants*  bail-wire  passes  readily  through  the  slot 
is  admitted,  but  it  is  necessary  to  give  it  a  swinging  motion  which, 
it  is  assumed,  is  prohibited  by  the  patent.  One  of  defendants'  ex- 
perts says: 

"Id  all  the  stoppers  shown  me  both  complainant's  and  defendants*,  the 
transverse  apertures  through  the  plugs  although  varying  somewhat  In  width 
are  so  narrow  that  the  end  of  the  bail  cannot  be  passed  through  it,  otherwise 
than  by  the  movement  In  a  curved  path,  and  for  this  reason  I  find  that  the 
Exhibits  'Defendants'  Bottle  Stoppers'  do  not  contain  the  alleged  invention 
shown  in  the  drawings,  described  in  the  specification  and  particularly  recited 
in  the  claim  of  complainant's  mechanical  patent" 

A  position  so  highly  technical  and  hypercritical  cannot  be  main- 
tained. The  defendants'  stoppers,  in  so  far  as  the  mechanical  con- 
struction is  concerned,  are  substantially  identical  with  those  of  the 
complainant;  some  of  them,  indeed,  meet  the  requirements  of  the 
claim  even  as  construed  by  the  defendants,  for  they  permit  the  bail 
end  to  pass  straight  through  the  slot  without  any  swinging  motion. 

The  defendants  argued  at  great  length  in  support  of  the  proposi- 
tion that  there  was  not  sufficient  proof  of  sales  of  the  infringing 
stopper  by  the  defendant  corporation.  A  single  sale  made  in  cir- 
cumstances which  indicate  a  readiness  to  make  other  similar  sales 
upon  application  is  sufficient  to  make  out  a  prima  facie  case.  It 
appeared  that  a  young  man,  one  Rieglesperger,  in  the  employ  of  the 
complainant,  was  directed  by  the  head  shipping  clerk  to  go  to  47 
Murray  street  with  a  written  order  and  to  buy  a  gross  of  bottle  stop- 
pers with  attachments  complete.  He  went  to  that  address  and  en- 
tered a  place  of  business  with  the  sign  "Fensterer  &  Ruhe."  It 
stands  admitted  by  the  pleadings  that  Francis  H.  Ruhe  is  the  secre- 
tary and  treasurer  and  that  Gabriel  Fensterer  is  a  director  of  the 
defendant.  The  De  Q.  Bottle  Stopper  Co.  In  the  store  of  Fensterer 
&  Ruhe  at  47  Murray  street,  Riegelsperger  found  three  men  whom 
he  had  never  seen  before,  and  whose  names  he  did  not  know.  He 
spoke  to  the  first  one  he  met  and  asked  him  for  bottle  stoppers.  The 
person  so  addressed  requested  him  to  wait  a  while,  and  after  about 
10  minutes  took  him  over  to  another  store  at  50  Warren  street,  in 
the  next  block,  up  two  flights  of  stairs.  In  this  building  the  only 
sign  he  notifced  was  one  on  the  ground  floor  as  he  went  inside  the 
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building.  It  read  "The  De  Q.  Bottle  Stopper  Company.**  There 
the  man  who  had  taken  him  over  from  Murray  street  got  a  gross  of 
bottle  Stoppers  and  gave  them  to  him,  with  a  paper  on  which  was 
written  in  pencil  the  words  "Jan.  12  1900  i  Gross  Stopper  Complete 
1.7s  Paid.  Riegelsperger  gave  what  he  bought  to  the  shipping 
clerk  who  sent  him,  and  the  latter  produced  the  contents  of  the  pack- 
age, and  testified*  that  the  stoppers  were  in  the  same  condition  in 
which  he  received  them.  The  answer  admits — by  not  denying — ^that 
the  De  Q.  Bottle  Stopper  Co.  is  "located  and  doing  business  in  the 
city  of  New  York."  It  is,  of  course,  possible  that  such  company 
is  located  and  does  business  in  some  place  in  said  city  remote  from 
50  Warren  street,  and  that  at  the  latter  place,  some  persons  unknown, 
wholly  disconnected  from  the  defendant  company,  deliver  bottle  stop- 
pers to  individuals  who  come  provided  with  the  cash  to  pay  for  them, 
and  at  the  same  place,  without  the  knowledge,  or  assent,  or  conniv- 
ance of  the  defendant  company  display  a  sign  reading  "The  De  Q. 
Bottle  Stopper  Co."  This  is  possible,  but  to  an  intelligent  mind  it 
seems  highly  improbable,  and  we  are  clearly  of  the  opinion  that  com- 
plainant's evidence  made  out  a  prima  facie  case,  sufficient  to  put  this 
defendant  to  its  proof.  If  the  complainant's  witness  were  mistaken 
a  few  words  of  denial  would  have  saved  years  of  protracted  and  ex- 
pensive litigation.  The  fact  that  no  denial  was  vouchsafed  is  per- 
suasive that  it  could  not  have  been  made  truthfully. 

The  assignments  of  error,  which  present  various  points  of  practice 
and  the  other  assignments  which  challenge  the  correctness  of  the 
rulings  of  the  Circuit  Court  in  refusing  to  expunge  certain  testimony 
as  incompetent  and  irregularly  taken,  need  not  be  considered,  for 
the  reason  that  they  are  academic  and  inconsequential,  in  view  of 
the  disposition  made  of  the  cause  upon  the  merits.  They  might  have 
some  relevancy  to  the  question  of  costs,  were  it  not  for  the  fact  that 
this  question  also  must  be  disposed  of  by  paramount  considerations. 

Francis  H.  Ruhe,  who  is  alleged  in  the  bill  to  be  secretary,  treas- 
urer and  one  of  the  directors  of  the  defendant  company,  is  made  a 
party  defendant.  There  is  not  the  slightest  proof  to  establish  in- 
fringement by  him  as  an  individual  and  no  sufficient  reason  is  shown 
for  making  him  a  defendant.  An  injunction  against  the  corporation 
restrains  all  its  officers,  agents  and  servants  and  there  is  little  justi- 
fication for  making  these  persons  defendants  except  in  rare  instances 
where  it  is  shown  that  they  have  infringed  the  patent  as  individuals 
or  have  personally  directed  infringement.  The  courts  of  this  circuit 
have  frequently  had  occasion  to  criticise  this  practice  and  have,  in 
some  instances,  imposed  costs  upon  the  complainant  as  a  penalty 
for  thus  subjecting  innocent  parties  to  the  expense  and  annoyance 
of  defending  themselves  against  an  unwarrantable  accusation.  Farm- 
ers' Mfg.  Co.  V.  Spruks  Mfg.  Co.  (C.  C.)  119  Fed.  594;  Consoli- 
dated Fastener  Co.  v.  Columbian  Fastener  Co.  (C.  C.)  79  Fed.  795 ; 
Bowers  v.  Atlantic  Co.  (C.  C.)  104  Fed.  887;  King  v.  Anderson 
(C.  C.)  90  Fed.  500;  Greene  v.  Buckley  (C.  C.)  120  Fed.  955;  Row- 
botham  v.  Iron  Co.  (C.  C.)  71  Fed.  758 ;  Linotype  Co.  v.  Ridder  (C. 
C.)  65  Fed.  853;  Howard  v.  Plow  Works  (C.  C.)  35  Fed.  743. 
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The  design  patent  is  for  a  bottle  stopper  having  a  head  portion, 
A,  a  base  portion,  B,  and  two  beads,  C  and  D.  The  specification 
says : 

"C  is  a  bead  having  Its  periphery  substantiaUy  parallel  to  the  periphery  of 
the  head  portion.  D  is  a  bead  located  below  and  extending  beyond  the  lower 
edge  of  the  bead,  0." 

The  claim  is  for  a  stopper  having  these  four  characteristics,  name- 
ly, a  head,  a  base,  and  two  beads. 

Conceding  the  validity  of  the  patent,  a  proposition  which  we  as- 
sume but  do  not  decide,  we  are  of  the  opinion  that  the  defendants 
have  not  infringed.  Of  course  the  two  stoppers  resemble  each 
other,  just  as  two  corks  resemble  each  other ;  they  are  both  stoppers, 
have  the  same  general  characteristics  and  are  designed  to  accom- 
plish the  same  purpose.  The  defendants'  stopper  does  not,  how- 
ever, have  some  of  the  features  made  essential  by  the  language  of 
the  patent.  Without  entering  into  details,  it  suffices  to  say  that  the 
annular  bead,  C,  is  entirely  absent  from  the  defendants'  structure. 
There  is  no  equivalent  substituted  for  the  missing  part  and  in  this 
respect  the  two  present  a  different  appearance  to  the  eye.  Regard- 
ing the  absence  of  the  bead,  C,  from  the  defendants'  stopper  the 
complainant  is  in  accord  with  the  two  experts"  of  the  defendants.  He 
was  shown  the  alleged  infringing  exhibits  and  was  asked  "whether 
any  of  them  contain  the  bead,  C,  shown  in  the  design  patent."  His 
answer  was  "No."  The  best  explanation  which  counsel  for  com- 
plainant can  make  of  this  answer  is  "that  he  did  not  understand  the 
meaning  of  the  word  'bead,'  giving  it  probably  the  conventional 
meaning  of  a  pearl-shaped  bead.  He  saw  no  such  beads  on  the 
stoppers."  The  suggestion  that  the  originator  of  the  design  sup- 
posed that  the  cross-examiner  desired  to  know  whether  he  found  an 
article  of  jewelry  attached  to  the  defendants'  "plug  bottle-stoppers," 
cannot  be  criticised  for  want  of  "novelty"  and  "invention,"  but  it  is 
lamentably  lacking  in  "utility." 

It  follows  that  the  decree,  in  so  far  as  it  relates  to  patent  No.  491,- 
113  is  affirmed,  and  in  so  far  as  it  relates  to  patent  No.  25,435  is  re- 
versed. 

Neither  the  complainant  nor  the  defendant  corporation  is  entitled 
to  costs  as  against  the  other  either  in  this  court  or  in  the  Circuit 
Court. 

.  As  to  the  defendant  Ruhe  the  decree  is  reversed  with  costs  and 
the  Circuit  Court  is  instructed  to  dismiss  the  bill  as  to  him  with  costs. 
The  cause  is  remanded  to  the  Circuit  Court  to  enter  a  decree  in  con- 
formity with  this  opinion. 
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THB  BAYONNB. 

THB  NELLIB. 

(District  Oonrt  B.  D.  PennsylTania.    F^brntry  8, 1901) 

No.  45. 

!•  ADinB^LTT-^ITTT  TOB  GOUJSION— ISSUBS  AND  PbOOVB^ 

In  a  libel  for  colIlsioD  against  two  vessels,  although  separate  answers 
are  flled,  and  separate  Issnes  raised,  all  the  evidence  taken  is  properly  be- 
fore the  court  on  final  hearing,  to  be  considered  on  all  the  Issues  to  which 
it  is  relevant,  no  matter  by  what  party  it  was  put  in. 

X  Collision— Tuo  with  Log  Raft  in  Tow— Dm  o»  Gabs. 

While  the  fact  that  a  tug  is  burdened  with  a  heavy  and  unwieldy  tow, 
like  a  raft  of  logs,  may  relieve  her  from  liability  for  a  collision  in  some 
circumstances,  it  also  imposes  on  her  the  duty  of  taking  extraordinary 
care  to  keep  her  tow  out  of  the  way  of  other  vessels. 

K  8au— Steamship   and   Loo   Raft   in   Tow— Navigating   m   Delawabb 

RiVEB. 

A  tug  which  was  proceeding  up  the  Delaware  river  at  night,  with  a  log 
raft  in  tow,  400  feet  long  and  140  feet  wide,  was  in  fault  for  a  collision 
between  the  tow  and  a  meeting  steamship  which  could  have  been  seen 
when  more  than  a  mile  away,  where  she  had  the  raft  in  the  main  chan- 
nel, which  was  only  250  feet  wide,  and  to  which  the  steamship  was  con- 
fined because  of  her  draft,  and  made  no  change  of  course  until  the  two 
vessels  were  within  a  half  mile  of  each  other.  The  steamship  was  also 
in  fault  where  she  kept  her  speed  of  11  miles,  and  also  kept  her  course  in 
the  center  of  the  channel,  without  signaling  until  within  half  a  mile  of  the 
tug,  and  when  it  was  too  late  to  avoid  collision  with  the  toWt 

In  Admiralty.     Suit  for  collision. 

H.  N.  Abercrombie,  for  owner  of  logs. 

Henry  R.  Edmunds,  for  steamship  Bayonne. 

Horace  L.  Cheyney  and  John  F.  Lewis,  for  tug  Nellie. 

J.  B.  McPHERSON,  District  Judge.  This  is  an  action  by  the  own- 
er to  recover  damages  for  injury  done  to  a  raft  of  logs  by  a  collision 
with  the  steamship  Bayonne  in  the  early  morning  of  November  30, 
1901.  The  raft  was  in  tow  of  the  tug  Nellie,  and  both  vessels  are  de- 
clared by  the  libel  to  have  been  in  fault.  It  appears  without  contro- 
versy that  about  midnight  the  tug  took  the  raft  in  tow  at  Delaware 
City,  and  proceeded  up  the  Delaware  river,  on  the  way  to  Bordentown, 
N.  J.  In  accordance  with  the  custom  of  the  river,  the  raft  was  being 
towed  on  the  flood  tide.  When  the  tide  is  against  them,  these  un- 
wieldy tows  are  tied  up  at  a  convenient  wharf  until  the  current  is  again 
in  their  favor.  This  raft  was  construed  of  12  units,  called  "lockings"; 
each  locking  being  23  feet  wide  and  200  feet  long,  and  containing  about 
50  logs,  fastened  together  with  chains.  Six  lockings  were  arranged 
side  by  side,  suitably  fastened  together ;  and  to  these  the  remaining  six, 
similarly  fastened,  were  attached.  The  raft,  therefore,  was  400  feet 
long,  140  feet  wide,  and  contained  592  logs,  fastened  together  in  the 
way  just  described.  The  hawser  that  connected  it  with  the  tug  was 
long  enough  to  make  the  length  of  the  tow  about  600  feet.  I  do  not 
know  the  dimensions  of  the  tug,  but  she  was  not  a  large  vessel — prob- 
ably 40  or  50  feet  long,  and  about  15  or  16  feet  wide.    The  Bayonne  is 
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a  large  tank- steamer,  employed  in  carrying  oil  across  the  Atlantic 
She  is  of  2,154  tons  net  register,  and  on  the  morning  in  question  was 
bound  down  the  Delaware  river  with  a  full  cargo,  drawing  nearly  27 
feet  of  water.  The  collision  took  place  near  the  foot  of  the  Cherry 
Island  Channel,  which  runs  perfectly  straight  for  2  miles,  and  for  ves- 
sels of  this  draught  is  only  250  feet  wide.  Both  the  tug  and  the  steam- 
ship had  the  proper  lights  set  and  buniing,  and  there  was  no  fog  to 
obstruct  the  view.    Lights  could  be  seen  for  much  more  than  a  mile. 

Before  passing  to  the  disputed  facts,  let  me  consider  briefly  a  position 
taken  by  the  proctor  for  the  tug.  He  insists  that  the  issues  made  by 
the  libel  and  the  two  answers  are  so  distinct  that  no  testimony  can  ht 
regarded  in  deciding  the  charges  against  the  tug,  except  the  testimony 
taken  by  the  libelant  and  the  tug,  and  that  the  testimony  offered  by 
the  steamship  must  be  wholly  disregarded.  In  siipport  of  this  position, 
Gardiner  v.  Bibbins,  Fed.  Cas.  No.  5,222  is  cited,  but  an  examination 
of  the  report  does  not  bear  out  the  citation.  In  that  case,  Judge  Betts 
merely  decided  that,  where  two  were  charged  with  a  joint  tort,  and 
had  put  in  separate  answers,  the  answer  of  one  respondent  was  not 
evidence  for  the  other;  but  there  is  nothing  in  the  decision  to  justify 
the  conclusion  that  the  court  was  not  permitted  to  look  at  all  the  rele- 
vant evidence,  no  matter  by  which  party  it  had  been  put  in.  In  reason, 
as  it  seems  to  me,  all  the  evidence  taken  in  such  an  action  is  properly 
before  the  court  on  final  hearing.  In  this  class  of  cases,  more  than 
one  controversy  is  usually  being  carried  on  at  the  same  time.  The  in- 
jured tow  charges  both  vessels  with  fault,  and  each  of  them  endeavors 
to  fasten  the  whole  responsibility  upon  the  other.  The  witnesses  are 
heard  and  examined  by  counsel  for  the  three  separate  interests,  and 
I  do  not  see  why  testimony  taken  under  such  safeguards  should  not  be 
competent,  no  matter  by  whom  it  has  been  offered.  Of  course,  it  must 
also  be  relevant,  and  its  relevancy  is  to  be  determined  by  an  examina- 
tion of  the  issues  that  are  raised  by  the  pleadings.  As  was  said  in 
McKinlay  v.  Morrish,  21  How.  343,  16  L.  Ed.  100: 

'The  libel  and  answer  are  directly  at  issue,  and  no  answer  could  be  made 
more  responsive  to  the  charges  in  a  bill  than  this  is.  According,  then,  to  the 
mles  of  pleading  in  admiralty,  there  is  no  necessity  for  doing  so,  nor  are  we 
permitted  to  consider  much  of  the  testimony  in  this  regard.  When  litigants 
make  their  case  in  express  allegations,  and  by  express  denials  of  them,  and 
then  introduce  testimony  inapplicable  to  the  issues  they  have  made,  it  is  not 
a  part  of  the  case,  unless  as  it  shall  inferentially  bear  upon  evidence  properly 
In  it,  upon  which  the  parties  rely  for  determination  of  their  controversy." 

This  case  was  cited  with  approval  in  United  States  et  al.  v.  Hucka- 
bee,  16  Wall.  414,  21  L.  Ed.  457,  where  Mr.  Justice  Clifford,  on  page 
424,  16  Wall.,  21  L.  Ed.  457,  used  this  language : 

"Pleadings,  In  informations  for  seizures  upon  land,  or  for  confiscation  of  prop- 
erty, as  well  as  in  causes  of  admiralty  or  maritime  jurisdiction,  or  in  actions 
at  law  or  suits  in  equity,  are  governed  by  certain  well-established  rules  of 
practice,  which  require  that  the  allegations  shall  correspond  with  the  facts  as 
proved,"  etc 

McKinlay  v.  Morrish  was  followed  by  Judge  Acheson,  in  the  West- 
ern District  of  Pennsylvania,  in  Hays  v.  racket  Co.,  33  Fed.  552,  and 
by  Judge  Butler,  in  this  district,  in  The  Earnwell,  68  Fed.  228. 
128  F.— 19 
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But  this  is  elementary,  and  need  not  be  dwelt  upon.  Turning  to  the 
pleadings,  therefore,  to  discover  the  issues,  the  third  paragraph  of  the 
libel  is  found  to  be  as  follows : 

"That  on  the  night  of  the  day  In  question  the  moon  was  shining  brightly, 
and  lights  and  objects  could  be  clearly  and  distinctly  seen.  The  said  tug  had 
taken  the  raft  in  tow,  as  above  set  forth,  and  was  proceeding  with  it  up  the 
western  side  of  the  Delaware  river.  The  proper  lights  were  set  and  brightly 
burning  on  the  said  raft  The  said  tug,  with  the  raft,  had  proceeded  about 
fifteen  nilles  up  the  river,  when  about  4  o'clock  in  the  morning  the  said  steam- 
ship Bayonne  come  into  sight,  on  her  way  down  the  river.  When  the  said 
steamer  Bayonne  came  within  signaling  distance,  the  tug  blew  two  whistles, 
which  were  not  responded  to  by  the  steamer  until  she  was  nearly  upon  the  tug, 
and  then  she  gave  two  whistles.  That  the  said  steamer  approached  the  tug, 
bearing  very  slightly  on  the  tug's  starboard  bow,  and  continued  her  course, 
coming  at  a  high  rate  of  speed.  As  the  vessels  came  toward  each  other,  there 
was  little  change,  if  any,  in  the  course  of  the  steamship  Bayonne,  and  none 
whatever  in  that  of  the  tug  or  raft  The  said  steamer  came  very  rapidly  to- 
ward the  tug  and  raft,  and  when  abreast  of  the  Nellie,  hardly  50  feet  away, 
gave  two  sharp  blasts  of  her  whistle  and  sheered  off  to  port,  but  too  late  to 
avoid  a  collision  with  the  raft  in  tow  of  the  Nellie,  which  she  struck  between 
the  first  and  second  lockings,  and  cut  her  way  the  entire  length  of  the  raft" 

Based  upon  these  averments,  the  charges  of  fault  against  the  tug  are : 

"That  those  in  charge  of  the  tug  Nellie  were  in  fault  in  proceeding  up  the 
west  side  of  the  Delaware  river,  in  not  having  a  proper  lookout,  and  not 
changing  her  course,  and  not  giving  timely  signals  to  the  steamer,  and  in  other 
respects  which  will  appear  at  the  hearing  of  this  case." 

The  libel  was  filed  on  August  i8,  1902 ;  but  on  October  2d,  after  the 
answer  of  the  tug  had  been  filed — ^which  denied  that  the  tug  had  been 
guilty  of  the  faults  specified  in  the  foregoing  quotation,  and  prayed 
that,  "if  the  libelant  intends  to  allege  at  the  hearing  that  those  in 
charge  of  the  said  tug  were  guilty  in  other  respects  than  as  set  forth  in 
said  fifth  article,  the  claimant  prays  that  he  shall  be  compelled  to  amend 
the  libel  at  the  present  time,  and  to  set  forth  fully  all  specifications  of 
fault  which  he  intends  to  make  against  those  in  charge  of  the  said  tug 
Nellie" — ^the  libelant  amended  in  these  words: 

"And  in  amending  said  libel  he  desires  to  allege  other  faults  against  the 
said  tug  Nellie  than  those  charged  in  the  fifth  paragraph  of  the  libel,  namely, 
that  the  said  tug  was  in  fault  in  not  having  a  proper  lookout,  in  changing  her 
course  just  before  the  collision,  in  attempting  to  cross  the  bow  of  the  approach- 
ing steamer  with  a  heavy  tow,  which  she  was  barely  able  to  control,  and  the 
mismanagement  of  those  in  charge  of  the  tug  in  not  keeping  well  over  to  the 
side  of  the  channel,  rendered  specially  necessary  by  the  location,  the  tide,  the 
character,  size,  and  make-up  of  the  tow,  and  the  strength  and  capacity  of  the 
tug." 

A  supplemental  answer  was  filed,  denying  the  new  charges,  and 
averring  that  two  of  the  faults  charged  against  the  tug  were  contradic- 
tory ;  the  first  being  that  she  had  not  changed  her  course,  while  the  sec- 
ond alleged  that  she  had  changed  her  course  improperly.  This  aver- 
ment seems  to  me  to  be  mistaken.  The  libelant's  language  is  not  as 
clear  as  it  might  be,  but  I  think  the  amendment  must  be  taken  as  a  sub- 
stitution for  the  charges  originally  made.  Otherwise  the  conflict  would 
undoubtedly  exist  It  might  have  been  wiser  to  bring  the  apparent 
conflict  to  the  attention  of  the  court  before  the  testimony  was  taken,  in 
order  that  the  issue  upon  this  point  might  be  made  certain.  This  was 
not  done,  however,  ai>d  the  steamship  proceeded  to  take  her  testimony. 
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followed  by  the  libelant,  and  last  of  all  by  the  tug.  The  result  of  this 
looseness  of  pleading  and  procedure  has  been  confusing,  and  has 
added  much  to  the  labor  of  tihe  court.-  As  will  be  observed,  when  the 
testimony  is  read,  the  pleadings  are  at  odds  with  the  facts ;  but,  as  the 
case  has  been  heard  on  the  merits,  I  shall  dispose  of  it  in  the  same  way, 
without  much  regard  to  the  pleadings,  cautioning  the  bar,  however, 
against  regarding  this  disposition  of  the  matter  as  a  precedent. 

Returning  to  the  facts  of  the  accident,  I  may  say  at  once  that  in  my 
opinion  the  tug  was  in  fault  for  keeping  her  course  too  long.  The 
captain  testified  that  as  he  approached  the  mouth  of  Christiana  creek, 
about  4  o'clock  in  the  morning,  coming  up  on  the  westerly  side  of  the 
river,  and  intending  to  tie  up  at  Edgemoor  because  the  tide  was  about 
to  turn,  he  saw  the  lights  of  a  schooner  lying  at  anchor  about  loo  feet 
below  the  mouth  of  the  creek,  and  close  to  the  western  edge  of  the  chan- 
nel. In  order  to  avoid  collision  with  the  schooner,  he  took  the  tow  out 
into  the  channel,  and,  having  passed  the  schponer  to  the  eastward,  di- 
rected his  course  again  to  the  westward,  in  order  to  reach  the  wharf, 
which  w^as  about  a  mile  and  a  half  above  the  mouth  of  the  creek.  As 
he  changed  his  course  from  the  middle  of  the  channel  to  the  west- 
ward, he  saw  the  lights  of  the  Bayonne  about  two  miles  away.  He 
declares  that  he  first  saw  the  red  light  of  the  steamship,  then  the 
green,  then  the  red  again,  and  finally  the  green,  which  he  continued  to 
see  until  the  collision  took  place.  He  himself  was  showing  his  green 
light  to  the  steamship  all  the  time.  Thereupon  he  straightened  up  in 
order  to  get  the  tow  in  proper  position  behind  him,  and  then  proceeded 
up  the  river.  Soon  afterwards  he  blew  two  blasts  to  the  steamship, 
to  which  she  did  not  reply  as  soon  as  is  customary.  After  an  interval, 
however,  she  did  answer  the  signal  with  two  blasts;,  and,  being  by 
this  time  not  more  than  a  quarter  of  a  mile  away,  she  followed  it  up 
with  another  signal  of  two  blasts,  which  the  captain  of  the  tug  ac- 
cepted by  two  blasts  upon  his  own  whistle.  Both  vessels  then  changed 
their  course  to  port,  but  by  this  time  the  collision  was  inevitable ;  and, 
although  the  steamship  succeeded  in  escaping  the  tug  by  50  or  60 
feet,  she  could  not  escape  the  raft,  but  struck  it  upon  the  starboard 
comer,  carrying  away  some  of  the  lockings,  and  ultimately  causing 
the  loss  of  65  logs,  that  could  not  be  recaptured.  As  a  whole,  this 
cannot  be  tnie.  The  "capers"  of  the  steamship,  as  one  of  the  wit- 
nesses described  the  rapid  changes  of  course  that  showed  her  red  and 
her  green  lights  alternately,  are  incredible.  The  channel  is  perfectly 
straight  at  this  point,  and  so  narrow  for  a  deep-daught  vessel  that  she 
must  be  kept  on  the  ranges.  No  reason  can  be  imagined  for  several 
changes  of  course,  and  I  am  confident  that  they  were  not  made.  There 
are  other  discrepancies  and  contradictions  in  the  captain's  testimony 
that  prevent  me  from  giving  it  very  much  weight.  It  is  true  that  the 
tug  was  the  burdened  vessel,  and  being,  therefore,  unable  to  move 
rapidly,  would  be  relieved  of  liability  in  some  situations ;  but  her  very 
incumbered  condition  laid  a  duty  upon  her  to  take  proper  care  to  keep 
out  of  the  way  of  other  vessels  whom  she  might  fairly  expect  to  meet 
at  close  quarters.  The  Alabama  (D.  C.)  114  Fed.  218.  She  was  tow- 
ing a  heavy  raft  of  logs,  140  feet  wide  and  400  feet  long,  nearly,  if 
not  quite,  in  the  middle  of  a  narrow  channel ;  and,  in  a  river  like  the 


Digitized  by 


Google 


292  128  FEDERAL  REPORTER. 

Delaware,  that  is  much  frequented  by  other  craft,  this  was  a  serious 
menace  to  their  safety,  especially  after  dark.  The  lights  on  the  raft 
were  so  placed  that  they  might  not  be  easily  seen,  being  only  5  feet 
above  the  water ;  and,  of  course,  if  an  approaching  vessel  supposed  that 
she  had  only  a  tug  with  a  vessel  in  tow  to  look  out  for,  instead  of  an 
obstacle  140  feet  wide,  she  would  naturally  believe  herself  free  to  pass 
at  a  less  distance  than  if  she  knew  the  truth.  I  think,  therefore,  that 
the  tug  should  have  altered  her  course  to  the  westward  as  soon  as  she 
made  out  the  lights  of  the  steamship,  for  I  think  it  is  certain  that, 
while  it  may  have  been  the  Bayonne's  green  light  that  was  seen,  she 
was  very  little  to  starboard  of  the  tug,  and  the  part  of  prudence  for 
the  light-draught  vessel,  with  a  formidable  obstruction  in  tow,  and 
having  the  whole  river  open  to  her,  and  not  merely  a  narrow  channel, 
was  to  increase  the  distance  between  herself  and  the  approaching  dan- 
ger. Undoubtedly,  if  -she  had  increased  it,  even  by  a  few  feet,  the 
collision  would  have  been  avoided,  and  her  obstinacy  in  holding  her 
course  too  long  was,  therefore,  in  my  opinion,  a  prominent  and  con- 
tributing cause  of  the  injury.  I  do  not  think  that  the  raft  was  in  fault. 
Nothing  is  charged  against  it,  except  the  failyre  to  keep  the  lights 
burning  brightly,  and  the  evidence  on  this  subject  is  too  slight  to  be 
accepted. 

It  remains  to  consider  the  liability  of  the  Bayonne,  against  whom  it 
is  charged  that  she  was  "running  at  too  high  a  rate  of  speed  in  the  said 
Delaware  river,  in  not  taking  proper  steps  to  keep  out  of  the  way  of 
the  said  raft,  in  not  having  a  proper  lookout,  and  in  other  respects 
which  will  appear  at  the  hearing  of  this  case."  Her  account  of  the 
collision  is,  I  think,  equally  incredible.    It  is  as  follows : 

"At  about  1 :15  a.  m.  of  said  30th  day  of  November  the  Bayonne  left  her 
anchorage  at  League  Island  In  charge  of  a  duly  licensed  pilot,  who,  together 
with  an  officer  and  the  master,  were  on  the  bridge,  and  a  competent  man  for- 
ward on  the  lookout  About  4  o'clock  a.  m.,  when  the  steamer  was  In  the 
Cherry  Island  Cut  Channel,  the  lights  of  the  tug  Nellie  were  discovered  com- 
ing up.  The  lights  seen  were  the  masthead  and  red  side  light  of  the  tug,  and 
a  considerable  distance  away  and  about  two  points  off  the  port  bow  of  the 
steamer.  The  channel  or  cut  at  this  point  Is  about  2  miles  long,  and  for  ves- 
sels of  the  draft  of  the  steamship  Bayonne  (26  feet  8  inches)  about  250  feet 
wide,  and  perfectly  straight  The  steamship's  draft  compelled  her  to  keep  as 
nearly  as  possible  in  midchannel.  She  kept  up  her  speed,  which  was  10^  or 
11  miles.  The  tug  and  the  steamship  were  on  courses  that  prevented  any 
thought  of  a  collision;  but,  when  they  had  approached  within  a  very  short 
distance  of  each  other,  the  tug  shut  out  her  red  light,  and  showed  her  green, 
and  gave  two  whistles,  Indicating  that  she  was  going  to  the  westward,  and  thus 
crossing  the  course  of  the  Bayonne.  The  Bayonne  at  once  replied  with  two 
whistles,  and  starboarded  her  wheel,  throwing  her  head  to  the  eastward 
about  two  points,  when,  being  so  near  the  bottom,  she  refused  to  go  any  fur- 
ther; and  the  raft  in  tow  of  the  Nellie,  tailing  up  with  the  flood  ride,  and 
unable  to  follow  the  tug,  was  struck  on  the  starboard  corner  of  the  first  sec- 
tion by  the  Bayonne,.  doing  the  damage  complained  of.  The  Nellie,  it  ap- 
pears, was  making  for  Bklgemoor,  on  the  western  shore,  where  she  expected 
to  lie  for  a  flood  tide." 

To  suppose  that  the  tug,  with  so  heavy  a  tow,  would  have  deliber- 
ately tried  to  cross  the  bows  of  the  steamship  when  they  were  only  300 
feet  away,  is  too  severe  a  strain  upon  my  imagination.  Haney  v. 
Packet  Co.,  23  How.  291,  16  L.  Ed.  562;  The  Maggie  S.  Hart  (D.  C.) 
38  Fed.  76s;  The  Hercules  (C.  C.)  17  Fed.  606;   The  Peters  (D.  C.) 


Digitized  by 


Google 


ATLANTA  NAT.  BUILDING  A  LOAN  ASS'N  V.  GILMER..  293 

42  Fed.  269.  What  happened,  as  it  seems  to  me,  must  have  been  sim- 
ply this:  Both  vessels  were  in  the  middle  of  the  channel.  The 
Bayonne  certainly  was,  and  there  the  collision  took  place.  They  saw 
each  other  nearly  head  on  in  time  to  get  out  of  each  other's  way,  but 
neither  was  inclined  to  move,  in  the  hope  that  the  other  would  be  oblig- 
ing enough  to  yield  the  road.  They  both  held  on,  therefore,  until  a 
dangerous  situation  was  created,  and,  while  their  efforts  to  escape  were 
nearly  successful,  they  did  not  succeed  altogether.  The  steamship  was 
in  fault  for  holding  her  course  too  long,  under  the  circumstances,  for 
not  signaling  sooner,  and  for  not  slowing  down  until  the  danger  to 
be  encountered  became  perfectly  clear. 
A  decree  may  be  entered  in  accordance  with  this  opinion. 


ATLANTA  NAT.  BUILDING  &  LOAN  ASS'N  et  al.  y.  GILMER  et  aL 

(Circuit  Court,  M.  D.  Alabama.    January  22, 1904] 

No.  190. 

1,  MOBTOAGES — ^NonOB  OF  DEFECTIVE  TiTLE — POSSESSION  AS  NOTICE  OF  EQUI- 

TABLE Claim. 

Residence  property  was  occupied  by  a  mother  and  her  daughters,  the 
legal  title  being  in  the  daughters,  who  conducted  a  boarding  house,  whil6 
the  mother  occupied  a  room  therein.  Held,  that  the  possession  was  pre- 
sumptively in  the  daughters,  and  that  one  who  lent  money  to  them,  taking 
a  mortgage  on  the  property  as  security,  being  a  purchaser  for  value,  was 
not  charged  by  the  joint  occupancy  of  the  mother  with  notice  of  any  equi- 
table right  she  might  have  in  the  property. 

2,  Same — ^Estoppel  to  Assebt  Equitable  Title. 

The  owner  of  the  equitable  title  to  real  estate,  who,  with  full  knowledge, 
permits  the  holder  of  the  legal  title  to  mortgage  the  same  for  borrowed 
money  without  objection  or  notice  to  the  mortgagee,  cannot  set  up  such 
equitable  title  to  defeat  the  mortgage;  nor  does  a  subsequent  purchaser 
through  such  equitable  owner  after  his  title  had  been  established  as  against 
the  mortgagors,  and  who  bought  with  notice  of  the  mortgage,  stand  in  any 
better  position. 
&  Vendob  and  Pubchabeb — Bona  Fide  Pubchaseb — Tax  Title. 

A  purchaser  from  one  holding  under  a  tax  deed  is  as  fully  protected  as 
a  bona  flde  purchaser  for  value  as  one  through  any  other  source  of  title, 
where  the  i^oceedlngs  were  regular,  and  the  deed  conveyed  the  legal  title. 

In  Equity.     Suit  to  foreclose  mortgage, 

Thomas  H.  Watts,  for  complainants. 

Gordon  Macdonald  and  A.  A.  Wiley,  for  defendants. 

SHELBY,  Circuit  Judge.  This  is  a  suit  to  foreclose  a  mortgage, 
brought  by  Jerry  W.  Goldsmith,  a  citizen  of  Georgia,  and  the  Atlanta 
National  Building  &  Loan  Association,  a  Georgia  corporation,  against 
J.  M.  JDennis,  Rebecca  C.  Gilmer,  Eleanor  E.  Gilmer,  Susan  W.  Jones, 
and  A.  E.  Pentecost,  all  citizens  of  Alabama,  except  A.  E.  Pentecost, 
who  is  a  citizen  of  Mississippi.  The  mortgage  sought  to  be  foreclosed 
is  made  an  exhibit  to  tlie  bill.  It  was  duly  executed  by  the  four  last 
named  defendants  in  June,  1891,  and  was  acknowledged  by  the  Misses 
Rebecca  C.  and  Eleanor  E.  Gilmer  on  the  17th  day  of  June,  1891,  and 
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subsequently  by  the  other  mortgagors,  and  was  filed  in  the  probate 
office  of  Montgomery  county,  Ala.,  for  record  on  July  24,  1891,  and  was 
duly  recorded.  The  mortgage  is  to  secure  the  note  of  the  mortgagors 
for  $S,ooo,  which  the  Atlanta  National  Building  &  Loan  Association 
lent  to  the  mortgagors  contemporaneously  with  the  execution  of  the 
mortgage.  The  mortgage  is  on  a  lot  situated  in  the  city  of  Mont- 
gomery, and  described  as  "the  east  half  of  lot  number  five  (5)  in  square 
number  nine  (9)  in  that  part  of  said  city  known  as  'East  Alabama,'  front- 
ing seventy-five  (75)  feet  on  Bibb  street,  and  running  back,  with  the  uni- 
form width,  along  Lee  street,  100  feet." 

It  appears  from  an  agreement  of  solicitors  and  from  evidence  in  the 
cause  that  Susan  W.  Gilmer  owned  the  real  estate  described  in  the 
mortgage  from  1875  till  1882,  when  it  was  twice  sold  at  tax  sale.  One 
sale  was  for  state  and  county  taxes,  but  it  appears  that  the  description 
in  the  proceedings  was  inaccurate.  In  the  same  year,  however,  it  is 
agreed  that  it  was  sold  by  regular  proceedings  for  unpaid  city  taxes  due 
the  city  of  Montgomery ;  that  one  Marlin  bought  and  received  a  deed 
to  the  property,  which  title  he  afterwards  conveyed  to  one  Stoelker,  and 
Stoelker  conveyed  such  title  in  1882  to  A.  Campbell  Jones ;  and  that 
afterwards,  on  June  17,  1890,  A.  Campbell  Jones  conveyed  the  lot  to 
the  four  mortgagors.  This  last  deed  was  recorded  in  the  office  of  the 
probate  judge  of  Montgomery  county  July  10,  1890.  It  appears,  there- 
fore, that  the  legal  title  to  the  property  in  question  was  in  the  four  mort- 
gagors at  the  time  they  executed  the  mortgage  sought  to  be  foreclosed. 
This  fact  is  not  controverted.  It  is  also  admitted  that  the  four  mort- 
gagors and  their  mother,  Mrs.  Susan  W.  Gilmer,  resided  in  the  house 
on  the  property  at  the  time  of  the  execution  and  delivery  of  the  mort- 
gage. There  is  conflict  in  the  evidence  as  to  who  was  in  possession  of 
the  house  and  lot,  claiming  to  own  it,  from  the  time  of  the  transfer  of 
the  tax  title  to  A.  Campbell  Jones  to  the  date  of  the  mortgage.  The 
evidence  of  several  witnesses  tends  to  show  that  the  mortgagors,  after 
Jones  made  the  conveyance  to  them,  were  in  possession  of  the  property 
as  owners ;  that  they  paid  the  taxes  and  used  the  property  as  a  boarding 
house,  keeping  boarders,  and  collecting  the  board,  and  that  their  mother 
lived  with  them,  and  was  supported  by  them.  There  is  other  evidence, 
however,  that  tends  to  show  that  Mrs.  Susan  W.  Gilmer  was  holding 
possession  of  the  property  and  permitting  her  daughters  to  use  the  same 
without  rent. 

Mrs.  Gilmer  brought  suit  in  the  state  chancery  court  in  1892  to  have 
the  title  divested  out  of  her  daughters.  This  suit  was  successfully 
prosecuted  by  her  successors,  she  dying  pending  the  suit.  The  lot  hav- 
ing been  determined  to  be  the  property  of  the  estate  of  Mrs.  Gilmer,  it 
was  by  decree  of  court  sold  for  division  among  her  heirs,  and  the  de- 
fendant Dennis  became  the  purchaser.  The  decision  of  the  appeal  in 
the  case  is  reported  in  Waller  v.  Jones,  107  Ala.  331,  18  South.  277. 
This  decision  is,  of  course,  conclusive  as  between  Mrs.  Gilmer's  estate 
and  her  four  daughters.  The  mortgagee  (a  complainant  here)  not  being 
a  party  to  that  suit,  its  rights  are  in  no  way  affected  by  it.  It  was  not 
the  purpose  of  Mrs.  Gilmer's  bill  to  vacate  the  mortgage  that  had  been 
given  by  her  daughters.  If  she  desired  to  avoid  the  mortgage,  it  was 
not  shown  in  that  case  nor  in  this  one.    When  the  defendant  Dennis 
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bought  the  lot,  the  mortgage  in  suit  here  was  registered  in  the  proper 
office,  and  he  is  charged  with  notice  of  it  I  find  no  evidence  in  the 
record  that  the  mortgagee  at  the  time  it  lent  the  $5,000  on  the  mortgage, 
had  notice  of  ^ny  claim  of  Mrs.  Susan  W.  Gilmer  to  the  property. 
The  defendant  Dennis  contends  that  Mrs.  Gilmer's  possession  of  the 
property  was  notice  to  the  mortgagee  of  her  rights.  He  asserts  that  the 
possession  of  the  lot  by  her  was  constructive  notice  of  her  equitable 
claim.  It  is  true  that  actual,  open,  notorious,  exclusive,  and  unam- 
biguous possession  by  Mrs.  Gilmer  would  have  been  notice  to  the  mort- 
gagee of  her  claim.  2  Pomeroy's  Eq.  (2d  Ed.)  §  620.  But  is  it  shown 
that  Mrs.  Gilmer  had  such  possession  ?  It  is  agreed  that  the  four  mort- 
gagors and  their  mother  occupied  the  house,  and  the  evidence  shows 
that  the  daughters  were  exercising  acts  of  ownership  at  the  time  the 
mortgage  was  given.  It  is  true  that  there  is  also  evidence  tending  to 
show  that  Mrs.  Gilmer  was  claiming  possession  and  exercising  acts 
of  ownership.  If  there  had  been  no  recorded  title  in  favor  of  her 
daughters  on  this  state  of  the  evidence,  the  position  of  the  defendant 
Dennis  would  have  been  better  than  it  now  is.  But  the  four  daughters 
also  lived  in  the  house,  and  the  recorded  legal  title  to  the  premises 
was  in  them.  Under  such  circumstances  it  seems  to  be  the  unquestioned 
rule  that  the  possession  is  presumptively  that  of  those  who  have  the 
legal  title.  Where  the  actual  possession  is  joint,  and  one  of  the  joint 
possessors  is  vested  with  the  legal  title,  the  possession  is  considered 
that  of  the  one  who  has  the  tide.  .The  possession  of  the  other,  who 
has  no  title,  is  no  notice  of  any  claim  he  may  have.  McCarthy  v.  Ni- 
crosi,  y2  Ala.  332,  334,  47  Am.  Rep.  418;  3  Washburn  on  Real  Prop. 
138;  Preston  v.  McMillan,  58  Ala.  84,  at  page  91.  Mrs.  Gilmer's  oc- 
cupancy of  a  room  in  the  house  was  not  inconsistent  with  the  title  of  her 
daughters,  they  also  occupying  the  house  under  a  recorded  deed,  and 
using  it  as  a  boarding  house.  The  possession  that  will  charge  a  pur- 
chaser with  notice  must  be  unambiguous,  and  not  liable  to  be  misunder- 
stood or  misconstrued.  The  joint  occupation  of  the  claimant  of  an 
equity  with. the  holder  of  the  legal  title  is  not  notice  of  the  claim  of  the 
former.  Kirby  v.  Tallmadge,  160  U.  S.  379,  16  Sup.  Ct.  349,  40  L.  Ed. 
463 ;  Townsend  v.  Little,  109  U.  S.  504,  3  Sup.  Ct.  357, 27  L.  Ed.  1012 ; 
23  A.  &  E.  Enc.  of  Law,  509. 

Jones  obtained  title  to  this  property  through  the  tax  sales  in  1882, 
and  he  conveyed  it  in  1890  to  the  mortgagors,  who  executed  the  mort- 
gage in  1891.  Mrs.  Gilmer  took  no  steps  to  redeem  the  property  or  to 
vacate  the  tax  sales  until  1892,  after  her  daughters  had  executed  the 
mortgage  and  obtained  the  $5,000.  It  is  clearly  proved,  and  without 
conflict,  that  pending  the  negotiations  to  secure  the  loan  Mrs.  Gilmer 
knew  of  the  fact  that  the  money  was  to  be  borrowed.  This  is  shown 
by  the  testimony,  of  six  witnesses — ^her  four  daughters  (the  mortgagors), 
A.  Campbell  Jones,  and  Charles  Wilkinson.  She  could  have  prevented 
the  loan  by  asserting  her  claim,  but  she  did  not  assert  it;  or  she  could 
have  protected  her  equitable  interest  against  the  mortgage  by  giving 
notice  of  her  claim.  Her  mere  occupancy  of  a  room  in  the  house,  as- 
serting no  claim  to  the  property  which  came  to  the  notice  of  the  mort- 
gagee, cannot  be  construed  as  a  notice  to  the  mortgagee  of  her  equity. 
Knowing  that  the  money  was  to  be  borrowed ;  that  a  mortgage  was  to 
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be  given  on  the  property;  that  her -daughters,  who  were  to  borrow  the 
money,  had  the  legal  title  to  the  property — she  acquiesced  in  the  ar- 
rangement, and  made  no  objection  until  the  money  was  secured.  After- 
wards to  assert  her  claim  as  superior  to  that  of  the  mortgagee  would 
have  been  inequitable  and  unjust.  That  she  did  not  intend  to  contest 
the  mortgage  is  shown  by  her  subsequent  acts,  for  when  she  filed  a  bill 
to  vacate  the  title  she  did  not  make  the  mortgagee  a  party  to  the  suit 
and  pray  to  have  the  mortgage  vacated.  The  uncontradicted  evidence 
that  Mrs.  Gilmer  knew  of  the  purpose  of  her  daughters,  who  held  the 
legal  title  to  the  lot,  to  mortgage  it  to  borrow  money,  and  that  she  made 
no  objection,  strongly  corroborates  the  contention  of  the  complainants 
that  she  was  asserting  no  claim  to  the  property,  and  that  the  actual  pos- 
session and  control  of  the  lot  at  the  date  of  the  mortgage  was  in  the 
mortgagors. 

When  the  defendants  fail  to  prove  facts  that  charge  the  mortgagee 
with  notice  of  Mrs.  Susan  W.  Gilmer's  equitable  claim  to  the  property, 
the  mortgagee  stands  as  a  purchaser  for  value  without  notice.  As 
against  her  four  daughters,  Mrs.  Gilmer  had  a  good  claim  to  the  lot. 
This  is  now  res  judicata  as  between  her  and  them.  Waller  v.  Jones,  107 
Ala.  331,  18  South.  277.  But  the  mortgagee,  having  no  notice  of  her 
equities,  had  a  right  to  rely  on  the  legal  title  shown  by  the  record  to  be 
in  the  mortgagors.  Jones  quotes  aijd  approves  Lord  Hardwicke,  who 
said :  "When  I  speak  of  a  purchaser  for  a  valuable  consideration,  I 
include  a  mortgagee,  for  he  is  a  .purchaser  pro  tanto."  i  Jones  on 
Mortgages,  §  458 ;  Id.  §  549.  A  mortgage  taken  to  secure  a  debt  con- 
temporaneously contracted  constitutes  the  mortgagee  a  purchaser  for  a 
valuable  consideration,  who  will  be  protected  in  equity  against  out- 
standing claims  or  incumbrances  of  which  he  had  no  notice.  Wells  v. 
Morrow,  38  Ala.  125;  Whitfield  v.  Riddle,  78  Ala.  99;  Alston  v. 
Marshall,  112  Ala.  638,  20  South.  850;  23  A.  &  E.  Enc.  of  Law,  476. 

It  is  urged  in  defense  of  this  suit  by  the  solicitors  of  the  only  defend- 
ant who  contests  the  foreclosure  that  the  mortgage  cannot  be  foreclosed 
so  far  as  the  interests  of  Mrs.  S?  W.  Jones  and  Mrs.  A.  E.  Pentecost 
are  concerned,  because  Ihey  were  married  women  at  the  time  of  the 
execution  of  the  mortgage,  and  that  their  husbands  did  not  join  in  the 
mortgage,  as  required  by  the  Alabama  statute.  In  reply  the  solicitor 
for  the  complainants  in  his  brief  says : 

"It  is  reaHy  riot  of  much  Importance  whether  It  be  held  that  the  mortgage 
Is  good  or  bad  as  to  the  two  quarter  Interests  of  Mrs.  Jones  and  Mrs.  Pen- 
tecost, because,  the  property  being  worth  $20,000,  a  half  Interest  Is  worth 
$10,000 — ^more  than  enough  to  pay  complainants  in  full ;  and,  as  the  obligation 
of  the  four  daughters  was  joint,  each  of  them,  and  the  property  or  interest  of 
each,  is  liable  for  the  whole  debt" 

As  the  complainants  are  content  to  have  the  mortgage  foreclosed  on 
the  interest  in  the  lot  vested  at  the  date  of  the  mortgage  in  the  two 
Misses  Gilmer,  it  is  unnecessary  to  decide  whether  the  mortgage  is  a 
valid  charge  or  not  on  the  shares  of  the  two  married  women  mort- 
gagors. 

A  decree  will  be  entered  foreclosing  the  mortgage  on  the  one- fourth 
interest  of  Eleanor  E.  Gilmer  and  on  the  one-fourth  interest  of  Rebecca 
C.  Gilmer  in  the  lot  described  in  the  mortgage. 
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On  Rehearing. 

Since  the  foregoing  opinion  was  written,  the  solicitors  for  the  de- 
fendants, with  leave  of  the  court,  have  filed  additional  briefs.  I  have 
carefully  examined  the  new  authorities  which  have  been  cited,  and  have 
not  found  any  good  reason  for  disturbing  the  conclusion  to  which  I  had 
come. 

I.  It  has  been  again  urged  on  the  attention  of  the  court  that  the  pos- 
session of  Mrs.  Gilmer  was  sufficient  to  put  the  complainants  on  notice. 
The  case  of  Watson  v.  Murray,  54  Ark.  499,  16  S.  W.  293,  is  cited  as 
sustaining  that  contention.  It  is  true  that  it  appears  in  that  case  that 
the  mother  and  the  son  occupied  the  house  on  the  real  estate  in  question, 
with  the  legal  title  in  the  son,  and  that  it  was  held,  under  the  circumstan- 
ces of  the  case,  that  the  possession  of  the  mother  was  notice  of  her 
equitable  interest  to  the  vendee  of  the  son.  The  facts,  however,  of  the 
case,  as  showing  the  character  of  the  mother's  possession,  are  very  dif- 
ferent from  the  facts  in  the  case  at  bar.  The  son  was  a  minor,  living 
with  his  mother,  she  being  the  head  of  the  family.  The  court  found 
that  there  was  "not  a  circumstance  to  indicate  that  she  or  her  neighbors 
regarded  her  occupancy  of  the  premises  as  being  by  the  permission  or 
sufferance"  of  her  son.  "She  was  the  head  of  the  family,  and  no  one 
could  reasonably  have  ascribed  the  actual  possession  of  the  property  to 
her  minor,  son,  rather  than  to  herself."  It  does  not  appear  that  the  son 
had  been  emancipated  from  her  control.  On  the  contrary,  the  court 
said  that  "he  was  a  minor,  living  with  his  mother,  and  that  she  was 
entitled  to  all  of  his  earnings."  The  solicitors  for  the  complainants 
call  attention  to  the  fact  that  his  disabilities  as  a  minor  had  been  re- 
moved. But  an  examination  of  the  case  shows  that  when  he  was  about 
16  years  of  age,  upon  the  application  of  his  mother,  "the  disability  im- 
posed by  his  minority  was  so  far  removed  as  to  enable  him  to  execute 
a  deed"  to  a  purchaser  of  certain  real  estate  not  involved  in  the  suit, 
the  title  to  which  was  in  him  at  that  time.  After  that  he  lived  with  his 
mother  as  a  member  of  her  family,  and  under  such  circumstances  that 
she  was  legally  entitled  to  his  earnings.  It  was  a  case  in  which  the 
mother  alone  was  in  possession.  The  court  observed  that,  if  her  posses- 
sion was  not  in  the  "strictest  sense  exclusive,"  it  was  sufficiently  marked 
and  ostensible  to  put  Murray  upon  inquiry,  and  to  charge  him  with 
notice  of  her  equitable  estate.  We  do  not  think  the  court  in  that  case 
intended  to  depart  from  the  well-settled  doctrine  that,  where  the  actual 
possession  of  the  real  estate  is  joint,  and  one  of  the  joint  possessors  is 
vested  with  the  legal  title,  the  possession  is  considered  that  of  the  one 
who  has  the  title.  As  I  understand  the  opinion,  the  court  has  only  de- 
cided in  that  case  that  the  actual  possession  was  in  the  mother,  and  not 
in  the  son.  In  the  case  at  bar  the  evidence,  I  think,  shows  that  at  the 
date  of  the  mortgage  the  property  was  in  the  possession  of  the  mort- 
gagors. And  therefore  Mrs.  Gilmer's  occupancy  of  a  room  in  the 
house  was  not  inconsistent  with  the  title  of  the  mortgagors,  they  being 
in  actual  possession,  and  using  the  house  as  a  boarding  house. 

Much  has  been  said  in  the  briefs  about  the  relationship  that  existed 
between  the  occupants  of  the  house.  In  Rankin  v.  Coar,  46  N.  J.  Eq. 
566,  22  Atl.  177,  II  L.  R.  A.  661 — a  case  in  many  of  its  features  very 
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much  like  the  one  at  bar — it  is  shown  that  the  relationship  of  the  occu- 
pants of  the  house,  instead  of  having  a  tendency  to  excite  inquiry  on 
the  part  of  the  mortgagee,  would  have  directly  the  contrary  effect.  The 
court  said ; 

"The  true  rule  is  that,  when  the  occupation  by  one  is  not  exclusive,  but  in 
connection  with  another,  with  respect  to  whom  there  exists  a  relationship  suf- 
fic^nt  to  account  for  the  situation,  and  the  circumstances  do  not  suggest  an 
inconsistent  claim,  then  such  a  possession  will  not  g^ive  notice  of  a  right  by  un- 
recorded grant    It  will  be  neither  open,  notorious,  nor  unequivocal." 

2.  The  position  is  also  taken  that  the  complainant,  as  mortgagee,  can- 
not be  an  innocent  purchaser  without  notice,  because  the  mortgagors 
held  under  a  tax  title.  Many  authorities  are  cited  bearing  on  questions 
relating  to  the  infirmities  of  tax  titles.  Consideration  of  these  ques- 
tions, however,  is  excluded  by  the  agreement  upon  which  the  case  is 
submitted  for  •  decision.  It  is  agreed  that  the  property  was  sold  by 
regular  proceedings  which  carried  the  title.  As  I  understand  the  sixth 
section  of  the  agreement  upon  which  the  case  is  submitted,  it  shows 
that  the  legal  title  was  in  the  mortgagors  at  the  time  they  executed  the 
mortgage,  and  that  there  was  no  infirmity  in  the  proceedings  by  which 
the  property  was  sold  for  city  taxes.  If  the  mortgagee  had  examined 
the  record  before  accepting  the  mortgage,  it  would  have  found  that 
the  legal  title  was  in  the  mortgagors. 

3.  I  cannot  concur  in  the  contention  of  the  learned  solicitors  for  the 
complainants  that  "a  purchaser  from  one  holding  under  a  tax  deed  can- 
not become  a  bona  fide  purchaser  for  value  without  notice."  If  the  pro- 
ceedings are  regular,  so  that  the  deed  carries  the  legal  title  (and  that  is 
the  agreement  here),  it  is  entitled  to  as  much  consideration  as  any  other 
conveyance  of  title.  In  Hefner  v.  Northwestern  Life  Ins.  Co.,  123 
U.  S.  747,  751,  8  Sup.  Ct.  337,  31  L.  Ed.  309,  the  court  said: 

"If  a  tax  deed  is  valid,  then  from  the  time  of  its  delivery  it  clothes  the  pur- 
chaser not  merely  with  the  title  of  the  person  who  had  been  assessed  for  the 
taxes  and  had  neglected  to  pay  them,  but  with  a  new  and  complete  title  in  the 
land,  under  an  Independent  grant  from  the  sovereign  authority,  which  bars  or 
extinguishes  all  prior  titles  and  incumbrances  of  private  persons,  and  all  equi- 
ties arising  out  of  them." 

A  decree  will  be  entered  for  the  complainants  as  directed  in  the  former 
opinion. 


LAjyjy  et  al.  v.  iBTNA  INDEMNITY  CO. 

(Circuit  Ck>urt,  D.  Oregon.    February  9,  1904.) 

No.  2,76a 

Pbinoipax.  awd  Agent— AtTTHORiTY  of  Agent  to  Bobbow  Monet. 

The  power  of  an  agent  to  borrow  money  on  behalf  of  his  principal  does 
not  depend  upon  whether  or  not  he  is  a  general  agent,  but,  although  not  a 
general  agent,  such  authority  may  be  conferred,  by  implication,  from  the 
scope  and  character  of  the  business  he  is  empowered  to  transact 

Saice— Question  fob  Juby. 

Defendant  executed  bonds  of  indemnity  to  secure  the  performance  by 
a  shipbuilding  company  of  contracts  for  the  construction  of  certain  ves- 
sels, the  contracts  providing  that  in  case  of  default  by  the  company  it 
should  turn  over  its  works  to  defendant,  to  enable  it  for  its  own  protection 


Digitized  by 


Google 


LADD  V.  -ETNA  INDEMNITT  CO.  299 

to  complete  the  contracts.  When  the  vessels  were  partially  completed, 
the  company  abandoned  the  work  and  turned  Its  plant  over  to  defendant's 
agents,  who  had  executed  the  bonds  In  its  behalf.  The  evidence  tended 
to  show  that  such  action  was  with  defendant's  knowfedge,  and  that  the 
agents  proceeded  with  the  work,  and,  being  without  sufficient  money  to 
carry  on  the  same,  they  borrowed  money  from  plaintiffs,  giving  a  bond 
therefor  in  the  name  of  defendant,  and  using  the  money  so  borrowed  in 
carrying  on  the  work.  Heldt  that  whether  or  not  the  evidence  established 
a  state  of  facts  which  conferred  power  on  the  agents,  by  implication,  to 
borrow  the  money,  was  a  question  for  the  Jury,  and  that  a  verdict  for 
plaintiffs  would  not  be  disturbed. 

At  haLW.    On  motion  for  new  trial. 

Williams,  Wood  &  Lintliicum  and  W.  C.  Bristol,  for  plaintiffs. 
Campbell  &  Pov^rell  and  Frederick  V.  Holman,  for  defendant. 

BELLINGER,  District  Judge.  This  action  grows  out  of  certain 
contracts  of  indemnity  entered  into  by  the  defendant  to  secure  three 
shipbuilding  contracts  of  the  Hardy  Shipbuilding  Company,  of  the 
state  of  Washington.  One  of  these  contracts  was  for  the  construction 
of  a  steam  passenger  boat  for  one  Horn,  the  second  was  with  the  Pa- 
cific Cold  Storage  Company  for  the  construction  of  a  barge,  and  the 
third  was  with  the  firm  of  Sudden  &  Christensen  for  the  construction 
of  a  four-topmasted  barkentine.  The  three  bonds  of  indemnity  were 
in  the  sums  respectively  of  $10,000,  $2,000,  and  $15,000.  It  was  a  con- 
dition of  each  of  said  bonds  that,  in  the  event  of  a  default  by  the 
Hardy  Shipbuilding  Company,  that  company  would  turn  over  its 
plant  to  the  defendant,  to  the  end  that  the  defendant  might  for  its 
own  protection  prosecute  the  contract  to  completion.  The  shipbuild- 
ing company  entered  on  the  work  contracted  for,  and  proceeded  with 
the  same  until  about  May  15,  1902,  when,  being  without  the  mean& 
or  credit  to  continue  the  work,  it  defaulted  in  its  contracts.  Thereupon 
it  delivered  possession  of  its  plant  to  the  defendant,  represented  by 
Clemens  &  O'Bryan,  its  general  agents,  in  order  to  enable  the  latter 
to  complete  the  work  for  which  it  was  liable  on  its  indemnity  agree- 
ments. In  the  prosecution  of  this  work  it  became  necessary  to  use  a 
large  amount  of  money,  and  the  agents,  being  otherwise  without  re- 
sources, borrowed  this  money  from  the  plaintiffs  to  tlie  amount  of  $9,- 
500.  In  order  to  secure  this  advance,  the  agents  executed  a  bond,  as 
for  the  defendant,  by  themselves  as  agents,  to  the  plaintiffs,  in  the  sum 
of  $10,000.  They  also  gave  their  individual  promissory  notes  for  the 
money  so  advanced.  The  defendant  denied  the  authority  of  the  agents 
to  borrow  this  money,  and  refused  to  pay  the  same ;  whereupon  this 
action  was  brought  The  jury  returned  a  verdict  for  the  amount 
claimed,  with  interest.  The  defendant  now  moves  to  set  this  verdict 
aside,  and  for  a  new  trial. 

In  support  of  the  motion  it  is  contended,  among  other  things,  that  the 
court  erred  in  instructing  the  jury  that  a  general  agent  is  one  empow- 
ered to  transact  all  his  principal's  business.  But,  as  to  this,  it  is  im- 
material whether  a  general  agent  is  one  authorized  to  transact  all  the 
principal's  business,  or  all  or  less  than  all  his  particular  business,  in  a 
particular  place  or  of  a  particular  kind.  The  authority  of  the  agent 
in  this  case  to  borrow  the  money  in  question  does  not  depend  on  defini- 
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tions.  The  extent  of  the  agent's  authority  is  not  determined  from  the 
name  used  to  designate  the  agency.  That  must  be  ascertained  from 
the  scope  and  character  of  the  business  which  the  agent  is  empowered 
to  transact.  Montgomery  v.  Furniture  Co.,  104  Ala.  100,  16  South.  29. 
There  seems  to  be  no  very  well  defined  distinction  betvveen  the  powers 
of  general  agents,  local  agents,  and  subagents,  and  therefore  they  may 
become  in  any  case  a  question  of  fact  for  the  jury.  May  on  Insur- 
ance, §  126.  If  the  authority  in  this  case  to  borrow  money  existed,  it 
was  a  necessary  implication  from  the  authority  formally  conferred  and 
from  the  circumstances  of  the  case.  The  contention  in  this  case  is 
that  the  power  to  borrow  money  must  be  conferred  in  express  terms ; 
but  there  is  no  reason  why  tliis  authority  should  be  distinguished  from 
that,  implied  from  the  circumstances  of  the  case,  to  perform  any  other 
act  necessary  to  the  conduct  of  the  business  in  the  agents'  hands. 
There  is  no  doubt  that  it  was  the  policy  of  the  defendant,  in  case  of 
default  on  the  part  of  contractors  for  whom  it  stood  as  surety,  to  com- 
plete the  contracts  guarantied.  The  agents  in  this  case  were  particu- 
larly reminded  of  this  fact  by  the  secretary  of  the  company,  who,  un- 
der date  of  March  6,  1902,  says : 

"When  executing  bonds  of  this  character  yon  must  always  bear  In  mind  that 
the  surety  company  signing  such  a  bond  becomes  a  co-contractor,  and  in  the 
event  the  contractor  defaults  on  any  part  pf  the  work,  the  company  must  step 
in  and  complete  it  or  else  stand  the  loss ;  which  loss  is  represented  by  the  dif- 
ference between  the  contract  price  and  the  cost  of  actually  completing  the 
work." 

This  work  necessarily  involved  the  expenditure  of  money.  It  is 
not  to  be  presumed  that  the  defendant  intended  to  complete  only  what 
may  be  termed  "solvent''  contracts.  Ordinarily,  such  contracts  would 
not  require  the  intervention  of  the  surety  company;  they  would  take 
care  of  themselves;  but,  in  any  event,  the  completion  of  a  defaulted 
contract  necessarily  involved  pecuniary  risks.  Such  work  could  not  be 
carried  on  without  incurring  obligations  to  pay  the  wages  of  employes 
and  the  cost  of  materials ;  and  it  can  make  no  difference  whether  the 
indemnity  company's  obligation  is  for  materials  and  wages,  or  for  mon- 
ey with  which  to  pay  for  materials  and  wages.  If  the  use  of  the  de- 
fendant's credit  was  practically  indispensable  to  the  accomplishment 
of  this  object  of  the  agency,  the  authority  to  pledge  it  is  implied.  "The 
principle  is  elementary  that,  whenever  a  power  to  do  an  act  for  the  prin- 
cipal is  given  by  one  person  to  another,  that  everything  necessary  to 
make  the  execution  of  the  power  effectual  to  attain  the  end  in  view  is 
impliedly  conferred."     Benninghoflf  v.  Insurance  Co.,  93  N.  Y.  505. 

It  is  contended,  further,  that  the  court  erred  in  refusing  to  give  an  in- 
struction requested  by  the  defendant,  which  was  in  fact  given,  but  with 
a  qualification  added  by  the  court.    The  instruction  is  as  follows : 

"I  charge  you  that  third  parties  dealing  with  an  agent  are  put  upon  their 
guard  by  the  very  fact,  and  must  do  so  at  their  own  risk.  They  cannot  rely 
upon  the  agent's  assumption  of  authority,  but  are  to  be  regarded  as  dealing 
with  the  powers  before  them,  and  must  at  their  peril  observe  that  the  act  done 
by  the  agent  is  legally  identical  with  the  act  authorized  by  the  power.  There- 
fore, if  Ladd  &  Tilton,  the  plaintiffs,  loaned  the  ninety-five  hundred  dollars 
(^9,500.00)  sued  for  in  this  action,  or  any  part  thereof,  to  Clemens  &  O' Bryan, 
as  agents  for  the  defendant,  and  if  you  find  that  Clemens  &  O'Bryan  did  not 
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have  authority  to  borrow  money  for  the  defendant,  then  your  verdict  must  be 
for  the  defendant" 

The  court  supplemented  tliis  instruction  with  the  following: 

"It  was  the  duty  of  Clemens  &  O'Bryan  to  protect  the  Interest,  so  far  as  they 
were  able,  of  the  defendant  company.  Whether,  In  the  discharge  of  this  duty, 
they  were  warranted  in  borrowing  the  money,  for  the  recovery  of  which  this 
action  Is  brought.  In  order  to  prevent  default  on  a  contract  guarantied  by  the 
company,  and  thus  save  the  company  from  liability,  Is  a  question  submitted 
to  you." 

I  assume  that  the  defendant's  objection  to  this  qualification  of  the  in- 
struction is  not  because  of  the  statement  therein  that  it  was  the  duty 
of  the  agents  to  protect  the  interests  of  the  defendant  so  far  as  they 
were  able,  but  to  the  fact  that  the  court,  instead  of  determining  the 
question  of  the  agents'  authority  for  itself,  submitted  that  question  to 
the  jury.  And  this  is,  after  all,  the  question  upon  which  the  case  turns. 
Is  it  necessary  that  the  authority  to  borrow  money  should  be  expressly 
conferred,  or  can  it  be  implied  from  the  circumstances  of  the  case ;  and 
if  the  latter,  do  the  facts  in  evidence  warrant  the  implication  of  such 
authority  ? 

The  testimony  in  the  case,  as  already  appears,  tended  to  show  that, 
in  guarantying  the  contracts  of  the  Hardy  Shipbuilding  Ccxnpany,  the 
defendant  became  a  co-contractor  with  that  company,  with  the  right, 
in  the  event  of  a  default  by  the  contractor,  to  step  in  and  complete  the 
work  which  it  guarantied.  The  right  thus  secured  was  for  the  protec- 
tion of  the  insurance  company.  It  was  within  the  contemplation  of  the 
agreement  of  indemnity  that  the  defendant  would,  in  such  event,  un- 
dertake the  completion  of  the  contracts  which  it  had  guarantied;  and 
the  testimony  tended  further  to  show  that,  in  assuming  such  work  and 
in  carrying  it  on,  Clemens  &  O'Bryan  would  act  as  the  representatives 
of  the  indemnity  company.  When  the  shipbuilding  company  defaulted 
on  its.  contracts,  Clemens  &  O'Bryan,  acting  in  defendant's  behalf,  took 
possession  of  the  plant  of  the  shipbuilding  company,  and  proceeded 
with  the  work  for  which  their  principal  was  responsible.  The  testi- 
mony tends  to  show  that  the  acts  of  Clemens  &  O'Bryan  in  taking 
possession  of  the  shipbuilding  plant  for  such  purpose  were  known  to 
the  defendant ;  that  it  intervened  in  a  suit  between  other  parties  to 
obtain  possession  of  said  plant,  in  virtue  of  the  acts  of  its  said  agents. 
The  testimony  tends  to  show  that,  in  the  carrying  on  of  the  work  so 
assumed  for  the  defendant  by  its  said  agents,  it  became  necessary  to 
borrow  the  money  for  the  recovery  of  which  this  action  is  brought; 
that  the  money  was  borrowed  in  good  faith,  and  was  used  in  the 
carrying  on  of  the  work  so  assumed ;  and  that  one  of  the  contracts — 
that  for  the  construction  of  the  barge — ^was  in  fact  completed  by  this 
means.  Upon  these  facts,  the  question  of  the  agents'  authority  to  bor- 
row money  was  properly  submitted  to  the  jury.  And,  if  it  was,  there 
was  no  error  in  respect  to  the  instructions  given  or  those  refused.  The 
Supreme  Court  of  the  state  of  Washington,  upon  a  full  consideration 
of  the  questions  involved  in  a  case  against  this  defendant,  arising  on  a 
similar  bond  executed  by  one  of  these  agents,  held  that  the  agent  was 
acting  within  the  scope  of  his  authority  in  the  execution  of  the  bond. 
Pacific  Natl.  Bank  v.  iEtna  Indemnity  Co.,  74  Pac.  590.    That  case 
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decides  the  identical  question  involved  in  this  case — ^that  Qemens  was 
authorized  to  borrow  money  to  complete  the  defaulted  contracts  of  the 
Hardy  Shipbuilding  Company,  for  which  this  defendant  was  liable  oo 
its  bond  of  indemnity. 
The  motion  for  a  new  trial  is  denied. 


HQADLET  V.  DAY  et  al. 

(CircTiit  Court,  N.  D.  Illinois,  N.  D.) 

No.  26,192. 

1*  Fedbbal  Coi7BT8--JuBi8DicnoN— Suit  to  Colusct  Notes. 

A  suit  to  foreclose  trust  deeds  securing  notes,  witb  relief  Incidental 
thereto,  is  one  to  collect  the  money  due  on  the  notes,  within  Act  March 
8,  1S87,  c.  373,  24  Stat  662,  and  Act  August  13,  1888,  c.  866,  26  Stat  433 
[U.  S.  Gomp.  St  1901,  p.  608],  relative  to  Jurisdiction  of  federal  courts. 

2.  Sake— AccoiocoDATioN  Notes. 

K.  sold  lotB  to  D.,  taking  hack  notes  executed  hy  D.  to  his  own  order, 
and  by  him  indorsed,  secured  by  trust  deed  on  the  lots.  On  the  same 
day  D.  gave  K.  a  quitclaim  of  the  lots.  S.,  the  trusted  agent  of  K.,  with- 
out K.'s  knowledge,  put  up  the  notes  with  J.  as  collateral  for  a  $1,000 
note  of  which  complainant  was  guarantor.  The  |1,000  note  not  being 
paid,  M.  caused  the  collateral  notes  to  be  sold,  and  complainant  bought 
them.  Held,  that  Act  March  3,  1887,  c.  373,  24  Stat  662,  and  Act  Aug. 
13,  1888,  c.  866,  26  Stat  433  [U.  S.  Gomp.  St  1901,  p.  608],  providing 
that  no  federal  court  shall  have  Jurisdiction  of  an  action  on  a  promis- 
sory note  by  an  assignee  thereof,  unless  the  action  might  have  been 
maintained  in  such  court  If  no  assignment  or  transfer  had  been  made^ 
do  not  deprive  the  court  of  Jurisdiction  of  a  suit  by  complainant  to  fore- 
close the  trust  deed;  the  notes  secured  thereby  being  accpmmodation 
notes,  and  K.  being  in  legal  effect  the  maker  thereof;  he  also,  in  effect, 
having  put  them  up  as  collateral;  and  complainant's  title  to  the  note  ci 
which  she  was  guarantor  being  considered  to  have  vested  when  the  col- 
lateral was  put  up,  so  that  the  collateral  notes  are  to  be  treated  as  made 
by  K.  to  complainant 

Stillman  &  Martyn,  for  plaintiff. 
Castle,  Williams  &  Smith,  for  defendants. 

KOHLSAAT,  District  Judge.  One  Friederick  Koize,  who  was 
the  owner  of  certain  lots  in  Cook  county,  111.,  sold  the  same  to  a  man 
named  Day  through  the  agency  of  one  Stade,  his  nephew,  and  took 
back  as  part  of  the  purchase  price  nine  notes  for  $6oo  each,  secured 
by  deed  of  trust  upon  said  lots,  in  groups,  viz.,  three  groups  of  notes, 
each  group  including  three  of  said  notes,  due  respectively  in  one, 
two,  and  three  years  from  November  17,  1897,  secured  by  a  sepa- 
rate deed  of  trust  dated  November  17,  1897,  and  acknowledged  No- 
vember 23,  1897,  on  a  third  of  said  lotes,  or  $1,800  in  each  incum- 
brance. Some  time  afterwards  Stade  caused  Day  to  execute  and  de- 
liver to  him  duplicates  of  said  notes,  or  at  least  secured  from  Day 
copies  thereof.  The  notes  were  executed  by  Day  to  the  order  of 
himself,  and  by  him  indorsed  and  delivered  to  Kolze,  or  to  Stade  for 
Kolze.  Stade  then  took  one  set  of  the  notes,  and  deposited  them  in 
the  safety  deposit  box  for  Kolze,  and  proceeded  to  negotiate  the 
other  set.    He  placed  the  nine  notes  aforesaid  on  February  17,  1898^ 
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with  the  Chandler  Mortgage  Company,  as  collateral  security  for  the 
performance  of  a  contract  entered  into  by  Stade  with  one  Smith, 
under  which  Smith  loaned  Stade  $1,000.  Stade  failed  to  pay  the  note 
according  to  its  terms,  and,  also  having  failed  to  carry  out  the  other 
provisions  of  the  contract,  Smith  caused  the  said  notes  to  be  sold  un- 
der the  terms  of  his  collateral  note,  and  the  same  were  bid  in  by 
complainant  herein  for  $2,190,  being  the  sum  due  Smith  from-  Stade. 
There  is  nothing  to  show  that  Kolze  had  any  knowledge  of  Stade's 
action,  nor  that  Smith  or  Hoadley  knew,  or  had  any  reason  to  sus- 
pect, the  illegal  character  thereof.  The  master  finds  that  the  transac- 
tion on  the  part  of  Smith  and  Hoadley  was  in  good  faith.  It  fur- 
ther appears  that  on  the  same  day  in  which  Day  executed  the  said 
notes  and  copies  he  reconveyed  said  lots  by  quitclaim  deed  to  Kolze, 
who  had  been  in  possession  of  the  farm  continuously.  Afterwards, 
Stade  having  disappeared,  Kolze  secured  what  he  supposed  to  be  the 
notes  executed  as  aforesaid,  through  a  third  person,  representing 
Stade,  together  with  a  release  of  the  trust  deed  securing  the  same, 
which  was  recorded.  Subsequently  Kolze  sold  the  premises  to  his 
daughter,  taking  from  her  notes  secured  on  this  land  as  part  pur- 
chase price,  and  then  died.  These  last-named  notes  are  now  held 
by  his  administrator. 

Complainant,  a  citizen  of  Massachusetts,  filed  her  three  bills  on 
May  29,  1899,  ^o  foreclose  said  three  trust  deeds.  These  suits  were 
consolidated,  and  the  cause  was  referred  to  the  master,  who  found 
the  issues  for  the  complainant.  Afterwards,  and  on  exceptions  to 
the  master's  report,  the  same  were  overruled,  and  the  report  con- 
firmed. The  matter  comes  on  now  to  be  heard  upon  the  motion  of 
defendants  to  dismiss  the  cause  for  want  of  jurisdiction,  on  the  ground 
that  Kolze  and  Day  were  both  citizens  and  residents  of  this  dis- 
trict at  the  time  of  the  said  transactions,  and  complainant,  claiming 
as  assignee  of  said  notes,  cannot  maintain  her  suit  here  under  clause 
I  of  the  acts  of  1887  and  1888  (Acts  March  3,  1887,  c.  373,  24  Stat. 
552,  and  Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p. 
508],  in  regard  to  jurisdiction  of  federal  courts j  which  provide  that 
neither  the  Circuit  nor  District  Courts  of  the  United  States  shall  have 
jurisdiction  "of  any  suit,  except  in  foreign  bills  of  exchange  to  re- 
cover the  contents  of  any  promissory  note  or  other  chose  in  action  in 
favor  of  any  assignee  or  of  any  subsequent  holder,  if  such  instrument 
be  payable  to  bearer  and  be  not  made  by  any  corporation,  unless  such 
suit  might  have  been  prosecuted  in  such  court  to  recover  the  said  con- 
tents, if  no  assignment  or  transfer  had  been  made."  Some  attempt  is 
made  by  complainant  to  show  that  this  is  not  a  suit  for  the  col- 
lection of  the  contents  of  the  notes.  It  is  a  suit  to  foreclose  the  trust 
deeds.  The  other  relief  sought  is  incidental  to  that  end,  and  so  must 
be  held  to  be  a  suit  to  collect  the  money  due  on  the  notes.  Shoecraft 
V.  Bloxham,  124  U.  S.  730,  8  Sup.  Ct.  686,  31  L.  Ed.  574;  Laird  v. 
Indemnit}'  Mut.  Marine  Assurance  Co.  (C.  C.)  44  Fed.  712 ;  Mexican 
National  R.  R.  Co.  v.  Davidson,  157  U.  S.  206,  15  Sup.  Ct.  563,  39  L. 
Ed.  672.  This  being  so,  could  Hoadley  maintain  this  suit  in  this 
court,  both  Day  and  Kolze  being  citizens  of  Illinois?  The  courts  have 
held  in  analogous  cases  that  the  act  above  set  out  would  divest  this 
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court  of  jurisdiction  to  entertain  such  a  suit.  In  Shoecraft  v.  BIox- 
ham,  supra,  suit  was  brought  to  enforce  the  performance  of  a  con- 
tract. The  court  holds  the  term  "contents"  in  the  act  covers  the 
rights  conferred  by  the  instrument,  which  are  capable  of  enforcement 
by  suit.  In  Corbin  v.  County  of  Black  Hawk,  105  U.  S.  659,  26  L. 
Ed.  1 1 36,  the  court  held  a  suit  to  compel  specific  performance  of  a 
contract,  or  to  enforce  its  other  provisions,  to  be  a  suit  to  recover 
the  contents  of  a  chose  in  action,  and  therefore  not  enforceable  by 
an  assignee  in  the  federal  court.  In  the  case  of  Sheldon  et  al.  v. 
Sill,  8  How.  441,  12  L.  Ed.  1147,  the  complainant,  a  resident  of  the 
state  of  New  York,  filed  his  bill  in  the  Circuit  Court  of  the  United 
States  for  the  state  of  Michigan  against  the  defendant  to  recover 
the  amount  of  a  bond  and  mortgage  which  had  been  assigned  to  him 
by  the  mortgagee,  a  resident  of  the  state  of  Michigan.  The  court 
held  that  a  debt  secured  by  bond  and  mortgage  was  a  chose  in  ac- 
tion, and  that,  therefore,  where  the  mortgagor  and  mortgagee  resid- 
ed in  the  same  state,  and  the  mortgagee  assigned  the  mortgage  to  the 
citizen  of  another  state,  this  assignee  could  not  file  his  bill  of  fore- 
.closure  in  the  Circuit  Court  of  the  United  States.  The  nth  section  of 
the  judiciary  act  of  1789  (Act  Sept.  24,  1789,  c.  20,  i  Stat.  78)  ap- 
plies. The  case  of  Deshler  v.  Dodge,  16  How.  622,  14  L.  Ed.  1084, 
holds  that  the  statute  applies  where  suit  is  brought  to  enforce  the 
contract  contained  in  the  instrument  assigned.  In  Sere  v.  Pitot,  6 
Cranch,  332,  3  L.  Ed.  240,  the  court  holds  that  an  assignment  by 
operation  of  law  does  not  take  the  case  out  of  the  statute.  There 
are,  however,  exceptions  to  the  rule.  In  Young  v.  Bryan,  6  Wheat. 
146,  5  Iv.  Ed.  228,  and  MoUan  v.  Torrance,  9  Wheat.  937,  6  L.  Ed.  154, 
the  Supreme  Court  hold  that  an  indorsee  could  maintain  a  suit  against 
an  indorser,  provided  the  necessary  diversity  of  citizenship  existed, 
whether  or  not  suit  could  have  been  brought  against  the  maker.  To 
the  same  effect  is  City  of  Superior  v.  Ripley,  138  U.  S.  93,  ii  Sup.  Ct 
288,  34  L.  Ed.  914.  These  cases  proceed  upon  the  theory  that  the 
indorsee  does  not  claim  through  an  assignment,  but  upon  a  new  con- 
tract. In  Bushnell  v.  Kennedy,  9  Wall.  387,  vg  L.  Ed.  736,  it  is  stated 
that  the  denial  of  jurisdiction  of  suits  by  assignees  has  never  been 
taken  in  an  absolutely  literal  sense.  This  is  approved  in  Holmes  v. 
Goldsmith,  147  U.  S.  150,  13  Sup.  Ct.  288,  37  L.  Ed.  118.  This  was  a 
case  based  upon  the  following  facts :  Holmes  and  others  executed 
and  delivered  to  Owen  their  joint  note  for  $10,000.  On  the  day  of 
its  date  Owen  indorsed  the  note,  and  delivered  it  to  Goldsmith,  and 
received  the  money  upon  it.  The  complainant  alleged  that  it  was  a 
loan  from  Goldsmith  to  Owen ;  that  the  makers  executed  the  note  in 
order  that  Owen  could  procure  the  loan ;  and  that  Owen  was  in  fact 
a  maker  thereof  to  Goldsmith,  and  never  had  any  cause  of  action 
thereon  against  the  makers.  The  court  holds  that  the  true  meaning 
of  the  restriction  in  the  acts  of  1887  and  1888  was  not  disturbed  by 
permitting  Goldsmith  to  show  that,  notwithstanding  the  terms  of  the 
note,  the  payee  was  really  a  maker  or  original  promisor,  and  did 
not,  by  his  indorsement,  assign  or  transfer  any  right  of  action  held 
by  him  against  the  accommodation  makers.  It  was  held  in  Bank  v. 
Sioux  City  Stone  Works  (C.  C.)  56  Fed.  321,  that  where  the  maker 
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executed  notes  to  the  payee,  who  immediately  indorsed  the  same 
over  to  a  party  who  advanced  the  money  to  the  indorser  therefor, 
which  money  the  indorser  thereupon  paid  over  to  the  maker,  the  in- 
dorser held  as  assignee  under  the  strict  letter  of  the  act,  but,  inas- 
much as  the  transaction  was  really  between  the  maker  and  the  in- 
dorsee, the  court  had  jurisdiction,  following  the  Goldsmith  Case. 
There  was,  says  the  court,  no  intermediate  party  between  the  plain- 
tiff and  the  defendant ;  i.  e.,  the  maker  and  the  indorsee.  There  is 
in  the  decisions  some  general  reference  to  the  doctrine  that  the  rea- 
son of  the  restriction  of  the  statute  Was  to  prevent  parties  from  trans- 
ferring notes  and  choses  in  action  to  nonresidents  for  the  purpose  of 
giving  federal  courts  jurisdiction,  and  that  in  cases  where  the  rea- 
son no  longer  exists  perhaps  the  strict  rule  should  be  modified,  but 
the  courts  do  not  go  to  the  extent  of  so  holding,  and  the  rule  must 
be  considered  as  rigidly  adhered  to  in  all  cases  coming  within  its 
terms.  It  will  be  noticed  that  the  acts  of  1887  and  1888  were  passed 
for  the  purpose  of  narrowing  the  jurisdiction  of  federal  courts,  and 
this  provision  should  be  construed  with  that  tendency  in  view. 

Restating  the  facts  in  this  case,  we  find  that  the  notes  were  in- 
dorsed in  blank;  that  on  the  day  they  were  executed  and  delivered 
— November  23,  1897 — ^the  maker,  Day,  reconveyed  the  real  estate  on 
which  they  were  secured,  and  which  constituted  the  consideration  for 
them,  to  the  payee,  Koize,  who  had  remained  in  possession  of  the 
land.  On  October  27,  1898,  the  trust  deeds  securing  said  notes  were 
released,  and  the  notes  of  Day  (not  the  genuine  notes,  however,  for 
the  purposes  of  this  proceeding)  canceled.  The  notes  in  suit  were  on 
February  17,  1898,  put  up  as  collateral  to  the  $1,000  note  made  by 
Stad^.  April  21,  1899,  complainant,  who  was  guarantor  of  said  $1,000 
note,  bought  the  said  collateral,  being  the  nine  notes  in  suit.  No 
question  is  now  before  the  court  as  to  the  validity  of  her  title  there- 
by acquired.  Thus  at  the  time  this  suit  was  begun,  Kolze  was  the 
owner  of  the  land.  It  must  be  borne  in  mind  that  the  notes  in  suit 
were  used  as  collateral  by  Stade,  Kolze's  trusted  agent,  arid  that,  for 
the  purposes  of  this  proceeding  are  to  be  dealt  with  as  though  Kolze 
himself  had  put  them  up  as  collateral.  If  this  be  so,  then  the  trans- 
action was  between  Kolze  and  complainant's  assignor.  The  fact  that 
the  notes  were  placed  as  collateral  to  Stade's  note  for  $1,006,  upon 
which  note  complainant  was  an  indorser.  or  guarantor,  would  give 
complainant  the  right  to  be  protected  to  the  extent  of  her  liability 
as  indorser,  so  that  under  the  circumstances  of  the  case  her  title  to 
the  note  should  vest  as  of  the  date  when  the  notes  were  put  up  as 
collateral.    This  being  so,  the  deal  was  between  her  and  Kolze. 

Under  the  decisions  above  quoted,  I  am  of  the  opinion  that  the 
circumstances  of  this  case  give  jurisdiction  to  this  court  to  enter- 
tain the  cause.  The  subsequent  conveyances  of  the  lots  could  have 
no  effect  upon  complainant's  right  to  have  the  release  set  aside, 
since  it  was  obtained  in  fraud. 
128  F.— 20 
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DARTWEIili  LUMBER  CO.  et  aL  T.  UNITED  STATES. 

(Circuit  Court*  N.  D.  Illinois,  N.  D.    February  8,  1904.) 

No.  26,858. 

1.  Customs  Dxtths— "Pobt  of  Cbioago"  Detiiied— Abbitaz.  in  Post. 

Section  2767.  Rev.  St  [U.  S.  Comp.  St  1901,  p.  1861],  defines  ••port"  as 
including  '^any  place  from  which  merchandise  can  be  shipped  for  importa- 
tion or  at  which  merchandise  can  be  imported."  The  statutes  of  Illinois 
provide  that  the  city  of  Chicago  shall  have  jurisdiction  over  Lake  Michi- 
gan for  a  distance  of  three  miles  beyond  the  city  limiti,  and  the  ordi- 
nances of  that  city  give  the  city  harbor  master  control  over  lake  water 
outwardly  for  the  same  distance,  between  the  north  and  south  lines  of  the 
city.  Held,  as  to  certain  barges  in  tow,  which  had  reached  a  place  within 
these  limits,  within  the  outer  harbor  works,  where  it  was  usual  for  such 
a  tow  to  be  broken  up  so  the  barges  might  be  taken  to  their  separate  docks, 
that  they  should  be  considered  as  in  the  port  of  Chicago,  for  the  purpose 
of  fixing  the  time  their  cargoes  became  dutiable,  though  the  arrival  had 
not  been  reported  at  the  barge  office. 

2,  Same— Entby— Validity  o»  Tender. 

Entry  of  certain  merchandise  had  repeatedly  been  tendered  by  the  agent 
of  the  Importers  before  its  arrival  in  port,  and  was  rejected  by  the  cus- 
toms officials  for  the  expressed  reason  that  the  vessels  carrying  the  mer- 
chandise had  not  reported  at  the  custom  house.  The  vessels  reached  port 
shortly  before  a  change  in  the  tarifT  laws,  but  were  not  reported  to  the  cus- 
toms officials  until  after  the  change  had  taken  place;  and  the  agent  did 
not  renew  the  tender  between  the  time  of  the  vessels'  arrival  and  the  time 
of  the  change  of  law,  though  remaining  at  the  customhouse  for  the  purpose 
of  making  entry  as  soon  as  he  should  be  permitted  to  do  so.  Held,  that 
entry  could  properly  have  been  made  under  the  old  law  as  soon  as  the  ves- 
sels reached  port,  and  before  they  had  reported,  and  that  the  reasons  given 
by  the  customs  officers  for  rejecting  the  entry  when  previously  tendered 
Justified  the  agent  in  supposing  further  tender  to  be  useless  until  the  ves- 
sels reported,  and  the  tender  was  therefore  not  vitiated  by  the  failure  to 
renew  it  during  the  period  between  the  arrival  of  the  vessels  in  port  and 
the  change  in  the  law. 

3L  Same— Abbival  in  Collection  Distbict. 

a  tender  of  entiy  of  merchandise  after  Its  arrival  within  a  customs  col- 
lection district,  but  before  it  reaches  port,  Is  Invalid,  and  a  collector  of 
customs  may  properly  reject  it 

i.  Sams— Opebation  ov  Section  88^  Tabiit  Act  or  1897 — ^Date  ov  Impobta- 

TION. 

Section  83,  Tariff  Act  July  24,  1897,  c.  11,  30  Stat  213  [U.  S.  ODmp. 
St  1901,  p.  1701],  provides  that,  ••on  and  after  the  date  this  act  shall 

go  Into  effect,"  imported  merchandise  should  be  subjected  to  the  duties 
imposed  by  said  act  Heldt  that  this  applies  only  to  importations  made 
prior  to  said  date. 


era 


Application  to  Review  a  Decision  of  the  Board  of  General  Apprais- 


These  proceedings  were  brought  by  the  Hartwell  Lumber  Company 
and  the  Spry  Lumber  Company,  importers,  to  review  a  decision  of  the 
Board  of  General  Appraisers  (In  re  John  Spry  Lumber  Company,  G.  A. 
5»36Si  T.  D.  24,535)  which  affirmed  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  Chicago. 

Jacob  Newman  (Chester  E.  Cleveland,  on  the  brieQ,  for  appellants. 
Albert  H.  Washburn,  for  the  United  States, 
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KOHLSAAT,  District  Judge.  This  cause  comes  before  the  court 
on  appeal  from  the  decision  of  the  Board  of  United  States  General  Ap- 
praisers made  June  26,  1903,  overruling  said  lumber  company's  protest 
against  the  action  of  the  collector,  holmng  that  certain  importations  of 
Itimber  came  under  the  so-called  Dingley  bill,  which  went  into  force  on 
July  24,  1897,  at  4:06  p,  m.,  Washington  time.  From  the  evidence  it 
appears  that  the  propeller  Maine,  having  in  tow  the  barges  Pendell  and 
Buckhout,  consigned  to  the  Hartwell  Lumber  Company,  of  Chicago, 
and  the  bkrge  Exile,  consigned  to  the  Spry  Lumber  Company,  of  Chi-, 
cago,  all  loaded  with  lumber  brought  from  Canada,  were  lying  to  at 
a  point  somewhere  between  the  two-mile  waterworks  crib  and  the  en- 
trance to  the  Chicago  river.  One  witness  says  he  saw  them  later  cast- 
ing their  lines  to  the  tugs,  which  are  required  in  such  cases  to  take  the 
vessels  to  their  several  docks.  He  says  that  he  could  not  understand 
why  they  were  so  long  in  taking  their  lines.  They  were,  he  says,  hav- 
ing some  trouble  about  whether  they  would  be  towed  by  the  Dunham  or 
Barry  tugs.  The  barges  did  not  reach  the  barge  office,  which  is  a 
little  more  than  a  quarter  of  a  mile  from  the  mouth  of  the  river  west- 
erly, until  6  p.  m.  July  24th.  The  agent  of  the  owner  and  consignee  of 
these  vessels  made  tenders  of  entry  of  the  same  the  day  before  they 
arrived,  and  on  the  day  of  arrival,  up  to  12  o'clock  m.,  which  jvere  re- 
fused for  the  expressed  reason  "that  the  vessels  had  not  reported  at 
the  customhouse."  The  statutes  of  Illinois  provide  that  the  city  of 
Chicago  shall  have  jurisdiction  over  Lake  Michigan  for  a  distance  of 
three  miles  beyond  the  city  limits.  By  ordinance  of  the  city  of  Chicago 
it  is  provided  that  the  city  harbor  master  shall'  have  control  over  lake 
water  between  the  north  and  south  lines  of  the  city  for  a  distance  of 
three  miles  out.  The  vessels  in  question  were  within  that  district. 
They  were  also  within  this  collection  district. 

There  are  two  questions  which  must  determine  the  rights  of  the 
parties  herein:  (i)  Had  the  Maine  and  her  tow  arrived  at  the  port  of 
Chicago  before  the  Dingley  bill  went  into  effect?  (2)  If  so,  was  a 
proper  tender  of  entry  made? 

With  regard  to  the  first,  the  Board  of  General  Appraisers  held  that 
the  vessels  had  not  arrived  in  the  port.  There  are  circumstances  pe- 
culiar to  this  port  which  made  it  difficult  to  determine  what  constitutes 
the  port.  Section  2767  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
p.  1861]  defines  a  "port"  as  follows:  "The  word  'port'  as  used  in  this 
title,  may  include  any  place  from  which  merchandise  can  be  shipped  for 
importation  or  at  which  merchandise  can  be  imported."  Section  260T 
of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  1794]  provides  that 
the  district  of  Chicago  comprises  all  the  waters  and  shores  of  Lake 
Michigan  within  the  states  of  Indiana  and  Illinois ;  that  Chicago  shall 
be  the  port  of  entry,  and  Waukegan  and  Michigan  City  ports  of  de- 
livery. There  is  nowhere  a  determination  of  what  constitutes  the 
port  of  Chicago^  There  exist  in  the  harbor  what  are  termed  the  "Gov- 
ernment Pier"  and  the  "North  Pier."  These,  or  some  of  them,  are 
sometimes  spoken  of  as  the  "Outer  Pier."  The  usual  method  of  bring- 
ing a  tow  such  as  accompanied  the  Maine  within  this  outer  breakwater 
or  pier  is  to  break  up  the  tow,  and  cause  each  one  to  be  taken  in  by  a 
tug,  and  thence  on  up  the  river  to  its  own  dock.    It  appears  that  vessels 
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frequently  anchor  in  the  vicinity  of  the  place  where  these  vessels  were 
located  at  about  2 130  p.  m.  July  24th,  waiting  for  tugs.  In  the  case 
at  bar  the  task  of  the  propeller  was  at  an  end.  It  remained  only  to  tow 
the  cargoes  by  means  of  tugs  to  their  several  docks.  There  are  various 
book  definitions  of  the  word  "port."  In  the  nature  of  the  case,  they 
cannot  be  more  definite  than  the  statute.  What  constitutes  a  port  for 
the  purposes  of  the  revenue  act  must  of  necessity  be  a  matter  of  proof 
in  each  case.  That  the  word  is  broader  than  the  word  "harbor"  is  ap- 
parent. That  it  may  mean  more  in  one  connection  than  in  another 
would  seem  to  be  probable.  In  Ayers  v.  Thacker,  3  Mason,  155,  Fed. 
Cas.  No.  684,  Justice  Story  says,  "In  our  revenue  laws,  *port'  and  *dis- 
trict'  are  often  used  as  of  the  same  import  in  cases  where  the  limits  of 
the  port  and  district  are  the  same."  It  may  well  be  that  a  place  where 
cargoes  are  taken  or  discharged  should  be  more  circumscribed  than 
a  place  within  which  duties  are  collected.  Hunter  v.  Ins.  Co.,  L.  R. 
13  Appeal  Cases,  724;  In  re  Wharf  Case,  3  Bland,  369.  In  commerce 
there  must  be  an  actual  bringing  of  the  vessel  and  its  cargoes  into  con- 
tact, with  facilities  required  for  its  further,  advance  along  commercial 
lines.  "Port,"  as  used  in  the  revenue  act,  rests  somewhat  in  theory, 
and  involves  intention  (see  Waring  v.  The  Mayor,  8  Wall.  1 10,  19  L. 
Ed.  342,  where  "intent"  is  considered),  and  perhaps  subsequent  acts, 
to  make  its  operation  effectual.  The  language  of  the  statute  is  that  it 
may  include  places  where  cargoes  are  received  and  discharged,  thus 
indicating  a  distinction  between  a  commercial  and  a  fiscal  port  It  can- 
not be  the  intention  of  the  law  that  a  vessel  must  report  at  the  barge 
office  before  it  can  be  considered  in  port,  since  there  are  several  piers 
or  docks  between  that  office  and  the  mouth  of  the  river.  It  seems  to  • 
me  clear  that  the  four  vessels  were  in  Chicago,  at  Chicago,  and  in  port, 
for  the  purposes  of  the  Dingley  act,  at  the  time  it  went  into  effect. 
This  view  is  supported  by  the  evidence  of  Capt.  Keith  and  other  lake 
and  river  navigators.  If  this  be  so,  did  the  acts  of  Hartwell  Lumber 
Company  in  the  premises  amount  to  a  compliance  with  the  law  as  to  a 
tender  of  entry?  The  Hartwell  Company,  by  its  agent,  began  making 
tender  of  entry  on  the  day  before  the  vessels  arrived  in  port,  asserting 
that  they  were  in  American  waters  at  that  time.  This  tender  was  kept 
up  until  about  noon  of  ttie  day  on  which  the  vessels  arrived  in  port. 
This  tender  the  customs  officials  rejected  on  the  ground  that  the  ves- 
sels had  not  reported  at  the  customhouse.  It  is  fair  to  assume,  for  the 
purposes  of  tender,  that  this  was  such  a  refusal  to  permit  entry  to  be 
made  as  justified  the  agent  of  the  Hartwell  Lumber  Company  in  con- 
sidering all  attempt  to  make  the  tender  until  the  vessels  had  reported 
useless.  It  does  appear  that  he  was  at  the  collector's  office  until  4 
o'clock,  looking  after  the  matter,  and  could  have  tendered  entry  after 
the  vessels  had  arrived,  and  before  3  :o6  p.  m.,  had  he  not  accepted  the 
dictum  of  the  custom  officials  as  final. 

The  only  remaining  question  is  whether,  having  failed  to  tender  entry 
within  that  half  hour,  the  Dingley  law  took  effect  as  to  the  importation. 
Tariff  Act  July  27,  1897,  c.  ii,  §  33,  30  Stat.  213  [U.  S.  Comp.  St. 
1901,  p.  1701],  provides  that,  "on  and  after  the  day  when  this  act  shall 
go  into  effect,  all  goods,  wares  and  merchandise  previously  imported 
for  which  no  entry  has  been  made    ♦    ♦    ♦    shall  be  subjected  to 
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the  duties  imposed  by  this  act,  and  to  no  other  duty,  upon  the  entry  or 
the  withdrawal  thereof."  Section  2774  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  1862]  provides  that  the  master  of  a  vessel  shall 
report  to  the  chief  officer  (customs)  the  arrival  of  his  vessel  within  24 
hours  after  arrival,  if  the  hours  of  business  permit,  or  as  soon  there- 
after as  such  hours  permit.  Section  2785  [U.  S.  Comp.  St.  1901,  p. 
1867]  allows  the  owner  or  consignee  of  merchandise  to  make  entry  of 
the  merchandise  within  .15  days  after  the  report  of  the  master  to  the  col- 
lector. A  fair  construction  of  section  33  makes  it  apply  only  to  impor- 
tation made  prior  to  July  24.  To  hold  otherwise  would  practically  be 
deciding  that  no  importations  could  be  made  under  the  1894  act  on  the 
day  the  new  act  took  effect,  even  though  they  arrived  at  the  port  previ- 
ous to  the  hour  when  the  act  became  a  law,  since  the  law  might  have 
become  effectual  after  the  customhouse  had  closed,  while  yet  there 
was  plenty  of  time  to  have  tendered  entry  and  reported  the  vessel. 
The  mere  closing  of  the  customhouse  would  not  affect  the  right  of  en- 
try. Neither  can  the  refusal  of  the  customs  officers  to  receive  tender  of 
entry  affect  the  importer's  right  to  tender  entry.  Campbell  v.  U.  S., 
107  U.  S.  407,  27  L.  Ed.  592 ;  United  States  v.  Legg,  105  Fed.  930, 
45  C.  C.  A.  134.  If,  however,  the  tender  of  the  entry  was  not  extended 
to  3  :o6  o'clock  by  the  refusal  of  collector  as  aforesaid,  yet,  if  the  ves- 
sels were  actually  in  port,  why  were  the  owners  not  entitled  to  the  15 
days  provided  by  section  2785?  In  either  case  the  Hartwell  Lumber 
Company  has  complied  with  the  law,  and  is  entitled  to  enter  the  lumber 
cargo  under  the  act  of  1894.  The  same  ruling  is  made  with  reference 
to  the  appeal  of  the  Spry  Lumber  Company  in  the  case  of  The  Exile. 

The  claim  made  in  cases  of  the  Toltec,  a  propeller,  and  her  tow,  the 
barge  Miztec,  cannot  be  sustained.  These  two  were  loaded  with  lum- 
ber imported  from  Canada,  and  consigned  to  the  Spry  Lumber  Com- 
pany. From  the  record,  it  appears  they  were  within  the  collection  dis- 
trict, but  not  within  the  port.  It  is  held  in  U.  S.  v.  Vowell,  5  Cranch, 
368, 3  L.  Ed.  128,  and  Arnold  v.  U.  S.,  9  Cranch,  104, 3  L.  Ed.  671,  and 
U.  S.  V.  Legg,  supra,  that  there  would  be  an  arrival  within  some  port 
of  entry,  in  order  to  constitute  an  importation.  It  is  insisted  that  an 
arrival  within  the  collection  district  and  the  tender  of  entry,  combined, 
take  the  present  case  out  of  the  rule.  With  this  contention  I  do  not 
agree.  If  such  acts  as  amounted  to  tender  of  entry  were  not  at  the 
time  an  obligation,  the  attempt  at  tender  cannot  make  them  so. 

The  finding  of  the  Board  of  General  Appraisers  with  regard  to  the 
Maine,  the  Pendell,  and  Buckhout  is  reversed,  and  it  is  ordered  that 
the  Hartwell  Lumber  Company  have  and  recover  from  the  collector 
the  sum  of  money  so  by  him  collected  from  it.  See  section  989,  Rev. 
St.  [U.  S.  Comp.  St.  1901,  p.  708].  The  same  order  will  be  entered 
in  the  case  of  the  barge  Exile  in  favor  of  the  Spry  Lumber  Company. 
The  appeal  of  the  Spry  Lumber  Company  with  reference  to  the  pro- 
peller Toltec  and  the  barge  Miztec  is  dismissed. 
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BROWN  et  al.  t.  KINNEY,  Revenue  GollectoP. 

(Circuit  Ctourt,  D.  Connecticut    March  10,  1904.) 

No.  54a 

1.  Intebnal  Revewub— Wab  Revenue  Act— Leoact  Tax. 

Under  a  will  by  which  the  residuary  personal  estate  of  the  teatator 
was  left  in  trust  to  the  use  of  his  Infant  son,  -but  to  become  absolutely 
vested  only  In  case  he  should  live  to  attain  the  age  of  25  years,  the  son 
took  a  vested  and  not  a  contingent  beneficial  Interest,  the  only  contin- 
gency being  as  to  the  extent  of  the  actual  enjoyment,  and  the  bequest 
was  subject  to  the  legacy  tax  Imposed  by  section  29  of  the  war  revenue 
act  of  June  13,  1808,  c  448,  30  Stat  464  [U.  S.  Comp.  St  1901,  p.  2307], 
and  was  unaffected  by  the  amendment  of  June  27,  1902,  c.  1100,  I  8,  32 
Stat  406  [U.  S.  Comp.  St  Supp.  1903,  p.  282],  which  directs  the  refunding 
of  the  tax  paid  on  "contingent  beneficial  interests  which  shall  not  have 
become  vested  prior  to  July  1,  1902,"  the  testator  having  died  In  190a 

%  Bams—Assessment  of  Leoaot  Tax— Debts  of  Testatob. 

Where,  prior  to  his  death,  a  testator  had  purchased  real  estate,  and  as- 
sumed and  agreed  to  pay  as  a  part  of  the  purchase  price  certain  mort- 
gages for  which  his  grantors  were  liable,  such  mortgages  constituted  a 
debt  of  his  estate,  and  the  amount  paid  by  his  executors  In  satisfaction 
thereof  Is  to  be  deducted  from  the  amount  of  a  residuary  legacy  in  as- 
sessing the  legacy  tax  thereon  under  the  war  revenue  act  of  1888. 

Suit  to  Recover  Legacy  Taxes  Paid.    Sur  demurrers. 

Tillinghast  &  Tillinghast  and  Perkin?  &  Perkins,  for  plaintiffs, 
F.  H.  Parker,  U.  S.  Atty.,  for  defendant. 

PLATT,  District  Judge.  John  Nicholas  Brown,  of  Newport,  R. 
I.,  died  May  i,  1900,  leaving  a  will  which  has  been  duly  probated,  and 
the  plaintiffs  arc  the  executors.  In  July,  1902,  the  defendant,  on  be- 
half of  the  United  States,  assessed,  under  section  29  of  the  war  rev-, 
enue  act  of  June  13,  1898,  as  amended,  chapter  448,  30  Stat.  464,  Act 
March  2,  1901,  c.  806,  §  10,  31  Stat.  946  [U.  S.  Comp.  St.  1901,  p. 
2307],  a  tax  of  $29,791.87.  The  essential  part  of  that  section  is  as 
follows : 

"That  any  person  or  persons  having  in  charge  or  trust,  as  executors. 
•  •  •  any  legacies  •  •  •  arising  from  personal  property  ♦  •  • 
passing  after  the  passage  of  this  act  from  any  person  possessed  of  such  prop- 
erty ♦  ♦  •  by  will  ♦  •  ♦  to  any  person  or  persons  •  •  ♦  In  trust 
or  otherwise,  shall  be,  and  hereby  are,  made  subject  to  a  duty  or  tax  to  be  paid 
to  the  United  Statea" 

The  act  was  again  amended  June  27,  1902,  c.  1160,  32  Stat.  406 
[U.  S.  Comp.  St.  Supp.  1903,  p.  282].  Section  3,  which  by  its  last 
provision  is  supposed  to  affect  the  present  contention,  is  as  follows : 

•That  in  all  cases  where  an  executor  ♦  ♦  •  shall  have  paid,  or  shall 
hereafter  pay  any  tax  upon  a  legacy,  •  •  •  the  Secretary  of  the  Treas- 
ury he  *  *  *  authorized  and  directed. to  refund  ♦  ♦  ♦  so  much  of 
said  tax  as  may  have  been  collected  on  contingent  beneficial  interests  which 
shall  not  have  become  vested  prior  Jo  July  first,  nineteen  hundred  and  two. 
And  no  tax  shall  hereafter  be  assessed  or  imposed  •  ♦  ♦  upon  or  in  re- 
spect of  any  contingent  beneficial  interest  which  shall  not  become  absolutely 
vested  in  possession  or  enjoyment  prior  to  said  July  first,  nineteen  hundred 
and  twa" 
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The  plaintiffs,  having  complied  with  all  the  requisite  formalities, 
bring  suit  to  recover  the  moneys  collected. 

Section  24  of  the  testator's  will  gives  the  residue  of  the  estate  to 
trustees  who  are  to  "stand  seized  of  my  said  trust  estate  to  the  use  of 
my  child  or  children  living  at  my  death,  and  of  the  lawfully  begotten 
issue  then  living  of  the  body  of  any  child  of  mine  who  then  shall  have 
deceased;  but  so  that  the  interest  or  interests  of  such  my  child, 
children  and  issue  respectively  shall  only  become  absolutely  vested  in 
such  of  them  as  shall  then  have  attained,  or  as  shall  thereafter  live 
to  attain,  the  age  of  twenty-five  (25)  years."  The  testator  left  sur- 
viving him,  as  his  only  child,  an  infant  son  a  few  months  old,  John 
Nicholas  Brown,  Jr.  This  provision  of  the  will  is  the  storm  center 
around  which  the  contention  rages. 

The  plaintiffs  insist,  in  accordance  with  their  purpose  indicated  in 
their  return  to  the  collector,  which  read,  "Not  vested,  $1,224,083.79, — 
Beneficial  interest  contingent,"  that  it  was  and  is  entirely  uncertain 
whether  the  boy  will  ever  live  to  become  entitled  to  this  residue,  or 
whether  it  will  not  pass,  under  the  later  provisions  of  the  will,  to  other 
and  more  remote  relatives  of  the  testator,  or  possibly  to  charities ;  that 
no  interest  in  this  residue  is  vested  in  young  Brown,  and  a  fortiori 
he  has  no  interest  now  vested  in  possession,  as  required  by  the 
third  section  of  the  act  of  June  27,  1902,  before  it  can  be  taxed.  The 
defendant  contends  that  under  the  provisions  of  section  29  of  the  act 
of  June  13,  1898,  the  personal  property  included  in  residue  of  the  es- 
tate of  John  Nicholas  Brown  passed  from  said  Brown,  the  person  ab- 
solutely possessed  thereof  at  his  death,  by  his  will,  to  Harold  Brown 
and  George  W.  R.  Matteson,  as  joint  tenants,  in  trust,  prhnarily,  to  the 
use  and  benefit  of  the  testator's  son  and  only  child,  John  Nicholas 
Brown,  Jr.,  whose  beneficial  interest  immediately  attached,  and  said 
personal  property  vested  immediately  and  absolutely,  upon  the  death 
of  the  testator,  in  said  trustees,  in  trust,  unaffected  by  any  contin- 
gency whatever,  and  so  is  not  within  the  provisions  of  the  act  of  June 
27,  1902;  that  it  is  the  passing  of  this  personal  property  from  the 
testator  to  these  trustees,  in  trust,  which  is  subjected  to  the  tax  or 
duty  imposed  by  the  statute  in  behalf  of  the  United  States,  and  this 
passing  is  absolute  and  not  contingent.  It  insists  that  the  residuary 
legacy  of  over  $1,000,000  is  a  legacy  arising  from  personal  property 
passing  after  the  passage  of  this  act  (June  13,  1898)  from  a  person  (the 
testator)  possessed  of  such  property,  by  will,  to  any  persons  (the 
trustees)  in  trust  or  otherwise,  where  the  person  entitled  to  the  bene- 
ficial interest  is  the  lineal  issue  (son  of  the  testator),  and  where  the 
amount  or  value  of  the  property  exceeds  $1,000,000;  that  the  passing 
is  the  essence  of  the  transaction,  which  gives  the  government  a  right 
to  reach  in  its  hand  and  extract  the  tax ;  that  this  passing  is  direct 
from  the  testator  to  the  trustees,  and  the  only  question  is  whether 
the  beneficiary  takes  a  vested  interest  at  once,  or  must  wait  until  he 
attains  the  prescribed  age  of  25  years. 

The  courts  always  vest  a  legacy  at  once  if  it  can  reasonably  be  done. 
"Nature  abhors  a  vacuum,"  and,  on  a  like  principle,  it  is  very  unsatis- 
factory to  see  the  beneficial  interest  reaching  out  its  feelers  in  all 
directions,  hoping  to  find  some  secure  resting  place  and  finding  none 
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within  reach.  The  question  is  whether  the  beneficial  interest  given  by 
the  testator  to  his  infant  son  became  at  the  testator's  death  a  vested 
interest,  subject  to  being  divested  by  his  death  before  reaching  the 
age  of  25  yekrs,  or  whether  it  became  a  contingent  interest  which 
could  only  become  vested  by  reaching  that  age.  After  a  thoughtful  ex- 
amination of  the  whole  matter,  I  am  clearly  of  the  opinicm  that,  from 
every  viewpoint,  both  authority  and  reason  sustain  the  former  con- 
strviCtion. 

As  to  the  effect  of  the  act  of  June  27,  1902,  it  is  perhaps  enough 
to  say  that  section  3  of  that  act  only  assumes  to  deal  with  con- 
tingent interests;  and,  since  the  entire  interests  under  consideration, 
both  legal  and  beneficial,  became  vested  instanter  upon  the  death  of  the 
testator,  it  is  not  apparent  that  it  can  in  any  way  be  deemed  important. 
It  is  clear  that,  by  the  vesting  of  the  personal  estate  in  the  living  child, 
at  the  testator's  death  that  child  became  in  right  entitled  to  the  en- 
joyment of  the  trust  estate.  It  is  true  that  the  extent  of  the  actual 
enjoyment  for  a  time  is  subject  to  the  sound  discretion  of  the  trustees, 
but  that  discretion  is  one  subject  to  control  by  the  courts,  and  that 
"sound  discretion"  avails  no  one  except  the  infant  son.  In  every  way 
the  estate  must  be  cared  for  in  his  behalf.  The  provisions  of  the  will 
vested  in  right  the  entire  beneficial  interest  or  estate  in  the  residuum 
in  John  Nicholas  Brown,  Jr.,  with  a  partial  suspension  and  control  of 
enjoyment,  and  a  suspension  of  possession  as  to  the  principal,  until  he 
reached  the  age  of  25  years.  Such  suspension  does  not  make  the  leg- 
acy a  contingent  one^  No  contingency  attaches  to  the  right  of  enjoy- 
ment ;  the  only  contingency  is  as  to  the  extent  of  the  actual  enjoy- 
ment. It  is  the  uncertainty  of  the  right  of  enjoyment  which  renders  a 
legacy  contingent,  not  the  uncertainty  of  its  actual  enjoyment.  The 
law  does  not  favor  a  construction  which  suspends  the  title.  The  only 
suggestion  of  contingency  in  this  case  is  found  in  the  time  of  pa\- 
ment,  not  in  the  right  to  the  estate  itself,  and,  if  the  language  affords 
ground  for  a  doubt,  the  courts  will,  if  it  is  reasonable  to  do  so,  con- 
strue such  to  have  been  the  intent  of  the  testator.  The  words  "abso- 
lutely vested,"  in  the  circumstances  surrounding  the  situation,  should 
be  taken  to  mean  "indefeasibly  vested." 

This  case  has  been  elaborately  argued  and  briefed.  In  this  opinion 
there  is  a  noticeable  absence  of  elaboration  or  citation.  In  truth,  how- 
ever, the  entire  matter  has  been  studied  with  exhaustive  care.  Every 
contention  of  the  plaintiffs  has  been  faithfully  examined.  The  dis- 
cussion was  of  great  interest,  and  I  feel  personally  well  repaid  for  my 
researches,  in  spite  of  the  occasional  weariness  which  they  have  in- 
duced. 

The  demurrrer  to  the  first  count  must  be  sustained. 

The  gist  of  the  second  count  is  this :  The  testator,  in  taking  con- 
veyances of  certain  real  estate  in  Minneapolis,  assumed  and  agreed  to 
pay,  as  part  of  the  purchase  price,  that  portion  of  the  mortgage  there- 
on for  which  his  grantors  were  each  liable,  to  wit,  $50,000.  The  plain- 
tiffs have  paid  the  $100,000  as  a  debt  of  the  estate.  The  Internal  Reve- 
nue Department  included  that  amount  in  the  legacy,  and  collected  the 
tax,  and  the  plaintiffs  seek  it  back.  It  seems  clear  that  the  $100,000 
was  a  debt  which  had  to  be  paid,  just  as  much  as  rents,  charitable  sub- 
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scriptions,  or  amounts  due  on  building  contracts.    The  personalty  left 
after  paying  debts  made  up  the  legacy  which  passed.    Just  that,  and 
nothing  more.    The  law  of  Minnesota  and  Rhode  Island  is  such  as  to 
remove  even  a  vestige  of  doubt  on  this  point. 
The  demurrer  to  the  second  count  is  overruled. 


PECK  T.  KINNEY,  Revenue  Collector. 

(drcuit  Court,  D.  Connecticut    March  10,  1904.) 

No.  541. 

1.  Internal  Revenxjib— Legacy  Taxes— Natube  of  Estate. 

A  testator  by  his  wUl  left  a  fund  in  trust  to  be  invested  by  the  trustee, 
and  provided  that  ftom  such  fund  and  its  accumulations  a  certain  sum 
should  be  paid  each  year  to  his  wife  and  his  three  daughters,  one-fourth 
to  the  wife  and  one-fourth  to  each  daughter,  or,  in  case  of  the  death  of 
a  daughter,  to  her  issue,  if  any,  living  at  the  time  of  such  payment  In 
case  a  daughter  should  die  and  not  be  represented  by  living  issue,  the 
shares  of  the  wife  and  other  daughters  were  to  be  proportionately  in- 
creased. After  the  wife's  death  the  payments  previously  payable  to  her 
were  to  be  divided  In  accordance  with  the  law  of  Inheritance,  the  daugh- 
ters being  his  only  children.  Held,  that  for  the  purpose  of  assessing  leg- 
acy taxes  thereon  under  the  war  revenue  act  of  June  18,  1898,  c.  448,  30 
Stat  464,  2  Supp.  Rev.  St  798  [U.  S.  Comp.  St  1901.  p.  2307],  as  amended 
in  Act  March  2,  1901,  c.  800,  §  10,  31  Stat  946  [U.  S.  Comp.  St  1901,  p. 
2307],  each  of  the  daughters  should  be  treated  as  vested  with  a  life  estate 
in  one-fourth  of  the  fund  and  a  life  estate  in  remainder  subject  to  the 
mother's  life  use,  in  one-third  of  the  remaining  foiu-th. 

Suit  to  Recover  Legacy  Taxes  Paid.    Sur  demurrer. 
Tillin^hast  &  Tillinghast  and  Perkins  &  Perkins,  for  plaintiff, 
Francis  H.  Parker,  U.  S.  Atty.,  for  defendant. 

PLATT,  District  Judge.  Walter  A.  Peck,  of  Providence,  R.  I.,  died 
May  31,  1 901,  leaving  a  will  in  which  he  appointed  the  plaintiff  execu- 
trix, which  was  duly  probated.  The  defendant  then  was,  and  still  is, 
collector  of  internal  revenue  for  the  district  of  Connecticut  and  Rhode 
Island.  The  said  Kinney,  in  the  performance  of  his  official  duties,  and 
claiming  to  act  pursuant  to  the  war  revenue  act  of  June  13,  1898,  c. 
448,  30  Stat.  464,  2  Supp.  Rev.  St.  798  [U.  S.  Comp.  St.  1901,  p.  2307], 
and  the  amendments  thereof.  Act  March  2,  1901,  c.  806,  §  10,  31  Stat. 
946  [U.  S.  Comp.  St.  1901,  p.  2307],  and  Act  June  27,  1902,  c.  1160,  § 
3,  32  Stat.  406  [U.  S.  Comp.  St.  Supp.  1903,  p.  282],  collected  from  the 
plaintiff  as  executrix,  on  or  about  November  12,  1902,  the  sum  of 
$2,679.57,  as  the  duty  or  tax  payable  to  the  United  States  under  said 
statutes.  The  second  and  third  clauses  of  the  will  provide  for  legacies 
passing  in  trust  to  different  trust  companies,  amounting  to  $200,000 
each.  The  issue  can  be  simplified  by  presenting  the  essential  portions 
of  the  second  clause,  and  assuming  that  the  amount  to  be  dealt  with  is 
$400,000.  The  trust  is  created  in  these  words :  "I  give,  devise  and  be- 
queath to  the  Rhode  Island  Hospital  Trust  Company  *  *  *  $200,- 
000  or  property  of  that  value  in  trust,  and  with  the  powers  and  for  the 
purposes  hereinafter  set  forth,  namely,"  in  brief,  to  invest  the  same, 
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collect  the  income  out  of  the  trust  estate,  pay  the  charges,  including 
all  taxes,  assessments,  repairs,  etc.,  and  a  reasonable  ccnnpensation 
for  trustees'  services,  minute  suggestions  and  directions  being  made 
as  to  these  duties,  and  then  the  will  proceeds : 

"The  trustee  for  the  time  being  shall  from  time  to  time  as  often  as  once  in 
each  six  months  during  the  continuance  of  this  trust,  pay  out  from  the  then 
trust  funds  and  property  (including  accumulations  of  income  as  well  as  the 
then  corpus  of  the  estate)  at  the  rate  of  $7,000  per  year  until  the  principal 
or  corpus  of  said  trust  estate  and  property  as  well  as  all  accumulations  of 
income,  have  been  exhausted.  Daring  the  lifetime  of  my  wife,  if  she  sur- 
vives me,  she  is  to  receive  the  same  fractional  share  of  each  of  said  payments 
as  would  be  payable  to  her  upon  an  equal  division  of  said  payments  between 
herself  and  my  children  living  or  represented  by  living  issue  at  the  time  of 
such  payments  respectively.  For  example  if  my  family  consists  of  its  pres- 
ent members,  one-fourth  to  her,  but  if  at  my  death  or  at  any  time  during  the 
term  of  her  life  either  of  my  children  should  die  leaving  no  issue  surviving, 
or  the  issue  of  any  deceased  child  should  all  die,  the  fractional  part  of  my 
wife  is  to  be  increased,  from  and  after  such  occurrence  to  make  her  payment 
equal  that  of  each  of  my  children  then  living,  and  if  my  wife  survives  me, 
and  at  my  death  or  at  any  time  during  her  life  neither  of  my  children  nor 
any  issue  of  theirs  is  surviving,  the  whole  of  said  payments  shall  be  made  to 
her  as  they  respectively  become  due  and  payable  during  the  term  of  her  life." 

In  the  event  which  happened,  one-fourth  of  said  payments  go  to  his 
wife  during  her  life,  and  one-fourth  to  each  of  the  daughters  during 
the  life  of  the  wife.  The  testator  provides  that,  if  during  the  wife's  life 
either  of  the  daughters  die  without  leaving  living  issue,  the  payments 
shall  be  increased  to  one-third  each  to  the  surviving  daughters  and  the 
mother,  and  so  on  in  case  others  die,  and  that,  if  all  the  daughters  die 
without  issue,  then  all  the  payments  shall  be  made  to  the  wife  during 
her  life,  and,  if  any  daughter  dies  leaving  surviving  issue,  the  issue  to 
take  per  stirpes  the  share  of  the  parent.  From  and  after  the  decease  of 
the  wife  the  residue  of  the  payments  prior  thereto  payable  to  the  wife 
are  to  be  paid  to  the  same  persons  that  would  inherit  real  estate  from 
the  testator  under  the  present  laws  of  Rhode  Island  had  he  then  died 
intestate,  and  in  the  same  proportions,  i.  e.,  equally  to  his  daughters 
while  the  daughters  live.  By  clause  6  he  gives  the  residue  of  his  es- 
tate to  his  wife.  The  defendant  holds  that  each  of  the  three  daughters 
took  under  the  two  trusts  a  life  estate  in  $100,000,  and  a  remainder 
(subject  to  the  life  use  of  the  wife)  in  one-third  of  $100,000  in  addition, 
and  assessed  and  collected  taxes  on  that  basis;  while  the  plaintiff 
contended  that  each  daughter  took  only  an  annuity  of  $3,500  per  year 
for  life,  the  taxes  or  duties  on  which  would  amount  to  $2,201.90,  and 
that  the  daughters'  interests  in  the  residue  of  their  mother's  share 
were  contingent,  and  hence  not  taxable,  and  that  the  sum  of  $477.66 
was  wrongfully  exacted  and  should  be  refunded. 

The  time  when  the  trust  is  to  terminate  is  not  definitely  stated  in  the 
will,  but  the  plaintiff  and  defendant,  in  computing  the  tax  on  the  inter- 
ests of  the  testator's  daughters,  alike  assume  that  the  trusts  terminate 
with  the  decease  of  the  last  survivor  of  the  daughters,  and  for  the  pur- 
pose of  this  case  that  date  is  to  be  regarded  as  the  time  when  the 
trusts  terminate.  The  plaintiff  duly  protested  against  the  disputed  col- 
i/*ctions,  and  filed  a  claim  for  the  abatement  and  repayment  of  same, 
which  was  not  allowed  by  the  commissioner  of  internal  revenue.  Wal- 
ter A.  Peck,  at  the  time  of  his  death,  was  the  absolute  owner,  duly 
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seized  and  possessed,  of  the  property  disposed  of  as  above  in  trust,  and 
said  estate  passed  by  his  will  to  the  trustees  named,  in  trust  for  the 
benefit  of  the  cestuis  que  trust,  and  the  executrix  duly  qualified,  as- 
sumed charge  of  the  testator's  estate,  and  performed  her  duties  in  con- 
nection therewith.  That  the  testator  left,  him  surviving,  his  wife, 
Louise  L.  Peck,  aged  45  years,  and  three  daughters,  Louise  L.  Peck, 
Jr.,  aged  20,  Margaret,  aged  18  years,  and  Carolyn,  aged  17  years. 
That  at  the  death  of  the  testator,  when  said  taxes  were  collected,  and 
at  the  present  time,  there  were  no  persons  presently  entitled  to  any 
beneficial  interest  in  the  remainder  interest  in  said  trust  fund  after  the 
death  of  Louise  L.  Peck,  except  the  three  daughters.  The  legality  of 
the  assessment  of  $163.11  is  determine^  so  far  as  this  court  controls, 
by  the  considerations  in  Brown  v.  Kinney,  Collector,  128  Fed.  310. 

It  only  remains  to  decide  whether  the  collector  should  have  treated 
the  legacies  to  the  daughters  as  a  life  estate  in  $100,000  each,  as  he  did, 
or  as  annuities  of  $3,500  each;  in  other  words,  whether  he  has  col- 
lected an  excess  01  $314.55.  The  will  fails  to  contain  words  which  can 
be  so  translated  as  to  provide  for  annuities.  The  spirit  of  the  will  is 
against  it.  The  testator  evidently  doubted  the  power  of  the  legacies 
to  yield  3>4  per  cent.  With  parental  care  he  arranged  that  such  a  per- 
centage should  be  found,  even  if  it  became  necessary  to  disturb  the 
corpus.  The  common  sense  of  the  situation  is  against  it.  Why  should 
the  testator  have  intended  annuities  when  it  was  a  simple  matter  to 
purchase  them  at  a  very  large  saving?  Furthermore,  the  essential  ear- 
marks of  an  annuity  are  woefully  lacking.  The  only  element  which 
smacks  of  annuity  is  the  possibility  of  decreasing  the  corpus  in  making 
the  $14,000  payments.  The  provisions  as  to  time  and  manner  of  pay- 
ments are  strongly  indicative  of  a  life  estate,  and  in  no  sense  resemble 
the  principles  which  apply  to  annuities.  Whenever  the  class  to  which 
payments  are  to  be  made  decreases,  an  increase  in  the  amount  payable 
to  each  member  is  provided  for.  The  death  of  the  widow  will  diminish 
the  class  one-fourth,  without  possibility  of  restoration.  It  is  very 
clear  to  my  mind  that  the  intent  of  the  testator  was  to  care  for  the 
daughters  by  a  life  estate  in  at  least  $100,000  each,  going  to  the  ex- 
tent of  providing  that  a  fair  income  therefrom  should  be  guarantied 
them  by  dipping  into  the  corpus,  if  it  should  become  necessary  to 
do  so. 

The  demurrer  should  be  sustained.    So  ordered. 


In  re  MACHIN  et  al. 

(Difltrlct  Oourt,  B.  D.  Pennsylvania.    February  12,  1904.) 

No.  1,808. 

Bankbuptct—Selection  of  Tbustek— Votes  fob  Ineligible  Candidate. 
Votes  voluntarily  cast  for  a  trustee  by  creditors  of  a  bankrupt  acting  in 
their  own  behalf  cannot  be  rejected  and  ignored  because  the  person  voted 
for  was  one  who  could  not  be  approved  by  the  court,  because  of  his  pre- 
vious relation  to  the  bankrupt ;  and  where  the  counting  of  such  votes  re- 
sults in  a  failure  to  select  a  trustee  by  the  requisite  number  of  creditors 
and  amount  of  claims,  and  no  request  for  a  second  election  is  made,  the 
referee  Is  authorized  to  make  the  selection  himself. 
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In  Bankruptcy.    On  certificate  from  referee. 

Charles  F.  Van  Horn,  for  trustee. 

Edward  L.  Perkins,  M.  Hampton  Todd,  and  Charles  H.  Pile,  for 
creditors. 

J.  B.  McPHERSON,  District  Judge.  The  report  of  the  learned 
referee  sufficiently  vindicates  his  conclusions.  The  votes  cast  upon 
proxies  that  had  been  solicited  by  the  bankrupts  were  properly  rejected, 
but  I  agree  with  the  referee  in  thinking  that  the  votes  of  certain  otlier 
creditors  were  not  void,  and  could  not  be  rejected,  merely  because 
they  were  offered  in  favor  of  a  candidate  who  had  fomierly  been  the 
attorney  of  the  bankrupts.  Conceding  for  present  purposes  that  he 
could  not  be  approved,  because  of  his  previous  relation,  it  does  not  fol- 
low that  the  votes  voluntarily  cast  for  him  are  not  to  be  regarded  at 
all.  The  creditors  who  cast  them  were  exercising  "a  legal  right  in  a 
legal  and  proper  manner,"  to  use  the  language  of  the  referee ;  and,  even 
if  they  were  voting  for  a  candidate  who  could  not  be  approved  by  the 
court,  this  did  not  make  their  votes  a  nullity,  so  that  the  opposing  can- 
didate must  be  declared  elected.  The  bankrupts'  former  attorney  had 
a  majority  in  number,  while  his  opponent  had  a  majority  in  amount, 
and  it  therefore  appeared  that  the  creditors  were  not  sufficiently  united 
'to  make  a  choice.  No  request  for  a  second  election  was  made,  and  the 
referee  was  right  in  selecting  the  trustee  himself.  The  cases  of  Falter 
V.  Reinhard,  io6  Fed.  57,  45  C.  C.  A.  218,  Re  Rekersdres  (D.  C.)  108 
Fed.  206,  and  Re  Henschel  (D.  C.)  109  Fed.  861,  are  not  in  point,  as 
will  at  once  appear  when  the  materially  different  fact  is  considered  that 
the  votes  now  complained  of  were  not  procured  by  the  bankrupt,  or 
in  his  interest,  but  were  voluntarily  cast  by  the  creditors  themselves. 
In  Falter  v.  Reinhard  the  votes  rejected  were  procured  by  the  active  in- 
tervention of  the  bankrupts  or  their  agents.  In  Re  Rekersdres  the 
court  sustained  the  referee  in  refusing  to  appoint  a  trustee  who  had 
been  elected  by  proxies  voted  upon  by  an  attorney  who  represented  the 
bankrupt  at  tiie  meeting,  and  occupied  an  office  with  her  attorney. 
And  in  Re  Henschel  votes  were  rejected  because  complicity  with  the 
bankrupt  was  charged  against  the  attorney  who  offered  to  cast  them, 
and  he  refused  to  answer  any  questions  on  the  subject.  In  each  of 
these  cases  the  bankrupt's  interference  either  appeared,  or  was  believed 
to  exist,  and  the  votes  were  rejected  on  that  ground,  whereas  in  the 
case  now  under  consideration  there  is  no  evidence  to  show  that  the 
votes  cast  for  the  former  attorney  of  the  bankrupts  were  in  any  degree 
procured  or  influenced  by  them,  or  by  any  one  else  in  their  behalf. 

The  order  of  the  referee  is  affirmed. 
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In  re  PAOB. 

(drcnlt  Court,  D.  Washington,  N.  D.    February  18,  1901) 

Na  1.074. 

1.  CusTouB  DunEa— Livs   Stock— Andiaub  IHpobtbd   tob  Bbbeding  Pub- 

POSES 

Paragraph  473  of  the  tariff  act  of  1897  (Act  July  24. 1897,  c  11, 1  2,  Free 
List,  30  Stat  194  [U.  S.  Comp.  St  1901,  p.  1679]).  placing  on  the  free  list 
**any  animal  imported  specially  for  breeding  purposes."  if  pure  bred,  of 
a  recognized  breed,  and  duly  registered,  does  not  limit  such  right  of  free 
Importation  to  citizens  of  the  United  States,  nor  restrict  it  to  animals  im- 
ported for  the  personal  use  of  the  importer,  and  not  for  sale ;  and.  in  view 
of  the  manifest  policy  of  the  provision  to  encourage  improvement  in  the 
breeds  of  live  stock  by  farmers  and  stock  raisers,  neither  the  adminis- 
trative officers  nor  the  courts  are  authorized  to  read  such  restriction  into 
the  law. 

Petition  for  review  of  a  decision  of  the  Board  of  General  Appraisers 
denying  free  importation  of  ten  Percheron  horses,  to  be  sold  in  the 
United  States  for  breeding  purposes.  G.  A.  5,247,  T.  D,  24,112.  Re- 
versed. 

See  U.  S.  V.  196  Mares  (C  C.)  29  Fed.  139,  and  U.  S.  v.  11  Horses 
(C.  C.)  30  Fed.  916. 

William  J.  Gibson  and  W.  H.  Bogle,  for  petitioner, 
Edward  E.  Cushman,  Asst  U.  S.  Atty. 

HANFORD,  District  Judge.  The  material  facts  in  this  case  arc 
that  tlie  appellant,  Hubert  F.  Page,  resides  in  British  Columbia,  where 
he  has  a  stock-breeding  farm,  and  is  engaged  in  raising  horses  for 
sale.  On  October  18,  1901,  he  imported  into  the  United  States,  at 
Sumas,  in  the  collection  district  of  Puget  Sound,  four  Percheron  stal- 
lions, invoiced  and  appraised  at  $500  each,  and  six  Percheron  mares, 
invoiced  and  appraised  at  $300  each.  Said  animals  were  pure  bred, 
of  a  recognized  breed,  and  duly  registered.  They  were  raised  by  the 
importer  on  his  farm,  and  were  brought  into  this  state  to  be  sold  for 
breeding  purposes,  and  eight  of  them  were  sold,  bringing  an  average 
price  of  $394  each ;  and  tfie  owner,  being  unable  to  obtain  a  satisfac- 
tory price  for  the  other  two,  took  them  back  to  his  farm  in  British 
Columbia. 

It  is  claimed  that  these  animals  should  have  been  admitted  into  the 
United  States  free  of  duty,  under  paragraph  473  of  the  tariff  act  of 
1897  (Act  July  24,  1897,  c.  II,  §  2,  Free  List,  30  StaL  194  [U.  S.  Comp. 
St.  1901,  p.  1679]),  which  is  as  follows: 

"Any  animal  Imported  specially  for  breeding  purposes  shall  be  admitted 
free:  provided,  that  no  such  animal  shall  be  admitted  free  unless  pure  bred 
of  a  recognized  breed,  and  duly  registered  in  the  book  of  record  established 
for  that  breed:  and  provided  further,  that  certificate  of  such  record,  and  of 
the  pedigree  of  such  animal  shall  be  produced  and  submitted  to  the  customs 
officer,  duly  authenticated  by  the  proper  custodian  of  such  book  of  record,  to- 
gether with  the  affidavit  of  the  owner,  agent,  or  importer,  that  such  animal 
is  the  identical  animal  described  in  said  certificate  of  record  and  pedigree: 
and  provided  further,  that  the  Secretary  of  Agriculture  shall  determine  and 
certify  to  the  Secretary  of  the  Treasury  what  are  recognized  breeds  and  pure 
bred  animals  under  the  provisions  of  this  paragraph.    The  Secretary  of  the 
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Treasury  may  prescribe  such  additional  regulations  as  may  be  required  for 
the  strict  enforcement  of  this  provision.  Cattle,  horses,  sheep,  or  other  domes- 
tic animals  straying  across  the  boundary  line  into  any  foreign  country,  or 
driven  across  sifch  boundary  line  by  the  owner  for  temporary  pasturage  pur- 
poses only,  together  with  their  ofTsprlng,  may  be  brought  back  to  the  United 
States  within  six  months  free  of  duty,  under  regulations  to  be  prescribed  by 
the  Secretary  of  the  Treasury.'' 

All  of  the  requirements  of  this  statute,  and  of  departmental  regula- 
tions with  respect  to  the  importation  of  live  animals  for  breeding  pur- 
poses free  of  duty,  were  fully  complied  with,  but  the  collector  of  cus- 
toms exacted  payment  of  a  duty  tax  of  25  per  cent  ad  valorem,  which 
the  importer  paid  under  protest.  Upon  a  review  of  the  case,  the  Board 
of  General  Appraisers  confirmed  the  exaction  of  the  collector  of  cus- 
toms, and,  to  reverse  that  decision,  the  importer  has  made  an  applica- 
tion to  this  court.  The  case  has  been  heard  and  submitted  upon  the 
record  and  facts  certified  by  the  board. 

It  is  an  undisputed  fact  that  the  animals  were  each  suitable  and  valu- 
able for  breeding  purposes,  and  wete  intended  to  be  used  for  that  pur- 
pose, and,  after  being  imported,  were  bought  for  that  purpose  at  prices 
considerably  higher  than  would  have  been  paid  for  such  animals  in- 
tended for  general  utility ;  and  there  is  no  question  of  fraud  or  want  of 
good  faith  on  the  part  of  the  importer  involved.  The  only  pounds 
upon  which  the  Board  of  General  Appraisers  refused  to  admit  these 
horses  free  of  duty  are  that  the  importer  does  not  live  in  the  United 
States,  and  the  animals  were  not  imported  by  him  for  his  own  per- 
sonal use  for  breeding  purposes  within  the  United  States,  but  to  be  sold. 

The  statute  applicable  to  the  facts  in  this  case  which  was  in, force 
at  the  time  of  the  importation  in  question  does  not  in  terms,  nor  by 
implication,  restrict  the  importation  of  animals  for  breeding  purposes 
so  as  to  confer  any  special  privilege  in  that  respect  upon  citizens  or  in- 
habitants of  the  United  States;  nor  does  it  prohibit  the  sale  of  such 
animals  after  being  imported  free.  The  manifest  object  of  the  law  is 
to  assist  farmers  and  stock  raisers  in  the  United  States  in  the  produc- 
tion within  the  United  States  of  the  best  breeds  of  live  stock.  Except 
in  the  comparatively  few  instances  of  wealthy  stock  fanciers,  those  who 
require  breeding  animals  cannot  afford  to  import  them.  They  must 
buy  of  others  who  can  make  a  profit  by  importing  animals  for  sale, 
and  Confess,  by  omitting  words  expressing  an  intent  to  restrict  the 
right  of  free  importation  to  the  few  who  can  afford  to  import  animals 
for  their  personal  use,  acted  advisedly.  The  words  used  by  Congress 
were  well  chosen  to  express  accurately  the  legislative  intent,  the  law 
does  not  require  construction  to  make  it  intelligible,  and  there  is  no 
authority  given  to  the  courts,  nor  to  administrative  officers  of  the  gov- 
ernment, to  add  words  or  phrases  to  a  statute  in  order  to  change  its 
meaning  or  restrict  its  application.  Newhall  v.  Sanger,  92  U.  S.  765, 
23  L.  Ed.  769;  Morrill  v.  Jones,  106  U.  S.  466,  i  Sup.  Ct  423,  27  L. 
Ed.  267. 

The  appellant  is  entitled  to  recover  from  the  United  States  the  amount 
paid  as  duty  upon  the  animals  referred  to,  and  I  direct  that  a  judgment 
be  entered  reversing  the  decision  of  the  Board  of  General  Appraisers. 
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In  re  YEW  BING  HL 

(District  Court,  D.  MassachusettB.    January  27, 190i.) 

No.  1,533. 

1.  Ohinxse^  Ezclusioii  Acia— Persons  Entebing  LAWFX7LLT--GHAif oe  or  Oo- 

CUPATION. 

A  Chinaman,  who  has  lawfully  entered  the  United  States  as  a  merchant, 
and  has  lawfully  practiced  his  calling  here  for  some  time  thereafter,  but 
who  is  not  a  merchant  at  the  time  of  his  arrest,  is  not  subject  to  deporta- 
tion under  existing  statutes. 

William  H.  Garland,  Asst.  U.  S.  Atty. 
John  L.  Dyer,  for  defendant. 

LOWELL,  District  Judge.  The  commissioner  has  found  that  the 
respondent  entered  the  United  States  lawfully  as  a  bona  fide  merchant 
in  1897,  having  a  consular  certificate  issued  in  pursuance  of  section  6 
of  Act  July  5, 1884,  c.  220, 23  Stat.  ii6  [U.  S.  Comp.  St.  1901,  p.  1307]. 
As  he  saw  and  examined  the  witnesses,  I  accept  this  finding,  and  also 
his  further  finding  that  the  respondent  has  since  ceased  to  be  a  mer- 
chant. It  seems  ttiat  he  was  a  merchant  for  some  time  after  his  arrival 
in  the  United  States,  but  that  he  had  ceased  to  be  a  merchant,  and  prob- 
ably had  become  a  laborer,  months,  if  not  years,  before  he,  was  ar- 
rested. The  question  presented  is  one  of  law.  Is  a  Chinaman,  who 
has  lawfully  entered  thi  country  as  a  merchant,  and  has  lawfully  prac- 
ticed his  calling  here  for  some  time  thereafter,  but  who  is  not  a  mer- 
chant at  the  time  of  his  arrest,  subject  to  deportation  under  the  trea- 
ties and  statutes?  Speaking  generally,  the  Chinese  exclusion  acts  are 
directed  to  prevent  the  unlawful  coming  of  Chinese  into  the  United 
States,  and  to  remove  those  who  have  come  in  unlawfully.  Though 
the  Treaty  of  1880,  art  i  (22  Stat.  826),  gives  the  United  States  the 
right  to  regulate,  limit,  or  suspend  "such  coming  or  residence,"  yet  the 
acts  of  1882  (Act  May  6,  1882,  c.  126,  §  i,  22  Stat.  58  [U.  S.  Comp. 
St.  1901,  p.  1305])  and  1884  affected  only  "coming."  So  the  act  of 
September,  1888  (Act  Sept.  13,  1888,  c.  1015,  §  2,  25  Stat.  476  [U.  S. 
Comp.  St.  1901,  p.  13 12]),  by  its  title,  and  the  act  of  October,  1888 
(Act  Oct.  I,  1888,  c  1064,  §  I,  25  Stat.  504  [U.  S.  Comp.  St.  1901,  p. 
13 18]),  by  its  provisions,  are  limited  in  their  prohibitions  to  Chinamen 
unlawfully  coming  into  the  United  States.  Section  i  of  the  latter  for- 
bids to  remain  in  the  United  States  only  those  Chinese  laborers  who 
shall  have  returned  to  the  United  States  after  the  passage  of  the  act. 
Thus  far  no  indication  appears  that  a  Chinaman  who  has  lawfully  en- 
tered the  United  States  may  not  change  his  occupation  after  entry 
without  risk  of  deportation.  The  acts  of  1892  (Act  May  5,  1892,  c. 
60,  §  6,  27  Stat  25  [U.  S.  Comp.  St.  1901,  p.  1321])  and  1893  (Act 
Nov.  3,  1893,  c.  14,  §  I,  28  Stat.  7  [U.  S.  Comp.  St.  1901,  p.  1321])  by 
their  titles  prohibit  only  "the  coming  of  Chinese  persons  into  the 
United  States."  It  is  true  that  section  6,  both  in  its  original  and 
amended  form,  provides  for  the  deportation  of  any  Chinese  laborer  who 

1 1.  Citizenship  of  Chinese,  see  notes  to  1  a  C.  A«  212,  35  a  O.  A.  832. 
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shall  be  found  within  the  United  States  without  a  certificate  of  regis- 
tration ;  but  in  the  case  of  Fong  Yue  Ting  v.  United  States,  149  U. 
S.  698,  725,  13  Sup.  Ct  1016,  37  L.  Ed.  90s,  the  court  said  that  the 
act  "deals  with  two  classes  of  Chinese  persons :  First,  those  'not  law- 
fully entitled  to  be  or  remain  in  the  United  States' ;  and,  second,  those 
'entitled  to  remain  in  the  United  States.'  These  words  of  description 
neither  confer  nor  take  away  any  right;  but  simply  designate  the 
Chinese  persons  who  were  not  or  who  were  authorized  or  permitted 
to  remain  in  the  United  States  under  the  laws  and  treaties  existing  at 
the  time  of  the  passage  of  this  act,  but  subject,  nevertheless,  to  the 
power  of  the  United  States  absolutely  or  conditionally  to  withdraw 
the  permission  and  to  terminate  the  authority  to  remain."  The  act 
is  thus  held  to  concern  only  those  Chinamen  who  were  in  the  United 
States  at  the  time  of  its  passage.  The  substantive  rights  of  these  per- 
sons were  not  affected.  Those  who  were  entitled  to  remain  before  the 
passage  of  the  act  were  entitled  to  reniain  thereafter,  although  in  some 
cases  registration  was  made  the  necessary  evidence  of  their  right  to 
remain.  Those  not  required  to  register  were  unaffected  by  the  act,  ex- 
cept that  new  procedure  and  new  rules  of  evidence  were  established 
applicable  to  all  proceedings  for  deportation.  If  those  Chinamen  who 
were  not  required  to  register  (such  as  merchants,  during  the  registra- 
tion period — In  re  Chin  Ark  Wing  [D.  C]  115  Fed.  412 — ^and  China- 
men born  in  the  United  States)  may  not  be  deported,  though  found  as 
Chinese  laborers  without  certificates,  it  seems  that  those  who  lawfully 
entered  the  United  States  as  merchants  after  tl%  period  of  registration, 
and  later  became  laborers,  are  also  without  the  purview  of  the  exclu- 
sion acts.  This  conclusion  is  not  affected  by  Act  April  29,  1902,  c. 
641,  32  Stat.  176  [U.  S.  Comp.  St.  Supp.  1903,  p.  188].  Taken  as  a 
whole,  the  legislation  appears  not  to  intend  the  deportation  of  any 
Chinaman  who  lawfully  entered  the  United  States,  and,  since  his  entry, 
has  complied  with  every  applicable  provision  of  statute.  .  That  the 
intent  of  Congress  is  thus  correctly  interpreted  the  court  cannot  pre- 
tend to  be  sure,  so  numerous  and  confused  are  the  existmg  statutes,  but 
the  construction  given  is  tliat  which  appears  most  generally  consistent 
with  the  language  and  intent  of  the  several  acts  and  treaties.  It  may 
be  urged  that  this  construction  tends  to  encourage  fraudulent  entry, 
the  Chinese  immigrant  asserting  that  he  is  a  merchant,  though  in  real- 
ity a  laborer.  The  observation  has  weight,  and  the  courts  will  scrutin- 
ize with  care  evidence  tending  to  show  that  a  Chinaman  who  is  a  la- 
borer at  the  time  of  his  arrest  was  a  merchant  at  the  time  of  his  entry 
into  the  coimtry.  U.  S.  v.  Yong  Yew  (D.  C.)  83  Fed.  832,  838.  The 
learned  commissioner  has  given  this  careful  scrutiny  to  the  evidence  in 
the  case  at  bar,  and  in  accordance  with  his  findings  of  fact  the  re- 
spondent must  be  discharged. 
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GREAT  WESTERN  MIN.  &  MFG.  CO.  T.  HARRIS  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    December  16,  1903.) 

No.  12. 

L  CoBFOBATioNS— Rights  of  Cbeditobs— Wbongful  Divebsion  of  Assets. 

A  corporation,  which  had  endeavored  without  success  to  sell  an  issue 
of  bonds  at  60  per  cent  of  their  par  value,  received  an  offer  of  85  per 
cent  for  the  bonds  with  a  bonus  of  stock  equal  to  50  per  cent  of  the  bond 
issue:  It  accepted  such  offer,  making  an  agreement  with  its  stockholders 
by  which  they  furnished  the  stock  pro  rata,  and  received  therefor  25 
cents  out  of  every  85  paid  by  the  bond  purchasers.  At  the  same  time  the 
corporation  issued  to  them  additional  stock  equal  to  a  part  of  the  amount 
sold,  reciting  as  consideration  therefor  the  previous  making  of  permanent 
betterments  on  its  property  from  net  profits.  Melds  that  such  stock  trans- 
action did  not  affect  the  corporation,  or  the  value  of  its  assets,  so  as  to 
entitle  it  or  its  bondholders  or  creditors  to  recover  from  the  old  stock- 
holders the  amounts  so  received  by  them  as  assets  wrongfully  withdrawn 
from  the  corporation ;  its  effect  so  far  as  creditors  were  concerned,  being 
the  same  as  though  it  had  sold  its  bonds  at  60  per  cent 

2.  Recbiveb— Right  to  Sub  in  Fobeion  Jubisdictio^. 

A  receiver  of  the  property  and  assets  of  an  insolvent  corporation,  ap- 
pointed by  a  court  in  the  exercise  of  its  general  equity  powers,  cannot 
maintain  a  suit  to  collect  moneys  in  another  Jurisdiction,  either  in  his  own 
name  or  that  of  the  corporation,  nor  can  he  be  authorized  by  the  court  to 
do  so,  unless  in  the  exercise  of  a  power  given  it  by  statute  or  otherwise  it 
has  vested  title  in  the  receiver,  or  where  the  corporation,  acting  within 
its  corporate  powers,  has  vested  him  with  such  title  or  authorized  .him  to 
sue  in  its  name. 

8.  COBPOBATIONS— CONTBACT  WITH  STOCKHOLDEBS— SUIT  TO  ANNUL. 

Neither  a  corporation  nor  a  receiver  suing  In  its  name  and  behalf  can 
maintain  a  suit  to  set  aside  a  contract  made  between  the  corporation  and 
all  its  stockholders.  Such  a  contract  can  only  be  attacked  by  or  on  behalf 
of  creditors  who  are  shown  to  have  been  defrauded  thereby. 

4.  Same— Dividends  Received  bt  Stockholdeb— Liability  fob  Repatkent. 
A  stockholder  is  not  liable  to  creditors  of  the  corporation  for  dividends 
received  by  him  in  good  faith  while  the  corporation  was  a  going  concern 
and  solvent 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 
For  opinion  below,  see  i ii  Fed.  38. 

This  cause  comes  here  by  cross-appeals  from  a  decree  of  the  United  States 
Court  for  the  District  of  Vermont  in  favor  of  the  complainant  for  $15,000,  and 
dismissing  all  the  other,  claims  made  in  a  bill  brought  in  the  name  of  the 
Great  Western  Mining  &  Manufacturing  Ck)mpany,  a  citizen  of  Kentucky,  by 
L.  C.  Black,  its  receiver,  by  virtue  of  the  authority  vested  in  him  under  an 
order  of  the  United  States  Circuit  Court  tor  the  District  of  Kentucky,  appoint- 
ing him  receiver  of  the  property  and  assets  of  said  company,  and  directing  him 
to  institute  suits  against  the  shareholders  and  directors  of  said  company  for 
the  recovery  of  sums  lost  to  said  company  by  the  withdrawal  of  certain 
moneys  by  its  stockholders  and  officers  by  the  issuance  of  stock  to  them  with- 

ITl.  Stockl aiders'  liability  to  creditors  In  equity,  see  note  to  Rlckerson 
Roller  Mill  Co.  v.  Farrell  Foundry  &  Machine  Co.,  23  C.  C.  A.  815 ;  Scott  v. 
Latimer,  33  C.  C.  A.  23. 

H  2.  Suits  by  and  against  receivers  of  federal  courts,  see  note  to  J.  L  Case 
Plow  Works  V.  Finks,  26  CCA.  49. 

1[  4.  See  Corporations,  vol.  12,  Cent  Dig.  §  8G9. 
128  F.— 21 
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out  consideration,  and  through  negligence  and  mismanagement  of  its  board  of 
directors. . 

Harlan  Cleveland,  for  complainant 
Brainerd  ToUes,  for  defendants. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  complainant,  a  Kentucky  cor- 
poration, by  this  bill  asks  for  an  accounting  and  damages  from  the 
estate  of  defendants'  testator,  B.  D.  Harris,  who  was  a  resident  of  Ver- 
mont, and  was  an  officer,  director,  and  stockholder  in  said  corporation 
from  1883  to  1892.  Other  parties  were  named  aefendants  in  the 
bill,  but  no  process  was  issued  against  them,  and  no  other  defendant 
appeared. 

As  found  by  the  court  below : 

'*This  suit  is  not  brought  upon  any  statute  of  Kentucky,  but  like  Brlggs  r. 
Spaulding,  141  U.  S.  132,  11  8up.  Ct  924,  85  L.  Ed.  662,  is  founded  upon  the 
common-law  liability  for  misfeasance  and  negligence  in  the  performance  by 
the  testator  of  his  duties  as  a  director  and  president  of  the  corporation  about 
withdrawing  and  allowing  the  withdrawal  of  these  moneys  from  the  corpora- 
tion." 

At  the  close  of  the  hearing  the  complainant  claimed  that  the  estate 
of  B.  D.  Harris  was  liable  as  follows: 

"(1)  For  the  sum  of  ^75,000  as  a  Joint  and  several  liability  of  the  directors 
and  oncers  of  the  company,  with  interest  thereon  from  January  11,  1890,  the 
first  date  shown  by  the  record  that  the  $75,000  had  been  taken  from  the  com- 
pany. 

"(2)  For  ^5,000  as  a  several  liability  as  stockholder,  on  account  of  the  issue 
to  himself,  without  consideration,  on  January  11,  1888,  of  one  hundred  and 
fifty  shares,  or  $15,000,  of  stock,  and  on  April  22,  1889,  three  hundred  shares, 
or  $30,000,  of  stock,  to  be  accounted  for,  $15,000  as  of  January  11,  1888,  and 
$30,000  as  of  April  22,  1889. 

"(3)  For  the  damages  suffered  by  the  company  by  reason  of  the  issue  to  the 
other  stockholders  of  the  Great  Western  Mining  &  Manufacturing  Company 
by  B.  D.  Harris  and  the  other  ofl3cers  and  directors  of  the  company  on  January 
18,  1888,  of  three  hundred  and  fifty  shares,  or  $35,000,  of  stock,  and  on  April 
22,  1889,  of  seven  hundred  shares,  or  $70,000,  of  stock,  without  consideration, 
to  determine  which  said  damages  and  injury  a  reference  should  be  had  to  a 
master. 

"(4)  For  the  dividends  wrongfully  paid  out  of  capital  stock  between  April, 
1889,  and  July,  1892,  as  a  Joint  and  several  liability  of  the  directors  and  of- 
ficers of  the  company  so  paying  said  dividends,  and  for  the  dividends  paid  B. 
D.  Harris  individually  as  a  several  liability  of  his  estate." 

As  to  these  claims  the  court  below  finds  as  follows  : 

"All  claims  except  as  to  the  issues  of  $50,000  of  stock  in  April,  1888,  and  of 
$100,000  of  stock  in  1889,  and  the  $75,000  received  by  the  stockholders  from 
the  bond  and  stock  transaction,  have,  on  the  argument,  been  waived." 

Thus  it  appears  that,  while  the  action  is  bottomed  on  a  common- 
law  right,  and,  as  to  the  claims  insisted  on  in  the  court  below,  is  for 
money  damages  only,  the  bill  is  in  form  one  for  equitable  relief.  The 
opinion  of  the  court  below  accurately  and  succinctly  states  the  facts 
concerning  these  transactions,  as  follows : 

"The  Great  Western  Mining  ft  Manufacturing  Company  was  a  corporation  of 
Kentucky,  with  a  capital  stock  of  $200,000  in  shares  of  $100  each,  of  which 
the  defendant's  testator,  a  citizen  of  Vermont,  held  GOO,  and  a  brother  of  the 
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testator  600,  bought  In  1883  at  $30  per  share,  another  person  440,  another  300, 
another  52,  and  two  others  4  each.  The  five  largest  stockholders  were  the  di- 
rectors, and  the  testator  was  the  president  It  had  lands,  mines,  and  trans- 
portation facilities  in  Kentucky,  and  largely  produced  and  sold  coal.  It  is- 
sued $50,000  of  new  stock  ratably  to  the  stockholders  in  January,  1888,  and  it 
owed  $131,585.03  December  31,  1888.  Negotiations  for  placing  $300,000  of 
mortgage  bonds  had  been  going  on,  and  offers  had  been  made  for  the  sale  of 
them  at  GO  per  cent,  without  finding  purchasers.  A  proposition  was  made  by 
brokers  to  the  directors  April  18, 1889,  for  putting  them  on  sale  at  85  per  cent, 
with  a  bonus  of  half  as  much  stock  as  of  bonds.  At  the  annual  meeting  April 
22d— 

"  'The  attention  of  the  stockholders  being  called  to  the  large  amount  of  net 
earnings  being  used  for  construction  and  betterments,  the  following  resolution 
was  presented,  and,  after  consideration,  was  adopted,  to  wit : 

*'  'Whereas,  there  have  been  expended  for  permanent  improvements  and  bet- 
terments. Including  machinery,  barges,  flats,  etc.,  during  the  years  1884,  1885, 
1886, 1887  and  1888,  more  than  $160,000.00,  all  of  which  sum  has  been  furnished 
from  the  net  earnings  of  the  company  and  fairly  belongs  to  the  stockholders 
of  the  company, 

"  'Therefore  resolved,  that  the  directors  of  this  company  be,  and  hereby  are, 
authorized  and  requested  to  direct  the  president  and  secretary  of  the  company 
to  issue  one  thousand  shares  of  the  capital  stock  of  the  company,  to  be  divided 
pro  rata  among  the  present  stockholders  of  this  company,  as  follows : 

To  B.  D.  Harris 300  shares 

G.  D.  Harris 300  shares 

John  Carlisle 220  shares 

G.  W.  Carlisle 150  shares 

George  S.  Richardson 26  shares 

James  C.  Holden 2  shares 

L.  Hinsdale 2  shares 

*•  "The  matter  of  negotiating  a  loan  for  the  benefit  of  the  company  was  also 
taken  up,  and  a  resolution  authorizing  the  loan  to  the  amount  of  $300,000,  for 
which  bonds  were  to  be  issued,  was  approved.' 

"On  the  same  day  the  directors  voted:  'That  the  president  and  secretary 
of  the  company  shall  arrange  for  the  sale  of  the  $300,000  bonds,  aforesaid,  in 
their  discretion,  at  the  best  price  obtainable,  and  the  proceeds  thereof  shall  be 
applied  to  the  cancellation  and  retirement  of  $60,000  first  mortgage  7  per  cent 
bonds,  dated  January  1,  1884,  now  outstanding;  also  to  the  payment  of  all 
floating  Indebtedness  incurred  up  to  the  date  hereof  for  materials  and  con- 
struction, and  the  balance  shall  be  used  by  the  directors  for  the  best  interests 
of  the  company.'  They  also  passed  the  following  resolutions:  'Whereas,  at 
the  annual  meeting  of  the  stockholders  of  this  company  a  resolution  was 
adopted  requesting  the  directors  to  issue  additional  capital  stock  of  this 
company  to  the  amount  of  $100,000.00,  to  be  divided  pro  rata  among  the 
present  stockholders,  and  based  upon  the  fact  that  during  the  last  five  years 
more  than  $160,000.00  of  the  net  earnings  of  the  company  have  been  ex- 
pended for  permanent  Improvements  and  betterments,  thereby  adding  that 
amount  to  the  assets  of  the  company  which  belong  to  the  stockholders  of  the 
company:  Therefore  resolved,  that  the  president  and  secretary  of  this  com- 
pany are  hereby  directed  to  issue  one  thousand  shares  of  tbe  capital  stock 
of  the  company  to  the  present  stockholders  in  proportion  to  the  amount  of 
stock  already  owned  by  them,  respectively.* 

"A  transaction  took  place  among  the  stockholders  as  such  and  the  directors 
as  such,  as  shown  by  the  following  extracts  from  the  records  of  the  company : 

"'Proposition  of  Stockholders  of  the  Great 

** 'Western  Mining  and  Manufacturing  Company 

"  'to  the  Directors  of  said  Company. 

•••Whereas,  the  directors  of  the  Great  Western 'Mining  and  Manufacturing 
Company  have  taken  steps  to  borrow  the  sum  of  $300,000.  to  be  used  in  pay- 
ment of  existing  indebtedness  of  the  company  and  to  provide  additional  work- 
ing capital,  etc.,  and  have  authorized  the  President  and  Secretary  to  execute 
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bonds  for  said  amount,  and  to  negotiate  tlie  same  at  the  best  price  obtainable ; 
and 

"  ^Whereas,  we  are  informed  that  it  will  probably  be  possible  to  find  pur- 
chasers for  said  bonds  at  the  price  of  eighty-five  per  cent  of  the  par  value 
thereof,  provided  that  stock  of  the  company,  to  the  extent  of  fifty  per  cent 
of  the  par  value  of  the  said  bonds  shall  also  be  transferred  to  the  several 
purchasers  of  said  bonds;   and 

"  ^Whereas,  it  is  deemed  to  be  inexpedient  to  issue  any  new  stock  of  the 
company  for  such  purpose,  and  desiring  to  do  all  we  can  to  assist  the  directors 
in  procuring  said  loan  ajid  the  sale  of  said  bonds : 

"*We  therefore  make  this  proposition  to  the  directors  of  the  company  in 
reference  to  the  sale  of  stock  held  by  us  in  said  company,  to  the  purchasers 
of  said  bonds,  to  wit: 

"  'We  will  sell  to  the  several  purchasers  of  said  bonds  of  the  company  stock 
of  the  company  belonging  to  us  in  the  amounts  set  opposite  our  names,  re- 
i^bectively,  and  will  furnish  to  the  Secretary  of  the  company  certificates  of 
said  stock,  assigned  in  blank,  to  be  by  him  delivered  to  said  purchasers  of 
said  bonds,  upon  the  understanding  and  agreement  that  we  are  to  receive  the 
sum  of  $50  for  each  share  of  stock  so  sold  by  us  out  of  the  money  paid  for 
bonds,  and  said  Secretary  shall  act  as  our  agent  in  receiving  said  amounts, 
and  shall  pay  us  the  same  before  the  company  shall  be  entitled  to  have  the 
remainder  of  the  money  paid  for  said  bonds  by  the  purchasers  thereof. 

'*  'This  action  is  not  to  be  construed  as  a  propo8iti(Mi  to  sell  said  stock  to 
the  company,  but  it  is  to  be  treated  and  regarded  as  a  sale  of  stock  directly 
to  the  purchasers  of  said  bonds,  to  be  paid  for  by  them  to  us,  and  the  pay- 
ment by  them  to  the  Secretary  of  this  company  for  said  bonds  shall  be  re- 
garded as  a  payment  to  us  for  said  stock  to  the  extent  necessary  to  pay  us 
therefor  upon  the  terms  above  stated. 

"  'In  testimony  whereof,  we  have  hereunto  set  our  hands,  on  this  third  day 
of  May,  1889. 

B.  D.  Harris 450  shares 

G.  D.  Harris 450  shares 

John  Carlisle  336  shares 

Geo.  S.  Richardson 39  shares 

G.  W.  Carlisle 225  shares 

Total 1 1,500  shares 

•••After  full  consideration  of  the  proposition,  the  same  was  accepted,  and 
the  secretary  was  authorized  to  act  as  the  agent  for  said  stockholders  in  the 
proposed  sale  of  their  stock  and  the  collection  of  the  purchase  money  therefor, 
and  directed  to  turn  over  the  net  proceeds  of  the  sale  of  bonds  into  the  treaa^ 
ury  of  the  company.' 

"A  mortgage  was  made,  and  |300,000  of  bonds  bearing  6  per  cent  semiannual 
interest  were  issued,  dated  June  1,  1889,  and  sold  In  several  various  amounts, - 
with  half  as  much  stock  transferred  in  blank,  and  deposited  ratably  by  the 
stockholders  with  the  treasurer,  who  delivered  it  with  the  bonds  to  the  takers 
of  them  respectively.  The  stock  of  the  testator  was  transferred  at  various* 
times  between  September  7,  1887,  and  March  7,  1800.  Of  the  money  received 
by  the  treasurer  for  the  bonds  and  stock,  25  per  cent,  being  50  per  cent  of  the 
stock,  was  paid  by  the  treasurer  to  the  several  stockholders  furnishing  the 
stock.  The  testator  furnished  450  shares  of  the  stock,  and  received  $22,500 
of  the  proceeds  of  the  bonds  and  stock  in  that  manner.  All  the  stockholders 
received  $75,000,  and  the  corporation  retained  $180,000.  The  avails  of  the 
loan,  $225,000,  were  entered  as  such  on  the  books  of  the  corporation,  and  the 
$75,000  paid  to  the  stockholders  was  entered  as  an  expense  of  the  loan.  The 
$22,500  was  sent  to  and  received  by  the  testator,  and  this  bond  transaction  was 
closed  in  1890.  The  business  of  the  corporation  was  continued,  debts  were 
created,  dividends  were  declared,  and  paid  to  those  holding  the  stock  that 
went  with  the  bonds,  but  none  to  the  testator  upon  his  original  stock  after 
January  1,  1891 ;  and  interest  coupons  from  the  bonds  were  paid  till  1892, 
when  the  receiver  was  appointed,  on  a  creditors*  bill,  by  the  Circuit  Court 'of 
the  United  States  for  the  District  of  Kentucky.    The  mortgage  was  foreclosed 
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by  intervention  !n  that  snlt,  and  the  property  covered  by  the  mortgage  was 
sold  for  ^70,000,  and  the  other  property  for  $5,666.67.  The  avails  of  the  mort- 
gaged property,  after  deducting  expenses,  were  applied  on  the  mortgage  debt, 
leaving  the  remainder  thereof,  amoimting  to  more  than  the  face  of  the  bonds 
still  due.    The  other  debts  amounted  to  $122,221.82." 

The  reasoning  of  the  court,  upon  which  it  reached  its  conclusion,  is 
as  follows: 

"The  substance  of  the  plaintifTs  claim  is  fof  the  withdrawal  of  the  money 
received  for  the  mortgage  bonds,  and  not  for  the  increases  of  stock,  and  the 
question  of  solvency  would  refer  to  the  situation  at  the  time  of  the  with- 
drawal The  prior  debts  had  been  then,  or  soon  were^j)ald,  but  the  mortgage 
bonds  were  outstanding,  and  the  avails  of  them  were  what  paid  the  prior 
debts.  They  were  debts  of  the  corporation,  and  in  view  of  the  whole  situation, 
as  shown  by  the  evidence,  they  amounted  to  as  much  at  least  as  the  corporation 
could  at  most  pay,  and  the  depletion  of  any  part  of  the  $75,000  that  came 
from  the  corporation  would  be  more  than  it  could  spare.  The  increases  of 
stock  were  far  within  the  limits  of  the  power  of  the  corporation,  and  these 
issues  of  it  ratably  to  the  stockholders  would  in  themselves  work  no  harm. 
The  stockholders  would,  as  between  themselves,  own  the  corporate  property 
in  the  same  proportions  as  before.  Outsiders  would  not  be  affected  till 
reached.  Then  they  would  be  entitled  to  stand  upon  their  rights  to  protect 
themselves.  The  first  increase  of  stock  was  made  more  than  a  year  before 
there  appears  to  have  been  any  suggestion  of  using  stock  .to  effect  a  loan,  and 
to  have  been  entirely  separate  from  the  bond  transaction.  When  made  and 
ratably  divided,  it  would  not  of  itself  affect  at  all  the  stockholders  as  between 
themselves  or  outsiders.  If  sold  to  others,  whether  it  was  valuable  or  not,  or 
at  a  fair  or  unfair  price,  the  corporation  would  not  be  pecuniarily  affected. 
If  it  brought  25  cents  of  the  85  cents  on  tl\e  dollar  of  the  face  of  the  bonds 
that  the  stock  and  bonds  brought,  that  part  would  belong  to  the  stockholder 
furnishing  the  stock,  and  not  to  the  corporaticm;  and  the  receiving  of  that 
by  the  stockholders  would  not  be  depleting  the  assets  of  the  corporation. 
The  bonds  would  not  float  at  60.  The  bonds  and  stock  would  at  85.  The 
inference  follows  that  the  bonds  brought  60  and  the  stock  25.  The  stock- 
holders and  directors  agreed  to  this  among  themselves  each  with  the  others, 
and  that  would  confirm  the  division,  for,  although  directors  may  not  contract 
away  to  any  of  themselves  more  than  to  others  the  property  of  the  corpora- 
tion to  the  detriment  of  creditors,  they  are  not  precluded  from  dealing  fairly 
with  any  of  their  number  in  respect  to  what  is  his  own.  This  deal  may  not 
have  been  fair  to  the  takers  of  the  bonds  and  stock  for  want  of  value  to  the 
stock,  but  the  point  here  is  whether  there  was  a  fair  division  between  the 
corporation  and  the  stockholders  of  the  avails  of  the  transaction  as  it  was, 
fair  or  unfair,  according  to  the  proportion  of  the  consideration  furnished  by 
each.  The  amount  received  for  this  issue  of  stock,  in  this  view,  was  $25,000, 
of  which  the  defendant's  testator  received  $7,500  as  the  price  of  the  stock 
furnished  by  him  that  did  not  come  from  the  last  issue,  but  had  been  divided 
to  and  became  his  before  any  negotiation  of  the  bonds  as  well  as  any  of  his 
prior  stock  had.  The  last  issue  of  stock  was  concurrent  with  the  issue  and 
negotiation  of  the  bonds  and  stock,  and  that  stock  moved  as  much  from  the 
corporation  to  the  new  bondholders  as  if  it  had  been  issued  directly  to  them, 
instead  of  through  the  prior  stockholders  to  the  bondholders.  Neither  the 
statement  in  the  vote  of  this  stock  that  it  was  based  upon  the  expenditure  of 
net  earnings  for  permanent  improvements,  nor  the  provision  in  the  pro- 
posal of  the  stockholders  that  the  secretary  should  act  as  their  agent  in  trans- 
ferring the  stock  and  receiving  the  money,  nor  the  protest  that  the  action 
should  not  be  construed  as  a  sale  of  the  stock  to  the  company,  but  should  be 
regarded  as  a  sale  to  the  purchasers  of  the  bonds,  could  alter  the  nature  of 
the  transaction,  or  its  source,  or  its  place,  as  a  part  of  the  consideration  for 
the  money  received  from  the  bondholders.  The  whole  moved  from  the  corpora- 
tion, and  the  transaction  wrought  a  depletion  of  assets  of  the  corporation 
needed  to  make  the  bonds  good,  and  to  which  the  bondholders  were  entitled, 
if  necessary,  for  the  payment  or  security  of  the  bonds.  There  was  no  agree- 
ment between  the  stockholders  and  the  bondholders  as  to  the  price  of  the 
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stock  nor  otherwise,  except  among  the  stockholders  themselves.  As  to  the 
bondholders,  according  to  the  evidence.  It  was  a  mere  bonus  to  float  the  bonds. 
The  stockholders  receiving  the  money  took  it  with  the  risk  of  its  being  re- 
quired to  make  the  bonds  good.  It  is  so  required,  and  the  plaintiff,  as  receiver, 
represents  the  rights  of  the  bondholders  as  creditors  in  respect  to  it  Briggs 
V.  Spaulding,  141  U.  S.  132  [11  Sup.  Ct  924,  35  L.  Ed.  662].  The  avails  of  this 
increase  were  $50,000,  of  which  the  testator  received  $15,000." 

Great  Western  Mining  &  Mfg.  Co.  v.  Harris'  Estate  (C  C.)  iix 
Fed.  38. 

The  court  thereupon  held  that  the  testator's  estate  was  liable  for  the 
amount  of  $15,000  received  by  the  testator  through  the  last  issue  of 
stock.  The  court  reached  this  conclusion  upon  the  theory  that  the 
stock  issue  of  1889  was- in  so  far  a  part'of  the  bond  transaction  that 
the  legal  effect  was  the  same  as  though  the  stock  had  been  issued  di- 
rectly by  the  corporation  to  the  purchasers,  and  that,  therefore,  to  that 
extent,  said  issue  operated  as  a  withdrawal  of  the  assets  of  the  corpora- 
tion. But  this  arrangement  was  made  in  fact  as  well  as  in  form  by  the 
stockholders  for  the  sale  not  of  the  capital  stock  of  the  corporation, 
but  of  the  capital  stock  issued  to  and  owned  by  them,  respectively,  as 
a  method  of  disponing  of  the  bonds.  It  would  seem  that,  inasmuch  as 
before  said  stock  issue  the  stockholders  owned  the  entire  equity  in  the 
assets  of  the  corporation,  and  all  received  their  proportionate  shares  of 
additional  capital  stock,  that  the  only  reduction  in  value  was  the  re- 
duction in  value  of  the  shares  previously  owned  by  them.  As  is  said 
by  counsel  for  defendant  in  Ais  brief: 

"After  the  issue  they  [the  stockholders]  owned  the  same  thing.  They 
gained  nothing  and  the  corporation  parted  with  nothing  by  the  issue  of  ad- 
ditional stock.  It  merely  placed  in  the  hands  of  the  stockholders  an  instru- 
ment whereby  they  could  conveniently  detract  from  the  value  of  the  shares 
of  stock  which  they  formerly  held,  in  order  to  vest  new  and  equal  rights  in 
the  persons  to  whom  they  might  transfer  the  new  shares.  Whatever  of  value 
passed  to  the  purchasers  of  those  shares  was  withdrawn,  not  from  the  assets 
of  the  company,  but  from  the  antecedent  equity  or  interest  which  was  vested 
in  the  stockholders  making  the  sale.  Taking  the  stock  transaction  by  itself, 
it  did  not  affect  the  company  in  any  way.  It  merely  diminished  the  relative 
interest  in  the  corporation  of  those  stockholders  who  engaged  in  it'* 

The  People  ex  rel.  The  Union  Trust  Company  v.  Michael  Coleman, 
126  N.  Y.  433,  27  N.  E.  818,  12  X.  R.  A.  762. 

But,  irrespective  of  these  considerations,  the  controlling  question 
herein  is  as  to  the  right  of  the  receiver  to  bring  this  suit.  The  Ken- 
tucky court,  in  the  exercise  of  its  general  equity  powers,  appointed 
him  receiver  of  the  property  and  assets  of  said  corporation  to  hold 
and  keep  its  property,  and  directed  him  to  institute  suit  for  the  ad- 
vantage of  said  company  in  his  own  name  as  receiver  or  in  the  name 
of  the  company. 

In  Hale  v.  AUinson,  188  U.  S.  56,  68,  23  Sup.  Ct  244,  47  L.  Ed. 
380,  Mr.  Justice  Peckham,  referring  to  Booth  v.  Clark,  17  How.  322, 
15  L.  Ed.  164,  says: 

"It  was  there  held  that  an  ordinary  receiver  could  not  sue  in  a  foreign 
Jurisdiction,  and  an  elaborate  examination  was  made  by  Mr.  Justice  Wayne 
of  the  principles  upon  which  the  decision  was  founded.  In  speaking  of  the 
right  of  a  receiver  appointed  under  a  creditors'  bill  in  New  York  to  bring  an 
action  in  a  foreign  state,  it  was  said,  in  the  course  of  the  opinion,  as  to  such 
a  receiver:    'Whether  appointed  as  this  receiver  was,  under  the  statute  of 
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New  Tork,  or  tinder  the  rules  and  practice  of  chancery  as  they  may  be,  his 
official  relations  to  the  court  are  the  same.  A  statute  appointment  neither 
enlarges  nor  diminishes  the  limitation  under  his  action.  His  responsibilities 
are  unaltered.  Under  either  kind  of  appointment  he  has  at  most  only  a 
passive  capacity  In  the  most  important  part  of  what  it  may  be  necessary  for 
him  to  do,  until  It  has  been  called  by  the  direction  of  the  court  into  ability 
to  act  He  has  no  extraterritorial  power  of  official  action;  none  which  the 
court  appointing  him  can  confer  with  authority  to  enable  him  to  go  into  a 
foreign  jurisdiction  to  take  possession  of  the  debtor's  property;  none  which 
can  glTe  him,  upon  the  principle  of  comity,  a  privilege  to  sue  in  a  foreign 
court  or  another  Jurisdiction,  as  the  judgment  creditor  himself  might  have 
done  where  his  debtor  may  be  amenable  to  the  tribunal  which  the  creditor 
may  seek.*  This  statement  has  not  been  overruled  or  explained  away  by  any 
subsequent  decision  of  this  court  to  which  our  attention  has  been  called." 

See,  also,  Evans  v.  Nellis,  187  U.  S.  271,  23  Sup.  Ct.  74,  47  L.  Ed. 
173;  Finney  v.  Guy,  189  U.  S.  335»  23  Sup.  Ct.  558,  47  L.  Ed.  839. 

The  order  appointing  the  receiver  herein  did  not,  in  terms,  authorize 
him  to  institute  suits  in  a  foreign  jurisdiction.  Had  it  done  so,  his 
position  would-be  like  that  of  the  receiver  in  Hilliker  v.  Hale,  117  Fed. 
220,  55  C.  C.  A.  252,  where  this  court  said : 

"He  was  made  an  arm  of  the  court,  with  which  the  court  attempted  to  reach 
outside  its  territorial  jurisdiction;  and  the  attempt,  it  seems  to  us,  was 
futile.  The  court  could  not  reach  beyond  the  limits  of  its  jurisdiction,  through 
a  receiver,  any  more  than  It  could  through  a  marshal  or  a  sheriff." 

It  is  dear,  therefore,  that  this  receiver  cannot  maintain  this  suit  in 
this  court  as  receiver.  But  it  is  urged  that,  irrespective  of  his  right 
to  sue  a$  receiver  in  a  foreign  jurisdiction,  he  may  maintain  such  suit 
in  the  name  of  the  corporation.  The  preliminary  question  before  us 
is  not  as  to  the  right  of  the  corporation  to  bring  a  suit  in  its  own  name, 
within  or  without  the  state  of  Kentucky.  In  Glenn  v.  Marbury,  145 
U.  S.  499,  511,  12  Sup.  Ct.  914,  36  L.  Ed.  790,  the  Supreme  Court 
said: 

.  "As  this  corporation,  notwithstanding  it  may  have  ceased  the  prosecution 
of  the  objects  for  which  it  was  organized,  could  still  proceed  in  the  collection 
of  debts,  the  enforcement  of  liabilities,  and  the  application  of  Its  assets  to  the 
payment  of  its  creditors,  all  corporate  powers  essential  to  those  ends  remained 
unimpaired." 

The  question  before  the  court  in  that  case  was  the  technical  one  as 
to  whether  an  assignee  of  a  chose  in  action  should  sue  in  his  own 
name  or  in  that  of  the  assignor,  and  the  court  held  that  under  the  com- 
mon law  prevailing  in  the  District  of  Columbia  said  trustee  could  not 
maintain  an  action  at  law  in  his  own  name  for  a  call  or  assessment  of 
stock,  but  that  such  suit  could  have  been  maintained  by  him  in  the 
name  of  the  company.  The  court  states  the  rule  to  be  "that  a  demand 
upon  the  stockholder  to  meet  a  call  or  assessment,  by  competent  au- 
thority, must  be  enforced  in  the  name  of  the  person  or  corporation 
holding  the  legal  title  to  the  stock  subscription,  and  to  whom  the 
promise  of  the  stockholder  was  made."  There  the  company  had  as- 
signed by  deed  to  trustees,  for  whom  this  plaintiff  had  been  substituted, 
all  its  estate,  including  moneys  payable,  "whether  on  calls  or  assess- 
ments on  the  stock  of  the  company"  or  otherwise,  and  the  court  had 
confirmed  said  deed,  and  entered  an  order  for  a  call  and  assessment,  and 
authorized  said  trustee  to  bring  suit  to  collect  said  calls.    The  court. 
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therefore,  in  accordance  with  the  rule  laid  down  in  Booth  v.  Clark, 
supra,  and  Relfe  v.  Rundle,  103  U.  S.  222,  26  L.  Ed.  337,  held  that  the 
trustee,  being  vested  with  title  by  the  voluntary  act  of  the  corporation 
itself  by  virtue  of  said  assignment  and  the  orders  of  the  court  pursuant 
thereto,  was  entitled  to  institute  such  suit  in  its  name. 

In  HiUiker  v.  Hale,  siipra,  this  court  considered  the  distinction  be- 
tween a  receiver  or  trustee  vested  with  a  title  which  may  be  asserted 
anywhere  and  one  who,  as  in  this  case,  is  a  mere  agent  or  officer  of  the 
court.  Referring  to  the  status  of  the  receiver  therein,  we  said  as 
follows : 

"We  are  further  of  the  opinion  that  the  plaintiff  cannot  maintain  this  ac- 
tion. He  sues  as  receiver.  His  rights,  if  any,  rest  wholly  upon  the  order  and 
decree  in  the  Rogers  Case.  Without  regard  to  the  nature  of  the  claim  as- 
serted against  the  defendant,  the  plaintiff  has  no  relation  to  that  claim  other- 
wise than  through  such  order  and  decree.  He  la  not  the  assignee  of  all  or 
any  ot  the  creditors.  He  has  no  title  to  anything,  so  far  as  appears,  except 
to  his  office  as  receiver.  The  order  and  decree,  in  terms,  make  him  a  mere 
agent  of  the  Minnesota  court.  That  court  undertook  to  authorize  him  to  sue 
nonresidents  in  other  Jurisdictions;  moneys  collected  to  be  *held  by  him 
subject  to  the  further  order  of  this  court  [the  Minnesota  court]  in  the  prem- 
ises.' The  Minnesota  court  thus  attempted  to  %end  its  agent  to  collect  money 
by  suit  outside  of  its  Jurisdiction,  and  to  bring  it  back  to  be  disposed  of  as 
it  might  direct  If  it  had  had  power  to  transfer  the  claim  against  the  de- 
fendant to  the  plaintiff,  and  bad  in  fact  so  transferred  it,  he  could  assert 
the  title  thu^  acquired,  and  sue  upon  such  claim  here,  in  accordance  with  the 
principles  stated  in  Association  v.  Rundle,  103  tJ.  S.  222,  26  L.  Ed.  337.  Ap- 
parently the  court  had  no  such  power.  Whether  it  had  or  not,  it  did  not  at- 
tempt to  exercise  it  It  transferred  nothing  to  the  plaintiff.  It  merely  ap- 
pointed him  its  own  agent  to  collect  and  hold  subject  to  its  order." 

We  think  these  considerations  apply  with  equal  force  to  the  right 
of  the  receiver  to  maintain  this  suit  in  the  name  of  the  corporation. 
It  does  not  appear  that  it  has  exercised  its  corporate  powers  so  as  to 
vest  any  title  in  the  receiver  or  otherwise  to  authorize  him  to  sue  in 
its  name.  In  the  absence  of  such  proof,  the  presumption  is  that  ho 
is  acting  without  such  authority.  The  sole  authority  shown  by  the  bill 
is  alleged  as  follows: 

"That  in  proceedings  in  the  United  States  Circuit  CJourt  for  the  District  of 
Kentucky,  L.  0.  Black,  of  Cincinnati,  state  of  Ohio,  was  appointed  receiver  of 
the  assets  of  your  orator  for  the  purpose  of  realizing  upon  the  same  for  the 
benefit  of  its  creditors,  and  by  special  order  of  said  United  States  Circuit 
Court  for  the  District  of  Kentucky  he  has  been  directed  to  prosecute  this 
suit  either  in  his  own  name  or  the  name  of  your  orator,  as  may  be  proper/' 

But  if  said  court  cannot  send  such  an  agent  outside  of  its  territorial 
limits  to  collect  moneys  as  receiver,  its  attempt  to  exercise  extraterri- 
torial powers  by  directing  such  agent  to  proceed  in  the  name  of  the 
corporation  must  be  equally  futile,  except  where  the  court  by  statute 
or  otherwise  is  empowered  to  vest  title  in  the  receiver,  or  where  the 
corporation,  or  the  court,  acting  within  its  powers  on  behalf  of  the 
corporation  or  as  the  successor  of  its  officers,  has  authorized  such  act. 
HiUiker  v.  Hale,  supra;  Great  Western  Telegraph  Co.  v.  Purdy, 
162  U.  S.  329,  16  Sup.  Ct.  810,  40  L.  Ed.  986. 

But  even  if  it  be  assumed  that  this  receiver,  by  thus  bringing  suit  in 
the  name  of  this  corporation  by  himself  as  receiver,  can  maintain  an 
action  on  its  behalf  which  he  could  not  maintain  as  receiver  only,  it 


Digitized  by 


Google 


GREAT  WESTERN  MIN.  <fe  MFG.  CO.  V.  HARRIS.  329 

IS  not  dear  how  this  assumption  would  help  the  complainant  corpora- 
tion. It  is,  in  any  event,  bound  by  the  rules  of  law  regulating  the 
relations  of  a  corporation  to  its  officers,  and,  between  it  and  its  stock- 
holders and  directors,  by  its  contract  and  the  acts  done  in  pursuance 
thereof. 

A  creditor,  on  the  other  hand,  may  by  appropriate  legal  proceedings 
avail  himself  of  every  existing  legal  right  against  the  corporate  officers 
or  stockholders.  A  contract  between  a  corporation  and  its  stockhold- 
ers that  they  should  not  be  called  on  to  pay  therefor  in  full  is  good  be- 
tween the  corporation  and  its  stockholders.  The  creditor  defrauded 
by  such  a  transaction  may  have  such  contract  set  aside.  Scovill  v. 
Thayer,  105  U.  S.  143,  26  L.  Ed.  968 ;  Clark  v.  Bever,  139  U.  S.  96, 
III,  II  Sup.  Ct.  468,  35  L.  Ed.  88,  and  cases  cited.  "An  agreement 
that  the  subscribers  or  holders  of  stock  shall  never  be  called  upon  to 
pay  for  the  same  may  be  good  as  against  the  corporation  itself,  but  it 
has  been  uniformly  held  by  this  court  not  to  be  binding  upon  its  credit- 
ors." Handley  v.  Stutz,  139  U.  S.  417,  428,  11  Sup.  Ct  530,  35  L.  Ed. 
227;  Evans  v.  Nellis,  supra.  So,  too,  a  receiver,  if  duly  authorized 
to  institute  such  a  suit,  is  the  representative  of  all  parties  interested 
therein.  He  is  appointed  in  behalf  of  all  parties  who  may  establish 
rights  in  the  cause.  Booth  v.  Clark,  supra.  He  may,  as  the  repre- 
sentative of  creditors,  disaffirm  acts  of  the  corporation,  and  sue  to  set 
aside  transactions  entered  into  in  fraud  of  their  rights.  In  re  Wilcox 
&  Howe  Company,  70  Conn.  220,  39  Atl.  163. 

It  may  be  that  the  acts  and  misrepresentations  of  Carlisle,  the  man- 
ager of  said  corporation,  or  of  the  brokers  through  whom  the  bond 
transaction  was  carried  out,  were  in  fraud  of  persons  who  became 
creditors  upon  the  strength  of  said  representations,  and  that  an  appro- 
priate suit  may  be  brought  by  such  creditors  to  recover  therefor.  But 
this  right  is  one  existing  not  in  favor  of  all  creditors  of  a  corporation, 
but  in  favor  of  a  particular  class  of  creditors  only,  namely,  those  credit- 
ors who  were  defrauded  by  said  transaction.  Handley  v.  Stutz,  139 
U.  S.  417,  II  Sup.  Ct.  530,  35  L.  Ed.  227;  Coit  v.  Gold  Amalgamating 
Co.,  119  U.  S.  343,  7  Sup.  Ct.  231,  30  L.  Ed.  420;  Cook  on  Corpora- 
tions (5th  Ed.)  §§  42,  46.  This  suit  cannot  be  treated  as  one  brought 
to  annul  the  contract  whereby  said  transaction  was  carried  out  by 
creditors  who  may  have  been  defrauded  thereby.  Neither  the  bill 
filed  in  the  Kentucky  court  nor  the  bill  herein  charges  that  any  pur- 
chaser of  bonds  or  stocks  was  deceived  by  said  action  of  the  corpora- 
tion, and  there  is  no  evidence  to  that  effect. 

The  complainant  is  bound  by  the  allegations  of  the  bill,  and  the  con- 
tention on  which  it  is  based  that  this  is  a  suit  only  in  the  right  of  the 
corporation  independent  of  its  creditors,  and  to  which  neither  the  re- 
ceiver nor  the  creditors  are  parties.  We  are  of  the  opinion  that  such 
a  suit  cannot  be  maintained  by  this  corporation.  In  Handley  v.  Stutz, 
supra,  the  bill  was  filed  by  certain  judgment  creditors  against  a  Ken- 
tucky corporation  for  a  stock  assessment  against  certain  creditors,  in 
circumstances  similar  to  those  in  the  case  at  bar.  Referring  to  the 
claims  of  the  bondholders  who  were  to  receive  a  certain  amount  of 
stock  as  bonus,  the  court  holds  that  such  transactions  can  only  be  im- 
peached for  fraud,  and  that  only  subsequent  creditors  who  were  erx- 
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titled  to  enforce  their  claims  against  these  stockholders,  and  trusted 
the  company  upon  th^  faith  of  said  increase  of  stock,  could  enforce 
their  claims  against  such  stockholders,  and  that  no  suqh  equity  exists 
in  favor  of  creditors  whose  debts  were  contracted  prior  to  such  au- 
thorization. So,  in  Coit  v.  Gold  Amalgamating  Co.,  supra,  in  a  suit 
by  a  judgment  creditor  to  enforce  an  alleged  personal  liability  of  the 
stockholders  for  fraud  in  issuance  of  unpaid  stock,  Mr.  Justice  Fiefd, 
speaking  for  the  court,  said : 

**The  plaintiff  had  placed  no  reliance  upon  the  supposed  paid-up  capital 
of  the  company  on  the  increased  shares,  and  therefore  has  no  cause  of  com- 
plaint by  reason  of  their  subsequent  recall.  Had  a  new  ludebtedness  been 
created  by  the  company  after  the  issue  of  the  stock  and  before  its  recall,  a 
different  question  would  have  arisen.  The  creditor  in  that  case,  relying  on 
the  faith  of  the  stock  being  fully  paid,  might  have  insisted  upon  its  full 
payment  But  no  such  new  indebtedness  was  created,  and  we  think,  therefore, 
that  the  stockholders  cannot  be  called  upon,  at  the  suit  of  the  plaintiff,  to  pay 
in  the  amount  of  the  stock,  which,  though  issued,  was  soon  afterwards  recalled 
and  canceled." 

It  MTould  seem  that,  inasmuch  as  it  was  agreed  as  part  of  the  contract 
between  the  corporation  and  its  stockholders  that  the  stock  should  be 
deemed  full  paid,  the  stockholder  could  not  be  held  liable  in  a  suit 
by  the  corporation  wherein  it  seeks  to  annul  its  contract  as  a  fraud 
upon  the  general  creditors  of  the  corporation.  The  language  of  Mr. 
Justice  Peckham  in  Hale  v.  AUinson,  supra,  referring  to  a  contract  of 
subscription,  is  illustrative  of  the  relation  of  the  parties.  The  court 
says: 

"Assuming  the  contractual  character  of  the  subscription  to  the  stock  of  the 
corporation,  the  right  of  the  recelTer  to  maintain  this  suit  is  not  thereby  made 
plainer.  The  contract  may  have  been  to  pay,  in  the  event  of  its  Insolvency, 
to  the  creditors  of  the  corporation,  the  amount  for  which  the  shareholder 
might  be  liable  up  to  the  par  value  of  his  stock.  That  was  a  contract  in  be- 
half of  the  creditor,  with  which  the  corporation  had  nothing  to  do,  and  the 
statute  did  not  make  this  liability  assets  of  the  corporation  or  confer  upon  the 
receiver  appointed  in  the  case  the  right  to  proceed  to  enforce  it*' 

We  have,  then,  in  this  case,  a  suit  brought  in  the  name  of  a  corpora- 
tion, wherein  it  seeks  to  repudiate,  on  the  ground  of  fraud,  certain 
contracts  made  by  it  with  its  officers  and  stockholders,  which,  so  far 
as  the  record  shows,  was  lawful  in  its  inception.  Whether  it  could  in 
any  case  disaffirm  its  contract,  and  seek  to  recover  the  fruits  thereof, 
without  restoring  the  parties  to  their  original  status,  it  is  not  material 
to  inquire.  Scovill  v.  Thayer,  supra.  It  is  clear  that  it  is  not  the 
propier  party  to  maintain  this  suit.  The  corporation  was  a  party  to 
the  contract,  whereby  it  was  agreed  that  no  payment  should  be  required 
upon  said  issues  of  stock.  The  evidence  shows  that  the  bonds  could 
not  be  floated  without  a  stock  bonus,  and,  there  being  no  stock  in  the 
treasury  of  the  company,  the  stockholders  contracted  with  said  com- 
pany to  sell  to  the  bond  purchasers  directly  their  own  stock,  pro  rata, 
in  order  to  provide  such  bonus.  It  may  be  noted  in  this  connection 
tiiat  there  is  some  evidence  tending  to  show  that  the  officers  of  the 
company  made  this  contract  in  good  faith,  believing  it  to  be  for  the 
benefit  of  the  company.  So  far  as  these  defendants'  testator  is  con- 
cerned, while  there  are  some  expressions  in  his  letters  which  arc 
capable  of  being  interpreted  as  evidence  of  an  intent  to  secure  a  bene- 
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fit  to  himself  as  stockholder  at  the  expense  of  the  corporation,  yet 
the  evidence,  taken  as  a  whole,  falls  far  short  of  proving  that  he  was 
a  party  to  any  unlawful  scheme,  or  believed  that  the  plan  which  was 
adopted  for  floating  the  bonds  and  selling^  his  stock  to  the  purchasers 
of  bonds  was  either  actively  or  constructively  fraudulent. 

In  Foster  v.  Seymour  (C.  C.)  '23  Fed.  65,  23  Blatchf.  107,  Judge 
Wallace,  upon  a  demurrer  to  a  bill,  had  occasion  to  consider  a  claim 
made  by  a  stockholder  against  a  corporation  and  its  trustees  to  require 
the  latter  to  account  to  the  corporation  for  a  disposition  of  its  capital 
stock  alleged  to  have  been  fraudulent.  The  allegations  of  the  bill 
presented  a  state  of  facts  quite  similar  to  those  established  by  the  evi- 
dence herein,  so  far  as  the  issue  of  capital  stock  and  its  sale  to  the  pub- 
lic operated  as  a  fraud  upon  the  public  and  future  purchasers  of  the 
stock.    He  says: 

"The  transaction,  as  alleged,  was  a  fraud  upon  the  public.  It  was  equivalent 
to  an  overissue  of  stock  by  a  corporation  to  Its  stockholders.  It  was  calcu- 
lated to  lead  parties  dealing  with  the  corporation  In  ignorance  of  the  facts 
to  believe  that  it  had  a  paid-up  capital  stock  of  ^10,000,000,-  and  representing 
a  corporate  fund  of  that  amount  invested  in  mining  property.  By  putting  out 
the  scrip,  the  trustees  represented  to  the  public,  who  have  no  means  of  know- 
ing of  the  private  contracts  made  between  a  corporation  and  its  stockholders, 
that  the  capital  stock  had  been  subscribed  for  and  paid  in.  It  was  not  a 
fraud  upon  the  stockholders,  however,  because  there  were  none;  nor  neces- 
sarily upon  persons  subsequently  becoming  stockholders,  because  the  stock 
was  full-paid  stock,  and  not  liable  to  any  further  calls  in  the  hands  of  those 
who  might  purchase  it  Scovill  v.  Thayer,  105  U.  S.  143  [26  L.  Ed.  968].  A 
purchaser  of  the  stock  would  not  be  injured  by  the  transaction  unless  he  paid 
more  for  It  than  It  was  worth;  and  every  purchaser  would  stand  upon  the 
particular  circumstances  of  his  purchase.  If  the  original  transaction,  in 
connection  with  the  special  facts  of  a  purchase  of  stock,  should  operate  as  a 
fraud  upon  a  purchaser,  the  cause  of  action  would  be  his,  and  not  that  of  the 
corporation.  The  fraudulent  character  of  the  transaction  was  imparted  to  it 
by  the  corporation  itself;  that  is,  by  those  who  represented  all  there  was  of 
the  corporation.  The  remedy  of  the  complainant,  if  he  has  been  deceived  into 
the  purchase  of  stock  by  false  representations  as  to  its  value,  is  against  those 
who  have  misled  him.  Even  if  be  could  recover  against  the  corporation  or 
against  the  trustees  (see  Fosdick  v.  Sturges  [Fed.  Cas.  No.  4,956]  1  Biss.  255), 
the  corporation  has  no  cause  of  action  against  the  trustees." 

See,  also,  Flagler  Engraving  Machine  Co.  v.  Flagler  (C.  C.)  19  Fed. 
468,  470. 

We  have  thus  fully  discussed  the  point  because  the  brief  of  com- 
plainant's counsel  asserts  tliat,  even  if  the  stock  had  had  some  value, 
"the  transaction  would  nevertheless  have  been  a  fraud  upon  the 
prospective  bondholders  and  stockholders  whom  they  were  inducing 
to  enter  the  companj,"  and  further  contends  that  the  pro'spective  bond- 
holders and  purchasers  were  led  by  resolutions,  re{)resentations,  and 
reports  of  the  officers  of  the  company  to  believe  that  the  money  which 
they  were  about  to  pay  for  the  bonds  and  stock  would,  after  payment 
of  the  debts,  be  devoted  to  the  interests  of  the  company  and  the  im- 
provement of  the  plant. 

In  stating  these  conclusions  we  do  not  wish  to  be  understood  as  hold- 
ing that  the  transactions  complained  of  may  not  have  been  grossly 
fraudulent,  to  the  prejudice  of  certain  creditors  of  the  corporation; 
nor  do  we  question  the  doctrine  that  the  assets  of  an  insolvent  corpora- 
tion are  impressed  with  a  trust  for  the  payment  of  its  debts,  and  can- 
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not  be  withdrawn  by  the  stockholders  without  providing  for  such  debts, 
as  held  by  the  court  below.  Assuming  the  facts  found  by  the  court 
below,  we  think  the  receiver  has  misconceived  his  right,  and  acted 
beyond  the  scope  of  his  authority  in  thus  bringing  this  suit  in  the  name 
of  the  corporation. 

The  bill  further  alleges  that  the  defendant  Harris  "permitted  and 
directed  him  [Carlisle]  to  pay  dividends  on  all  of  the  shares  of  stock 
in  said  company,  except  those  standing  in  the  names  of  said  John 
Carlisle  and  George  W.  Carlisle,  his  brother,  and  accordingly  such 
dividends  were  paid  by  said  John  Carlisle  to  sundr>'  persons,  but  the 
names  of  said  persons  and  the  amount  paid  to  each  of  them  are  to  your 
orator  unknown."  The  claim  that  the  estate  of  B.  D.  Harris  is  liable 
therefor  appears  to  have  been  abandoned  in  the  court  below.  The 
admission  and  contention  of  the  receiver  in  this  court  is  stated  in  his 
brief  as  follows :  "For  the  amount  that  B.  D.  Harris  actually  received, 
his  estate  should  be  made  to  account.  For  what  he  paid  others  the 
action  has  probably  abated."  The  bill  does  not  charge  that  Carlisle 
paid  any  dividends  to  Harris  between  1889  and  1892.  It  is  admitted 
that  no  dividends  were  received  by  Harris  after  January  i,  1891. 
Even  if  dividends  were  received  by  him  between  1889  and  1891 — a  ques- 
tion as  to  which  the  evidence  is  indefinite — ^such  dividends  were  paid 
at  a  time  when  the  company  was  a  going  concern,  and  without  any 
open  present  evidence  of  insolvency.  Furthermore  it  is  not  alleged  nor 
shown  that  Harris  )cnew  that  such  dividends,  if  paid,  were  not  paid  out 
of  the  earnings  of  said  corporation,  or  that  he  did  not  receive  them  in 
perfect  good  faith.  The  date  of  insolvency  alleged  in  the  bill  was 
1J892,  and  it  appears  that  in  1889  all  outstanding  debts  had  been  paid. 
In  these  circumstances  the  estate  of  B.  D.  Harris  is  not  liable  in  this 
suit  by  the  corporation.  McDonald  v.  Williams,  174  U.  S.  397,  19 
Sup.  Ct.  743,  43  L.  Ed.  1022;  New  Hampshire  Savings  Bank  v. 
Richie,  121  Fed.  956,  58  C.  C.  A.  294. 

The  decree  of  the  Circuit  Court  that  the'  complainant  is  entitled  to 
the  sum  of  $15,000  is  reversed,  with  costs,  and  the  cause  remanded  to 
said  court,  with  instructions  to  dismiss  the  bill  with  costs. 


L.  BUCm  &  SON  LUMBER  CJO.  et  al.  v.  ATLANTIC  LUMBER  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  1904.) 

No.  1,315. 

1.  Abatement— Wacveb  of  Gbotjnds— Delay  in  Filing  Plea. 

Where  a  corporation  plaintiff  was  dissolved  before  the  action  was  tried, 
the  defendant  cannot  proceed  to  trial,  and,  after  waiting  until  a  judgment 
in  its  favor  has  been  reversed  on  a  writ  of  error  and  the  cause  remanded 
for  a  new  trial,  file  a  plea  setting  up  such  dissolution  in  abatement. 

2.  Same— Dissolution  of  Corpobation  Plaintiff— New  Jersey  Statute. 

Under  the  corporation  laws  of  New  Jersey  (P.  L.  1896,  p.  295,  §  53),  which 
provide  that  corporations  after  their  dissolution  shall  be  continued  bodies 

f  2.  Dissolution  of  foreign  corporations,  see  note  to  Republican  Mountain  Sil- 
ver Mines  v.  Brown,  7  C.  C.  A.  421. 

See  Abatement  and  Revival,  vol.  1,  Cent  Dig.  §§  194,  196,  197;  Corporationfl* 
VOL  12,  Cent  Dig.  §§  2454,  2589. 
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corporate  for  the  purpose  of  prosecuting  aiid  defending  snits  by  or  against 
them,  the  dissolution  of  a  corporation  does  not  abate  an  action  brought  by 
Buch  corporation  in  Florida  to  recover  damages  to  its  estate,  business,  and 
credit  by  reason  of  an  alleged  wrongful  attachment  of  its  property;  the 
cause  of  action  being  one  which  surviTes  under  the  laws  of  Florida. 
a  ExBCTTTioN— Grounds  foe  Stay. 

A  judgment  defendant  Is  not  entitled  to  a  stay  of  execution  on  the  ground 
that  an  unsatisfied  Judgment  previously  obtained  by  it  against  the  plaintiff, 
but  which  it  assigned  to  a  third  party,  may  in  a  certain  contingency  be  re- 
assigned so  as  to  enable  defendant  to  set  it  off  against  the  present  judg- 
ment 

4.  Judgments— Right  of  Set -Off— Effect  of  Assignment  of  Demand  before 

Judgment. 

The  assignment  of  a  demand  in  suit  by  the  plaintiff  to  his  attorney,  who 
has  a  statutory  lien  thereon,  prevents  the  accruing  of  any  right  to  the 
defendant  to  set-off,  against  a  judgment  subsequently  rendered  thereon,  a 
judgment  previously  recovered  against  the  plaintiff. 

5.  Mandamus— Enforcing  Obedience  to  Mandate— Scope  of  Relief. 

A  Judgment  for  defendant  in  a  Circuit  Court  was  reversed  on  a  writ  of 
error,  and  the  cause  remanded  with  directions  to  award  a  new  trial  and 
to  issue  execution  against  the  defendant  for  the  costs  of  the  appellate 
court  The  Circuit  Court,  without  sufficient  cause,  granted  a  stay  of  execu- 
tion, and  also  erroneously  sustained  a  plea  in  the  nature  of  a  plea  in  abate- 
ment filed  by  defendant,  but  without  entering  any  final  order  oc  judgment 
in  the  case  from  which  a  writ  of  error  would  lie.  Plaintiff  applied  to  the 
Circuit  Court  of  Appeals  for  a  writ  of  mandamus  to  compel  the  Circuit 
Court  to  set  aside  the  staying  order  and  to  proceed  with  the  new  trial. 
Held  that,  the  remedy  by  mandamus  being  undoubtedly  appropriate  to  en- 
force obedience  to  the  court's  mandate  for  execution,  and  the  court  having 
the  full  record  before  it  relating  to  the  ruling  on  the  plea,  it  would  treat 
the  proceeding  as  in  effect  one  on  a  writ  of  error,  and  deal  with  the  whole 
case,  instead  of  compelling  the  plaintiff  to  await  the  future  action  of  the 
Circuit,  and  to  again  bring  up  the  same  record  by  writ  of  error. 

Petition  for  a  Writ  of  Mandamus  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Florida. 
The  proceedings  in  this  case  were  commenced  by  the  following  petition : 
"Your  petitioners,  L.  Bucki  dt  Son  Lumber  Company  and  Horatio  Bisbee,  re- 
spectfully allege  that  in  action  at  law  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Florida,  wherein  said  L.  Bucki  & 
Son  Lumber  Company  was  the  plaintiff,  and  the  Atlantic  Lumber  Company, 
Arthur  Meigs,  Daniel  G.  Ambler,  and  Richard  H.  Liggett  were  the  defendants, 
such  proceedings  were  had  that  on  the  16th  day  of  January,  A.  D.  1902,  a  final 
judgment  therein  was  rendered  in  and  by  the  said  court  for  the  said  defend- 
ants.    That  thereupon  the  said  plaintiff  sued  out  from  the  United  Stajes  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit,  and  prosecuted,  a  writ  of  error  to 
reverse  the  said  judgment,  and  such  proceedings  were  had  upon  the  said  writ 
of  error  that  afterwards,  to  wit,  on  the  10th  day  of  March,  A.  D.  1903,  the  said 
United  States  Circuit  Court  of  Appeals  rendered  its  judgment,  whereby  the  said 
judgment  of  the  Circuit  Court  was  reversed.    And  the  said  Circuit  Court  of 
Appeals,  by  its  mandate  duly  issued  in  the  said  action,  ordered  and  commanded 
the  said  Circuit  Court  to  enter  up  In  the  said  court  a  judgment  for  costs  on  the 
said  writ  of  error  against  the  said  defendants,  and  to  issue  an  execution  for 
which  costs,  to  which  mandate  reference  is  here  made.    Your  petitioners  allege 
that,  in  obedience  to  said  mandate,  the  said  Circuit  Court  did  enter  a  judg- 
ment against  the  defendants  in  the  said  court  for  the  said  costs,  to  the  amount 
of  fourteen  hundred  and  twenty-four  and  24/1^0  dollars  ($1,424.24),  as  appears 
from  the  records  of  said  court,  and  that  afterwards,  to  wit,  on  the  23d  day  of 
April,  A.  D.  1903,  execution  in  due  form  was  issued  out  of  the  said  court  upon 
the  said  judgment  against  the  said  defendants  for  the  said  sum  of  $1,424.24, 
and  that  the  said  execution  was  duly  delivered  to  the  United  States  marshal, 
who  duly  levied  the  same  upon  the  lands  and  tenements  of  the  said  defendant 
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Richard  H.  Ligi^ett,  for  the  purpose  of  obeying  the  commands  to  him  In  the 
said  execution  contained,  and  of  collecting  the  amount  of  the  said  judgment 
for  the  said  costs.    And  your  petitioners  aver  that  afterwards,  to  wit,  on  the 

day  of  June,  A.  D.  1903,  the  said  Circuit  Court  on  the  application  of 

the  said  defendants,  without  any  legal  excuse  or  Judicial  power,  ordered  an 
indefinite  stay  of  the  said  execution,  and  the  said  marshal,  John  F.  Horr,  not 
to  further  execute  the  said  execution  until  the  further  order  of  the  said 
Circuit  Court,  and  that  no  further  order  has  ever  been  made.  And  your  pe- 
titioners allege  that  the  said  Horatio  Bisbee  was  the  attorney  for  the  plaintiff 
in  the  said  action,  and  prosecuted  for  the  said  plaintiff  the  said  action  and 
the  said  writ  of  error,  and  that  the  amount  of  the  fees  earned  by  the  said  at- 
torney for  his  services  in  the  premises  greatly  exceed  the  amount  of  the  said 
judgment,  and  that  the  necessary  costs  and  disbursements  actually  made  by 
the  said  attorney  in  the  said  action,  and  which  were  paid  by  the  said  attorney 
out  of  his  own  pocket  and  from  his  own  moneys,  greatly  exceed  the  amount 
of  said  judgment  And  that  the  said  fees,  costs,  and  disbursements  are,  under 
the  laws  of  the  state  of  Florida,  a  lien  upon  the  said  judgment  superior  to  all 
other  liens  and  all  other  rights.  Your  petitioners  allege  that  the  said  Circuit 
Court  has  refused  and  still  refuses  to  obey  the  commands  of  the  said  mandate 
in  the  said  action.  And  your  petitioners  further  allege  that  the  said  mandate 
commanded  the  said  Circuit  Court  to  grant  a  new  trial  in  the  said  action,  and 
thereafter  to  proceed  according  to  law,  and  In  accordance  with  the  views  and 
opinions  of  the  said  United  States  Circuit  Court  of  Appeals;  and  the  said 
Circuit  Court  in  obedience  to  the  said  mandate,  did  enter  an  order  in  the  said 
action  granting  a  new  trial  therein.  But  your  petitioners  aver  that  after- 
wards, to  wit  on  the day  of  June,  A.  D.  1903,  the  said  court,  against 

the  objection  of  the  said  plaintiff,  duly  made  by  its  counsel  in  open  court 
did  grant  leave  to  the  said  defendants  to  file,  and  the  said  defendants  did  file. 
In  pursuance  of  such  leave,  in  the  month  of  June  aforesaid,  a  certain  docu- 
ment which  defendants  soon  after  amended,  and  which,  as  amended,  was  in- 
tended as  a  plea  in  abatement  of  the  further  prosecution  of  the  said  action, 
and  is  in  the  words  and  figures  as  follows,  to  wit : 

••  'In  the  United  States  Circuit  Court  Southern  District  of  Florida. 

••*L.  Bucki  &  Son  Lumber  Company  v.  The  Atlantic  Lumber  Company, 

Richard  H.  Liggett,  Daniel  G.  Ambler,  and  Arthur  Meigs. 

"•Now  come  the  defendants  herein,  by  their  attorney,  and  for  the  purpose 

of  meeting  the  ground  of  demurrer  to  their  plea  filed  herein  on  the 

day  of  June,  1903,  amend  said  plea  so  as  to  read  as  follows:  That  the  L. 
Bucki  &  Son  Lumber  Company,  plaintiff  herein,  was  duly  incorporated  under 
the  laws  of  the  state  of  New  Jersey  on  the  first  day  of  October,  1892,  with  an 
authorized  capital  stock  of  $250,000,  and  that  thereafter,  prior  to  January  1, 
1897,  it  Issued  the  full  amount  of  its  capital  stock  of  $250,000.  And  a  copy  of 
the  charter  of  said  company  is  herewith  filed  and  made  part  hereof.  That 
the  L.  Buck!  &  Son  Lumber  Company  was  organized  for  the  purpose  of  manu- 
facturing and  dealing  in  lumber,  and  that  over  fifty  per  cent,  of  its  capital 
stock  was  invested  in  a  sawmill  plant  situated  at  Jacksonville,  Florida,  and 
continued  so  to  be  from  January  1,  1894,  to  January  1,  1898,  and  that  no  ap- 
preciable part  of  its  property  was  at  any  time  physically  located  in  the  state 
of  New  Jersey  during  the  year  of  1897.  That  on  June  7,  1897,  the  State  Board 
of  Assessors  for  the  state  of  New  Jersey  certified  and  reported  to  the  Comp- 
troller of  the  State  of  New  Jersey  that  the  amount  of  the  capital  stock  of  the 
said  L.  Bucki  &  Son  Lumber  Company  was  $250,000,  and  that  the  tax  due 
thereon  was  the  sum  of  $250.00;  and  that  thereupon  there  became  due  to 
the  state  of  New  Jersey  from  the  said  L.  Bucki  &  Son  Lumber  Company  the 
said  sum  of  $250  for  the  taxes  of  1897 ;  that  said  tax  has  never  been  paid ; 
and  that  on  May  2,  1900,  the  Comptroller  of  the  State  of  New  Jersey  reported 
the  fact  of  the  nonpayment  of  said  tax  to  the  Governor  of  the  State  of  New 
Tersey,  who  did  thereupon,  on  the  said  2d  day  of  May,  1900,  and  since  the 
last  pleading  in  this  action,  issue  a  proclamation  declaring  the  charter  of  said 
L.  Bucki  &  Son  Lumber  Company  void,  a  copy  of  which  proclamation  is  here- 
with filed,  and  is  prayed  to  be  read  and  taken  as  part  of  this  plea ;  that  said 
proclamation  was  duly  filed  in  the  oflace  of  the  Secretary  of  State  for  the 
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state  of  New  Jersey,  and  that  said  proclamation  was  dnly  published  for  one 
week  In  the  newspapers  specified  in  said  proclamation,  as  provided  for  therein. 

"  *R.  H.  Liggett,  Defendants'  Attorney.' 

"And  the  said  document  was  verified.    Your  petitioners  aver  that  afterwards, 
in  the  month  of  June  aforesaid,  the  said  plaintifl!  filed  in  the  said  action  a 
demurrer  and  motion  to  the  aforesaid  document,  in  the  words  and  figures  fol- 
lowing, to  wit: 
"  'In  the  Circuit  €k>Tirt  of  the  United  States,  Southern  District  of  Florida. 
•*  'L.  Buck!  &  Son  Lumber  Company,  Plaintiff,  v.  The  Atlantic  Lumber 
Company,  Richard  H.  Liggett  and  others.  Defendants. 

"  'Comes  now  the  plaintiff  by  its  attorneys,  Bisbee  &  Bedell,  and  demurs  to 
the  amended  plea  of  defendants,  Intended  as  a  plea  In  abatement,  upon  the 
following  grounds :  First  That  the  plea  states  no  fact  constituting  a  ground 
for  a  dismissal  of  said  suit  Second.  That,  under  the  statutes  of  New  Jersey, 
the  plaintiff  corporation  continued  in  existence  for  the  purpose  of  prosecuting 
and  defending  suits,  and  winding  up  its  business  and  affairs,  even  though  the 
proclamation  of  the  Governor  was  effective  to  dissolve  the  plaintiff  corpora- 
tion.   And  no  other  grounds  appearing  on  the  face  of  said  amended  plea. 

"*I  hereby  certify  that,  in  my  opinion,  the  foregoing  demurrer  is  well 
founded  in  point  of  law.  [Signed]  H.  Bisbee.' 

••  'Motion. 

"  'Now  comes  the  plaintiff  in  the  above-entitled  action,  and  moves  the  court 
to  strike  the  amended  plea,  intended  as  a  plea  in  abatement  in  above  action, 
on  the  following  ground:  That  the  court  has  no  authority  to  allow  the  said 
plea  to  be  filed,  and  on  the  ground  that  the  defendants,  long  after  they  knew 
of  the  said  proclamation  of  the  Governor,  voluntarily  submitted  themselves 
to  the  Jurisdiction  of  the  United  States  Court  of  Appeals,  and  submitted  the 
merits  of  the  said  action  to  the  said  court,  and  thereby  the  said  defendants 
are  estopped  and  have  waived  their  right  to  interpose  the  said  plea  in  abate- 
ment' 

"That  the  said  demurrer  was  duly  verified,  and  the  same  and  the  said 
motion  were  duly  signed  by  the  plaintiff's  attorney ;  and  soon  thereafter,  to 
wit,  'in  the  month  of  June  aforesaid,  the  said  court,  by  Its  orders  of  record, 
denied  the  said  motion  and  overruled  the  said  demurrer;'  and  your  petitioner 
avers  that  the  said  court  has  not  made  and  entered  any  formal  judgment  dis- 
missing the  said  action,  which  must  necessarily  follow  from  the  said  orders 
made  and  entered  as  aforesaid.'  Your  petitioner  avers  that  the  said  pro- 
ceedings of  the  said  officers  of  the  state  of  New  Jersey  in  the  aforesaid  docu- 
ment filed  by  the  defendants,  stated  and  intended  as  a  bar  to  the  prosecution 
of  this  action,  were  all  had  and  were  all  performed,  as  shown  therein  and 
by  the  record  of  this  action,  and  about  twenty  months  prior  to  the  trial  of 
the  said  action  in  the  said  Circuit  Court,  and  nearly  three  years  prior  to  the 
trial  and  Judgment  in  said  action  in  the  said  United  States  Circuit  Court  of 
.  Appeals;  and  your  petitioner  avers  that  the  said  defendants  were  and  are 
chargeable  with  a  knowledge  of  the  said  proceedings  by  the  said  officers  of  the 
state  of  New  Jersey,  and  that  a  petition  was  filed  in  the  said  action  by  the 
defendants  on  May  23,  A.  D.  1903,  for  the  purpose  of  obtaining  a  stay  of  the 
said  execution  which  contains  the  following  averment,  to  wit:  'That  your  pe- 
titioner the  Atlantic  Lumber  Company  was  wholly  ignorant  of  the  dissolution 

of  the  L.  Buck!  &  Son  Lumber  Company  until  the day  of ,  1902, 

and  your  petitioners  Daniel  G.  Ambles  and  Richard  H.  Liggett  were  wholly 
ignorant  of  the  dissolution  of  the  said  L.  Bucki  &  Son  Lumber  Company  until 
after  October  1,  1902.'  And  your  petitioner  avers  that,  having  the  knowledge 
aforesaid,  the  said  defendants  were  silent,  and  voluntarily  submitted  them- 
selves to  the  Jurisdiction  of  the  said  courts,  and  each  of  them,  for  a  Judg- 
ment upon  the  merits  of  the  said  action,  after  having  said  knowledge  of  the 
said  proceedings  of  the  said  officers  of  the  state  of  New  Jersey,  and  said 
defendants  were  and  are  estopped  from  setting  up  the  said  proceedings  as 
a  bar  to  the  further  prosecution  of  the  said  suit.  And  your  petitioners  aver 
that  on  OT  before  the  2eth  day  of  July,  A.  D.  1898,  the  plaintiff,  for  value  re- 
ceived, duly  assigned  by  contract  in  writing  all  its  claims  in  suit  in  the  said 
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action  against  all  and  each  of  the  said  defendants  to  the  said  Horatio  Blsbee 
to  secure  the  payment  to  the  latter  for  his  professional  services  before  the 
date  aforesaid  rendered,  and  thereafter  to  be  rendered,  In  the  said  and  other 
actions  for  and  against  the  said  plaintiff,  and  the  said  assignment  expressly 
provided  that  the  said  assignee  shonld  have  the  right  to  prosecute  the  said 
action  against  the  said  defendants,  and  collect  the  proceeds  thereof,  which 
said  assignment,  and  Its  nature  and  character,  as  herein  alleged,  was  duly  set 
up  in  the  said  action  by  a  replication  to  the  said  document  intended  as  a  plea 
in  abatement  by  defendants  in  said  action,  and  said  replication  was  demurred 
to,  and  said  demurrer  sustained  by  the  said  Circuit  Court.  And  your  petition- 
ers, in  support  of  their  petition,  refer  to  the  printed  transcript  of  the  record 
of  said  action,  and  to  copies  thereof  on  file  in  the  said  Court  of  Appeals,  and 
pray  the  said  court  to  refer  to  the  same  as  often  as  may  be  necessary.  And 
your  petitioner  avers  that  the  aforesaid  orders  of  the  said  Circuit  Court,  made 
and  enterejl  in  the.  said  action  as  aforesaid,  are  in  violation  of  the  legal  rights 
of  the  plaintiff  under  the  said  mandate,  and  that  it  has  no  adequate  legal 
remedy,  except  by  a  writ  of  mandamus.  Wherefore  your  petitioner  prays  for 
a  writ  of  mandamus  from  this  honorable  court,  directed  to  the  said  Circuit 
Court,  and  to  the  Judges  thereof,  commanding  them  to  vacate  the  aforesaid 
order  staying  the  said  execution  for  costs,  and  commanding  them  to  strike 
from  the  files  of  the  said  action  the  aforesaid  document  filed  by  the  defend- 
ants in  the  month  of  June,  A.  D.  1903,  setting  up  the  said  proceedings  of  the 
said  ofllcers  of  the  state  of  New  Jersey,  stated  in  the  said  document,  and  com- 
manding them  to  proceed  to  execute  the  said  mandate  in  the  said  action,  and 
to  grant  such  other  and  different  relief  as  petitioners  are  entitled  to.  And  your 
petitioner  will  ever  pray,"  etc. 

An  alternative  writ  having  been  ordered,  the  Judge  of  the  Circuit  Court 
made  return  as  follows : 

"To  their  Honors  the  Judges  of  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  of  the  United  States,  James  W.  Locke,  Judge,  shows  cause  against  the 
issuance  of  a  writ  of  mandamus  herein  as  follows : 

"(1)  That  on  March  10,  1903,  your  honors  entered  a  Judgment  herein  revers- 
ing the  Judgment  of  the  Circuit  Court,  and  held  and  decided  that  certain  evi- 
dence introduced  at  a  former  trial  of  the  action  at  law  tended  to  sustain  the 
allegations  of  the  declarations  that  the  writs  of  attachment  therein  described 
had  been  sued  out  by  the  defendants  therein  maliciously  and  without  prob- 
able cause,  and  your  honors  did  reverse  the  finding  of  the  Circuit  Court  on 
that  point,  and  at  the  same  time  your  honors  did  review  and  revise  certain 
decisions  of  the  Circuit  Court  made  in  connection  with  the  admission  and  re- 
jection of  evidence  In  said  action.  That  your  honors  remitted  the  cause  to 
the  Circuit  Court,  with  instructions  to  give  a  new  trial  and  to  proceed  ac- 
cording to  law  and  the  opinion  of  your  honorable  court,  duly  rendered  and 
filed  in  said  cause.  That  your  honors  did  not  render  a  final  Judgment  on  said 
action,  or  give  any  Judgment  in  said  cause  to  which  this  respondent  could 
refer  for  guidance,  other  than  those  referred  to,  which  would  have  required 
this  respondent,  in  another  trial  of  the  action,  to  <;onform  the  rulings  of  the 
Circuit  Court  to  the  decisions  rendered  by  your  honorable  court.  That  the 
respondent  has  duly  entered  an  order  granting  a  new  trial  of  the  action.  That 
on  June  18,  1903,  the  defendants  in  the  action  presented  to  the  Circuit  Court 
the  following  plea,  and  applied  for  leave  to  file  the  same,  to  wit :  *Now  come 
the  defendants,  the  Atlantic  Lumber  Company,  Daniel  G.  Ambler,  Arthur 
Meigs,  and  Richard  H.  Liggett,  by  their  attorney,  and,  for  a  plea  to  the  declara- 
tion herein,  say  that  after  the  last  pleading  herein,  to  wit,  on  the  2d  day  of 
May,  1900,  the  L.  Bucki  &  Son  Lumber  Company,  plaintiff  herein,  was  dis- 
solved, and  its  charter  became  null  and  void,  as  will  appear  from  the  procla- 
mation of  the  Governor  of  the  State  of  >iew  Jersey,  a  copy  of  which  is  here- 
unto attached  and  made  a  part  of  this  plea.'  Which  plea  was  duly  signed 
and  verified  according  to  the  practice  and  statutes  of  Florida,  and  a  copy  of 
the  proclamation  referred  to  is  hereto  attached,  marked  'Exhibit  A,'  and  is 
to  be  read  as  part  of  said  plea.  In  the  opinion  of  respondent,  the  plea  al- 
leged facts  which.  If  true,  presented  a  substantial  defense  to  the  action :  and 
respondent,  in  the  exercise  of  the  discretionary  powers  vested  in  the  Judge 
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of  the  Circuit  Court,  gave  leave  to  the  defendants  to  file  said  plea,  and  caused 
an  order  to  be  entered  accordingly.  That  on  the  same  day  the  plaintiff  filed 
the  following  demurrer  to  said  plea:  *Comes  now  the  plaintiff,  by  Bisbee  & 
Bedell,  its  attorneys,  and  demurs  to  the  plea  of  defendants'  abatement,  filed 
by  leave  of  court  on  June  18,  1903,  upon  the  following  grounds:  First.  It 
states  no  facts  establishing  that  the  plaintiff  has  not,  in  law  or  in  fact,  a  legal 
existence ;  second,  that,  under  the  laws  of  New  Jersey,  the  plaintiff  did  have, 
at  the  date  of  the  plea,  and  has  now,  a  legal  existence,  and  is  competent  to 
prosecute  the  said  action;  third,  that,  as  shown  by  the  alleged  proclamation 
of  the  Governor  of  New  Jersey,  it  was  Issued  without  giving  any  notice  to 
the  plaintiff,  and  Is  null  and  void.'  That  said  demurrer  was  duly  certified  to 
by  counsel,  and  duly  verified.  That  on  June  20,  1903,  the  plaintiff  filed  the 
following  replication  to  the  said  plea:  'That  all  the  claims  and  demands 
embraced  in  suit  in  said  action,  and  declared  on  therein,  heretofore,  to  wit, 
on  the  26th  day  of  July,  1898,  were,  for  value  received,  duly  assigned  and 
transferred  by  the  plaintiff  to  Horatio  Bisbee,  which  said  assignment  was 
in  writing,  and  Is  made  part  hereof,  and  is  in  the  words  and  figures  following, 
to  wit:  [A  copy  of  said  assignment  is  attached  hereto,  marked  'Exhibit  B,' 
and  is  to  be  read  as  part  hereof.]  And  the  plaintiff  says  that  at  the  time  of 
such  assignment  the  plaintiff  was  Indebted  to  Horatio  Bisbee,  the  said  as- 
signee, in  a  sum  of  money  exceeding  $15,000  for  professional  services  before 
then  rendered,  and  retainers  then  due  and  unpaid,  and  that  at  the  date  of  the 
said  plea  In  abatement  the  plaintiff  was  indebted  to  the  s&id  Horatio  Bisbee 
for  professional  services,  covered  and  Intended  to  be  secured  by  the  said  as- 
signment, In  a  sum  exceeding  $35,000,  which  said  several  sums  of  money  at 
the  time  aforesaid  remained,  and  still  remain,  unpaid.  That  afterwards,  on 
June  24,  1903,  the  defendants  filed  the  amended  plea  recited  on  pages  4  and 
5  of  the  petition,  and  on  the  same  day  the  plaintiff  filed  the  demurrer  and  mo- 
tion recited  on  pages  6  and  7  of  the  petition.  That  on  June  24,  1903,  the  de- 
fendants filed  a  demurrer  to  the  said  replication,  setting  up  an  assignment  of 
the  cause  of  action  to  H.  Bisbee,  Esq.,  on  the  grounds  following:  'First,  be- 
cause it  avers  no  facts  that  constitute  a  good  and  sufficient  reply  to  the  said 
plea  to  which  It  is  pleaded;  second,  because  said  assigmnent  mentioned  in 
said  replication  Is  null  and  void;  third,  because  the  said  cause  of  action  de- 
termined'and  terminated  upon  the  dissolution  of  the  L.  Buck!  &  Son  Lumber 
Company.'  That  the  demurrer  to  the  amended  plea,  the  motion  to  strike  said 
plea,  and  the  demurrer  to  the*  second  replication  afterwards  came  on  to  be 
heard  before  the  Circuit  Court,  and  were  elaborately  argued  by  counsel.  The 
regularity  of  the  taxation  proceedings  in  the  state  of  New  Jersey  were  not 
contested  by  the  replications  thereto,  but  it  was  insisted  by  counsel  for  plain- 
tiff that  the  plaintiff  corporation  could  not  have  been  legally  dissolved,  save 
through  the  judgment  of  a  court  of  competent  Jurisdiction  in  a  judicial  pro- 
ceeding instituted  for  that  purpose,  and  that  the  provisions  contained  in  the 
law  of  New  Jersey  under  which  it  was  claimed  the  plaintiff  corporation  had 
been  dissolved  did  not  constitute  due  process  of  law,  and  that  assuming  the 
corporation  to  have  been  legally  dissolved,  the  action  might  still  be  maintained 
by  the  corporation  by  virtue  of  sections  53,  54,  55,  and  56  of  chapter  185, 
Laws  of  the  State  of  New  Jersey,  approved  April  21,  189C,  or  else  said  action 
might  be  maintained  In  the  name  of  the  corporation  by  virtue  of  the  assign- 
ment of  the  cause  of  action  to  H.  Bisbee,  Esq.,  set  up  in  the  second  replication 
to  the  plea.  Upon  an  inspection  of  the  laws  of  New  Jersey,  it  appeared  to 
this  respondent  that  this  charter  was  granted  subject  to  the  right  of  amend- 
ment alteration,  and  repeal  at  the  pleasure  of  the  state,  and  that  an  express 
statute  in  force  at  the  time  of  the  allowance  of  the  charter  provided  that, 
upon  the  failure  of  a  corporation  for  two  consecutive  years  to  pay  any  tax 
which  should  be  assessed  against  it  under  any  law  of  the  state,  the  charter 
should  be  void,  and  all  powers  conferred  by  law  upon  such  corporation  were 
thereby  declared  Inoperative  and  void,  etc. ;  aind  It  further  appearing  that 
said  statute  was  re-enacted,  In  substance,  on  April  21,  189G,  and  has  been  in 
force  from  March,  1891,  to  this  time,  this  respondent  became  convinced  that 
the  occurrence  of  the  facts  stated  In  the  plea  had  dissolved  the  plaintiff  cor- 
poration. From  examination  of  sections  53,  54,  55,  and  56  of  chapter  185, 
Act  of  April  21,  1896,  this  respondent  came  to  the  conclusion  that  such  act 
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was  designed  to  furnish  a  convenient  means  of  administering  the  assets  of 
a  dissolved  corporation,  and  that  the  assets  contemplated  by  the  statute  were 
of  the  same  character  as  a  court  of  equity  habitually  preserves  to  the  cred- 
itors and  stockholders  of  a  dissolved  corporation,  or  such  as  pass  to  an  as- 
signee In  bankruptcy  or  insolvency,  or  to  a  receiver,  or  such  as  survive  to  the 
personal  representative  of  a  deceased  person,  and  that  while  the  statutory 
trustees  of  a  dissolved  corporation  might  sue  and  be  sued  In  the  name  thereof, 
or  in  their  own  names,  such  suits  were  expressly  confined  to  property  rights, 
and  to  rights  arising  out  of  contract,  expressed  or  implied.  Being  of  the 
opinion,  on  the  whole,  that,  upon  the  admitted  facts,  the  corporation  had 
been  dissolved,  and  that  the  cause  of  action  sued  on  had  been  extinguished 
thereby,  this  respondent  gave  Judgment  accordingly,  and  entered  an  order 
overruling  the  demurrer  to  the  plea;  and  further  being  of  the  opinion  that 
the  defense  had  been  seasonably  presented,  and  that  all  the  questions  involved 
In  said  plea  had  been  left  open  by  the  mandate  of  your  honors,  this  respondent 
also  overruled  the  motion  to  strike  the  said  plea  from  the  record.  Upon  con- 
sideration of  the  demurrer  to  the  replication  setting  up  an  assignment  of  the 
cause  of  action,  the  respondent  was  of  the  opinion  that  this  cause  of  action 
was  not  assignable,  and  also  that  an  assignee  could  not,  after  the  dissolution 
of  a  corporation,  continue  to  maintain  in  its  name  a  suit  on  a  cause  of  action 
which  did  not  pass  to  its  statutory  trustees,  and  which  they  could  not  have 
maintained  an  action  upon,  and  this  respondent  gave  judgment  In  accordance 
with  this  view,  and  entered  an  order  sustaining  the  demurrer  to  the  replica- 
tion setting  up  the  assignment  of  the  cause  of  action.  That,  at  the  time  of 
entering  the  orders  mentioned,  the  Circuit  Court  gave  the  plaintiff  leave  to 
file  additional  pleadings  as  it  might  be  advised,  and  that  subsequently,  on  the 
25th  day  of  July,  1903,  the  plaintiff  filed  t\\o  replications  to  said  plea,  and 
that  the  defendants  demurred  to  one  of  said  replications,  and  moved  to  strike 
the  other,  and  that  said  demurrer  and  motion  were  submitted  by  the  parties 
to  the  Circuit  Court  for  decision  on  or  about  December  6,  1903,  and  that  action 
thereon  has  been  delayed  pending  the  decision  by  your  honors  of  the  petition 
for  mandamus. 

"(2)  This  respondent  further  shows  unto  your  honors  that  on  April  22.  1903, 
an  execution  issued  out  of  the  Circuit  Court,  on  the  mandate  of  the  Circuit 
Court  of  Appeals,  for  the  costs  of  prosecuting  the  writ  of  error  in  this  action, 
and  was  delivered  to  the  marshal  to  be  levie^.  That  on  June  22,  1903.  the 
defendants  filed  a  petition  in  the  Circuit  Court  praying  that  an  order  might 
be  entered  staying  the  enforcement  of  said  execution,  a  copy  of  which  petition 
is  hereunto  attached,  marked  exhibit  *C'  and  it  is  prayed  that  the  same  may 
be  taken  and  read  as  part  of  this  return ;  that,  upon  consideration  of  the  said 
petition,  this  resfiondent  was  of  the  opinion  that  such  a  state  of  circumstances 
existed  as  entitled  the  defendants  to  a  temporary  stay  of  execution,  and  that 
irreparable  injury  might  be  suffered  by  the  defendants  from  the  collection 
of  the  execution,  while  plaintiff's  rights  could  be  fully  protected  by  the  exac- 
tion of  security,  and  that  the  respondent  accordingly  entered  an  order  on 
June  27,  1903,  staying  the  enforcement  of  the  execution  until  the  first  day 
of  the  next  term  of  the  court  (December  term,  1903),  upon  condition  that  the 
Atlantic  Lumber  Company  gave  bond  in  the  sum  of  $2,000  to  abide  the  final 
order  of  the  court,  and  that  the  respondent  embodied  his  reasons  for  granting 
that  order  therein,  a  copy  of  which  is  hereunto  attached  as  Exhibit  D,  and 
it  is  prayed  that  the  same  may  be  read  as  part  hereof. 

"The  above  narrative  recites  the  circumstances  under  which  the  orders 
complained  of  were  entered,  and  this  respondent's  reasons  for  making  said 
orders,  and  respondent  submits  the  same  to  your  honors  for  your  considera- 
tion, and  judgment  whether  or  not  a  writ  of  mandamus  should  issue.  And 
now,  having  fully  answered,  this  respondent  prays  to  be  hence  dismissed." 

To  the  return  petitioners  depiur  and  reply  as  follows : 

"Come  now  the  said  petitioners,  by  Bisbee  &  Bedell,  their  attorneys,  and 
demur  to  the  several  parts  of  the  respondent's  return  to  the  rule  to  show 
cause,  hereinafter  stated,  upon  the  following  grounds  : 

"First  Said  return  admits  the  truth  of  every  material  fact  stated  in  the 
petition,  and  alleges  no  material  facts  In  the  first  five  pages  thereof  sufll- 
clent  to  defeat  the  petitioners'  right  to  a  mandamus  to  compel  a  new  trial. 
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"Second.  So  much  of  said  return  as  attempts  to  state  what  this  court  de- 
cided on  a  writ  of  error  is  immaterial,  because  this  court  knows  best  what  it 
decided. 

"Third.  So  much  of  said  return  as  sets  up  certain  proceedings  by  the  officers 
of  the  state  of  New  Jersey  under  certain  statutes  thereof,  even  though  they 
were  effective  to  dissolve  the  corporation  petitioner,  constitute  no  reason  for 
abating  the  suit:  fa)  Because  the  statutes  of  said  state  specified  in  the  said 
return  expressly  continued  the  existence  of  the  corporation  for  all  purposes 
of  prosecuting  and  defending  all  suits  by  or  against  it ;  (b)  and  because,  under 
those  statutes,  it  was  the  duty  of  the  said  corporation  *to  sue  for  and  recover' 
all  debts  and  property  thereof  (sections  53,  54,  and  55),  and  the  claims  and 
choses  in  action  declared  on  in  the  said  action  are  the  property  of  said  com- 
pany ;  (c)  and  because  the  question  of  what  choses.  in  action  survive  the  death 
of  a  natural  person  has  no  application  in  the  case;  (d)  because  the  claim 
for  damages  to  property,  business,  and  credit  of  the  corporation  declared  on 
in  the  action  was  assignable  under  the  laws  of  Florida,  where  said  assign- 
ment was  executed. 

"Fourth.  The  said  respondent  had  no  power  or  Jurisdiction  to  allow  the 
said  plea  in  abatement  to  be  filed. 

"And  petitioners  demur  to  so  much  of  said  return  as  is  contained  in  tho# 
sixth  page  thereof,  stating  respondent's  reasons  for  staying  the  execution  of 
this  court,  upon  the  following  grounds: 

"First.  The  said  respondent  had  no  power  or  Jurisdiction  to  entertain  said 
petition  for  such  stay,  nor  to  stay  said  execution. 

"Second.  Upon  the  facts  averred  in  the  said  petition,  and  especially  the 
facts  showing  an  attorney's  lien  on  the  judgment  of  this  court,  upon  which 
the  execution  issued  for  all  the  costs  and  disbursements  which  were  paid  by 
the  said  attorney,  for  which  said  Judgment  was  rendered,  and  for  his  services 
,in  said  action,  defeats  and  precludes,  both  in  law  and  equity,  any  right  of 
set-ofif  set  up  in  return,  in  Exhibits  C  and  D  thereof. 

"Third.  Because  the  said  assignment,  not  denied  by  any  pleading  in  the 
said  action,  nor  by  the  said  return,  which  assignment  was  made  over  eighteen 
months  before  Judgment  versus  the  Fidelity  &  Deposit  Company  on  the  claims 
so  assigned  was  in  part  recovered,  and  four  years  before  the  alleged  assign- 
ment by  the  Atlantic  Lumber  Company  to  the  said  Fidelity  Company  of  the 
alleged  judgment  versus  the  Buck!  Company,  defeats  any  such  set-olf,  and 
no  consideration  was  paid  for  the  said  assignment 

"Fourth.  Because  the  said  respondent  utterly  ignored  the  rights  of  the  said 
attorney  and  the  said  assignee,  whereas  it  was  his  duty  to  protect  them. 

"Fifth.  Because  the  torts  and  unlawful  acts  of  the  Atlantic  Lumber  Com- 
pany in  improperly  suing  out  the  said  attachments  caused  the  very  damage 
to  and  the  diminution  of  the  estate  of  the  Bucki  Company  for  which  said 
judgment  versus  the  Fidelity  Company  was  recovered,  and  neither  the  said 
Atlantic  Lumber  Company,  nor  its  said  assignee,  have  any  standing  in  law 
or  equity  to  take  those  damages,  to  pay,  by  way  of  set-oflf  or  otherwise,  the 
said  Judgment  of  this  court  versus  the  Atlantic  Lumber  Company,  to  the  ex- 
clusion of  the  attorney  and  creditor  of  the  Bucki  Company  whose  services 
and  disbursements  obtained  the  said  judgment. 

"Sixth.  Because  the  Atlantic  Lumber  Company  cannot  take  advantage  of 
its  own  torts  and  unlawful  acts,  or  raise  any  equity  thereon  for  a  set-ofT,  even 
against  the  said  Bucki  Company. 

"Seventh.  Because  the  Atlantic  Lumber  Company  never  executed  the  said 
attachment  bonds,  and  was  not  an  obligor  thereon,  and  the  relation  of  prin- 
cipal and  surety  upon  the  bonds  between  the  said  company  and  the  said 
Fidelity  Company  never  existed,  as  will  appear  from  the  inspection  thereof 
in  the  records  of  the  said  action  in  his  court 

"Eighth.  And  for  other  reasons  appearing  ftom  the  face  of  the  said  return 
of  respondent 

"And  these  petitioners,  replying  to  so  much  of  the  said  return,  on  page  5 
thereof,  as  sets  up  two  replications  to  the  said  plea  in  abatement  not  dis- 
posed of  by  the  said  Circuit  Court  say  that  there  were  three  replications, 
and  that  they  raised  the  same  questions  of  law  in  another  form  of  pleading, 
which  had  previously  been  decided  adversely  to  the  plaintiff ;  that  demurrers 
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were  filed  to  two  of  the  said  replications,  and  a  motion  to  strike  tbe  oilier 
was  filed,  and  that,  since  the  said  respondent's  return  was  served  upon  your 
petitioners,  the  said  respondent  has  sustained  the  said  demurrer  and  the  said 
motion ;  and  that  thereby  all  pleadings  to  the  said  plea  in  abatement  have 
been  disposed  adversely  to  petitioners.  And  your  petitioners  aver  that  stay 
of  execution  on  the  judgment  versus  the  Buck!  Ck>mpany,  referred  to  on  page  13 
of  the  respondent's  return,  was  ordered  in  July,  1898,  about  eighteen  months 
before  the  recovery  of  the  judgment  versus  the  Fidelity  (Company,  and  conse- 
quently the  statement  in  said  return,  on  page  13  thereof,  that  *the  enforce- 
ment of  such  execution  has  now  been  stayed  for  upwards  of  six  years  because 
the  L.  Bucki  &  Son  Lumber  Ck)mpany  did  recover  a  judgment  against  the 
Fidelity  &  Deposit  Company  of  Maryland  as  surety  on  the  bond  of  the  Atlantic 
Lumber  Company,'  is  obviously  incorrect  Said  stay  of  execution  was  made 
on  the  ground  that  the  Bucki  Company  had  pending  against  the  Atlantic 
Company  sundry  suits,  claiming  large  damages." 

Horatio  Bisbee  and  Geo.  C.  Bedell,  for  petitioners. 
R.  H.  Liggett,  for*  respondents. 

•    Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges- 

PARDEE,  Circuit  Judge.  Conceding  the  regularity  and  validity  of 
the  proceedings  in  the  state  of  New  Jersey  under  Pub.  Laws  April  21, 
1896,  c.  187  (P.  L.  1896,  p.  319),  as  set  forth  in  the  quasi  plea  in  abate- 
ment, still  we  think  said  plea  conies  too  late,  and  is  bad  in  substance. 
It  is  not  a  plea  to  the  merits,  but  sets  up  facts  which  were  in  existence 
long  before  the  trial  of  the  action  on  the  merits  in  the  Circuit  Court. 
The  Atlantic  Lumber  Company  was  charged  with  knowledge  of  such 
facts,  and  admits  actual  knowledge  before  hearing  on  error  in  this 
court.  To  allow  the  plea  now  is  to  put  the  Atlantic  Lumber  Company 
in  the  attitude  of  successfully  experimenting  with  the  court. 

Section  53  of  the  Pamphlet  Laws  of  New  Jersey  of  1896  (P.  L.  p, 
295)  is  as  follows: 

"All  corporations,  whether  they  expire  by  their  own  limitation  or  be  an- 
nulled by  the  Legislature  or  otherwise  dissolved,  shall  be  continued  bodies 
corporate  for  the  purpose  of  prosecuting  and  defending  suits  by  or  against 
them,  and  of  enabling  them  to  settle  and  close  their  affairs,  to  dispose  of  and 
convey  their  property  and  to  divide  their  capital,  but  not  for  the  purpose  of 
continuing  the  business  for  which  they  were  established." 

The  word  "suits"  is  a  very  comprehensive  term,  and  includes  all 
actions  at  law,  ex  contractu  and  ex  delicto,  and  all  actions  in  equity. 
See  Weston  v.  Charleston,  2  Pet.  449,  7  L.  Ed.  481 ;  Bouv.  Law  Diet, 
verbo  ''Suits."  This  section  53,  therefore,  in  terms,  fully  provides  for 
the  continuation  of  suits  by  or  against  the  dissolved  corporation,  not- 
withstanding the  dissolution,  and  such  is  the  construction  of  the  New 
Jersey  courts.  Grey  v.  Newark  Plankroad  Co.,  65  N.  J.  Law,  603, 
48  Atl.  557.  See  American  Surety  Company  v.  Great  White  Spirit 
Company,  58  N.  J.  Eq.  526,  43  Atl.  579.  The  same  construction  has 
been  given  in  the  Fourth  Circuit  in  Boyd  v.  Hankinson  et  al.,  92  Fed. 
49,  34  C,  C.  A.  197. 

The  sections  succeeding  section  53,  Pamphlet  Laws  aforesaid — 54 
to  60 — do  not,  in  our  opinion,  in  any  wise  limit  the  scope  of  section  53, 
but,  in  line  therewith,  relate  to  proceedings  to  be  had  in  the  matter  of 
winding  up  dissolved  corporations. 
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It  IS  st^gested  that,  as  the  New  Jersey  proceedings  dissolved  the  cor- 
poration, the' present  suit  must  abate,  notwithstanding  section  53,  be- 
cause it  is  a  personal  action  for  malicious  prosecution,  and  therefore , 
cannot  survive  dissolution.  The  first  answer  to  this  is  that  the  New 
Jersey  proceedings  did  not  dissolve  the  corporation,  quoad  the  prosecu- 
tion of  suits,  and  that  statute  is  controlling  in  the  matter.  See  sections 
S3.>  59>  New  Jersey  Laws,  supra.  The  second  answer  is  that  this* 
suit  is  not  one  of  those  actions  for  personal  injuries  which,  under  sec- 
tion 989  of  the  Revised  Statutes  of  Florida,  of  1892,  die  with  the  per- 
son. While,  in  a  general  way,  it  would  be  called  an  action  for  malicious 
prosecution,  it  is  really  an  action  to  recover  damages  for  trespass  upon 
property ;  or,  as  otherwise  stated,  it  is  an  action  to  recover  damages 
to  the  estate,  business,  and  credit  of  the  Bucki  &  Son  Limiber  Company. 
The  distinction  is  recognized  by  the  Supreme  Court  of  Florida  in 
Jacksonville  St.  Ry.  Co.  v.  Chappell,  22  Fla.  616,  i  South.  10,  and  we 
think  sound  .reason  requires  the  holding  that  where  the  damages  from 
a  tort  are  to  the  estate  of  the  plaintiff,  as  distinguished  from  damages  to 
the  person,  the  right  of  action  survives.  For  authorities  on  the  sub- 
ject, see  25  Ency.  PI.  &  Pr.  p.  328. 

The  order  of  the  Circuit  Court  staying  the  execution  issued  under 
the  judgment  of  this  court  for  costs  appears  to  be  based  upon  the  fol- 
lowing state  of  facts :  The  Atlantic  Lumber  Company  had  recovered  a 
judgment  in  the  Circuit  Court,  afterwards  affirmed  by  this  court, 
against  the  Bucki  &  Son  Lumber  Company.  Subsequently  the  Bucki 
&  Son  Lumber  Company  obtained  a  judgment  in  the  Circuit  Court, 
rendered  on  mandate  from  this  court,  against  the  Fidelity  &  Deposit 
Company  of  Maryland,  growing  out  of  matters  wherein  the  Fidelity 
Company  was  a  surety  for  the  Atlantic  Lumber  Company.  Thereupon 
the  Atlantic  Lumber  Company  assigned  its  judgment  against  the  Bucki 
&  Son  Lumber  Company  to  the  Fidelity  Company  to  be  used  as  a  par- 
tial set-off,  and  proceedings  to  compel  such  set-off  were  instituted,  and 
are  still  pending.  Now  the  Atlantic  Lumber  Company  claims  that  the 
execution  issued  against  itself  under  the  mandate  of  this  court  in  the 
instant  case,  and  in  favor  of  the  Bucki  &  Son  Lumber  Company,  should 
be  stayed  to  await  the  event — ^the  success  or  failure  of  the  Fidelity 
Company  to  obtain  the  set-off  above  referred  to — ^with  the  view  that, 
if  the  Fidelity  Company  fails  to  establish  its  right  to  set  off  the  judg- 
ment in  favor  of  the  Atlantic  Lumber  Company  and  against  the  Bucki 
&  Scwi  Lumber  Company  against  the  judgment  in  favor  of  the  Bucki 
&  Son  Lumber  Company  against  itself,  then  a  reassignment  of  the 
judgment  obtained  by  the  Atlantic  Lumber  Company  against  the  Bucki 
&  Son  Lumber  Company  will  enable  the  Atlantic  Lumber  Company  to 
plead  the  same  as  a  set-off  against  the  judgment  and  execution  for  costs 
rendered  under  our  mandate  in  the  instant  cSise.  On  this  state  of 
facts,  it  seems  that  the  order  staying  the  execution  was  improvident. 
The  Fidelity  Company  is  no  party  to  the  present  suit,  the  Atlantic  Lum- 
ber Company  owns  no  judgment  against  the  Bucki  &  Son  Lumber  Com- 
pany, and  is  not  entitled  to  have  execution  against  itself  stayed  to  await 
a  possibility  that  it  may  some  time  have  a  judgment  which  it  may  be 
able  to  plead  as  a  set-off. 
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This  seems  to  dispose  of  the  order  staying  execution,  but  there  is  a 
further  answer :  Prior  to  the  obtaining  of  judgment  in  the  instant  case 
.against  the  Atlantic  Lumber  Company,  the  Bucki  &  Son  Lumber  Com- 
pany had  assigned  the  cause  of  action  to  petitioner  H.  Bisbee,  who,  at 
the  time  judgment  was  rendered,  was  the  owner  of  the  same.  It  seems 
to  be  reasonably  well  settled  that  "an  assignment  of  a  demand  before 
the  entry  of  judgment  upon  it  gives  to  the  assignee  a  superior  equity  to 
that  of  a  party  claiming  a  right  to  set  off  a  judgment  previously  recov- 
ered against  the  assignor,  and  prevents  the  right  of  set-off  from  accru- 
ing, since  there  can  be  no  right  of  set-off  under  judgments  until  both 
exist."  25  Ency.  Law,  p.  618,  note  5.  We  do  not  think  that  the  Atlantic 
Lumber  Company  is  in  any  position  to  question  the  assignment  to 
Bisbee.  It  appears  to  have  been  in  consideration  of  professional  serv- 
ices rendered  and  to  be  rendered,  and  for  moneys,  costs,  and  expenses 
of  litigation  advanced.  Outside  of  the  assignment,  Bisbee,  as  attor- 
ney recovering  the  judgment,  has  a  lien  on  the  same,  not  to  be  divested 
by  any  set-off  of  judgment  recovered  on  prior  independent  transaction. 
Carter  v.  Bennett,  6  Fla.  214,  258,  259;  Carter  v.  Davis,  8  Fla.  183. 
See  In  re  Paschall,  10  Wall.  483,  496,  19  L.  Ed.  992 ;  Central  Railroad 
&  Banking  Co.  of  Georgia  v.  Pettus,  113  U.  S.  117,  127,  5  Sup.  Ct. 
387,  28  L.  Ed.  915. 

From  what  we  have  said,  it  follows  that  in  our  opinion  the  quasi 
plea  in  abatement  should  not  have  been  permitted  filed,  and,  if  filed, 
should  have  been  promptly  overruled,  and  that  the  order  staying  the 
execution  for  costs,  as  directed  in  our  mandate,  should  not  have  been 
granted.  It  was  granted  without  authority,  and  upon  an  insufficient 
case. 

And  that  brings  us  to  what  we  think  is  the  real  question,  to  wit,  what, 
if  any,  relief  can  be  granted  petitioner  in  the  present  proceedings? 
There  is  no  question  that  the  rulings  upon  the  plea  and  the  order  stay- 
ing execution  directly  tended  to  hinder  and  delay,  if  not  entirely  de- 
feat, the  execution  of  our  mandate.  It  may  be  admitted  that,  if  the 
Circuit  Court  had  finally  ruled  adversely  to  petitioner  upon  either  the 
plea  or  the  right  to  a  stay  of  execution,  the  petitioner  could  have  prose- 
cuted a  writ  of  error;  and  it  may  be  that,  if  relief  should  be  denied 
petitioner  in  the  present  proceedings,  eventually  a  ruling  will  be  had 
upon  those  questions  in  the  Circuit  Court,  and  from  such  ruling,  if 
adverse,  he  can  prosecute  a  writ  of  error.  But  the  case  shows  that  the 
Circuit  Court  has  not  finally  ruled  on  either  proposition,  and  that  a  rul- 
ing at  any  day  certain  is  not  to  be  expected ;  and  to  compel  petitioner 
to  await  such  indefinite  ruKng,  and  then  possibly  be  driven  to  a  writ 
of  error,  will  cause  irreparable  injury  to  petitioner.  In  regard  to  the 
ruling  staying  the  execution  issued  under  the  mandate  of  this  court,  we 
think  that,  in  accordance  with  the  undisputed  authorities,  a  mandamus 
may  issue,  and  that  being  the  case,  and  as  the  full  record  of  the  pro- 
ceedings upon  the  alleged  plea  are  now  before  us,  and  nothing  but  de- 
lay and  injury  can  result  from  driving  petitioner  to  await  a  ruling 
thereon  and  then  sue  out  a  writ  of  error,  we  are  disposed  to  deal  with 
the  case  on  the  whole  record  as  though  properly  before  us  upon  a  writ 
of  error.  We  think  such  ruling  is  supported  by  sound  reason.  To 
deny  relief  at  this  time,  with  the  full  record  before  us,  with  a  view  that 
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some  time  in  the  hereafter  the  petitioner  may  bring  again  before  us  on 
writ  of  error,  is  to  stickle  for  forms  rather  than  merit  and  substance. 
This  long  drawn  out  litigation  will  never  have  an  end  if  we  ignore 
adjudicated  rights  and  encourage  the  continued  wrestling  with  tech- 
nicalities. The  case  of  Gaines  v.  Rugg,  148  U.  S.  228,  13  Sup.  Ct. 
611,  37  L.  Ed.  432,  recognizes  the  right  of  the  appellate  court,  to 
deal  with  obstructions  to  its  mandate  by  mandamus,  and  we  consider 
it  decidedly  in  point. 

A  mandamus  will  issue  as  prayed  for. 


BUCKI  ft  SON  LUMBER  CO.  v.  ATLANTIC  LUMBER  CO. 
(Circuit  Court  of  Appeals,  Fifth  Circuit    March  1,  1904.) 
No.  1,29a 

1.  JxrDOHEST— Relief  against  in  Eqititt— Mistake. 

The  undisputed  evidence  adduced  in  an  action  at  law  In  support  of  a  set- 
off claiming  damages  for  breach  of  a  contract  for  a  sale  of  logs  to  defend- 
ant held,  under  the  instructions  of  the  court  as  to  the  measure  of  damages, 
to  have  established  definitely  and  certainly  the  amount  of  the  damages  to 
which  the  defendant  was  entitled  as  a  set-off,  for  the  purpose  of  a  subse- 
quent suit  in  equity  by  such  defendant  to  have  the  judgment  corrected  on 
the  ground  that  a  clerical  mistake  was  made  by  the  court  in  computing 
the  amount  of  such  set-off,  in  requiring  a  remittitur  of  the  amount  thereof 
from  the  Judgment  for  plaintiff. 
Shelby,  Circuit  Judge,  -dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Florida. 

H.  Bisbee  and  George  C.  Bedell,  for  appellant. 
R.  H.  Liggett,  for  appellee. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  original  transactions  and  the 
resulting  controversies  between  the  parties  to  this  suit,  and  to  which  this 
suit  is  somewhat  related,  have  been,  in  different  phases,  several  times 
before  this  court,  and  our  reported  decisions  may  be  found  in  92  Fed. 
864,  35  C.  C.  A.  59;  93  Fed.  765,  35  C.  C.  A.  590;  109  Fed.  411 ;  and 
lai  Fed.  233.  This  case  was  before  us  on  appeal  at  our  November 
term,  1901,  and  our  opinions  disposing  of  the  case  on  that  appeal,  an- 
nounced May  20,  1902,  are  reported  in  116  Fed.  i.  The  averments  of 
the  bill  in  this  case  are  briefly,  but  sufficiently,  set  out  in  the  opinion  of 
this  court  on  the  former  appeal.  Therein  it  also  appears  that  the  ap- 
pellee ted  submitted  a  demurrer,  specifying  grounds,  the  first  of  which 
was,  "Because  the  said  bill  does  not  set  up  such  facts  as  entitled  the 
complainant  to  any  relief  in  a  court  of  equit}'  against  this  defendant,'* 
and  that  on  the  hearing  of  the  demurrer  the  Circuit  Court  "ordered  that 
said  demurrer  be,  and  the  same  is  hereby,  sustained  upon  the  ground 
alleged  therein ;  and,  it  further  appearing  that  the  insufficiency  of  the 
bill  is  such  that  it  cannot  be  cured  by  amendment,  it  is  ordered  that  it 
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be  dismissed."  This  decree  of  the  Circuit  Court  was  reversed  by  this 
court,  and  the  cause  was  remanded  to  that  court,  with  direction  to  over- 
rule the  demurrer.  It  will  be  seen,  with  reference  to  our  opinion  an- 
nouncing the  result  just  stated,  that  it  was  to  the  effect  that  the  facts 
averred  in  the  bill  entitled  the  plaintiff  to  the  relief  prayed  for.  Agree- 
ably to  the  mandate  of  this  court,  the  Circuit  Court  overruled  the  de- 
murrer, and  the  defendant  answered,  and  much  proof  was  taken  before 
an  examiner,  and  the  case  came  on  for  trial.  The  learned  judge  of 
the  Circuit  Court,  in  announcing  his  decision,  discussed  at  some  length 
the  twenty-ninth  article  of  the  bill,  but  does  not  fonnulate  his  finding 
'in  reference  to  it  in  such  way  as  favors  quotation.  After  that  dis- 
cussion, he  refers  to  the  opinion  of  this  court  on  the  former  appeal,  and 
says: 

"One  important  point  in  the  decision  of  the  Circuit  Court  of  Appeals  in 
overruling  the  demurrer  herein  seems  to  be  based  upon  the  allegation  of  the 
bill  that  the  amount  to  which  the  defendant  was  entitled  was  unquestioned  and 
conclusively  proven.  This  was  the  only  strongly  contested  point  in  the  trial 
below,  and  the  amount  directed  to  be  remitted  was  approximately  the  amount 
due  under  the  measures  of  damages  which  had  been  determined  by  the  trial 
court  for  the  time  for  which  the  question  had  been  withdrawn  from  the  Jury, 
and  has  since  been  sustained  by  the  Court  of  Appeals,  while  the  amount 
which  the  complainant  herein  demands  was  an  amount  which  on  every  ruling 
of  the  court  was  refused  and  denied,  and  which  in  the  entire  litigation,  so  far 
as  shown,  was  not  proven.  The  court  therefore  finds  that  the  allegations  of 
the  twen^-third  and  twenty-fourth  articles  of  complainant's  bill  are  not  sus- 
tained, and  the  measures  of  damages  found  and  determined  in  that  suit  has 
been  fully  adjudicated  and  determined  upon  appeal.  It  also  finds  that  there 
was  no  undertaking  of  the  court  to  change  the  measure  of  damages  which  had 
been  given  to  the  jury,  but  only  to  correct  the  error  which  possibly  may  have 
been  committed  in  instructing  the  jury  that  payment  and  settlement  between 
the  parties  fo^  the  logs  up  to  the  15th  of  August,  1897,  was  final ;  that  such 
order  could  in  no  way  adjudicate  any  rights  between  the  parties ;  and  that  no 
adjudication  of  the  amount  claimed  in  the  bill  was  made." 

After  a  full  and  very  careful  examination  of  all  of  the  evidence 
brought  up  on  this  appeal,  we  find  ourselves  unable  to  concur  in  the 
findings  of  the  Circuit  Court  as  just  above  expressed.  The  twenty- 
third  article  of  the  bill  charged  that,  on  the  trial  at  law  to  which  the  bill 
referred,  the  court,  at  the  request  of  the  defendant  therein,  instructed 
the  jury  that  the  difference  between  the  contract  price  of  the  logs 
contracted  to  be  delivered,  and  the  market  price  of  the  logs  actually  de- 
livered, was  the  legal  measure  and  rule  of  damages  to  be  allowed  and 
awarded  to  the  defendant  in  that  action,  on  and  under  its  pleas  of  set- 
off ;  and  the  court  submitted  to  the  jur>'  at  that  trial  the  question  of  the 
amount  of  said  damages  and  set-off  to  be  allowed  the  defendant  under 
the  said  pleas  in  respect  to,  and  only  in  respect  to,  the  logs  delivered 
between  the  14th  day  of  August,  1897,  and  the  ist  day  of  October. 
In  the  judgment  minute,  signed  by  the  trial  judge  June  30,  1898,  .it 
is  shown  that  the  jury  had  been  instructed  that  the  payment  and  set- 
tlement had  between  the  parties  for  the  logs  up  to  the  isth  of  August, 
1897,  was  final;  thus  withdrawing  from  the  jury  all  consideration  of 
the  pleas  of  set-off  on  account  of  the  transactions  had  during  the  months 
of  June,  July,  and  the  first  half  of  August.  And  we  think  that  the  evi- 
dence which  has  come  up  to  us  on  this  appeal  conclusively  shows  that, 
as  to  the  pleas  relating  to  the  transactions  between  August  14th  and 
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October  ist,  the  trial  judge  had,  at  the  request  of  the  defendant,  in- 
structed the  jury  as  follows : 

"Under  the  defendant's  pleas  of  set-off  In  this  case,  yon  are  Instructed  to 
allow  the  defendant.  In  making  np  your  verdict,  the  dltference  In  the  value  of 
the  logs  delivered  in  June,  July,  August,  and  September,  on  account  of  such 
logs  being  less  in  size  than  required  by  the  contract,  and  the  price  of  those 
contracted  for ;  and  you  will  determine  this  difference  by  deducting  the  mar- 
ket value  in  Jacksonville  of  logs  of  the  sizes  delivered  in  said  months  from 
the  price  of  logs  required  by  the  contract;  that  Is,  logs  3*4  to  the  thousand. 
This  will  be  the  loss  the  defendant  sustained  for  deficiency  in  size  of  logs, 
if  the  heart  of  the  logs  had  not  been  injured  by  the  worm&" 

It  is  not  disputed,  as  we  have  already  shown,  that  this  instruction  was 
restricted  in  its  application  to  the  pleas  which  covered  the  period  be- 
tween the  14th  of  August  and  the  ist  of  October.  The  judgment 
minute  made  in  disposing  of  the  motion  for  new  trial,  already  alluded 
to,  in  addition  to  what  has  already  been  quoted  in  substance,  recites 
further  thus: 

"Although  it  might  appear  that  the  size  of  the  logs  for  that  time  was  smaller 
than  the  average  size  guarantied,  and  that,  according  to  a  custom  of  the  mar- 
ket, the  price  of  such  logs  in  the  market,  on  account  of  such  smaller  size,  was 
$583.07  less  than  the  amount  paid." 

It  is  undisputed  that  the  amount  paid  for  this  period  was  the  contract 
price  of  the  logs  contracted  to  be  delivered,  and  it  is  shown  beyond  dis- 
pute that,  according  to  the  custom  of  the  market,  the  price  of  such  logs 
as  were  in  fact  delivered  was,  on  account  of  the  smaller  size  referred  to, 
not  $583.07  less  than  the  amount  which  had  actually  been  paid,  but  was 
$3,422.10,  without  interest.  Adding  interest  from  the  date  when  the 
payments  were  made,  respectively,  to  the  date  of  the  verdict,  which  in- 
terest aggregates  $210,  gives  the  amount  of  $3,632.10,  which  the  ad- 
judication made  as  to  the  rights  of  the  parties  clearly  required  should 
have  been  deducted  from  the  amount  of  the  verdict,  instead  of  the 
amount  of  $583.07  mentioned  by  the  judge.  The  remittitur  actually 
made  ($613.37)  shows  that,  in  the  judgment  of  the  plaintiff  in  that 
action,  the  figures  specified  by  the  judge  in  the  order  signed  by  him 
were  too  small.  It  is  not  necessary  for  us  to  speculate  as  to  the  basis 
on  which  these  calculations  were  made.  In  our  opinion,  the  record 
clearly  shows  the  true  basis  on  which  the  calculation  should  have  been 
made,  and,  if  thus  made,  the  difference  as  we  have  stated  it  is  developed. 
It  may  appear  to  be  large.  That  feature  tends  only  and  strongly  to 
show  the  mistake  on  which  the  plaintif?  in  this  suit  bases  his  claim 
for  relief.  As  we  have  suggested,  the  mistake  is  so  considerable  in  its 
proportions  as  perhaps  to  render  it  inexplicable ;  but,  from  our  observa- 
tion of  and  experience  with  the  litigation  between  these  parties,  the 
fact  that  such  a  mistake  was  made  is  not  calculated  to  cast  any  re- 
flection on  the  most  experienced,  enlightened,  and  upright  judge. 

As  the  law  of  the  case  was  sufficiently  discussed  in  our  opinions  ren- 
dered on  the  former  appeal,  and  settled  so  far  as  it  relates  to  this  suit, 
and  as  all  of  the  evidence  is  now  before  us,  and  the  parties  have  been 
fully  heard,  orally  and  by  printed  briefs,  there  is  no  good  reason  why 
we  should  remand  the  case  for  further  proceedings  in  the  Circuit  Court. 
The  decree  of  the  Circuit  Court  is  reversed,  and  we  here  and  now  render 
the  decree  which  the  Circuit  Court  should  have  rendered,  as  follows ; 
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It  IS  now  ordered,  adjudged,  and  decreed  that  the  judgment  for  $8,988.- 
37  rendered  in  the  Circuit  Court  May  7,  1898,  in  favor  of  the  Atlantic 
Lumber  Company  against  the  L,  Bucki  &  Son  Lumber  Company, 
be,  and  it  is  hereby,  credited  with  the  sum  of  $3,632.  io<  as  of  the 
date  of  its  rendition,  so  that  the  said  judgment  shall  stand  for,  and  be 
in  the  amount  of,  $5,356.27,  to  enforce  which  execution  shall  issue 
in  favor  of  the  plaintiff  in  that  judgment,  and  against  the  defendant 
therein.  It  is  further  ordered  that  the  appellee  herein  pay  all  the  costs 
in  this  suit  incurred,  in  this  court  and  in  the  Circuit  Court,  to  enforce 
which  execution  may  issue.    Reversed  and  rendered. 

SHELBY,  Circuit  Judge  (dissenting).  For  reasons  heretofore  given 
(116  Fed.  8),  I  respectfully  dissent  from  the  judgment  of  this  court 
in  this  case. 


BROMBBRGBE  v.  UNITED  STATES. 
(Glrcnlt  Court  of  Appeals,  Second  Circuit    January  25,  1904.) 

No.  61. 

1.  Postal  Oftbnseb— Labcent  and  EicBszzLEicBirr  from  the  Mails—Irdict- 

ICENT. 

An  Indictment  under  Rev.  St  U.  S.  S  5467  [U.  S.  Comp.  St  1901,  p. 
3691],  contained  two  counts,  the  first  charging  that  defendant  did  unlaw- 
fully and  willfully  secrete,  embezzle,  and  destroy  a  certain  letter  Intended 
to  be  conveyed  by  mall,  which  came  into  defendant's  possession  by  virtue 
of  his  office  and  employment  as  a  letter  carrier,  and  which  contained  ar- 
ticles of  value  described,  and  the  second  charging  that  defendant  did 
steal,  take,  and  carry  away  such  articles  of  value  described  therein. 
Held,  that  such  counts  were  not  repugnant  to  each  other  as  charging  both 
embezzlement  and  theft  of  the  same  article,  the  one  being  for  the  em- 
bezzlement of  the  letter  and  the  other  for  stealing  its  valuable  contents. 

2.  Sake. 

A  silver  certificate  issued  by  the  United  States  Is  a  "pecuniary  obliga- 
tion or  security  of  the  government"  and  "an  article  of  value/*  within 
the  meaning  of  Rev.  St  U.  S.  §  5467  [U.  S.  Comp.  St  1901,  p.  3691],  and 
the  secreting  or  destroying  of  a  letter  containing  such  a  certificate,  and 
the  taking  of  such  certificate  from  the  letter,  by  a  mall  carrier,  consti- 
tute embezzlement  and  larceny  under  said  section. 

8.  Same— Descbiption  of  Contents  of  Letteb. 

An  indictment  under  Rev.  St  U.  S.  §  5467  [U.  S.  Comp.  St  1901,  p. 
3691],  charging  a  mail  carrier  with  embezzlement  of  a  letter  containing 
an  article  of  value,  and  with  stealing  such  article;  is  sufficiently  specific 
where  it  describes  the  letter  and  describee  the  article  contained  therein 
as  a  silver  certificate  of  the  United  States,  giving  its  denomination,  with- 
out setting  out  specifically  the  marks  and  numbers  thereon. 

4  CBDfiNAL  Law— Exclusion  of  Evidence— Harmless  Ebbob. 

On  the  trial  of  a  mall  carrier  for  embezzling  a  letter  and  stealing  an 
Inclosure  there  was  evidence  tending  to  show  that  two  decoy  letters,  one 
of  which  was  the  one  defendant  was  charged  with  taking,  were  by  mis- 
take placed  In  the  pigeonhole  of  another  carrier,  who,  when  sorting  his 
letters,  said  to  defendant  "I  have  got  two  letters  for  your  route,  and  I 
am  going  to  mlsbox  them,"  and  added  loud  enough  for  defendant  to  hear, 
"These  fellows  must  take  me  for  Hanlon."  Held,  that  the  exclusion  and 
striking  out  of  evidence  offered  by  defendant  to  show  that  Hanlon  was  a 
former  carrier  on  defendant's  route,  who  had  been  convicted  through  de- 
coy letters  addressed  like  the  two  intended  for  defendant  on  the  theory 
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that  defendant,  being  so  warned,  would  not  have  been  likely  to  take  either 
of  such  letters,  was  without  prejudice,  even  conceding  that  evidence  of 
such  collateral  character  was  admissible,  there  being  sufficient  in  the 
previous  testimony  to  advise  the  Jury  In  a  general  way  who  Hanlon  was. 

&  Postal  Offenses— Embezzlement  of  Letters— Decot  Letters. 

A  letter  properly  stamped,  with  the  receiving  stamp  of  the  office  thereon* 
and  placed  in  a  carrier's  pigeonhole  at  a  postal  station  with  other  letters, 
addressed  to  a  real  person  on  his  route,  is  "intended  to  be  conveyed  by 
mail,"  and  its  abstraction  by  the  carrier  and  the  taking  of  money  there- 
from constitutes  on  offense  under  Rev.  St  U.  S.  S  54G7  [U.  S.  Comp.  St 
1901,  p.  3C91],  although  it  was  placed  there  by  a  postal  inspector  for  the  * 
purpose  of  testing  the  carrier's  honesty. 

C  Criminal  Law— Refusal  to  Exclude  Witness. 

The  refusal  of  the  court  to  exclude  a  witness  during  the  trial  of  a  crim- 
inal case  is  discretionary,  and  will  only  be  reviewed  for  abuse  of  discre- 
tion. 

7.  Same— Evidence. 

On  the  trial  of  a  mail  carrier  for  embezzling  a  letter  and  stealing  a 
bill  therefrom,  the  letter  being  one  of  two  decoy  letters  bearing  a  printed 
address  to  the  same  person,  a  witness  for  the  government  testified  that 
he  placed  both  the  decoy  letters  in  defendant's  pigeonhole,  with  others, 
for  delivery.  Another  carrier,  as  a  witness  for  defendant,  testified  that 
he  found  two  letters  so  addressed  in  his  own  pigeonhole,  and  placed  them 
in  the  "mlsbox."  Held  that,  to  prevent  an  Inference  by  the  Jury  that 
they  were  the  decoy  letters,  and  that  the  one  embezzled  may  have  been 
retained  by  the  last  witness,  it  was  competent  for  the  government  to  show 
in  rebuttal  by  a  clerk  in  the  office  that  he  found  two  such  letters  in  the 
misbox,  and  redistributed  them  into  defendant's  pigeonhole. 
Wallace,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  Southern  District  of  New  York.  The  plaintiff  in 
error  was  convicted,  after  trial,  upon  an  indictment  under  section 
5467,  U.  S.  Rev.  St  [U.  S.  Comp.  St.  1901,  p.  3691],  for  larceny  and 
embezzlement  from  the  mails.  He  was  a  letter  carrier  employed  in 
the  postal  department  at  the*  city  of  New  York.  The  facts  suffi- 
ciently appear  in  the  opinion. 

Max  J.  Kohler,  for  plaintiff  in  error. 

Clarence  S.  Haughton,  for  the  United  States.  , 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges.       ^ 

LACOMBE,  Circuit  Judge.  The  accused's  route  was  known  as  "No. 
21,"  and  included  the  rectory  of  the  Church  of  the  Most  Holy  Redeemer. 
In  order  to  make  a  test  of  the  faithfulness  of  the  carrier  on  that  route, 
two  post-office  inspectors  prepared  two  decoy"  letters.  Each  of  them 
contained  two  $1  bills,  of  the  variety  known  as  "silver  certificates/* 
specially  marked  by  the  inspectors,  and  folded  up  in  a  double  sheet 
of  note  paper,  on  which  was  written  a  request  to  be  admitted  to 
membership  in  some  church  society,  and  the  statement  that  the 
money  was  for  the  same,  signed  with  a  fictitious  name  and  address, 
the  whole  inclosed  in  an  envelope,  addressed  "Rev.  Father  Rector, 

T6.  See  Post  Office,  vol.  40,  Gent  Dig.  §  61« 
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Church  of  the  Most  Holy  Redeemer,  173  East  Third  Street,'  Bet. 
Avenues  A  and  B,  New  York  City."  One  of  these  decoy  letters  also 
bore  the  notice,  "If  not  called  for  in  ten  days,  return  to  Dora  Lynch, 
22  Myrtle  Ave.,  Bridgeport,  Conn."  The  address  was  printed,  ap- 
parently indicating  that  the  envelope  was  one  of  a  number  prepared 
by  the  church  for  distribution  among  persons  from  whom  some  re- 
turn was  expected,  and  the  testimony  indicated  that  the  coming  into 
Station  D  of  similar  printed  envelopes  for  the  rectory  was  a  not  in- 
frequent occurrence.  On  October  8,  1902,  the  inspectors,  having 
sealed  both  envelopes,  put  a  stamp  on  each,  and  postmarked  them 
"Bridgeport,  Conn.,  and  "Montgomery,  N.  Y.,"  respectively.  They 
then  gave  them  to  Rothman,  superintendent  of  Station  D,  where  de- 
fendant was  employed.  Rothman  gave  them  to  his  chief  clerk, 
Brucher,  who  had  the  receiving  stamp  put  on — ^what  is  called  the 
"back  stamp,"  showing  the  date  of  their  arrival  at  the  office — and 
who  then  deposited  them  in  the  carriers'  separation  cases.  Rothman 
saw  him  stamp  them,  and  saw  him  deposit  them  in  the  cases,  "one 
in  the  first  case  and  one  in  the  second  case."  There  were  seven  of 
these  separation  cases,  each  consisting  of  22  pigeonholes,  repre- 
senting 22  routes.  In  each  case  the  pigeonholes  for  the  respective 
routes  were  similarly  located,  so  that  Bromberger's  pigeonhole,  21, 
was  next  the  pigeonhole  of  the  carrier  on  route  22,  one  Kiechlin. 
These  decoy  letters  were  placed  in  the  pigeonholes  shortly  before  12 
o'clock.  The  several  carriers  for  the  22  routes,  according  to  usual 
routine,  took  the  letters  out  of  their  respective  pigeonholes  (an  op- 
eration known  as  "skinning"),  making  several  trips  to  the  cases  for 
that  purpose,  and  carried  them  to  their  desks,  where  they  sorted  and 
bunched  the  letters  for  their  delivery  trip.  About  12:30  they  left  the 
station,  and  about  an  hour  thereafter  the  accused  delivered  one  of 
the  letters  (the  one  postmarked  "Montgomery")  at  the  correct  ad- 
dress. Within  a  few  minutes  thereafter  he  purchased  a  paper  of 
tobacco  at  a  store  No.  108  Avenue  B,  and  paid  for  it  out  of  a  dollar 
bill.  About  an  hour  later,  upon  being  questioned  by  the  inspector 
about  the  undelivered  letter,  he  disclaimed  all  knowledge  of  it ;  and 
shortly  thereafter  one  of  the  marked  bills,  which  had  been  enclosed 
in  the  missing  letter,  was  found  in  the  cash  register  of  the  store  at 
which  the  accused  had  purchased  the  tobacco.  None  of  the  above- 
recited  facts  were  in  dispute  upon  the  proofs. 

The  testimony  left  it  doubtful  whether  the  two  letters  were  orig- 
inally placed  in  the  pigeonhole  assigned  to  the  accused  or  the  ad- 
joining one  assigned  to  Kiechlin.  Brucher  testified  with  great  posi- 
tiveness  that  he  put  them  in  Bromberger's  boxes.  "I  went  there," 
said  he,  "with  that  intention,  and  am  positive  that  I  put  one  of  those 
two  letters  in  the  box  marked  21  in  the  first  distributing  case  to  the 
right,  and  the  other  in  the  box  or  pigeonhole  marked  21  in  the  sec- 
ond distributing  case  to  the  right.  *  *  *  j  am  positive  I  did  not 
put  them  in  Kiechlin's  box.  There  can't  be  any  doubt  about  it." 
He  further  testified  that  from  some  convenient  position  he  thereafter 
stood  and  uninterruptedly  watched  the  boxes  in  which  he  had  placed 
the  letters  for  about  20  minutes,  until  he  saw  the  accused  come  to 
the  cases  and  "skin"  those  two  boxes.    On  the  other  hand,  Kiechlin 
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testified  that  about  noon  of  the  same  day,  just  after  he  made  a  "skin- 
ning" of  his  boxes,  and  while  he  was  sorting  their  contents  at  his 
desk,  he  found  two  letters  similarly  addressed  in  print,  to  the  Rev. 
Father  Rector ;  that,  seeing  they  were  not  for  his  route,  he  put  them 
in  the  misbox  case ;  that  he  said  to  the  accused,  "I  have  got  two  let- 
ters for  your  route,  and  I  am*  going  to  misbox  them ;"  and  he  re- 
marked at  about  the  same  time,  loud  enough  for  accused  to  hear, 
"These  fellows  must  take  me  for  Hanlon,'*  or  "Here  is  a  nice  fat  one 
for  Hanlon."  According  to  the  usual  course  of  the  office,  letters 
misboxed  are  immediately  placed  in  the  pigeonhole  of  the  carrier  for 
whom  they  are  intended,  and  one  of  the  clerks  (Hoyler)  testified  that 
at  about  a  quarter  past  12  he  found  two  letters  similarly  addressed 
in  print  to  the  Rev.  Father  Rector  in  the  misbox  case,  and  placed 
them  in  the  pigeonhole  of  the  accused.  Inasmuch  as  the  addresses 
on  the  decoy  letters  were  printed,  and  similar  printed  addresses  on 
letters  for  the  rectory  had  been  received  at  the  station  before,  it  is 
apparent  that  the  identity  of  the  two  which  were  found  in  the  mis- 
box with  the  two  decoys  is  not  necessarily  established  by  the  evi- 
dence of  Hoyler  and  Kiechlin.  In  the  not  improbable  event  that 
there  were  received  at  Station  D  on  that  forenoon  two  genuine 
printed  rectory  letters,  the  testimony  of  Brucher,  Kiechlin,  and  Hoy- 
ler would  be  reconciled. 

The  accused  testified  that  he  received  one  letter  only,  the  one  he 
delivered  at  its  address.  He  also  introduced  testimony  to  show  that 
about  I  o'clock  on  the  day  in  question  a  letter  carrier  other  than  him- 
self, but  who  could  not  be  identified,  paid  with  a  $1  bill  for  a  purchase 
of  tobacco  at  store  No.  108  Avenue  B,  and  that  a  number  of  letter 
carriers  come  to  that  store  every  day  to  make  purchases.  When  the 
person  in  charge  at  the  store,  at  the  request  of  the  inspector,  search- 
ed in  his  cash  register  for  and  found  the  marked  bill,  there  were 
other  dollar  bills  in  such  register. 

The  evidence  pointing  to  the  conclusion  that  the  accused  received 
a  letter  which  he  did  not  deliver,  and  that  he  appropriated  one  of  the 
dollar  bills  contained  therein  to  the  purchase  of  the  tobacco  within 
a  couple  of  hours  after  receiving  it,  although  circumstantial,  fully 
warranted  the  verdict  of  the  jury,  and  we  find  no  force  in  the  conten- 
tion of  plaintiff  in  error  that  the  court  should  have  advised. the  jury 
to  acquit  upon  the  theory  that  the  evidence  was  insufficient  to  estab- 
lish euilt. 

Of  the  23  assignments  of  error  it  will  not  be  necessary  to  refer  to 
any  which  were  not  relied  upon  in  the  brief  and  not  discussed  on  the 
argument.  The  brief  presents  the  usual  contention  that  both  counts 
of  the  indictment  are  bad  because  the  subject-matter  of  the  alleged 
larceny  is  not  described  in  the  language  of  the  statute.  Eliminating 
unnecessary  clauses,  the  statute  (Rev.  St.  U.  S.  §  5467  [U.  S.  Comp. 
St.  iQOi,  p.  3691])  reads: 

"Any  person  employed  in  any  department  of  the  postal  service,  who  shall 
secrete,  embezzle,  or  destroy  any  letter  ♦  •  •  intrusted  to  him,  or  which 
shall  come  into  his  possession,  and  which  was  intended  to  be  conveyed  by 
mail,  or  carried  or  delivered  by  any  mail  carrier,  ♦  ♦  •  and  which  shall 
contain  any  note,  bond,  draft,  check,  warrant,  ♦  •  •  certificate  of  stock, 
or  other  pecuniary  obligation  or  security  of  the  government,  or  of  any  officer 
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or  fiscal  agent  thereof,  of  any  description  whatsoever,  •  •  •  or. any  other 
article  of  value,  or  writing  representing  the  same ;  any  such  person  who  shall 
steal  or  take  any  of  the  things  aforesaid  out  of  any  letter  *  *  *  which 
shall  have  come  into  his  possession,  either  in  the  regular  course  of  his  oflQ- 
cial  duties  or  in  any  other  manner  whatsoever,  *  *  *  shall  be  punish- 
able by  imprisonment  at  hard  labor  for  not  less  than  one  year  nor  more  than 
five  years." 

The  indictment  charges  that  the  accused  "being  then  and  there 
employed  in  a  department  of  the  postal  service,  to  wit,  as  a  letter 
carrier  attached  to  Station  D,"  etc.,  "did  unlawfully  and  willfully  se- 
crete, embezzle,  and  destroy  a  certain  letter,  which  was  intended  to 
be  conveyed  by  mail,  the  same  letter  having  been  intrusted  to  him 
and  had  come  into  his  possession  as  such  letter  carrier  by  virtue  of 
his  said  office  and  employment,  and  was  then  and  there  addressed 
and  directed  as  follows:  [setting  it  forth].  And  the  same  letter  then 
and  there  contained  articles  of  value ;  that  is  to  say,  two  silver  cer- 
tificates of  the  United  States,  each  of  the  denomination  and  value  of 
one  dollar,"  etc.  In  a  second  count  the  indictment  charges  that  the 
accused,  being  then  and  there  employed,"  etc.  (repeating  the  descrip- 
tion given  in  the  first  count),  "did  unlawfully  and  feloniously  steal, 
take,  and  carry  away  certain  money,  to  wit,  a  silver  certificate  of  the 
United  States  of  the  denomination  and  value  of  one  dollar,  the  prop- 
erty of  one  William  T.  Mayer  [the  inspector  who  prepared  the  decoy 
letters],  *  *  *  from  and  out  of  a  certain  letter  which  then  and 
there  had  come  into  his  possession  as  such  letter  carrier,  and  by  vir- 
tue of  his  said  office  and  employment" — setting  forth  the  address  on 
the  letter.  The  pleader  has  manifestly  carefully  conformed  to  the 
language  of  the  statute.  Cases  are  cited  to  the  effect  that  bank  notes 
are  not  the  subjects  of  larceny  at  common  law,  and  that  under  a  fed- 
eral statute  of  1790  (Act  April  30,  1790,  i  Stat.  114),  making  it  a 
crime  to  take  and  carry  away  the  "personal  goods"  of  another, 
"bonds,  bills,  and  notes,  which  are  choses  in  action,"  cannot  he  held 
to  be  personal  goods.  All  of  which  is  interesting,  but  irrelevant.  It 
is  contended  that  the  second  part  of  the  section  "applies  only  to  cases 
where  postal  clerks  take  valuable  contents  from  mail  matter  which 
did  not  come  lawfully  in  the  first  instance  into  their  possession" — 
a  most  glaring  misreading,  for  the  language  of  the  statute  is,  "either 
in  the  regular  course  of  his  official  duties  or  in  any  other  manner 
whatever."  It  is  insisted  that  there  is  an  irreconcilable  repugnancy 
between  the  terms  "theft"  and  "embezzlement";  that,  therefore, 
both  counts  cannot  stand,  and  that  acquittal  should  have  been  di- 
rected on  the  second  one;  that  the  first  count  is  itself  defective  be- 
cause inconsistent  and  repugnant  in  charging  in  the  same  count  a 
destruction  as  well  as  an  embezzlement  and  secretion  of  the  same 
letter.  Much  argument  is  presented  in  support  of  these  propositions 
and  authorities  are  cited,  which,  although  they  have  no  reference  to 
the  statute  under  consideration,  abundantly  show  that  courts  have 
frequently  gone  to  the  extremest  verge  of  casuistry  in  finding  tech- 
nical defects  on  which  to  reverse  criminal  convictions.  See  particu- 
larly U.  S.  V.  Dow,  Taney,  34,  Fed.  Cas.  No.  14,990.  The  sufficient 
answer  to  all  this,  however,  is  that  we  are  dealing  not  with  the  com- 
mon law,  biit  with  a  specific  statute;  that  such  statute  provides  for 
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.  two*  different  things,  viz.,  the  letter  or  package  which  contains  the 
valuable  article  and  the  valuable  article  which  is  contained  in  the  let- 
ter or  package.  We  must  confess  that  we  are  wholly  at  a  loss  to  un- 
derstand why  a  person  who  embezzles  a  letter  may  not  also  secrete 
it  till  h6  reaches  a  convenient  place,  and  may  not  then  also  destroy 
it;  nor  why  he  may  not  at  the  same  time  "take"  from  it  whatever 
valuable  contents  it  may  inclose,  nor  why  all  these  acts  may  not  take 
place  at  substantially  the  same  time  and  as  part  of  the  same  transac- 
tion. Moreover,  it  seems  to  us  that  mere  inspection  of  a  United 
States  silver  certificate  should  be  sufficient  to  satisfy  any  one  that  it 

15  a  "pecuniary  obligation  or  security  of  the  government,"  and  cer- 
tainly on  October  8,  1902,  it  was  an  "article  of  value."  The  accused 
was  in  no  way  misled  by  the  pleader  in  calling  such  certificate 
"money"  in  the  second  count,  for  the  charge  was  specific  that  he 
took  and  carried  away  a  silver  certificate  of  the  United  States  of  the 
denomination  and  value  of  $1. 

It  is  further  contended  that  both  counts  are  bad  because  "the 
marks,  numbers,  and  particulars  on  the  certificates  *  *  *  were 
not  set  forth."  Of  the  numerous  cases  cited  in  support  of  this  propo- 
sition, some  have  no  application.     See  Moore  v.  U.  S.,  160  U.  S.  ^68, 

16  Sup.  Ct.  294,  40  L.  Ed.  422,  where  an  indictment  charging  a  postal 
clerk  with  embezzlement  of  $1,652  in  money  of  the  United  States, 
the  property  of  the  United  States,  was  held  defective  because  it  failed 
to  aver  that  the^same  came  into  his  possession  in  his  capacity  of 
postal  clerk.  Others  support  the  contention,  but  are  wholly  un- 
persuasive.  See  U.  S.  v.  Fisler,  4  Biss.  59,  Fed.  Cas.  No.  15,105, 
where  an  indictment  for  forgery  of  United  States  postal  currency 
was  held  bad  because  it  did  not  set  out  an  exact  copy  of  the  thing 
forged,  although,  after  the  averment  that  it  was  "in  substance  as  fol- 
lows." the  actual  forgery  itself  was  pasted  on  the  face  of  the  indict- 
ment.. Others  again  hold  that  the  indictment  is  good  if  it  contains  a 
substantive  description  of  the  subject-matter,  sufficient  to  inform 
the  accused  of  what  he  was  charged  with  taking,  and  to  protect  him 
from  being  again  put  in  Jeopardy  for  the  same  taking.  Jones  v.  U. 
S.  (C  C.)  27  Fed.  447.  This  seems  to  be  the  correct  rule,  and  it  is 
conformed  to  when  the  indictment  gives  the  particular  kind  of  ob- 
ligation of  the  United  States  and  the  denomination  of  such  obliga- 
tion, coupled  with  a  specific  description  of  the  letter  in  which  it  was 
inclosed.  The  suggestion  that  the  jury  may  have  supposed  that  some 
letter  or  letters  other  than  the  "Dora  Lynch"  one  were  what  the  grand 
jury  intended  to  charge  the  defendant  with  embezzling  is  absurd. 

Among  the  errors  assigned  are  those  to  the  rulings  which  led  to 
the  exclusion  of  the  evidence  offered  by  the  accused  to  show  who 
Hanlon,  the  person  mentioned  by  the  witness  Kiechlin,  was.  The 
evidence  was  oflFered  for  the  purpose  of  showing  that  Hanlon  was  a 
former  letter  carrier  on  the  route  of  the  accused,  who  had  been  con- 
victed through  decoy  letters  addressed  like  the  two  intended  for  the 
accused.  It  is  contended  that  Kiechlin's  remark  suggested  that  the 
two  letters  placed  by  him  in  the  misbox  were  decoy  letters,  such  as 
had  been  used  to  entrap  Hanlon;  that,  since  it  was  made  in  the 
hearing  of  the  accused,  it  was  a  remark  likely  to  arouse  his  suspi- 
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cions  also,  and  to  put  him  on  his  guard  against  temptation,  so  that 
he  would  be  unlikely  to  embezzle  the  letters,  and  more  wary  in  dis- 
posing of  their  contents.  Everything  that  was  said  in  the  presence 
of  the  accused  prior  to  his  starting  out  upon  the  occasion  ;n  ques- 
tion was  admitted  in  evidence.  The  only  bearing  which  Hanlon's 
identity  could  have  upon  the  controversy  was  to  nirnish  some  sup- 
port for  the  argument  that  the  accused  would  not  have  embezzled  let- 
ters to  which  his  attention  was  called  in  so  public  a  manner,  under 
circumstances  which  might  lead  him  to  suppose  he  was  being  "test- 
ed" at  the  time.  It  may  well  be  doubted  whether,  in  any  circum- 
stances, matters  so  obviously  collateral  may  be  inquired  into;  but 
the  majority  of  the  court  are  satisfied  that  in  the  exclusion  Of  the 
evidence  oflFered  as  to  Hanlon's  identity  there  was  no  harmful  error. 
The  evidence  of  guilt  was  so  convincing  that  the  argument  as  to  the 
accused's  resisting  the  temptation  because  he  was  forewarned  has 
little  weight.  It  may  equally  well  be  argued  that  his  knowledge 
that  others  knew  from  Kiechlin's  statement  that  the  latter  had  test 
letters  in  his  hands  might  lead  defendant  to  suppose  that  his  chance 
was  good  to  convert  one  of  them  and  cast  suspicion  on  his  fel- 
low employe.  But  it  is  not  necessary  thus  to  speculate.  Hanlon's 
identity  was  sufficiently  established  to  admit  of  the  argument  being 
made.  The  jury  in  fact  knew  who  Hanlon  was.  In  response  to  a 
question  put  by  defendant's  counsel,  Kiechlin  testified  that  Hanlon 
was  "the  man  who  was  robbing  the  church  on  that  route  ahead  of 
Bromberger."  That  answer  was  stricken  out  (it  would  perhaps  have 
been  wiser  to  have  left  it  in),  and,  although  the  jury  were  not  instruct- 
ed to  disregard  it,  we  may  assume  that  they  understood  they  were 
to  discharge  their  minds  of  it  as  completely  as  if  they  had  not  heard 
it.  Possibly  this  is  a  violent  assumption  in  a  criminal  trial,  if  the  evi- 
dence thus  stricken  out  is  favorable  to  the  accused,  but  the  case  must 
be  decided  as  if  it  were  not  present  in  the  jurors'  minds.  It  did  ap- 
pear that  Hanlon  was  the  letter  carrier  who  formerly  had  the  defend- 
ant's route,  and  who  was  no  longer  in  the  service ;  that  Kiechlin,  aft- 
er sorting  what  he  had  taken  out  of  his  boxes,  said  to  the  defendant 
that  he  had  two  letters  for  his  (Bromberger's)  route,  and  was  going 
to  "misbox"  them  (the  defendant's  story  is  that  he  said,  "I  have  some- 
thing for  you  for  the  church,  and  am  going  to  misbox  it");  that 
thereupon  Kiechlin  rose,  and  walked  over  towards  the  misbox,  and 
on  his  way  said  in  a  voice  loud  enough  for  the  clerks  and  for  Brom- 
berger  to  hear,  "They  are  taking  me  for  Hanlon ;"  that  he  (Kiechlin) 
thus  "gave  them  all  a  hint  that  I  wasn't  taking  any  letters  of  that 
sort,  of  any  kind,"  because,  as  he  added,  "I  thought  some  one  was 
trying  me  to  see  if  I  would  keep  those  letters."  Later  he  said  there 
"wasn't  anything  suspicious  about  those  letters,"  but  it  matters  little 
what  he  really  thought  about  them.  His  public  announcement  chal- 
lenged the  attention  of  Bromberger,  to  whom  he  had  just  said  he 
had  letters  for  route  21,  which  he  was  going  to  misbox;  that  there 
was  something  about  them  which  induced  him  to  proclaim  aloud 
that  he  wasn't  a  Hanlon.  It  is  difficult  to  understand  how  any  in- 
telligent juror,  in  the  light  of  all  the  testimony,  could  have  escaped 
the  conviction  that  there  was  something  about  Hanlon's  methods 
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that  made  a  letter  carrier  solicitous  to  avoid  repeating  them,  and  that 
the  defendant's  attention  was  challenged  to  the  fact  that  the  letter  or 
letters  for  his  own  route,  formerly  Hanlon's,  which  Kiechlin  was 
then  about  to  misbox,  had  something  about  them  which  induced 
Kiechlin  thus  loudly  to  proclaim  the  difference  between  himself  and 
Hanlon.  We  utterly  fail  to  see  how  any  argument  in  favor  of  the 
defendant's  innocence,  or  any  suggestion  that  Kiechlin  was  the  guilty 
party,  could  have  been  at  all  fortified  by  the  retention  in  the  record 
of  the  testimony  which  was  stricken  out. 

It  is  contended  that  an  acquittal  should  have  been  directed  be- 
cause the  proof  showed  that  the  letter  in  question  was  not  "in- 
tended to  be  conveyed  by  mail,"  but  was  a  test  letter,  intended  to  be 
intercepted.    This  suggestion  is  wlblly  without  merit.    The  letter, 
with  the  "back  stamp"  of  the  station  on-  it,  was  placed  in  the  carrier's 
pigeonhole  with  the  other  letters  there  placed  for  him  to  take,  sort, 
and  deliver  to  the  proper  addresses.    The  expectation  that  it  might 
be  intercepted  by  a  dishonest  carrier  or  clerk  in  no  way  destroyed  its 
character  when  once  regularly  deposited  in  the  mail,  so  stamped  and 
addressed  as  to  make  it  the  duty  of  honest  clerks  and  carriers  to  pass 
it  forward  to  its  destination.     Section  5468  provides  that  the  fact 
that  any  letter  has  been  deposited  in  any  post  office  or  in  any  other 
authorized   depository  for  mail  matter  shall  be  evidence  that  the 
same  was  "intended  to  be  conveyed  by  mail"  within  the  meaning  of  . 
section  5467.    The  case  cited,  U.  S.  v.  Hall  (D.  C.)  76  Fed.  566,  does  / 
not  apply.     There  the  letter  was  addressed  to  a  fictitious  person  at  a  j 
fictitious  address,  and  the  officers  who  had  placed  it  on  the  table  / 
where  the  accused  clerk  found  it  intended,  if  he  did  not  take  it,  to  / 
themselves  remove  it  from  the  mails,  since  "it  could  not  be  deliverecy 
to  any  such  person  at  any  such  address."  / 

It  is  further  contended  that  the  government  failed  to  make  out  a 
case  because  it  did  not  show  that  no  two  silver  certificates  bear  the 
same  number,  and  the  brief  states  that  the  "bill  in  question  is  identi- 
fied through  its  serial  number  alone.**  This,  again,  is  a  gross  mis- 
statement of  the  evidence.  The  post-office  inspector  who  prepared 
the  decoy  letters  testified  that  he  copied  the  serial  number  and  the 
date  of  each  of  the  bills  inclosed,  and  also  made  a  private  mark  on 
each  bill,  viz.,  an  ink  dot  on  the  letter  O  in  the  word  "One"  on  the 
face  of  each  bill.  The  other  inspector  corroborated  him.  The  bill 
obtained  from  the  store  where  the  accused  got  the  tobacco  was  pro- 
duced on  the  trial,  and  the  inspector  testified  that  it  was  "one  of  the 
one-dollar  bills  that  was-  placed  in  the  letter  postmarked  'Bridge- 
port.* "  He  didn't  say  how  he  identified  it.  No  one  asked  him  any 
such  question  on  either  direct  or  cross  examination.  Presumably 
such  question  was  thought  to  be  an  idle  one  when  the  bill  was 
present,  and  every  one — counsel,  witnesses,  and  jury — could  tell  from 
mere  inspection  whether  the  three  earmarks,  number,  date,  and 
ink  dot,  were  collectively  present.  If  they  were,  identity  would  seem 
to  be  established  beyond  any  reasonable  doubt. 

At  the  opening  of  the  cause  counsel  for  the  accused  asked  to  have  the 
witness  Kiechlin  excluded  during  the  trial.     The  only  ground  assigned 
was  that  he  was  a  hostile  witness  subpoenaed  by  the  defense.    This  re- 
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quest  was  refused.  Such  refusal  is  discretionary  with  the  trial  judge, 
and  will  not  be  reviewed  when  no  abuse  of  discretion  is  shown.  See 
cases  cited  in  2i  Encycl.  Pleading  &  Practice,  pp.  982-986.  No  such 
abuse  is  shown  here.  Certain  errors  assigned  to  the  admission  in 
evidence  of  the  silver  certificate,  and  of  a  copy  of  the  contents  of  the 
missing  letter  may  be  disposed  of  in  like  manner.  They  deal  with  the 
order  of  proof  only,  and  that  is  discretionary  with  the  trial  judge.  The 
same  may  be  said  of  the  checking  of  defendant's  counsel  when  upon 
his  opening,  after  stating  that  the  defense  proposed  to  call  among 
Dther  witnesses  one  Kiechlin,  who  was  a  hostile  witness,  and  that  his 
hostility  was  evidenced  by  what  took  place  regarding  him  before  the 
commissioner,  he  was  about  to  state  in  detail  what  did  occur  before 
the  commissioner.  Indeed,  the  ^^atters  referred  to  were  of  such  doubt- 
ful relevancy  that  it  might  be-  expected  that  a  careful  trial  judge  would 
have  kept  them  from  the  jury  till  it  could  be  seen  as  the  testimony  de- 
veloped whether  there  was  any  possible  theory  on  which  evidence  of 
what  took  place  regarding  the  witness  before  the  commissioner  could 
be  admitted. 

It  is  assigned  as  error  that  the  court  allowed  the  government,  on 
rebuttal,  to  call  Hoyler,  and  show  by  him  that  he  found  two  printed 
"Rev.  Father  Rector"  letters  in  the  misbox,  and  placed  them  in  the 
pigeonholes  of  the  accused.  The  prima  facie  case,  by  the  testimony 
of  Brucher,  traced  the  decoy  letters  direct  from  Brpmberger's  boxes 
to  his  hands.  Then  the  defendant  called  Kiechlin  to  show  that  he 
found  two  similar  printed  letters  in  his  boxes,  and  that  he  misboxed 
them.  This  made  an  apparent  conflict  with  Brucher,  and  might  have 
warranted  the  jury  in  finding  that  Brucher  made  a  mistake  by  putting 
the  decoys  in  box  22  instead  of  21,  and  that  Kiechlin,  getting  them 
out  of  that  box,  kept  one  and  misboxed  the  other,  which  came  to  the 
accused,  and  was  by  him  delivered.  The  prosecution  was  clearly  en- 
titled on  rebuttal  to  show  that  somebody  (the  jury  might  infer  it  was 
Kiechlin)  misboxed  two  printed  envelopes.  The  circumstance  that, 
when  this  evidence  came  in,  there  was  an  easy  explanation  harmoniz- 
ing the  testimony  of  Brucher,  Kiechlin,  and  Hoyler  on  the  theory  that 
genuine  printed  rectory  letters  were  in  the  station  that  day  besides 
the  decoys,  did  not  warrant  its  exclusion. 

The  District  Attorney,  in  his  summing  up,  commented  sharply  on 
the  attempt  to  show  that  Kiechlin  was  the  guilty  person,  and  on  the 
possibility  of  two  genuine  letters  having  been  made  way  with  at  the 
same  time  as  the  Bridgeport  decoy.  That  did  not  necessarily  follow, 
for,  if  the  two  rectory  letters  which  Hoyler  found  in  the  misbox  were 
genuine,  they  may  not  have  reached  the  carriers*  separation  cases  in 
time  for  Bromberger  to  get  them  before  he  started.  The  exceptions 
to  refusal  of  the  court  to  check  counsel  for  the  prosecution  when 
summing  up  are  without  merit  Necessarily  that  part  of  the  trial 
must  be  left  largely  to  the  discretion  of  the  trial  judge,  and  the  above 
statement  indicates  that  there  was  no  abuse  of  discretion  in  this  case. 

Some  additional  assignments  of  error  do  not  call  for  any  extended 
discussion.  It  is  sufficient  to  say  that  they  are,  in  our  opinion,  un* 
sound. 

The  judgment  is  affirmed. 
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WALLACE,  Circuit  Judge  (dissenting).  I  agree  with  the  major- 
ity of  the  court  that  the  evidence  upon  the  trial  fully  warranted  the 
verdict  of  guilty.  Nevertheless,  the  question  of  the  defendant's  guilt 
was  one  for  the  jury,  and,  if  he  was  deprived  of  introducing  evi- 
dence, however  slight  its  value  might  be,  tending  to  show  the  possi- 
bility of  his  innocence,  his  exceptions  to  the  rulings  should  entitle 
him  to  a  new  trial.  I  think  he  should  have  been  permitted  to  show 
that  Hanlon,  the  person  mentioned  by  the  witness  Kiechlin,  was  a 
former  letter  carrier  on  the  route  of  the  defendant,  who  had  been 
convicted  of  embezzlement  and  of  larceny  through  decoy  letters  ad- 
dressed like  the  two  intended  for  the  defendant.  Kiechlin's  re- 
marks suggested  his  suspicion  that  the  two  letters  placed  by  him  in 
the  misbox  were  decoy  letters,  sufh  as  had  been  used  to  entrap  Han- 
lon. They  were  made  in  the  hearing  of  the  defendant,  and  were  like- 
ly to  excite  his  suspicion  also,  and  lead  him  to  exercise  unwonted 
caution  to  avoid  being  detected.  The  argument  that,  after  his  at- 
tention had  been  called  to  the  character  of  the  letters,  he  would  be 
unlikely  to  embezzle  them,  or  more  wary  in  disposing  of  their  con- 
tents, was  one  which  could  have  been  legitimately  addressed  to  the 
jury;  and,  in  view  of  the  evidence  introduced  in  his  behalf  tending 
to  throw  doubt  upon  his  guilt,  might  have  influenced  their  verdict. 
The  exclusion  of  the  evidence  cannot  be  disregarded  because  the  evi- 
dence may  have  been  of  trifling  value.  For  this  reason  I  think  the 
defendant  is  entitled  to  a  reversal  of  judgment  and  a  new  triaL 


GIDDINGS  et  al.  v.  FREEDLET  et  al. 
(Clrealt  Ck>urt  of  Appeals,  Second  Circuit    January  e,  1904.) 

No.  53. 

1.  FiXTUBES— Beltiwg  IN  MlIX.  • 

A  leather  belt,  which  transmits  the  power  froip  a  stationary  engine 
to  a  main  shaft  for  the  operation  of  the  machinery  of  a  marble  mill 
is  a  part  of  the  realty,  and  is  not  subject  to  attachment  and  removal  as 
personal  property. 

2.  Tbiai^Bxceptions  to  Charge. 

Where  a  single  exception  to  a  charge  covers  several  distinct  proposi- 
tions, it  is  Inoperative  if  any  one  of  the  propositions  Is  sound. 

8.  Wrongful  Attachment— Exemplary  Damages— Malice  Impittable  to  Of- 
ncxB. 

Where  oflacers,  having  In  their  hands  for  service  a  writ  of  attachment 
for  $12,000,  at  the  instance  of  the  attachment  plaintiff  seized  and  removed 
only  the  main  belt  in  a  marble  mill,  worth  not  to  exceed  $20,  hut  the 
effect  of  which  was  to  stop  the  operation  of  the  mill,  when  there  was 
unincumbered  real  and  personal  property  belonging  to  the  defendant  and 
subject  to  attachment  sufficient  in  value  to  satisfy  the  writ,  a  Jury  is  jus- 
tified in  imputing  to  them  the  malicious  Intent  of  the  attaching  plaintiff, 
and  in  awarding  exemplary  damages  against  them  in  an  action  for  the 
trespass. 

4.  Same. 

Officers  who,  by  the  wrongful  and  illegal  execution  of  a  writ  of  attach- 
ment, stop  the  operation  of  machines,  may  be  subjected  to  the  payment 

T4.'See  Sheriffs  and  Constables,  vol.  43,  Cent  Dig.  i  307. 
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of  damages  for  the  losfi  of  use  of  such  machines,  and  It  Is  no  defense 
that  in  the  lawful  execution  of  the  writ  they  might  have  seized  and  re- 
moved the  machines. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Vermont. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  district  of  Vermont,  against  the  plaintiffs  in  error, 
who  were  defendants  below.  The  actic«i  is  for  trespass,  and  the  judg- 
ment was  entered  upon  verdict  of  a  jury  in  favor  of  defendants  in  error 
for  $996.     The  facts  sufficiently  apjpear  in  the  opinion. 

For  opinion  below,  see  119  Fed.  438. 

James  L.  Martin,  for  plaintiffs  in  •'ror. 
F.  M.  Butler,  for  defendants  in  error. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges,  and  HOLT, 
District  Judge. 

LACOMBE,  Circuit  Judge.  The  plaintiffs,  citizens  and  residents  of 
Pennsylvania,  owned  a  marble  mill  operated  by  steam,  and  a  quarry 
connected  therewith,  all  in  Dorset,  Vt.  On  April  8,  1902,  a  writ  of  at- 
tachment in  favor  of  one  Oilman  B.  Wilson,  of  Dorset,  against  the 
senior  plaintiff,  William  G.  Freedley,  was  duly  issued,  in  which  the  ad 
damnum  was  $12,000!  This  writ  was  seasonably  placed  in  the  hands 
of  defendant  Giddings,  of  Manchester,  a  constable  having  authority  to 
serve  the  same.  Under  the  laws  of  Vermont,  such  an  attachment  can 
be  served  upon  real  property  only  by  delivering  a  true  and  attested  copy 
of  such  attachment,  with  a  description  of  the  estate  attached,  to  the 
party  whose  estate, is  so  attached  (or  leaving  same  at  his  place  of  abode), 
and  by  filing  the  same  in  the  office  where  by  law  a  deed  of  such  real 
estate  is  required  to  be  recorded.  In  Dorset  such  office  would  be  that 
of  the  town  clerk.  In  the  case  of  personal  property  the  writ  of  attach- 
ment may  be  executed  in  either  of  two  ways.  The  officer  serving  the 
process  may  lodge  a  copy  of  tlie  same,  with  his  return,  in  the  town 
clerk's  office,  "which  lodgement  shall  hold  the  property  against  all  sub- 
sequent sales,  attachments,  or  executions,  as  if  it  had  been  actually  re- 
moved and  taken  into  the  possession  of  the  officer."  Or  the  officer 
"may  remove  the  [personal  property  attached]  and  take  it  into  his  pos- 
session, in  which  case  he  need  not  leave  a  copy  of  the  attachment  in  the 
*  *  *  clerk's  office."  Vt.  St.  iioi,  1103,  1108.  On  April  loth 
Giddings  went  to  the  mill,  found  one  Nadeau,  plaintiffs'  superintendent, 
in  charge,  explained  to  him  what  his  business  was,  and  showed  him  the 
writ.  He  told  Nadeau  that  in  order  to  make  said  attachment  upon 
the  personal  property  it  was  necessary  to  take  possession  of  the  mill, 
and  asked  Nadeau  to  assist  him  in  getting  things  into  shape,  as  he 
wished  to  take  possession  some  time  during  that  day.  To  this  Nadeau 
assented.  A  memorandum  was  made  by  Giddings  of  the  property  to 
be  attached.  He  made  a  copy  of  the  writ,  and  indorsed  upon  it  a  list 
of  the  property  attached  by  him — derricks,  movable  machinery,  finished 
and  unfinished  marble,  etc. — ^and  arranged  with  Nadeau  for  the  latter 
to  act  for  him  as  keeper  of  said  property.  No  effort  was  made  to  re- 
move any  of  the  personal  property. 
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On  Saturday,  April  12th,  Nadeau  telegraphed  Giddings  that  he 
wanted  to  be  released  as  keeper  of  said  property,  and  on  the  following 
day  declined  to  continue  as  keeper,  and  surrendered  the  keys  to  Gid- 
dings, who  had  come  to  Dorset  in  response  to  the  telegram.  The  latter 
fastened  up  the  doors  of  the  mill,  including  engine  house  and  boiler 
house,  by  nailing  strips  of  board  across  them.  He  removed  none  of 
the  property,  put  no  one  in  charge,  and  left  it  boarded  up  as  de- 
scribed. 

On  the  next  day  plaintiflFs,  without  Giddings'  knowledge  or  consent, 
knocked  off  the  strips  of  board,  entered  the  premises,  and  proceeded  to 
operate  the  mill,  which  fact  was  at  once  made  known  to  Giddings  by 
Gilman  S.  Wilson.  Giddings  went  again  to  the  mill  on  Tuesday,  April 
15th,  and  had  an  interview  with  Nadeau.  Giddings'  version  of  the  in- 
terview is  that  Nadeau  stated  he  intended  to  hold  the  property  by  force, 
that  he  had  help  enough  to  defend  it,  and  would  throw  Giddings  into 
the  brook  if  necessary.  Nadeau  denies  that  he  said  anything  of  the 
sort,  although  he  admitted  that  he  refused  to  give  Giddings  possession 
of  the  mill.  Our  attention  is  called  to  no  provision  of  law  which  au- 
thorized the  attaching  officer  to  take  possession  of  the  real  estate.  Un- 
der the  verdict  of  the  jury,  all  disputed  questions  of  fact  are  to  be  con- 
sidered in  this  court  as  resolved  against  the  defendants.  The  next  day 
Giddings  called  on  the  defendant  Henry  S.  Wilson,  of  Arlington,  high 
sheriff  of  the  county,  to  assist  him  in  executing  the  attachment.  Hav- 
ing consulted  with  a  firm  of  lawyers,  the  two  defendants  went  to  the 
mill  on  April  17th,  and  it  is  their  joint  action  on  that  day  which  is  the 
subject  of  this  action.  Freedley  and  Nadeau  were  both  present,  and 
"he  mill  was  in  operation.  Giddings  testified  that  he  repeatedly  re- 
quested that  the  mill  should  be  shut  down,  and  the  attached  property 
surrendered  to  him  as  attaching  officer,  and  that  upon  Nadeau's  con- 
tinued refusal  he  notified  him  that  he  would  shut  down  the  mill  and  the 
main  belt.  Nadeau's  story  is  that  he  never  objected  to  the  officers  tak- 
ing away  or  moving  or  taking  hold  of  any  of  the  personal  property 
that  was  on  the  list,  and  that  he  told  them  "if  they  took  the  main  belt 
they  would  have  to  take  it  by  force ;  they  would  have  to  use  force,  and 
stop  the  engine  themselves."  Evidently  the  jury  believed  Nadeau's 
version  to  be  the  correct  one ;  not  unnaturally,  since  both  officers  ad- 
mitted they  entered  the  premises  with  the  intention  to  remove  the  main 
belt,  well  knowing  that  would  have  the  effect  of  shutting  down  the  mill. 
Upon  Nadeau's  refusal  to  shut  down  the  mill  and  deliver  up  the  main 
belt,  Giddings  broke  open  the  doors  that  led  into  the  boiler  room  and 
into  the  engine  room,  and  the  defendant  Wilson,  under  the  direction  of 
Giddings,  tiien  cut  the  lacing  of  the  belt,  and  Giddings  caused  it  to  be 
carried  away.  Thereupon  the  officers  left  without  removing  or  under- 
taking to  remove  a  single  item  of  the  personal  property  they  claimed  to 
have  attached. 

The  first  question  raised  on  this  appeal  is  whether  the  main  belt  was 
personal  property.  If  it  were,  defendants  were  protected  by  their  writ ; 
if  it  were  not,  tiiey  were  trespassers. 

The  plant  was  operated  by  an  80  horse  power  steam  engine  and  two 
boilers,  which  were  located  in  a  room  attached  to  the  mill  building. 
The  engine  was  set  on  a  solid  foundation  of  masonry,  composed  of 
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stone  and  brick,  three  or  four  feet  high,  which  was  called  the  engine 
bed.  Underneath  this  bed,  and  resting  on  the  earth,  were  anchor 
stones  to  which  the  engine  was  fastened  by  iron  rods  running  through 
the  bed,  and  through  the  anchor  stones,  for  the  purpose  of  holding  the 
engine  immovable  on  its  bed.  The  engine  was  connected  with  the  main 
line  shaft  by  the  main  belt,  above  referred  to.  This  was  a  double 
leather  belt,  24  inches  in  width  and  several  feet  in  length.  It  extended 
from  the  drive  wheel  of  the  engine  to  a  pulley  on  the  main  line  shaft 
The  engine  had  no  fly  wheel  or  balance  wheel.  The  belt  is  the  sole 
means  by  which  power  generated  on  the  engine  shaft  is  transmitted  to 
the  main  shaft,  which  latter  is  the  immediate  source  of  power  on  which 
the  various  and  steam-driven  machines  and  working  devices  are  en- 
tirely dependent  for  their  operation. 

The  question  is  to  be  determined  not  as  it  would  be  under  the.  rules 
which  public  policy  requires  to  be  laid  down  when  a  tenant,  for  the  use 
of  his  own  business,  has  put  mechanical  appliances  in  his  landlord's 
building,  but  under  the  rules  which  apply  as  between  vendor  and  pur- 
chaser. In  Newhall  v,  Kinney,  36  Vt.  591,  the  court  held  that  "a  levy- 
ing creditor,  in  the  eye  of  the  law,  is  a  purchaser  of  the  property  set  off 
to  him  in  satisfaction  of  his  debt  against  the  judgment  debtor,"  and 
that  an  attachment  of  the  debtor's  real  estate,  followed  by  a  levy  upon 
a  "sawmill,"  includes  a  circular  sawmill,  which  is  in  and  constitutes  a 
part  of  the  sawmill.    The  court  says : 

"The  simple  fact  that  the  circular  sawmill  might  be  removed,  and  another 
substituted  in  its  place,  without  material  injury  to  other  parts  of  the  build- 
ing, is  not  determinative  of  whether  It  was  intended  to  pass  to  the  purchaser, . 
or  to  a  party  who  stands  in  the  relation  of  a  purchaser,  upon  a  conveyance  of 
the  property.  Such  removal  and  substitution  can  be  made  of  almost  any 
other  part  of  a  sawmill,  of  the  doors,  windows,  water  wheel,  sills,  ridge  pole 
even.  But  when  once  fitted  up  with  these,  or  with  a  circular  sawmill,  the 
removal  thereof  without  a  substitution  takes  away  an  essential  part  of  the 
sawmill,  and  the  purchaser  *  *  *  would  fall  to  receive  the  property  he 
bargained  for  under  the  description  'sawmill.* " 

The  case  of  Kendall  v.  Hathaway,  67  Vt.  122,  30  Atl.  859,  where  a 
circular  sawmill  so  attached  that  it  could  be  readily  removed  was  held 
to  be  personal  property,  is  not  in  conflict  with  Newhall  v.  Kinney,  be- 
cause in  the  later  case  the  circular  sawmill  was  put  in  a  building  which 
had  been  erected  cmi  land  already  covered  by  a  mortgage,  under  circum- 
stances which  the  court  found  evidenced  an  intention  to  keep  it  in  the 
building  "only  so  long  as  the  owners  might  desire."  In  Winslow  v. 
Merchants'  Ins.  Co.,  4  Mete.  (Mass.)  306,  38  Am.  Dec.  368,  the  court 
held  that  a  steam  engine  and  boilers,  and  all  the  engines  and  frames 
adapted  to  be  moved  and  used  by  the  steam  engine,  by  means  of  con- 
necting wheek,  bands,  or  other  gearing,  as  between  mortgagor  and 
mortgagee,  are  fixtures  or  in  the  nature  of  fixtures,  and  constitute  a 
part  of  the  realty.    After  pointing  out  that  the  mode  of  attachment  is 

^  "far  from  constituting  the  criterion"  by  which  to  dispose  of  the  ques- 

'  tion,  the  court  says : 

"The  difficulty  is  somewhat  increased  when  the  question  arises  in  respect 
to  a  mill  or  manufactory,  where  the  parts  are  often  so  arranged  and  adapted, 
so  ingeniously  combined,  as  to  be  occasionally  connected  or  disengaged,  as 
the  objects  to  be  accomplished  may  require.  In  general  terms,  we  think  it 
may  be  said  that  when  a  building  is  erected  as  a  mill,  and  the  waterworks 
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or  steamworks  which  are  relied  upon  to  move  the  mill  are  erected  at  the  same 
time,  and  the  works  to  be  driven  by  it  are  essential  parts  of  the  mill,  adapted 
to  be  used  in  it  and  with  it,  *  *  *  they  are  parts  of  [the  mill],  and  pass 
with  it  by  a  conveyance,  mortgage,  or  attachment" 

This  case  is  cited  with  approval  in  Hill  v,  Wentworth,  28  Vt  428, 
where  the  court  says : 

"The  iron  shafting  put  up  In  the  building  for  the  purpose  of  turning  and 
putting  in  motion  the  machinery  *  *  •  we  are  disposed  to  regard  as  a 
constituent  part  of  the  mill.  The  shafting  was  necessary  to  communicate  the 
motive  power  to  the  machinery,  and  should  be  regarded  as  a  part  of  the  mill 
as  much  as  a  water  wheel  by  which  a  water  power  Is  called  into  existence." 

To  the  same  effect  is  the  following  excerpt  from  Harris  v.  Haynes, 
34  Vt.  220:  "Understanding  the  object  and  purpose  of  the  annexation 
of  the  engine  and  its  adjuncts  to  the  realty  to  have  been  the  furnishing 
of  motive  power  to  the  machinery  of  the  shop,  and  having  reference  to 
the  manner  in  which  they  were  fitted  and  adapted  to  the  shop  and  the 
business  carried  on  there,  we  are  of  opinion  that''  the  engine  and  boil- 
ers, arch  mouth  and  grate,  and  certain  shafting  and  pulleys  were  fix- 
tures. In  Keeler  v.  Keeler,  31  N.  J.  Eq.  190,  it  was  held  that  the  "ma- 
chinery and  apparatus  for  furnishing  motive  power'*  were  a  part  of  the 
realty.  "The  steam  engine  is  securely  and  permanently  bolted  to  a 
foundation,  *  *  *  and  was  put  in  for  permanent  use.  It,  with 
its  appurtenances,  is  part  of  the  realty,  and  so  are  the  boilers,  which 
are  a  necessary  adjunct  to  it ;  also  the  shafting,  belting,  coupling,  and 
pulleys  to  communicate  the  power ;  and  also  the  water  wheels  and  wa- 
ter wheel  governor."  The  precise  question  now  presented  was  con- 
sidered in  Burnside  v.  Twitchell,  43  N.  H.  394,  where  the  court  says : 

"The  belting  also  of  a  mill  runs  from  the  large  wheel  connected  with  the 
motive  power  over  a  drum  upon  the  main  horizontal  shaft,  upon  which  are 
various  other  drums,  upon  which  are  belts  connected  with  the  various  distinct 
portions  and  parts  of  the  machinery.  Whether  the  belting  could  be  removed 
whole  without  removing  any  of  the  machinery,  or  whether,  as  is  the  case 
ordinarily,  it  could  not  be  disengaged  from  the  drums  and  shafts  altogether, 
without  removing  some  of  the  permanent  parts  or  attachments  of  the  mill, 
or  by  disuniting  the  belts  by  removing  the  thongs  by  which  the  ends  are  usu- 
ally fastened  together,  the  case  does  not  show.  But  when  a  mill  of  any  kind 
is  constructed  so  as  to  make  belts  necessary,  in  order  to  run  the  mill,  they 
would  seem  to  be  a  part  and  as  essential  a  part  as  any  other  of  the  mill. 
Some  gristmills  are  constructed  in  this  way,  with  a  belt  attached  to  the  main 
shaft  and  connected  with  each  run  of  stones,  another  to  the  belt,  another 
to  the  smutmill,  etc.;  others  are  constructed  with  a  large  cogwheel,  with 
other  smaller  cogwheels,  that  can  be  thrown  into  it  or  upon  it,  to  carry  each 
of  the  other  several  parts  of  the  machinery.  In  one  cane  the  drums  and  belts 
perform  the  same  office  that  the  wheels  and  gearing  do  in  the  other.  The 
belting  is  as  necessary  as  the  drums,  and  both  are  as  necessary  in  one  case 
as  the  cogwheels  are  in  the  other,  one  of  which  might  be  removed,  perhaps, 
with  as  little  trouble  as  the  other.  Why.  then,  should  the  cogwheels  be  con- 
sidered as  a  part  of  the  mill,  and  the  belting  not  be  so  considered?" 

We  are  entirely  in  accord  with  these  propositions,  and  do  not  find 
anything  in  the  cases  cited  to  us  from  the  Vermont  Reports  which 
would  prevent  their  application  in  the  case  at  bar.  It  is  conceded 
by  defendants  that  the  engine  which  supplies  the  motive  p>ower  for 
the  mill  is  real  estate,  and  the  belting  by  means  of  which  such  power 
is  transmitted  from  the  engine  to  the  main  shaft  is  certainly  an  ad- 
junct of  the  engine.    Without  it  or  its  equivalent  the  engine  would 
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not  discharge  the  function  for  which  it  was  erected — ^it  would  not  sup-, 
ply  motive  power  to  the  mill.  It  would  hardly  be  contended  that  if 
the  power  were  transmitted  by  cranks,  or  by  a  pitman,  or  by  a  train 
of  gearing,  such  devices  were  not  fixtures,  and  there  is  no  sound 
reason  for  reaching  a  diflferent  conclusion  when  the  transmitting  de- 
vice is  a  leather  belt.  We  conclude,  therefore,  that  defendants  had 
no  right  to  seize  and  remove  the  main  belt  as  personal  property  un- 
der the  writ. 

Defendants  next  assign  as  error  that  "the  court  did  not  correctly 
instruct  the  jury  on  the  subject  of  exemplary  damages."  Reference 
to  the  brief  shows  that  it  is  contended  that  two  propositions  should 
have  been  called  to  the  attention  of  the  jury,  viz.:  (a)  That,  "when 
defendant  acts  on  the  advice  of  counsel  in  the  commission  of  the 
act  complained  of,  such  fact  should  be  considered  on  the  question  of 
exemplary  damages";  and  (b)  that,  "where  the  only  evidence  of 
malice  is  the  presumption  which  arises  from  the  mere  doing  of  an 
unlawful  act,  if  it  is  shown  that  the  defendant  acted  in  good  faith, 
and  on  the  advice  of  counsel,  exemplary  damages  are  not  recoverable." 
The  trial  judge  was  not  requested  to  charge  either  of  these  prop- 
ositions, nor,  indeed,  did  defendants  ask  for  any  instructions  what- 
ever on  that  branch  of  the  case.  The  court  charged  the  jury  at  some 
length  on  the  subject  of  exemplary  damages,  telling  them  that  if 
they  found  the  purpose  was  to  shut  down  the  mill  instead  of  making 
a  fair  attachment;  to  oppress  Freedley  &  Son  by  taking  an  unfair 
advantage  of  them;  if  defendants'  action  was  high-handed  and  op- 
pressive, and  done  with  a  wrong  purpose  to  do  damage  unlawfully — 
the  jury  might  add  what  was  right  to  the  damages  by  way  of  example. 
The  only  exception  reserved  to  this  part  of  the  charge  was  "to  the 
instructions  on  the  question  of  exemplary  damages,  and  to  the  instruc- 
tion that  exemplary  damages  may  be  recovered  in  this  case  against 
both  defendants."  The  first  part  of  this  exception  is  too  indefinite. 
It  is  not  contended  that  the  charge  on  this  branch  of  the  case  was 
wholly  erroneous.  Manifestly  no  such  contention  could  be  made, 
for  the  doing  of  an  illegal  act  with  a  wrong  purpose  to  do  damage 
unlawfully  would  certainly  support  a  claim  for  exemplary  damage. 
Where  a  single  exception  covers  several  distinct  propositions  col- 
lectively it  is  inoperative,  if  one  of  the  propositions  is  sound.  The 
defendants  should  have  called  the  court's  attention  to  the  particular 
propositions  complained  of,  and,  if  it  were  thought  the  instructions 
should  be  made  fuller,  have  stated  precisely  what  they  wished  to 
have  charged.  The  exception,  however,  sufficiently  raises  the  ques- 
tion whether  the  evidence  warranted  the  jury  in  giving  exemplary 
damages.  •* 

It  appears  that  defendants  had  no  personal  acquaintance  with  Freed- 
ley, and  had  no  ill  will  towards  him.  Nevertheless,  if  they  willingly 
and  knowingly  allowed  themselves  to. become  the  tools  of  another 
person,  whose  object  was  apparently  malicious,  and  carried  out  an 
unlawful  act  in  a  high-handed  and  oppressive  way,  the  jury  would  be 
entitled  to  find  their  conduct  malicious,  and  to  punish  it  by  assessing 
punitive  damages.  The  evidence  quite  clearly  shows  that  this  was 
just  what  they  did,  and  we  need  not  look  beyond  their  own  admis- 
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sions  for  proof.  The  real  estate  was  valuable  and  unincumbered. 
There  was  personal  property  worth  several  thousand  dollars.  The 
mere  filing  of  a  copy  in  the  town  clerk's  office  would  have  effected  a 
levy  on  all  the  property.  The  defendants  filed  no  copy,  and  thus 
made  no  effort  to  secure  the  real  estate.  Out  of  the  personal  prop- 
erty they  seized  and  removed  only  the  main  belt,  worth  less  than 
$20.  The  defendant  Sheriff  Wilson  admitted  that  ordinarily  he  would 
have  looked  up  the  title  to  the  real  estate  and  attached  that  by  filing 
copy,  and  that  in  the  ordinary  course  of  serving  a  writ  he  would  not 
have  removed  the  main  belt.  The  defendant  Giddings  had  a  conver- 
sation with  Wilson,  who  sued  out  the  attachment,  and  after  that  con- 
versation went  to  the  mill  with  the  intention  of  removing  the  main 
belt.  Both  defendants  took  legal  advice  before  they  seized  the  belt, 
but  the  lawyers  they  consulted  were  the  counsel  of  the  attaching 
creditor,  who  told  them  to  remove  the  belt.  Both  knew  perfectly 
well  that  their  seizure  of  the  belt  would  effectually  shut  down  the 
mill,  and  entail  a  loss  far  in  excess  of  the  $20  they  secured  thereby. 
They  admit  that  ordinarily  they  do  not  require  a  bond  of  indemnity 
from  the  attaching  creditor  where  there  is  no  question  as  to  the 
ownership  of  the  property  they  are  about  to  levy  on,  but  that  when 
the  circumstances  are  "rather  peculiar — out  of  the  ordinary" — ^they 
do  require  such  security.  They  quite  wisely  concluded  that  the  cir- 
cumstances of  this  case  were  rather  peculiar,  and  before  electing  to 
seize  a  $20  leather  belt  for  a  $12,000  claim,  instead  of  filing  copy  in 
the  clerk's  office,  Giddings  asked  Wilson,  of  Dorset,  for  a  bond  of 
indemnity,  which  was  given;  thereupon  the  latter  "told  [him]  what 
to  do,"  and  he  did  "just  what  he  told  [him]."  Comment  is  super- 
fluous. 

Defendants  reserved  an  exception  to  this  excerpt  from  the  charge : 

"Freedley  had  a  right  to  have  his  property  there  undisturbed  except  by  due 
process  of  law.  If  this  man  living  there  [Wilson,  of  Dorset],  thought  he 
would  oppress  Freedley  a  little  by  attaching  in  this  way,  when  he  might  have 
done  it  in  another  way,  and  not  interfere  with  his  business  so,  you  should 
add  whatever  you  think  is  about  right" 

It  is  contended  that  this  instruction  allowed  the  jury  to  punish 
defendants  for  the  attaching  creditor's  wrong,  when  they  can  only  be 
punished  for  their  own  acts.  But  the  charge  must  be  considered  as 
a  whole,  and  we  are  satisfied  the  jtu*y  could  not  have  been  misled 
by  this  part  of  it.  It  was  the  acts  of  the  defendants — "peculiar  and 
out  of  the  ordinary" — ^in  assisting  the  attaching  creditor  to  oppress 
the  plaintiffs,  when  as  intelligent  men  they  must  have  known  his  ob- 
ject, which  were  left  to  the  consideration  of  the  jury. 

Exception  was  taken  to  instructions  which  allowed  the  jury  to 
include  damages  sustained  by  the  loss  of  the  use  of  the  gangs  of 
saws,  which  of  course  could  not  run  when  the  main  belt  no  longer 
transmitted  power  to  the  main  shaft  from  which  (or  from  some 
subsidiary  shaft)  they  were  driven.  The  gangs  were  personal  prop- 
erty, and  could  have  been  removed.  If  defendants  had  directed  their 
attention  to  them,  taken  down  and  removed  them,  there  could  be  no 
recovery  for  the  loss  of  their  use.  But  it  would  be  going  too  far  to 
hold  that  damages  necessarily  resulting  from  an  unlawful  act  are  to 
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be  disallowed  on  the  theory  that,  if  defendants  had  kept  within  the 
limits  of  the  law,  similar  damages  would  have  ensued.  They  elected 
to  act  outside  the  limits  of  the  law,  and  for  the  damages  resulting 
from  their  unlawful  act  they  must  respond. 

Exception  was  reserved  to  the  admission  of  evidence,  and  its  sub- 
mission, to  the  jury,  showing  damage  to  the  foundation  of  the  en- 
gine and  engine  bed  from  the  sudden  stopping  of  the  engine,  on  the 
ground  that  such  damages  were  not  specially  pleaded.  The  jury 
was  charged  to  confine  the  damages  to  such  as  directly  resulted  from 
the  stoppage  of  the  engine,  and  the  damages  testified  to  seem  to  be 
the  natural  and  reasonably  to  be  expected  result  of  the  trespass  com- 
plained of. 

The  judgment  is  affirmed 


ALASKA  COMMERCIAL  CO.  ▼.  WILLIAMS. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  2,  1904.) 

No.  903. 

1.  Amendment  of  PLBADiNa&— Discbetion  of  CouletT— ^Amendment  Chanoiko 

Ibstjeb. 

It  was  within  the  discretion  of  a  trial  court  to  refuse  to  permit  the 
filing  of  an  amended  answer  which  sets  up  a  new  defense  materially 
changing  the  issues,  and  which  was  not  ofifered  until  after  plaintiff  had 
rested,  and  defendant  had  occupied  two  days  in  introducing  evidence. 

2.  Towage— Duty  op  Towing  Vebbei/— Limitation  of  Liability  by  Contract. 

A  towing  vessel  cannot  relieve  itself  by  contract  from  liability  for  the 
failure  to  exercise  reasonable  care  and  skill  in  the  performance  of  the 
service  and  for  the  safety  of  the  tow. 

8.  Same— Abandonment  of  Tow. 

A  steamer  contracted  to  carry  men  and  freight  for  a  mining  company 
•  from  Juneau  to  Lituya  Bay,  in  Alaska,  and  also  to  tow  a  small  schooner 
belonging  to  the  company  and  used  as  a  lighter.  The  entrance  to  the  bay 
Is  narrow,  and  can  only  be  passed  safely  at  slack  tide.  Arriving  off  the 
entrance  the  master  deemed  it  unsafe  to  enter  at  that  time,  and,  the 
manager  of  the  company  on  board  refusing  to  consent  that  the  men  and 
stores  should  be  loaded  on  the  schooner  and  left  outside,  he  proceeded  with 
the  tow  up  the  coast.  On  the  way  the  hawser  parted,  but  the  steamer 
proceeded  without  stopping,  leaving  the  schooner  adrift  in  the  open  sea, 
with  five  men  on  board,  none  of  whom  were  acquainted  with  the  coast 
She  was  never  seen  afterwards,  and  all  that  was  ever  known  of  the  fate 
of  the  men  on  board  was  the  finding  of  the  body  of  one  on  the  beach. 
Held,  that  the  obligation  of  reasonable  care  on  the  pan  of  the  steamer  con- 
tinued after  leaving  the  bay,  and  that  nothing  in  the  towing  contract 
would  relieve  her  from  liability  for  the  abandonment  of  the  tow,  there 
being  nothing  in  the  situation  which  made  such  abandonment  necessary. 

4.  Wrongful  Death— Jurisdiction— Abandonment  of  Tow  at  Sea  within 
Three- MH/E  Limit. 

A  steamer  abandoned  a  small  schooner  which  she  had  in  tow  on  the 
parting  of  the  tow  line  off  the  coast  of  Alaska  at  a  point  where  the  coast 
was  dangerous,  leaving  five  men  on  board,  who  were  not  competent  to 
handle  the  vessel,  nor  having  equipment  for  her  navigation.  Neither  the 
schooner  nor  the  men  on  board  were  seen  again,  with  the  exception  of  one, 
whose  body  was  found  on  the  beach.    In  an  action  against  the  owners  of 

^  1.  See  Pleading,  vol.  39,  Cent  Dig.  S§  601,  773. 
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the  steamer  to  recover  damages  for  the  death  of  one  of  the  men  nnder 
the  Alaska  statute,  the  Jury  returned  a  special  finding  that  when  the 
schooner  was  last  seen  from  the  steamer  both  vessels  were  within  three 
miles  of  land,  and  they  also  found,  on  evidence  which  Justified  such  find- 
ing, that  decedent  came  to  his  death  within  such  limit,  and  before  the  fol- 
lowing morning.  Held  that,  although  the  vessels  may  have  been  outside 
the  three-mile  limit  when  the  line  parted,  the  duty  of  the  steamer  to  return 
to  the  Vescue  of  the  schooner,  the  failure  to  perform  which  was  the  proxi- 
mate cause  of  her  loss  with  those  on  board,  continued,  and  that  an  in- 
struction that  if  the  Jury  found  such  facts,  and  that  the  death  resulted 
from  the  failure  of  the  steamer  to  perform  such  duty,  the  plaintiff  was 
entitled  to  recover,  was  correct 

In  Error  to  the  District  Court  of  the  United  States  for  Division 
No.  I  of  the  District  of  Alaska. 

On  April  12,  1900,  the  Alaska  Commercial  Company,  the  plaintiff  In  error, 
was  the  owner  of  the  steamer  Bertha,  a  vessel  of  about  1,000  tons  burden,  then 
plying  between  Seattle,  Juneau,  Sitka,  and  other  Alaskan  ports.  The  Lituya 
Bay  Gold  Mining  Company  was  a  corporation  engaged  in  placer  mining  at  or 
near  Lituya  Bay,  a  bay  having  no  port,  and  rarely  visited,  situated  on  the 
Alaskan  coast  about  130  miles  northwest  from  Sitka,  and  40  miles  from  Cross 
Soimd.  The  mining  company  had  Its  men,  freight,  and  supplies  at  Juneau, 
and  had  there  a  schooner  called  the  Dora  B.,  of  about  15  tons  burdeu.  The 
steamer  Bertha  being  then  at  Juneau,  on  her  regular  trip  to  the  westward, 
Charles  Plant,  the  manager  of  the  mining  company,  entered  Into  a  contract 
with  Captain  Johansen,  the  master  of  the  Bertha,  to  take  his  men  and  freight 
and  to  tow  his  schooner  to  Lituya  Bay.  The  schooner  was  equipped  with  sails 
and  rigging,  but  the  sails  were  stowed  In  the  hold,  and  had  never  been  reefed. 
The  schooner  was  Intended  to  be  used  for  lighterage  purposes  in  Lituya  Bay. 
Five  of  the  men  of  the  mining  company  were  placed  on  the  schooner  by  the 
manager.  The  remainder,  together  with  the  freight,  were  carried  on  the 
Bertha.  The  steamer,  with  the  schooner  in  tow,  proceeded  from  Juneau,  on 
her  regular  course  westward,  through  the  inland  waters,  towards  Sitka.  On 
the  evening  of  April  14th  she  arrived  at  Sitka.  From  Sitka  she  proceeded  on 
her  way  to  Lituya  Bay  through  the  open  waters  of  the  Pacific  Ocean,  in  a 
northwesterly  direction,  along  the  coast.  She  arrived  with  her  tow  off  the 
entrance  to  Lituya  Bay  at  about  6  o'clock  on  the  morning  of  April  15th.  The 
entrance  to  the  bay  lies  through  a  narrow  channel,  about  300  feet  wide.  In- 
closed by  rocks  on  either  side.  The  evidence  Is  that  it  Is  a  dangerous  entrance 
except  at  slack  tide,  as  at  other  times  the  breakers  extend  across  the  entrance, 
and  the  tide  runs  with  a  strong  current  Upon  arriving  at  the  entrance  to  the 
bay  the  captain  of  the  Bertha  made  a  careful  examination  thereof,  and  con- 
cluded that  It  would  not  be  safe  at  that  time  to  attempt  the  entrance.  He 
sent  for  Mr.  Plant,  told  him  of  the  difficulty,  and  advised  him  to  have  the 
schooner  hauled  up  alongside  the  ship,  and  to  have  the  remaining  members  of 
his  party  and  the  freight  which  were  on  the  Bertha  placed  on  the  schooner, 
and  to  sail  the  schooner  into  the  bay  under  her  own  sails.  Mr.  Plant  was  un- 
willing to  do  this.  There  is  evidence  that  the  captain  then  suggested  that  he 
might  land  his  men  and  freight  with  small  boats  from  a  small  cove  outside 
the  bay,  and  that  this  offer  was  also  declined.  The  Bertha  remained  more 
than  an  hour  at  the  entrance  of  the  bay,  and  at  the  end  of  that  time  her  mas- 
ter decided  to  go  on  to  Yakutat,  which  Is  the  next  harbor  up  the  coast,  and 
about  80  miles  distant  to  the  westward.  Yakutat  was  one  of  the  regular  ports 
at  which  the  Bertha  stopped  on  her  westward  and  on  her  return  voyage.  It 
was  stated  by  the  captain  of  the  Bertha  and  by  another  witness  that  Plant 
consented  to  the  continuance  of  the  voyage,  and  stated  that  as  soon  as  the 
weather  moderated  he  would  sail  back  to  Lituya  Bay.  The  Bertha,  with  the 
schooner  In  tow,  proceeded  on  her  course  nearly  directly  west  and  off  shore, 
and  about  10  minutes  after  12  o'clock,  when  opposite  an  indentation  called 
Dry  Bay,  the  towline  parted,  and  left  the  schooner  adrift.  There  is  conflict 
of  the  testimony  as  to  the  distance  from  the  vessels  to  the  shore  at  that  time. 
Some  of  the  witnesses  estimated  the  distance  to  have  been  as  great  as  10 
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miles,  others  estimated  it  at  less  than  3  miles.  The  steamer  made  no  effort 
to  pick  up  the  tow,  but  proceeded  on  her  way  under  full  steam,  with  sails  set, 
and  without  stopping  or  slowing  down.  The  men  on  the  schooner  ran  up  a 
bowsprit  or  small  jib  sail.  There  was  a  strong  wind,  blowing  from  the  south- 
east. The  schooner,  sailing  with  her  Jib  sail,  followed  the  steamer,  and  re- 
mained in  sight  about  two  hours.  The  Bertha  continued  on  her  way  to  Yaku- 
tat,  where  she  arrived  about  half  past  3  or  a  little  later  that  aftei:noon.  The 
schooner  was  never  seen  afterwards,  except  that  it  was  shown  that  the  hull 
of  a  wrecked  schooner  about  the  size  of  the  Dora  B.  was  seen  on  the  shore  of 
Alaska  near  Dry  Bay,  nor  was  there  any  evidence  of  the  fate  of  the  men  on 
board,  except  that  the  body  of  one  of  them  was  found  a  week  afterwards  on 
the  beach  between  Dry  Bay  and  Yakutat  The  defendant  in  error,  who  was 
one  of  the  men*  of  the  mining  party  carried  on  the  Bertha,  was  by  the  probate 
court  of  Jimeau,  Alaska,  subsequently  appointed  administrator  of  the  estates 
of  the  men  who  were  lost  on  the  schooner.  He  was  appointed  administrator 
of  the  estate  of  the  decedent  W,  D.  Baldwin  upon  the  request  of  the  decedent's 
father,  who  was  next  of  kin.  On  March  22,  1902,  he  commenced  the  present 
action  in  the  UiSited  States  District  Court,  Division  Na  1,  for  the  district  of 
Alaska,  claiming  damages  in  the  sum  of  $5,000  for  the  death  of  Baldwin,  un- 
der the  provisions  of  section  353  of  the  procedure  act  of  Alaska  (Act  June  6, 
1900,  c.  786,  31  Stat.  392).  The  complaint  alleged  that  prior  to  the  departure 
of  the  steamer  Bertha  from  Juneau  the  mining  company,  for  a  valuable  con- 
sideration, entered  into  a  contract  and  agreement  with  the  plaintiff  in  error, 
•  whereby  the  latter  agreed  to  transport  a  considerable  amount  of  freight  on 
board  its  steamer  Bertha,  likewise  a  number  of  passeng^v,  and  to  land  the 
same  in  Lituya  Bay,  near  and  in  front  of  the  houses  and  headquarters  of  the 
mining  company  upon  said  bay,  and  to  deliver  said  freight  and  passengers  to 
said  company  at  said  point,  and  further  agreed  to  tow  and  transport  the 
schooner  Dora  B.  upon  the  same  trip,  and  bring  her  into  Lituya  Bay,  and  drop 
her  near  and  in  front  of  the  buildings  and  headquarters  of  said  mining  com- 
pany, and  further  agreed  to  transport  upon  the  said  schooner  the  decedent 
and  four  other  employes  of  the  mining  company.  The  case  was  tried  betote 
a  jury,  who  returned  a  verdict  for  the  defendant  in  error  for  the  sum  of  $5,000, 
and  thereupon  judgment  was  rendered.  To  review  that  Judgment  this  writ 
of  error  was  sued  out 

Chickering  ^  Gregory,  A.  K.  Delaney,  A,  Heynemann,  and  Andros 
&  Hengstler,  for  plaintiff  in  error,  * 

.   Lewis  P.  Shackleford,  John  R.  Winn,  Jno.  A,  Shackleford,  and  Piles, 
Donworth  &  Howe,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict  Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  by  the  plaintiff  in  error  that  the  court  erred  in  deny- 
ing its  application  to  so  amend  its  answer  as  to  set  forth  the  terms  of 
the  towage  contract  The  original  answer  made  no  affirmative  allega- 
tion as  to  the  contract,  but  contained  a  general  denial  of  all  of  the  facts 
alleged  in  the  complaint  as  to  the  terms  of  the  contract  and  the  breach 
thereof.  The  case  went  to  trial  more  than  six  months  after  the  issues 
were  made  up.  On  the  trial  the  defendant  in  error  took  all  of  his 
evidence  and  rested.  The  plaintiff  in  error,  after  occupying  two  days 
in  introducing  evidence  for  the  defense,  submitted  to  the  court  the  pro- 
posed amendment  to  its  answer.  The  amendment  was  not  verified,  nor 
was  it  accompanied  by  an  affidavit.  It  set  up  as  an  affirmative  defense 
what  the  plaintiff  in  error  asserted  to  be  the  terms  of  the  towage  con- 
tract   It  stated,  in  substance,  that  the  owner  of  the  schocmer  agreed  to 
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properly  man  and  equip  her,  and  to  put  her  in  a  seaworthy  condition, 
and  to  ship  thereon  a  crew  of  seamen,  who  could  handle  her  in  case  of 
emergency,  or  in  case  it  should  be  deemed  dangerous  or  impracticable 
for  the  said  Bertha  to  tow  the  schooner  into  Lituya  Bay ;  that  upon 
arriving  at  Lituya  Bay  the  condition  of  the  weather  and  the  tide  and 
sea  were  such  as  to  make  it  hazardous  for  the  steamer  to  enter,  and 
that  the  manager  of  the  mining  company  then  agreed  with  the  captain 
of  the  Bertha  that  he  could  proceed  with  the  tow  to  Yakutat;  that  one 
of  the  conditions  connected  with  the  towing  of  the  said  schooner  would 
be  and  that  it  was  agreed  and  understood  that  in  case  of  any  emergency 
the^said  schooner  should  take  care  of  itself  by  its  crew  and  ^sailing  ap- 
parel and  tackle  as  aforesaid.  The  amendment  proceeded  to  set  up 
the  defense  of  contributory  negligence,  alleging  that  the  parting  of  the 
towline  was  due  to  the  contributory  negligence  of  the  men  on  board  the 
schooner  in  not  properly  parceling  the  hawser.  The  court  denied  the 
application  on  the  ground  that  the  proposed  amendment  radically 
changed  the  issues  as  already  made,  and  substantially  changed  the 
cause  of  the  defense.  The  introduction  of  the  defense  of  contributory 
negligence,  which  had  not  been  embraced  in  the  original  answer,  radi- 
cally changed  the  issues  as  made,  and  substantially  changed  the  defense. 
It  was  in  the  discretion  of  the  court  to  allow  or  deny  this  amendment, 
and  in  denying  it  we  cannot  say  that  there  was  abuse  of  its  discretion. 
It  is  immaterial  what  reason  the  court  gave  for  denying  the  application. 
There  was  no  offer  of  an  amendment  setting  forth  only  the  terms  of  the 
contract  as  the  plaintiflF  in  error  claimed  it  to  be.  If  such  an  amend- 
ment had  been  proposed,  there  would  have  been  no  error  in  its  rejec- 
tion, for  it  would  have  been  immaterial  and  unnecessary.  The  plaintiff 
in  error  had  the  right,  under  its  general  denial,  to  prove  that  the  con- 
tract was  otherwise  than  as  alleged  in  the  complaint,  and  in  order  to  do 
so  was  free  to  introduce  evidence  to  show  what  th6  contract  really 
was.  I  American  &  English  Encycl.  of  Pleading  &  Practice,  8i8; 
Marsh  v.  Dodge,  66  N.  Y.  533;  Burley  v.  German- American  Bank, 
III  U.  S.  216,  4  Sup.  Ct.  341,  28  L.  Ed.  406. 

It  is  contended,  however,  and  this  is  the  subject  of  one  of  the  as- 
signments of  error,  that  the  court  in  ruling  upon  the  evidence  which 
was  offered  by  the  plaintiff  in  error  had  excluded  its  proffered  testi- 
mony to  show  that  the  terms  of  the  contract  were  other  than  as  alleged 
in  the  complaint.  This  contention  is  not  sustained  by  the  record.  Mr. 
Plaut,  the  manager  of  the  mining  company,  had  testified  that  the  con- 
tract was  one  by  which  the  plaintiff  in  error  was  to  tow  the  Dora  B. 
to  Lituya  Bay  for  a  stated  compensation.  The  captain  of  the  Bertha, 
while  testifying  on  behalf  of  the  plaintiff  in  error  as  to  his  action  in  de- 
parting from  Lituya  Bay  without  entering  it,  was  asked  the  question : 
"What  conclusion  did  you  reach  under  those  conditions  in  regard  to 
going  in?"  He  answered  that  he  had  made  up  his  mind  that  it  was 
not  safe  to  go  in,  to  take  the  Bertha  in,  and  added :  "I  didn't  wish  to 
endanger  my  contract  with  the  company,  as  it  was  always  the  under- 
standing— *'  Here  he  was  interrupted  by  counsel  for  defendant  in 
error,  who  moved  to  strike  out  the  latter  part  of  the  answer  as  "volun- 
tary and  not  responsive."  The  motion  was  sustained  by  the  court. 
Subsequently  the  same  witness  was  asked  to  state  his  reasons  for  not 
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slacking  up  and  coming  back  to  the  schooner  after  tlie  towline  parted. 
This  was  objected  to  as  incompetent,  irrelevant,  and  immaterial.  The 
objection  was  sustained.  The  witness  was  then  asked  the  following 
question:  "Q.  In  your  judgment,  taking  everything  into  considera- 
tion, as  matters  were  at  that  time,  and  you  speaking  now  as*  a  seaman, 
what  did  you  consider  best  for  you  to  do,  both  for  yourself  and  the 
Dora  B.,  after  the  latter  went  adrift?  A.  Well,  there  was  no  other  way 
that  I  could  see  th:an  to  go  on  the  way  I  did,  because,  so  far  as.  the 
schooner  was  concerned,  she  was  perfectly  safe,  and  if  I  had  thought 
in  any  way  that  she  wasn't  I  would  have  acted  different ."  It  is  urged 
that  the  court  in  ruling  upon  the  objections  to  these  questions  excluded 
evidence  which  the  witness  was  about  to  give  of  the  terms  of  the  con- 
tract, and  it  is  said  that  in  the  terms  of  that  contract,  as  he  would  have 
stated  them,  were  to  be  found  the  reasons  why  he  did  not  enter  Lituya 
Bay,  and  why  he  did  not  go  back  or  slack  up  when  the  towline  parted. 
To  this  it  is  sufficient  to  say  that  it  was  not  suggested  to  the  trial  court 
that  any  such  evidence  was  sought  to  be  elicited  from  the  witness, 
nor  was  there  anything  in  the  questions  as  they  were  propounded  to 
advise  the  court  that  such  was  the  case.  On  the  contrary,  when  the  wit- 
ness did,  in  response  to  the  last  question  above  quoted,  state  his  reasons 
for  his  conduct,  there  was  no  intimation  in  his  answer  that  he  relied 
on  the  terms  of  the  towage  contract  as  excusing  him  for  not  returning 
to  pick  up  the  tow.  It  would  seem,  moreover,  that  the  "contract  with 
the  company"  referred  to  in  response  to  the  first  question  was  not 
the  contract  he  made  with  Plaut,  but  the  contract  that  existed  be- 
tween the  witness  and  his  employer,  the  plaintiff  in  error,  which  he 
feared  would  be  endangered  by  his  entering  Lituya  Bay  under  the 
conditions  then  existing.  How  was  it  possible  to  endanger  the  alleged 
contract  which  was  set  up  in  the  proposed  amendment  by  taking  the 
schooner  into  Lituya  Bay  at  the  request  of  her  owner? 

But  we  are  of  the  opinion  that  if  the  plaintiff  in  error  had  proved  the 
contract  to  be  as  in  the  proposed  amendment  it  was  alleged  to  be,  it 
would  not  have  afforded  it  exemption  from  liability  in  the  present  case. 
In  the  Steamer  Syracuse,  12  Wall.  167,  171,  20  L.  Ed.  382,  Mr.  Justice 
Davis  said: 

"It  is  unnecessary  to  consider  the  evidence  relating  to  tlie  alleged  contract 
of  towage,  because  if  it  be  true,  as  the  appellant  says,  that,  by  special  agree- 
ment, the  steamer  is  liable,  if  through  the  negligence  of  those  in  charge  of  her, 
the  canal  boat  has  suffered  loss.  Although  the  policy  of  the  law  has  not  im- 
posed on  the  towing  boat  the  obligation  resting  on  a  common  carrier,  it  does 
require  on  the  part  of  the  persons  engaged  in  her  management  the  exercise  of 
reasonable  care,  caution,  and  maritime  skill,  and  if  these  are  neglected,  and 
disaster  occurs,  the  towing  boat  must  be  visited  with  the  consequences." 

Of  similar  import  are  In  re  Moran  (D.  C.)  120  Fed.  556;  The  Somers 
N.  Smith  (D.  C.)  120  Fed.  569 ;  The  M.  J.  Cummings  (D.  C.)  18  Fed. 
178;  The  Jonty  Jenks  (D.  C.)  54  Fed.  102 1. 

The  contract  as  set  forth  in  the  proposed  amendment  to  the  answer 
related  only  to  the  towage  from  Juneau  to  Lituya  Bay.  If  it  was 
made  as  alleged,  it  afforded  no  excuse  for  the  conduct  of  the  master 
of  the  Bertha  in  leaving  the  schooner  adrift  as  he  did.  His  conduct 
in  so  doing  was  not  the  exercise  of  reasonable  care  and  maritime  skill 
in  conducting  the  towage  service.     He  admitted  that  he  had  no  knowl- 
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edge  whether  the  schooner  had  on  board  compass,  chart,  or  other  things 
necessary  for  navigation.  It  is  not  denied  that  at  the  time  when  the 
towline  parted  Plant  protested  against  his  leaving  the  schooner,  and 
told  him  that  the  men  on  board  of  her  were  not  prepared  to  navigate 
her  without  the  aid  of  any  one  who  knew  the  coast 

It  IS  contended  that  the  court  erred  in  charging  the  jury  that  the 
contract,  which  was  a  contract  to  tow  the  schooner  Dora  B.  from  Ju- 
neau to  Lituya  Bay,  required  the  steamer  to  take  the  tow  into  the  l»y, 
and  leave  her  there,  and  it  is  argued  that,  considering  the  nature  of 
the  bay  and  the  hazardous  entrance  thereto,  such  a  construction  of  the 
contract  was  erroneous,  and  that  the  Bertha  had  fulfilled  her  obliga- 
tion when  she  reached  the  mouth  of  the  bay.  We  think  the  court  prop- 
erly ruled  otherwise,  and  that  the  construction  placed  upon  the  con- 
tract was  the  construction  adopted  by  the  parties  thereto.  The  Bertha 
had  on  board  nine  of  the  members  of  the  mining  company's  party  and 
its  freight  The  captain  of  the  Bertha  evidently  understood  that  he 
was  to  enter  the  bay.  He  testified:  "I  always  made  a  practice  to 
figure  on  that  tide,  because  the  only  way  we  could  enter  the  bay  was 
slack,  water,  either  low  or  high,  and  I  did  so  this  time."  He  testified 
also  that  it  was  his  custom  to  arrange  the  time  of  his  arrival  there  in  or- 
der to  meet  slack  water  if  possible.  He  testified  further:  "I  had 
two  things,  that  was  either  to  go  in  or  to  go  on  my  course  to  the  west- 
ward." It  was  shown  that  on  the  return  voyage  of  the  same  trip  the 
•Bertha  entered  Lituya  Bay,  and  landed  there  the  mining  company's 
men  and  freight,  and  that  in  June  of  the  same  year  she  again  entered 
it,  and  that  the  captain  of  the  Bertha,  while  in  command  of  another 
steamer,  had  entered  it  in  the  year  1898  and  again  in  1899.  But 
whatever  may  have  been  the  true  construction  of  the  contract,  fiie  ques- 
tion becomes  immaterial  in  view  of  the  subsequent  conduct  of  the 
Bertha  in  departing  from  the  entrance  to  Lituya  Bay  with  her  tow  on 
her  way  to  Yakutat.  Her  obligation  to  exercise  due  care  and  to  take 
the  schooner  I  to  her  destination  remained  the  same  as  it  was  before. 

It  is  earnestly  insisted  that  the  court  erred  in  giving  to  the  jury  the 
following  instruction : 

"The  obllgatioQ  of  a  towing  vessel  to  a  tow  ifl  a  continuing  obligation,  and 
if  the  jury  find  from  the  weight  of  the  evidence  that,  after  said  towUne  parted, 
the  schooner  Dora  B.,  with  the  decedent  aboard,  even  if  said  tow  line,  parted 
outside  of  the  district  of  Alaska,  or  beyond  the/ marine  limit  of  three  miles, 
drifted  within  said  three-mile  limit,  and  that  the  decedent  met  the  cause  of 
his  death  within  three  miles  of  the  shore  of  the  district  of  Alaska,  and  that 
said  death  could  have  been  avoided  by  the  steamer  Bertha  and  Its  master,  had 
said  master  used  that  degree  of  skill  and  caution  which  prudent  navigators 
usually  employ  in  standing  by,  aiding,  and  succoring  said  schooner  and  the 
decedent  while  within  said  three-mile  limit  from  shore,  and  that  said  decedent 
met  his  death  by  reason  of  such  failure  on  the  part  of  the  master  of  the 
steamer  Bertha,  then  you  should  find  for  the  plaintiff  in  this  case." 

It  is  argued  that  by  this  instruction  the  jury  were  told  that  from  the 
time  when  the  towline  parted  until  the  death  of  the  decedent  there  was 
at  each  instant  of  time,  and  at  each  point  in  space,  a  new  wrong  com- 
mitted and  a  new  right  created ;  that  is,  that  the  tort  was  continued, 
and  that  the  corresponding  right  continued,  and  that  if  the  schooner 
had  drifted  for  instance  across  the  Pacific  Ocean,  and  had  subse- 
quently at  any  time  returned  within  the  three-mile  limit  from  tho 
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Alaskan  shore,  and  the  decedent  had  there  died,  there  would,  have  been 
a  cause  of  action.  This  argument  ignores  the  salient  facts  in  the  case. 
The  jury,  in  answer  to  interrogatories  propounded  by  the  plaintiff  in 
error,  returned  several  special  verdicts,  one  of  which  was  that  the 
Dora  B.  was  lost  on  her  trip  from  Lituya  Bay  to  Yakutat,  on  April  15, 
1900.  By  another  special  verdict,  the  jury  found  that  within  die  two 
hours  during  which  the  schooner  was  visible  from  the  steamer  after 
the  towline  had  parted  both  the  steamer  and  the  schooner  were  less  than 
three  miles  from  the  land.  The  evidence  was  that  at  the  time  when 
the  schooner  went  adrift  a  strong  wind  was  blowing,  and  the  weather 
was  squally,  with  mist  and  snow.  There  was  no  evidence  that  the 
schooner  was  equipped  with  compass  or  chart,  or  that  more  than  one  of 
the  men  on  board  of  her  was  a  sailor,  or  knew  anything  about  handling 
a  sailing  vessel.  The  schooner  had  up  only  her -small  jib  sail,  and  the 
evidence  was  that  her  other  sails  were  stowed  in  the  hold,  and  were  not 
rigged  for  present  use.  The  wind  was  quartering  on  her  port  stem, 
and  the  sea  was  running  in  obliquely  toward  the  land.  The  result  was 
a  tendency  to  drift  the  schooner  to  the  shore.  About  3 :4s  in  the  after- 
noon the  wind  changed  to  the  southwest,  so  as  to  send  her  directly  to- 
ward the  beach.  It  is  the  undisputed  evidence  that  between  Lituya 
Bay  and  Yakutat  it  is  a  dangerous  sea.  Captain  Hansen,  a  witness  for 
the  plaintiff  in  error,  testified  that  he  would,  consider  it  dangerous  to 
leave  any  vessel  along  that  coast  with  a  tow,  and  that  good  seamanship 
would  require  such  a  vessel  in  charge  of  a  tow  to  make  the  nearest 
port,  which  would  be  Yakutat,  with  as  great  haste  as  possible.  The 
coast  survey  chart  in  evidence  shows  that  a  continuous  range  of  high 
mountains,  some  as  high  as  16,000  feet,  extends  along  tlie  coast  from 
Lituya  Bay  to  a  point  back  of  Yakutat,  and  it  is  in  evidence  that  these 
mountains,  covered  with  snows  and  glaciers,  create  uncertain  weather 
and  dangerous  conditions  to  navigation  along  the  coast.  In  view  of  all 
these  circumstances,  it  cannot  be  said  that  the  duty  of  the  steamer  in 
the  premises  ended  with  the  parting  of  the  towline.  Having  failed  to 
tow  the  schooner  into  the  bay,  and  having  started  out  to  take  her  to 
Yakutat,  it  was  her  duty  to  complete  the  voyage  to  the  latter  place,  un- 
less prevented  by  circumstances  beyond  her  control.  When  the  tow- 
line  parted  it  was  her  plain  duty  to  return  to  the  rescue  of  the  schooner 
and  take  her  again  in  tow.  Such  undoubtedly  continued  to  be  her 
duty  during  the  two  hours  in  which  the  schooner  was  in  sight,  and 
while,  as  the  jury  found,  she  was  within  the  three-mile  limit  from  the 
shore,  and  such  was  still  her  duty  thereafter.  For  how  long  a  time 
that  duty  continued  it  is  unnecessary  to  determine.  It  certainly  exist- 
ed during  that  day  and  so  long  thereafter  as  the  schooner  continued  to 
drift  toward  the  shore,  or  to  proceed  on  her  course  toward  Yakutat, 
and  so  long  as  the  Bertha  could  have  returned  and  rescued  her.  Be- 
fore the  morning  of  the  next  day  she  had  doubtless  been  wrecked,  and 
the  jury  so  found.  Early  on  that  morning,  when  the  steamer  came  out 
from  Yakutat  Bay  and  passed  Ocean  Cape,  the  point  where,  accord- 
ing to  the  testimony  of  Captain  Lennan,  pilot  of  the  Bertha,  the 
schooner  should  have  arrived  if  she  had  outlived  the  night,  she  was 
nowhere  in  sight.  There  was  no  error,  therefore,  in  the  instruction 
given  to  the  jury,  for  there  was  a  breach  of  the  steamer's  duty  com- 


Digitized  by 


Google 


GASTONIA  CJOTTON  MFG.  CO.  V.  W,  L.  WELLS  CO.  369 

mitted  within  the  territory  of  Alaska.  It  was  not  the  parting  of  the 
towline  that  caused  the  decedent's  death.  It  was  the  continuing  fail- 
ure of  the  Bertha  to  come  to  the  relief  of  the  schoonef  before  she  was 
wrecked  on  the  Alaskan  shore. 

We  find  no  error  for  which  the  judgment  should  be  reversed.    The 
judgment  is  affirmed 


GASTONIA  COTTON  MFG.  CO.  v.  W.  L.  WELLS  CO. 
(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1904.) 
No.  469. 

li  JXTBISDICnON    OF    FEDEBAL    CoUBTS— DIVEBSITT    of    CmZENSHrP—WANT    OF 

Legal  Incobpobation  of  Pla.intiff. 

An  application  for  a  charter  for  a  corporation  was  made  to  the  Governor 
of  Mississippi  in  accordance  with  the  laws  of  the  state,  and  the  proposed 
charter  submitted  was  approved  by  him.  The  state  statute  provides  that 
"the  powers  therein  specified  shall  by  the  approval  of  the  charter  be 
vested  in  such  corporation  and  it  shall  go  Into  operation  at  the  time  and 
on  the  terms  and  conditions  specified."  The  charter  In  question  provided 
that  the  corporation  should  have  power  to  commence  business  as  soon  as 
?2,000  of  its  capital  stock  had  been  "subscribed  and  paid  for."  The  three 
corporators  met,  and  subscribed  for  that  amount  of  stock,  elected  them- 
selves directors  and  officers,  and  commenced  and  thereafter  carried  on 
business  in  the  corporate  name,  but  neither  then  nor  thereafter  was  any 
capital  stock  paid  in,  or  certificates  of  stock  issued;  the  business  being 
carried  on  by  the  individuals,  who  drew  money  out  as  though  it  belonged 
to  them  individually,  without  any  reference  to  the  corporation,  or  to  the 
contracts  or  obligations  entered  into  in  its  name.  Held,  that  the  corpora- 
tion never  acquired  a  legal  existence,  and  could  not  maintain  an  action 
in  a  federal  court  against  a  corporation  of  another  state  on  the  ground 
that  it  was  a  citizen  of  Mississippi. 

2.  Sams. 

A  corporation  must  have  been  lawfully  created  under  the  laws  of  a 
state,  to  give  a  federal  court  Jurisdiction  of  an  action  brought  in  its 
name  on  the  ground  of  its  citizenship  in  such  state ;  the  fact  that  as  to 
certain  persons,  and  in  ^certain  transactions,  it  may  be  a  corporation  de 
facto,  is  not  sufficient 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Charlotte. 
For  opinion  below,  see  ii8  Fed.  190. 

Charles  Price  and  Armistead  Burwell,  for  plaintiff  in  error, 
Murray  F.  Smith  and  Charles  W.  Tillett,  for  defendant  in  error. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOWELL, 
District  Judge. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  by  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina.  The  action  was  brought  in  the  court  below  in  the 
name  of  the  W,  L.  Wells  Company  against  the  Gastonia  Cotton  Manu- 

ir  1.  Citizenship  of  corporations  for  purpose  of  federal  jurisdiction,  see  notes 
to  St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Newcom,  6  C.  C.  A.  174 ;  Shlpp  Y.  Williams, 
10  G.  C.  A.  249 ;  Mason  y.  Dullagham,  27  C.  C  A.  298. 
128  F.— 24 


Digitized  by 


Google 


370  128  FEDERAL  REPORTER. 

facturing  Company  on  a  money  demand  for  $35,967.60.  The  com- 
plaint, in  its  first  paragraph,  setting  out  the  jurisdiction  of  the  court, 
alleges  that  the  plaintiff  is  a  corporation  created  and  duly  organized 
under  the  laws  of  the  state  of  Mississippi,  and  is  a  citizen  and  resident 
of  the  state  of  Mississippi,  and  the  defendant  is  a  corporation  under 
the  laws  of  North  Carolina.  The  defendant,  in  the  first  paragraph  of 
its  answer,  admits  its  own  corporate  character  under  the  laws  of  North 
Carolina,  but  adds: 

"It  has  no  knowledge  or  information  sufficient  to  found  a  belief  as  to  the 
truth  of  the  allegation  contained  in  the  first  section  of  the  complaint,  to  wit, 
that  the  plaintiff  is  a  corporation  organized  under  the  laws  of  the  state  of 
Mississippi,  and  a  citizen  and  resident  of  that  state,  and  therefore  it  denies 
the  said  allegation." 

This  is  strictly  in  accordance  with  code  pleading  and  practice  which 
prevails  in  North  Carolina.  Under  this  system  of  pleading,  there  are 
two  modes  of  defense  to  a  complaint,  demurrer,  and  answer.  So  this 
defense  set  up  here,  which  ordinarily  would  be  made  by  plea  in  abate- 
ment, is  properly  made  in  the  answer.  Code  Proc.  N.  C.  §  240.  So,, 
when  the  case  was  heard  before  the  jury,  the  court  below,  in  formu- 
lating the  issues,  put  as  the  first  two  these :  "(i)  Is  plain tiflF  a  corpora- 
tion, as  alleged  in  the  complaint?  (2)  Is  plaintiff  a  citizen  of  the  state 
of  Mississippi?"  These  issues  are  practically  one  and  the  same.  Hav- 
ing formulated  the  issues,  the  court  directed  the  jury  to  find  them  in 
the  affirmative.  The  issues  presented,  as  will  be  seen  hereafter,  were 
both  issues  of  law.  The  jury  having  found  for  the  plaintiff  on  all 
the  issues  under  instructions,  a  writ  of  error  was  allowed,  and  the  case 
is  here  on  assignments  of  error.  The  first  five  go  to  the  instructions 
of  the  court  on  the  first  and  second  issues.  The  burden  of  proof  on 
these  issues  being  on  the  plaintiff  below,  these  facts  appeared : 

W.  L.  Wells  was  dealing  in  cotton  in  the  state  of  Mississippi,  and 
conducted  a  large  business — ^among  others,  with  the  defendant  below. 
In  1898  a  charter  was  applied  for  by  him,  John  T.  Wells,  and  George 
Butterworth  for  an  incorporation  under  the  name  of  the  W.  L.  Wells 
Company.  Charters  in  Mississippi  are  granted  under  general  laws. 
An  application  is  made  to  the  Governor  for  a  charter.  He  refers  the 
proposed  charter  to  the  Attorney  General,  and,  upon  his  certificate  that 
it  is  not  violative  of  the  Constitution  and  laws  of  Mississippi,  the  Gov- 
ernor approves  it,  and  causes  the  great  seal  to  be  affixed  to  it.  In  the 
present  case  the  following  form  of  charter  was  submitted  to  the  Gov- 
ernor of  Mississippi,  and  by  him  referred  to  the' Attorney  General  26th 
April,  1898: 

"Section  1.  Be  It  known  and  remembered  that  W.  L.  Wells,  John  T.  Wells 
and  George  Butterworth,  their  associates  and  assigns,  are  hereby  created  a 
body  politic  and  corporate,  under  the  name  and  style  of  W.  L.  Wells  Com- 
pany, and  by  that  name  shall  have  succession  for  fifty  years,  shall  have 
power  to  sue  and  be  sued,  contract,  and  be  contracted  with,  may  have  a  cor- 
porate seal,  and  break  and  alter  the  same  at  pleasure. 

"Sec.  2.  The  capital  stock  of  said  corporation  shall  be  fifty  thousand  dollars, 
divided  into  shares  of  five  hundred  dollars  each,  and  as  soon  as  ten  thousand 
dollars  of  said  stock  is  subscribed,  and  paid  for,  said  corporation  shall  have 
power  to  commence  business. 

"Sec.  3.  Said  corporation  is  formed  for  the  purpose  of  conducting  a  general 
cotton  business,  and  may  buy  and  sell  cotton,  and  may  transact  a  cotton  fac- 
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torage  business,  may  advance  money  or  supplies  for  the  P«fpose  of  controltog 
shipments  of  cotton,  may  take  and  receive  mortgages  ^^  deeds  of  trust  upon 
property  to  secure  said  advances,  and.  generally,  may  have  a"^P?^^^»„,*2?: 
ferrSl  by  Chapter  25  of  the  Annotated  Code  of  1892,  necessary  and  requisite 
to  carry  out  the  purpose  of  said  corporation.  ^„«i„*  ^f  thrpp 

"Sec  4.  The  board  of  directors  of  said  cwporation  shall  consist  of  three 
persons,  whose  numbers  may  be  increased  at  any  ^Ime^y  ^,";^?^5l^j;?rv 
of  the  stockholders,  and  said  directors  shall  have  power  to  el^t  all  necessary 
officers,  and  prescribe  the  duties,  salaries  and  tenure  of  such  officers. 

"The  foregoing  proposed  charter  of  incorporation  is  respectful  y  r««Tea 
to  the  Honorable  Attorney  General  for  his  advice  as  to  Uie  <^^t"^^^J^^i^*y 
and  legality  of  the  provisions  thereof.  A.  J.  McLaurin.  Governor. 

"Jackson,  Miss.,  April  26th,  1898.  ^,         ^^  „  . 

"The  provisions  of  the  foregoing  proposed  charter  of  incorporaUon  are  not 
violative  ot  the  Constitution  or  laws  of  the  state.  ^.iuorney  General 

"Jackson,  Miss.,  April  — ,  1898. 

"Executive  office  [state  coat  of  arms],  Jackson,  MiBsIssippi. 
"The  within  and  foregoing  charter  of  incorporation  of  the  W.  L.  Wens  com- 
pany is  hereby  approved. 
"[Great  seal  of  the  In  testimony  whereof,  I  have  ^^reunto  set  my  hand 

state  of  Missis-  and  caused  the  Great  Seal  of  the  State  of  M^- 

gippl  1  sissippi  to  be  affixed  this  Ist  day  of  June,  1888. 

^^^  "By  the  Governor:    A.  J.  McLaurin. 

"J.  L.  Power,  Secretary  of  State. 

"Office  of  Secretary  of  State,  Jackson,  Mississippi. 
"I.  J.  L.  Power,  Secretary  of  State,  do  certify  that  the  charter  lie^eto  at- 
tached, incorporating  the  W.  L.  Wells  Company,  was,  pursuant  to  the  proyi^ons 
of  chapter  25  of  the  Annotated  Code,  1892,  recorded  in  the  book  of  Incorpora- 
tions In  this  office. 
"[Great  Seal  of  Given  under  my  hand  the  Great  Seal  of  Mississippi 

the  State  of  hereunto  affixed  this  1st  day  of  June,  1898. 

^^-^^'^P''^  ""-.^si^eTa?^  of  State." 

The  Attorney  General  gave  his  certificate  in  favor  of  the  constitu- 
tionality of  the  proposed  charter  on  the day  of  April,  i89o» 

and  on  the  ist  day  of  June,  1898,  the  Governor  caused  the  great  seal  of 
the  state  to  be  put  to  the  charter.  The  act  under  which  the  Governor 
approved  this  charter  declares : 

"The  powers  therein  specified  shall  by  the  approval  of  the  charter  be  vested 
in  such  corporation  and  it  shall  go  into  operation  at  the  time  and  on  the  terms 
and  conditions  specified." 

It  will  be  noted  that  the  second  section  of  this  charter  fixed  the 
terms  and  mode  in  which  it  would  get  life— could  act  as  a  corporation : 

"The  capital  stock  of  said  corporation  shall  be  $50,000,  divided  into  shares 
of  $500,  each,  and  as  soon  as  $10,000  of  said  stock  is  subscribed  and  paid  for, 
said  corporation  shall  have  power  to  do  businesa" 

The  Governor  having  sealed  the  charter,  the  incorporators  met  on 
i8th  July,  1898,  and  read  over  and  adopted  it.  Books  of  subscription 
were  then  opened,  and  W.  L.  Wells  subscribed  for  ten  shares,  John  T. 
Wells  for  five  shares,  and  George  Butterworth  for  five  shares.  On 
the  same  day  and  at  the  same  place  a  stockholders'  meeting  was  held, 
and  W.  L.  Wells,  John  T.  Wells,  and  George  Butterworth  were  elected 
directors.  The  meeting  thereupon  adjourned,  and  the  Record  does  not 
disclose  whether  they  ever  met  again  or  not.    John  T.  Wells,  who  was 
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secretary  and  treasurer  of  the  company,  says  that,  when  the  stock  was 
subscribed  for,  nothing  was  paid ;  that  he  paid  for  the  stock  out  of  the 
profits  of  the  first  year,  so  did  Butterworth,  and  so  did  W.  L.  Wells. 
Yet  he  says  that  these  profits  were  never  divided,  no  dividend  was 
ever  declared,  no  money  carried  to  credit  of  any  stockholder,  no  stock 
certificates  ever  issued.  He  goes  on  to  say  that  he  never  paid  any 
cash  into  the  Wells  Company,  nor  did  Butterworth,  nor  did  W.  L. 
Wells,  and  that  there  was  absolutely  no  capital  to  start  with;  that, 
notwithstanding,  he  drew  out  $10,217.55,  and  Butterworth  took  $9,- 
022.65 — ^both  he  and  Butterworth  being  men  of  small  means,  having  no 
property  liable  for  their  debts.  It  is  very  clear  from  this  that,  having 
a  charter  like  this,  conditioned  upon  the  payment  of  $10,000  in  sub- 
scriptions, then  these  men  undertook  to  exercise  powers  in  the  charter 
without  fulfilling  or  attempting  to  fulfill  the  conditions  precedent  in 
the  charter;  that,  even  when  they  had  made  money  in  the  business, 
they  ignored  the  corporation  altogether,  and  drew  the  money  out  of 
the  business  as  if  it  belonged  to  them,  and  not  to  the  corporation.  The 
charter  never  went  into  operation,  and  the  corporation  never  became  a 
legal  entity.  .  More  than  this,  these  assumed  corporators  went  on  in 
business,  and  contracted  obligations  in  the  name  of  the  so-called  cor- 
poration, which  did  not  possess  a  dollar  of  property,  or  have  any 
mode  of  meeting  a  debt,  thus  seeking  to  cloak  their  transactions  un- 
der an  assumed  corporate  name,  and  avoid  in  this  way  all  personal 
responsibility.  At  the  same  time,  two  of  them  were,  in  a  business 
sense,  irresponsible.  It  would  seem  that  this  transaction  was  an  abuse 
of,  and  in  fraud  of,  the  law,  and  that  the  Wells  Company  had  never, 
and  could  not  have,  any  legal  existence.  When  a  corporation  is 
formed  under  an  enabling  act,  all  the  mandatory  provisions  of  the 
statute  must  be  complied  with.  In  Beach  on  Private  Corporations,  § 
12,  p.  18,  we  find : 

"There  Is  a  broad  and  obvious  distinction  between  such  acts  as  are  declared 
to  be  necessary  steps  in  the  process  of  incorporation,  and  such  as  are  required 
of  the  individuals  seeking  to  become  Incorporated,  but  which  are  not  made 
requisite  to  the  assumption  of  corporate  powers.  In  respect  to  the  former,  any 
material  omissions  will  be  fatal  to  the  existence  of  the  corporation,  and  may  be 
taken  advantage  of  collaterally  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question." 

The  same  learned  author,  at  page  27,  says : 

"It  is  immaterial  that  the  persons  attempting  incorporation  have  acted  In 
good  faith,  and  have  actually  carried  on  business  under  their  supposed  au- 
thority to  act  as  a  body  corporate." 

This  seems  to  be  in  accordance  with  the  law  in  Mississippi.  In 
Perkins  v.  Sanders,  56  Miss.  733,  the  Supreme  Court  of  that  state 
says: 

"In  charters,  which  are  mere  propositions  for  the  organization  of  a  corpora- 
tion, and  which  require  certain  acts  to  be  performed  precedent  to  the  existence 
of  the  corporation,  no  corporation  can  exist,  and,  of  course,  no  corporate  act 
can  be  performed,  till  these  conditions  have  been  complied  with.  In  all  such 
cases,  when  a  certain  amount  is  named  in  the  charter  as  necessary  to  be  sub- 
scribed as  the  capital  stock  [in  the  case  at  bar  it  must  be  subscribed  and  paid 
in],  such  subscription  [and,  of  course,  such  payment]  is  regarded  as  a  condition 
precedent  to  the  existence  of  the  corporation,  unless  otherwise  provided  in  the 
charter." 
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Discussing  the  broad  distinction  between  a  charter  which  creates  a 
corporation,  and  invests  it  at  once  with  corporate  powers,  and  that 
class  of  corporations  created  under  general  laws  requiring  an  applica- 
tion for  a  charter,  the  same  court  says : 

**Tbe  distinction  between  the  two  classes  of  charters  is  thus  seen  to  be  that 
In  the  first  class  the  charter  is  a  mere  provision  on  the  part  of  the  Legislature 
for  the  formation  of  a  corporation  upon  the  doing  of  certain  acts  prescribed  in 
the  charter  as  precedent  conditions,  and»  as  a  necessary  result,  no  corporate  act 
can  be  done  until  these  conditions  have  been  performed,  except  such  as  may  be 
expressly  permitted  by  the  charter,  and  as  to  those  acts  it  would  be  considered 
that  the  corporation  had  existence  before  Its  full  Investure  with  its  corporate 
franchise." 

It  IS  contended,  however,  that  the  plaintiff,  if  it  be  not  a  corporation 
de  jure,  is  a  corporation  de  facto,  and  will  be  so  recognized ;  that,  at 
least,  the  defendant,  having  dealt  with  it  as  a  corporation,  is  now  es- 
topped from  denying  its  existence  as  a  corporation.  It  must  be  borne 
in  mind  that  the  question  we  are  now  considering  is  not  the  relative 
rights  of  the  plaintiff  in  error  and  of  the  defendant  in  error.  The 
former  may  be  estopped  by  its  acts.  We  are  dealing  with  a  question 
of  the  jurisdiction  of  this^court — a  question  which  the  court  must  al- 
ways take  up,  suo  motu,  if  necessary ;  the  question  being  at  the  thresh- 
old of  every  case  before  it.  Metcalf  v.  Watertown,  128  U.  S.  586, 
9  Sup.  Ct.  173,  32  L.  Ed.  543.  The  presumption  is  always  against  the 
jurisdiction  of  the  Circuit  Court,  unless  the  contrary  affirmatively  ap- 
pears. Grace  v.  Am.  Cent.  Ins.  Co.,  109  U.  S.  27S,  3  Sup.  Ct.  207,  27 
L.  Ed.  932.  Its  jurisdiction  does  not  depend  upon  the  consent  of 
parties  actually  made,  or  constructively  implied  by  estoppel.  The 
jurisdiction  is  statutory,  and  must  follow  the  statute.  When  a  cor- 
poration sues  in  that  court,  claiming  jurisdiction  through  diversity  of 
citizenship,  it  can  maintain  jurisdiction  only  by  showinp^  that  it  is  the 
creation  of  the  state  of  which  it  claims  to  be  a  corporation,  and  that  it 
is  really  a  corporation.  Otherwise  it  is  not  a  legal  entity — 2l  person 
in  the  eye  of  the  law.  "A  corporation  cannot,  for  the  purpose  of  juris- 
diction in  federal  courts,  be  considered  a  citizen  or  a  resident  of  a  state 
in  which  it  has  not  been  incorporated."  Southern  Pacific  Co.  v.  Den- 
ton, 146  U.  S.  203,  13  Sup.  Ct.  45,  36  L.  Ed.  942.  When  a  complain- 
ant comes  into  the  Circuit  Court  of  the  United  States  as  a  complain- 
ant, and  seeks  to  sustain  the  jurisdiction  by  virtue  of  its  citizenship,  it 
must  establish  that  right  in  itself,  and  show  the  credentials  of  its  birth 
and  existence.  The  fact  that,  as  to  certain  persons,  and  in  certain 
transactions,  it  may  be  a  corporation  de  facto,  is  not  enough. 

The  defendant  in  error  relies  with  full  confidence  upon  the  case  of 
Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  i,  22  Sup.  Ct.  531,  46 
L.  Ed.  773.    That  was  an  action  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  California  by  plaintiff  against  the 
Tulare  irrigation  district,  a  public  municipal  corporation  of  the  state 
of  California.    This  district  had  issued  coupon  bonds  for  the  purposes 
of  their  work,  had  floated  them  in  the  market,  and  plaintiff  had  become 
a  bona  fide  purchaser  for  value.    The  coupons  being  matured,  pay- 
ment was  refused,  and  this  suit  was  brought.    The  defense  set  up 
was  on  certain  irregularities  in  forming  the  corporation.     The  act  un- 
der which  the  corporation  was  created  required  that  a  petition  for  the 
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organization  of  an  irrigation  district  be  presented  to  the  supervisors 
of  the  county,  signed  by  the  required  number  of  freeholders.  Be- 
fore the  petition  was  presented,  the  act  required  that  it  be  published  in 
some  newspaper  at  least  two  weeks  before  its  presentation,  "together 
with  a  notice  stating  the  time  of  the  meeting  at  which  the  same  will  be 
presented."  In  that  case  the  petition  was  properly  prepared  and 
signed.  The  petition,  with  the  signatures,  was  published  in  the  proper 
newspaper,  together  with  the  notice,  but  the  signatures  attached  to  the 
petition  were  not  reproduced  after  the  notice.  All  of  the  public  sig- 
natures and  notice  were  published  in  the  same  column,  and  as  one 
entire  proceeding,  separated  from  the  rest  of  the  contents  of  the  news- 
paper by  a  black  line  across  the  column  above,  and  another  across 
the  column  below,  this  publication.  This  was  charged  as  a  fatal  de- 
fect, and  the  bonds  were  claimed  to  be  invalid.  The  opinion  of  the 
Supreme  Court  strikes  the  ke)mote  of  the  decision  in  the  opening  sen- 
tences : 

"It  is  agreed  In  the  statement  of  facts  of  this  case  that  the  moneys  received 
from  the  sale  of  the  bonds  in  suit  were  applied  to  building  and  constructing  the 
irrigation  works  now  in  use  by  the  defendant  corporation.  It  has,  therefore, 
received  full  consideration  for  which  the  bonds  were  issued,  has  built  Its  works 
with  the  proceeds,  and  uses  such  works  for  the  purposes  intended.  Notwith- 
standing these  facts,  it  now  refuses  to  pay  the  bonds  or  the  interest  thereon, 
and,  while  acting  as  a  corporation  at  all  times,  still  sets  up  that  it  never  was 
legally  organized,  and  hence  had  no  legal  right  to  issue  any  bonds." 

In  the  case  of  Douglas  County  Commissioners  v.  BoUes,  94  U,  S. 
104,  24  L.  Ed.  46,  the  court  said : 

"  'Common  honesty  demands  that  a  debt  thus  incurred  should  be  paid.'  That 
sentiment  has  lost  no  force  by  lapse  of  time,  and,  we  think,  applies  in  its  full 
strength  to  this  case.  Unless  there  be  some  settled  rule  of  law  which  prevents 
a  recovery  in  this  action,  the  Judgment  under  review  should  be  affirmed." 

This  idea  dominated  the  decision.  It  is  evident  from  the  opinion 
that  the  court  thought  the  defendant  a  corporation  de  jure.  But  in  the 
argument,  assuming  that  there  were  irregularities,  the  court  held  that, 
inasmuch  as  it  attempted  to  organize  under  a  general  law,  and  it  ac- 
tually used  the  franchise,  and  continued  to  act  in  every  respect  as  a 
corporation,  it  could  not  deny  its  corporate  existence,  so  as  to  defeat  its 
obligations.  Indeed,  had  any  other  conclusion  been  reached,  a  fraud 
would  have  been  sustained.  The  distinction  between  that  case  and  the 
one  at  bar  is  broad  and  distinct.  In  the  latter  case  the  plaintiff  below 
went  into  the  Circuit  Court  claiming  the  jurisdiction  because,  and 
only  because,  it  was  a  corporation  resident  in  a  state  other  than  the 
defendant.  It  was  bound  to  prove  its  claim.  In  doing  so,  it  did  not 
prove  a  bona  fide  attempt  to  fulfill  the  conditions  of  its  incorporation. 
On  the  contrary,  there  is  no  evidence  whatever  of  its  use  of  the  cor- 
porate franchise.  It  had  no  certificates  of  stock,  no  corporate  capital, 
no  declaration  of  dividends,  and,  as  far  as  the  record  discloses,  no  cor- 
porate meeting  after  the  first.  Nor,  as  will  be  seen  hereafter,  will 
the  ends  of  justice  be  defeated  if  it  be  not  treated  as  a  corporation. 

In  Baltimore  &  Potomac  R.  Co.  v.  Fifth  Baptist  Church,  137  U.  S. 
568,  II  Sup.  Ct.  185,  34  L.  Ed.  784,  the  point  now  under  discussion 
could  not  arise,  as  the  jurisdiction  was  not  involved.  Shapleigh  v. 
San  Angelo,  167  U.  S.  646,  17  Sup.  Ct.  957,  42  L.  Ed.  310,  simply  de- 
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cides  that  a  state,  being  dreator  of  a  municipal  corporation,  is  the  prop- 
er party  to  impeach  the  validity  of  its  creation,  and,  if  the  state  ac- 
quiesces in  the  validity  of  a  municipal  corporation,  the  corporate  exist- 
ence thereof  cannot  be  collaterally  attacked. 

It  will  be  noticed  that,  in  all  the  cases  in  which  suits  by  or  against 
de  facto  corporations  were  sustained,  the  ruling  is  that  the  corporate 
existence  cannot  be  collaterally  attacked.  In  the  case  before  us  tjiere 
is  no  collateral  attack.  The  plaintiff  below  itself  put  that  question  di- 
rectly in  issue. 

In  our  opinion,  the  plaintiff  below  (defendant  in  error  here)  failed  to 
establish  its  first  allegation,  as  to  its  corporate  capacity,  and  the  court 
below  erred  in  instructing  the  jury  to  find  the  issues  in  this  regard  in 
its  favor.  This  conclusion  renders  unnecessary  any  discussion  of  the 
other  assignments  of  error. 

The  conclusion  reached  will  not  defeat  the  ends  of  justice  if  the 
claim  of  the  defendant  in  error  be  good.  It  is  competent  for  the  per- 
sons claiming  to  be  incorporators  to  carry  on  the  suit  in  their  own 
names,  and,  as  they  have  requisite  citizenship,  the  suit  can  be  main- 
tained in  the  federal  court.  Jones  v.  Aspen  Hardware  Co.  (Colo.  Sup.) 
40  Pac.  457,  29  L.  R.  A.  143,  52  Am.  St  Rep.  220, 

It  is  ordered  that  the  judgment  of  the  Circuit  Court  be  reversed; 
that  this  cause  be  remanded  to  that  court,  and,  if  the  plaintiffs  below 
(defendants  in  error  here)  be  so  advised  as  to  continue  the  suit  in  that 
court,  that  they  be  allowed  to  amend  their  complaint  by  inserting  their 
individual  names  as  plaintiffs,  and  that  thereupon  a  new  trial  be 
granted ;  if,  however,  they  decline  to  do  this,  that  the  suit  be  dismissed 
without  prejudice.    Reversed. 


MOFFITT  T.  UNITED^  STATES. 
CClrcQlt  Oonrt  of  Appeals,  Ninth  Circuit    February  1,  1901) 

No.  051. 

Alibns— GoNBTBUcnoiv  OF  ImciOBATioiv  Laws— Offenses. 

The  Immigration  laws  of  the  United  States,  in  so  far  as  relates  to  ptin- 
Ishment  for  their  violation,  are  highly  penal,  and  are  to  be  strictly  con- 
strued, and  their  pFOvisions  applied  only  to  cases  clearly  within  their' 
terms  and  their  spirit,  construed  as  a  whole. 

Sams— Neolect  of  Masteb  to  Detain  Axisn  on  Boabd  His  Vessel— Ik- 
KiOBANTs  Defined. 

Act  March  3,  1891,  a  551,  26  Stat  1084  [U.  S.  Ck)mp.  St  1901,  p.  1294], 
entitled  "An  act  in  amendment  to  the  various  acts  relative  to  immigratioo 
and  the  importation  of  aliens  under  contract  or  agreement  to  perform 
labor,"  clearly  relates  to  immigration,  and  applies  only  to  the  entry  into 
the  United  States  of  immigrants  who,  according  to  standard  definitions 
of  the  term,  are  persons  removing  into  the  country  for  the  purpose  of  per- 
manent residence,  and  the  penalty  imposed  by  section  10  (26  Stat  1086 
[U.  S.  Comp.  St  1901,  p.  1299])  on  the  master  of  a  vessel  for  neglecting 
to  detain  on  his  vessel  any  "alien  who  may  unlawfully  come  to  the  United 
States"  on  such  vessel,  or  to  return  him  to  the  port  from  which  he  came, 
must  be  construed  in  the  light  of  such  general  purpose^  and  limited  in  its 
application  to  cases  of  alien  immigrants. 
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3.  SA3a>->BviDENCB  Considered. 

Defendant  was  Indicted  under  Act  March  3,  1891,  c.  551,  I  10,  26  Stat- 
1086  [U.  S.  Comp.  St  1901,  p.  1299],  for  neglecting  to  detain  o^  the  steam- 
ship of  which  he  was  master  an  alien  not  entitled  to  land  in  the  United 
States,  by  reason  of  which  neglect  the  alien  escaped  and  landed  in  the 
United  States.  On  the  trial  the  following  facts  were  shown  by  an  agreed 
statement:  When  defendant's  ship  was  anchored  off  shore  at  a  Mexican 
port  a  number  of  native  peddlers  came  on  board  to  sell  their  wares. 
NWhen  one  of  them  came  on  deck  to  go  ashore  he  found  that  the  vessel 
had  started  and  proceeded  some  distance.  Defendant  refused  his  request 
that  he  be  taken  back  and  landed,  but  promised  to  stop  and  leave  him  on 
the  return  trip,  and  thereupon  put  him  at  work,  but  without  placing  him 
on  the  crew  list  On  arriving  at  San  Francisco  an  Unmigration  officer 
notified  defendant  not  to  land  the  Mexican  without  permission,  but  the 
latter  stated  he  did  not  wish  to  land,  but  wanted  to  be  taken  back  home, 
and  he  was  not  confined.  Just  before  the  vessel  sailed,  however,  he  left  It 
without  the  consent  or  knowledge  of  defendant  or  any  of  his  officers,  and 
had  not  returned  when  she  left  the  port  Held,  that  such  facts  were  not 
'  sufficient  to  warrant  defendant's  conviction,  the  alien  not  being  an  immi- 
grant within  the  meaning  and  Intent  of  the  act,  whom  defendant  was  re- 
quired to  put  In  irons  or  keep  under  guard  to  secure  his  return  on  the  ves- 
sel, and  there  being  no  evidence  or  claim  that  he  did  not  act  in  good  faith. 

In  Error  to  the  District  Court  of  the  United  States  for  the  North* 
ern  District  of  California. 

The  plaintiff  in  error,  master  of  the  Btitish  steamship  Tucapel,  was  In- 
dicted in  the  District  CJourt  for  the  Northern  District  of  California  for  an 
alleged  violation  of  the  provlsiqns  of  section  10,  c  551,  Act  March  3,  1891,  26 
Stat  1086  [U.  S.  Ck)mp.  St  1901,  p.  1299].  The  indictment  contained  three 
counts.  A  demurrer  was  interposed  to  this  indictment  upon  the  ground  that 
it  did  not  in  either  count  set  forth  sufficient  facts  to  constitute  an  offense 
against  the  United  States.  A  motion  was  also  made  to  quash  the  indictment 
upon  the  same  ground.  This  motion  was  denied.  The  demurrer  was  sus- 
tained as  to  the  second  and  third  counts,  and  overruled  as  to  the  first  count 
This  count  charged  the  plaintiff  in  error  with  having  unlawfully  neglected  at 
San  Francisco,  Cal.,  to  detain,  on  board  the  Tucapel,  Rodrego  Marquez,  an 
alien  not  entitled  to  land,  find  by  reason  of  such  neglect  the  alien  escaped 
from  the  vessel  and  landed  in  the  United  States.  The  defendant  entered  his 
plea  of  not  guilty,  and  the  case  was  tried  before  the  court  with  a  jury,  upon 
the  following  agreed  statement  of  facts :  "(1)  Defendant  at  all  the  times  here- 
in stated  was,  and  now  is,  master  of  the  British  steamship  Tucapel,  belonging 
to  the  Pacific  Steam  Navigation  Company,  then  plying  as  a  common  carrier 
between  San  Francisco  and  Mexican  and  South  and  Central  American  ports, 
on  the  Pacific  Coast  (2)  On  the  morning  of  the  25th  day  of  June,  1901,  the 
Tucapel,  carrying  passengers,  a  cargo  of  freight,  and  the  United  States  mail, 
destined  for  San  Francisco  and  elsewhere,  arrived  off  the  port  of  Mazatlan, 
Mexico,  on  her  way  north,  .and  was  anchored  at  a  considerable  distance  there, 
off  shore.  She  was  thereupon  surrounded  and  boarded  by  native  boatmen 
and  peddlers,  who  coming  out  to  the  vessel  in  small  boats  or  cascoes,  accord- 
ing to  the  practice  prevailing  at  this  and  other  southern  ports,  came  on  board 
the  vessel  to  sell  fruits  and  other  wares  to  passengers  and  members  of  the 
crew.  (3)  Among  these  boatmen  and  peddlers  was  Rodrego  Marquez,  a  Mexi- 
can. (4)  After  remaining  at  anchor  off  Mazatlan  for  several  hours,  and  com- 
pleting the  transaction  of  her  business  there,  the  vessel  proceeded  on  her 
Journey  north,  on  the  afternoon  of  said  day,  traveling  at  her  usual  rate  of 
speed,  of  from  twelve  to  fourteen  knots  an  hour.  She  had  proceeded  upon  her 
voyage  about  ten  miles,  when  one  of  the  ship's  officers  reported  to  defendant, 
as  master  of  the  said  vessel,  that  Marquez  had  been  by  accident  overcarried, 
and  was  then  on  board  the  Tucapel.  Defendant  thereupon  interviewed  the 
Mexican,  who  begged  him  to  stop  the  vessel,  return  to  Mazatlan,  and  land  him 
there,  inasmuch  as  he  had  not  noticed  while  plying  his  business  on  the  steamer 
that  she  was  under  way  until  he  had  returned  to  her  deck,  a  short  time  before 


Digitized  by 


Google 


UOFFITT  ▼•  UNITBD  STATES.  377 

bis  case  had  been  reported  to  defendant  Marqnez  protested  that  be  did  not 
wisb  to  be  carried  to  the  United  States,  but  defendant  declined  to  accede  to 
bis  request,  and  tben  return  to  Mazatlan,  especially  as  it  was  a  matter  of 
common  occurrence  for  a  native  boatman  or  peddler  to  be  overcarried  from 
one  port  or  place  to  anotber  on  the  South  Pacific  Coast,  but  be  promised  Mar- 
quez,  however,  to  bring  him  back  to  his  native  place  on  the  return  voyage  of 
the  steamer,  and,  without  being  placed  on  the  crew  list,  he  was  set  at  work 
shoveling  coal  as  a  work-away  on  the  voyage  north.  (6)  The  Tucapel  ar- 
rived at  San  Frandsoo,  June  30,  1901,  with  Rodrego  Marques  on  board,  who 
tben  said  he  did  not  want  to  land,  but  to  be  returned  to  Mazatlan  as  soon  as 
possible.  (G)  On  her  arrival  at  San  Francisco  the  vessel  was  boarded  by  an 
immigration  inspector,  who  notified  defendant  not  to  land  Marquez  until  per- 
mission therefor  had  been  obtained  from  the  commissioner  of  immigration  at 
the  port  last  named,  said  Marques  having  no  financial  means  whatsoever  at 
San  Francisco.  (7)  Marquez  was  not  locked  up  nor  placed  in  irons  on  board 
the  steamer,  and  on  the  night  of  the  4th  of  July,  1901,  and  just  before  the 
steamer  left  San  Francisco  on  her  southern  route,  he  left  the  vessel  without 
the  knowledge  or  permission  of  defendant,  or  of  any  of  his  ofllcers,  or  of  the 
officers  of  the  Immigration  bureau  here.  (8)  Defendant  at  no  time  had  any 
intention  or  wish  to  land  Rodrego  Marquez  at  this  or  any  other  port  or  place 
in  the  United  States,  and,  as  far  as  defendant  could  learn,  said  Marquez  had 
at  no  time  any  intention  of  coming  to  or  landing  in  the  United  States.  (9)  The 
Pacific  Steam  Navigation  Ck)mpany  has  withdrawn  its  steamers  from  the  San 
Francisco  route,  and  they,  Including  the  steamer  Tucapel,  are  now  engaged 
exclusively  in  plying  between  ports  and  places  on  the  South  Pacific  Coast,  as 
far  north  as  Panama.  The  steamer  sailed  from  San  Francisco  for  the  last 
time  February  10,  1902.  The  foregoing  statement  is  subject  to  any  objection 
.thereto  or  to  any  part  thereof  by  either  plaintiff  or  defendant  on  the  ground 
that  the  same  is  Immaterial  or  irrelevant" 

The  defendant  moved  to  strike  out  certain  portions  of  the  agreed  statement 
of  facts  as  immaterial  and  irrelevant,  which  motion  was  denied.  After  the 
facts  agreed  upon  bad  been  read  to  the  jury,  the  defendant  moved  the  court 
to  instruct  the  jury  to  bring  in  a  verdict  for  the  defendant  upon  the  following 
grounds :  "(1)  That  the  indictment  fails  to  set  out  that  Marquez  was  an  alien 
Immigrant  under  the  act  of  1891,  under  which  the  indictment  was  framed, 
which  relates  to  foreign  Immigration,  and  therefore  there  can  be  no  convic- 
tion unless  the  Indictment  has  set  forth  that  fact  (2)  That  the  indictment 
falls  further  to  state  a  cause  of  action,  in  that  It  does  not  show  in  what  re- 
spect this  alien,  If  an  immigrant,  was  a  person  not  lawfully  entitled  to  enter 
the  United  States.  It  does  not  show  in  what  respect  this  alien  was  Included, 
if  at  all,  in  one  of  the  interdicted  classes.  (3)  For  the  reason  that  the  facts 
as  agreed  and  shown  to  the  jury  do  not  make  a  case  for  the  government  in 
that,  among  other  reasons,  it  is  not  shown  that  Marquez  was  an  alien  immi- 
grant, and  it  is  not  shown  that  he  came  to  this  country  with  the  Intention  of 
coming  here,  but  was  involuntarily  carried  here." 

This  motion  was  denied.  The  court  also  declined  to  give  certain  instruc- 
tions asked  for  by  defendant,  and  gave  other  instructions  to  the  jury,  to  all  of 
which  the  defendant  duly  excepted.  The  jury  returned  a  verdict  of  guilty, 
and  the  defendant  was  sentenced  to  pay  a  fine  of  $300.  From  this  judgment 
the  defendant  brings  a  writ  of  error  to  this  court 

There  are  10  assignments  of  error,  covering  every  ruling  of  the  court  be- 
low, but  as  was  said  by  counsel  for  the  plaintiff  In  error,  these  assignments 
may  be  grouped  into  three  classes,  and  pertain  "(1)  to  the  insufficiency  of  the 
first  count  of  the  Indictment  as  a  statement  of  the  commission  by  plaintiff  in 
error  of  an  offense  against  the  laws  of  the  United  States;  (2)  to  the  proper 
construction  of  section  10  of  the  act  of  March  3,  1891,  under  which  the  indict- 
ment was  framed,  which  refers  to  immigrants  and  no  others;  and  (3)  to  the 
insufficiency  of  the  evidence  to  sustain  the  verdict" 

Page,  McCutchen  &  Knight,  for  plaintiff  in  error. 
Marshall  B.  Woodworth,  U.  S.  Atty.,  and  Benjamin  L.  McKinley, 
Asst  U.  S.  Atty. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge  (after  stating  the  facts  as  above).  If 
the  alien  Marquez  was  not  a  person  permitted  by  law  to  enter'  or 
remain  in  the  United  States,  it  is  manifest  that  the  plaintiff  in, error 
did  not  exercise  reasonable  diligence,  and  was  clearly  guilty  of  neg- 
ligence in  failing  to  detain  said  alien  on  the  vessel.  The  good  inten- 
tion, or  absence  of  any  wrongful  intention,  on  the  part  of  plaintiflF 
in  error,  would  constitute  no' excuse  whatever  for  his  negligence. 

The  real  question  presented  for  our  determination  is  whether  or 
not  the  agreed  statement  of  facts  is  sufficient  to  show  that  the  al'en 
Marquez  belonged  to  one  of  the  classes  of  persons  whose  admis- 
sion into  the  United  States  is  excluded  by  the  provisions  of  the  act 
of  March  3,  1891,  c.  551,  26  Stat.  1084  [U.  S.  Comp.  St.  1901,  p. 
1299].  It  will  be  observed  that  this  act  is  "An  amendment  to  the 
various  acts  relative  to  immigration  and  the  importation  of  aliens 
under  contract  or  agreement  to  perform  labor."  In  some  particu- 
lars it  was  amended  by  "An  act  to  facilitate  the  enforcement  of  the 
immigration  and  contract  labor  laws  of  the  United  States,"  approved 
March  3,  1893  (27  Stat.  569,  c.  206  [U.  S.  Comp.  St.  1901,  p.  1300]); 
and  ag^in  March  3,  1903,  by  "An  act  to  regulate  the  immigration  of 
aliens  into  the  United  States"  (32  Stat.  1213,  c.  1012  [U.  S.  CompI 
St.  Supp.  1903,  p.  170]). 

All  these  acts,  as  was  the  act  in  regard  to  contract  labor  (Act 
Feb.  26,  1885,  c.  164,  23  Stat.  332  [U.  b.  Comp.  St.  1901,  p.  1290]), 
are  highly  penal  in  their  character,  and  should  be  so  construed  as 
to  bring  within  their  condemnation  only  those  who  are  shown,  by. 
direct  and  positive  averments  and  clear  proof,  to  be  embraced  within 
the  terms  of  the  law.  They  should  be  construed  as  a  whole,  ajid 
not  by  selecting  particular  words  or  sections,  and  interpreting  them 
according  to  their  strict  letter.  United  States  v.  Gay,  95  Fed.  226, 
37  C.  C.  A.  46.  They  should  not  be  so  construed  as  to  include 
cases  which,  although  within  the  letter,  are  not  within  the  spirit  of 
the  law.  All  laws  should  receive  a  sensible  construction.  General 
terms  contained  therein  should  be  so  limited  in  their  application  as 
not  to  lead  to  injustice,  oppression,  or  absurd  consequences.  Tsoi 
Sim  V.  United  States,  116  Fed.  920,  926,  54  C.  C.  A.  154,  and  author- 
ities there  cited. 

The  act  under  consideration  provides  in  section  i  that : 

"The  following  classes  of  aliens  sball  be  excluded  from  admission  into  the 
United  States,  in  accordance  with  the  existing  acts  regulating  immigration, 
other  than  those  concerning  Chinese  laborers:  All  idiots,  insane  persons, 
paupers  or  persons  likely  to  become  a  public  charge,  persons  suffering  from  a 
loathsome  or  a  dangerous  contagious  disease,  persons  who  have  been  convicted 
of  a  felony  or  other  infamous  crime  or  misdemeanor  involving  moral  turpi- 
tude, polygamists,  and  also  any  person  whose  ticket  or  passage  is  paid  for 
with  the  money  of  another  or  who  is  assisted  by  others  to  come,  unless  it  is 
afl^matively  and  satisfactorily  shown  on  special  inquiry  that  such  person 
does  not  belong  to  one  of  the  foregoing  excluded  classes." 

We  are  of  opinion  that  this  act  clearly  relates  to  immigration,  and 
is  leveled  only  against  immigrants,  although  neither  of  these  words 
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is  expressly  mentioned  in  section  lo  of  the  act.  Section  3  excludes 
the  encouragement  of  immigration  to  this  country  of  aliens  by  prom- 
ise of  employment.  Section  4  makes  it  unlawful  for  steamships  or 
transportation  companies  or  vessel  owners,  by  writing  or  otherwise, 
to  solicit  or  encourage  the  immigration  of  aliens  into  the  United 
States  except  in  certain  specified  particulars.  Section  6  forbids  the 
bringing  into  the  United  States  of  any  aliens  not  lawfully  entitled 
to  enter,  and  punishes  the  offense.  Section  8  provides  that  upon 
the  arrival  by  water  of  alien  immigrants  at  any  port  it  shall  be  the 
duty  of  the  master  of  the  vessel  bringing  them  to  make  report  to 
the  proper  inspection  officers  of  the  name,  nationality,  and  last  resi- 
dence of  every  such  alien  before  any  of  them  are  landed.  The  in- 
spection officers  are  thereupon  required  to  inspect  all  such  aliens, 
either  on  board  the  vessel  upon  which  they  have  arrived  or  at  some 
other  definite  place. 

This  brings  us  to  section  10,  under  which  the  plaintiff  in  error  was 
indicted.     It  reads  as  follows : 

**That  aU  aliens  who  may  unlawfully  come  to  the  United  States  shall,  if 
practicable,  be  immediately  sent  back  on  the  vessel  by  which  they  were 
brought  In.  The  cost  of  their  maintenance  while  on  land,  as  well  as  the  ex- 
pense of  the  return  of  such  aliens,  shall  be  borne  by  the  owner  or  owners  of 
the  vessel  on  which  such  aliens  came ;  and  if  any  master,  agent,  consignee,  or 
owner  of  such  vessel  shall  refuse  to  receive  back  on  board  the  vessel  such 
aliens,  or  shall  neglect  to  detain  them  thereon,  or  shall  refuse  or  neglect  to 
return  them  to  the  port  from  which  they  came,  or  to  pay  the  cost  of  their 
maintenance  while  on  land,  such  master,  agent,  consignee,  or  owner  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  less  than 
three  hundred  dollars  for  each  and  every  offense;  and  any  such  vessel  shall 
not  have  clearance  from  any  port  of  the  United  States  while  any  such  fine  is 
unpaid." 

Was  Marquez  an  alien  immigrant,  within  the  true  intent  and  mean- 
ing of  the  act  of  Congress?  The  case  is  sui  generis.  It  stands 
upon  a  different  footing,  and  is  presented  by  a  different  state  of 
facts,  from  any  of  the  previous  cases  that  have  found  their  way  into 
the  courts. 

In  Warren  v.  United  States,  58  Fed.  559,  7  C.  C.  A.  368,  which  is 
the  principal  case  here  relied  upon  by  the  defendant  in  error,  it  was 
there  admitted  that  certain  aliens  named  in  the  indictment  volun- 
tarily embarked  for  the  United  States  from  a  foreign  port  upon  the 
vessel  Kansas,  and  did  unlawfully  come  to  the  United  States  upon 
and  by  means  of  said  vessel.  The  plaintiff  in  error  there  was  the 
agent  of  the  vessel,  and  his  only  contention  was  that  there  wag  no 
negligence  or  neglect  in  detaining  the  said  aliens,  and  that  they  es- 
caped without  any  negligence  or  neglect  on  his  part.  No  question 
was  there  discussed  bearing  upon  the  point  under  consideration.  In 
reviewing  the  various  sections  of  the  act  of  March  3,  1891,  the  court 
very  properly  said  "that  the  intention  of  Congress  was  the  absolute 
exclusion  from  this  country  of  all  immigrants  of  the  classes  named 
in  the  act."  Here  the  controlling  question  is  whether  the  alien  Mar- 
quez is  included  in  the  "classes  named  in  the  act." 

Was  he  an  alien  immigrant,  within  the  meaning  of  those  words 
as  used  in  the  act  of  Congress?-  In  searching  for  the  intent  of  Con- 
gress in  the  passage  of  this  act,  we  must  first  examine  the  language 
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that  has  been  used.  Lawmakers  must  be  presumed  to  know  the 
ordinary  meaning  of  the  words  used  by  them.  The  courts  are  not 
invested  with  any  function  of  legislation.  They  simply  seek  to  as- 
certain the  intent  and  will  of  the  legislators.  They  cannot  make  any 
** judicial  addition"  to  the  language  of  the  statute.  United  States  v. 
Goldenberg,  i68  U.  S.  95,  103,  18  Sup.  Ct.  3,  42  L.  Ed.  394. 

The  standard  dictionaries  give  the  meaning  of  the  word  "immi- 
grant": "A  person  that  removes  into  a  country  for  the  purpose  of 
permanent  residence."  "Immigrate":  "To  remove  into  a  country 
for  the  purpose  of  permanent  residence."  "Immigration":  "The 
passing  or  removing  into  a  country  for  the  purpose  of  permanent 
residence."  See  Webster's  Dictionary  and  Century  Dictionary. 
This  meaning  should  be  applied  to  the  words  as  used  in  the  statute 
in  order  to  discover  the  intent  of  Congress.  This  interpretation  has 
been  given  by  the  courts  to  the  language  used  in  the  act  under  con- 
sideration. 

In  United  States  v.  Sancirey  (C.  C.)  48  Fed.  550,  the  court,  after 
reviewing  the  several  sections  of  the  act,  said : 

"As  clearly  appears,  the  act  deals  only  with  the  importation  of  aliens  under 
contract  to  labor  and  alien  immigration.  It  is  only  with  regard  to  alien  im- 
migrants that  the  act  imposes  duties  upon  the  masters  .and  agents  of  vessels, 
or  provides  penalties  for  the  nonperformance  of  duties  by  such  masters  and 
agents.  An  alien  immigrant  to  the  United  States  is  an  alien  who  comes  or 
removes  into  the  United  States  for  the  purpose  of  permanent  residence. 
Aliens  composing  the  crews  of  vessels  visiting  our  seaports  are  In  no  sense 
immigrants,  and,  as  the  review  of  the  statute  as  above  shows,  are  in  no  wise 
affected  by  the  law  in  question.  With  regard  to  them,  the  said  law  imposes 
no  duties  or  penalties  upon  the  masters  and  agents  of  vessels." 

In  United  States  v.  Burke  (C.  C.)  99  Fed.  895,  the  court  reviewed 
the  different  sections  of  the  act,  and  in  the  course  of  the  opinion  said : 

"The  legislation  contained  in  the  various  statutes  that  have  been  passed 
relating  to  immigration  Is  clearly  directed  against  the  immigration  into  this 
country  of  certain  classes  of  persons  who  come  in  with  the  intent  to  enter 
into  and  become  a  parf  of  the  mass  of  its  citizenship  or  population.  Immigra- 
tion is  defined  to  be  the  entering  into  a  countiy  with  the  intention  of  residing 
in  it.  The  earlier  statutes  merely  prohibit  contract  laborers  being  brought 
in.  The  later  ones  prohibit  the  bringing  in  of  immigrants — persons  who  come 
into  this  country  with  the  intention  of  remaining,  or  fixing  a  residence  here — 
and  who  are  calculated  to  become  a  charge  upon  the  country,  or  who  are  un- 
fit, on  account  of  moral  character,  previous  conviction  of  crime,  or  disease,  to 
be  admitted  as  citizens." 

Where  the  intent  of  the  statute  is  plain,  nothing  is  left  to  con- 
struction ;  but,  where  the  mind  of  the  court  must  labor  to  discover 
the  design  of  the  Legislature,  it  seizes  upon  ever)rthing  from  which 
it  can  be  derived.  In  this  search  courts  should  not  overlook  nor 
ignore  the  well-known  canon  of  construction,  which  often  proves  to 
be  a  safe  guide  in  determining  the  meaning  of  statutes.  The  rule 
is  universal  in  cases  of  this  character  that  the  evil  which  Congress 
intended  to  remedy  must  be  looked  at.  All  the  circumstances,  con- 
ditions, and  contemporaneous  events  which  induced  Congress  to  pass 
the  law  must  be  considered  and  given  due  weight.  We  have  already 
sufficiently  stated  the  objects  and  purposes  of  the  law  in  this  par- 
ticular. 
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One  of  the  best-reasoned  cases  to  be  found  upon  this  subject  is 
the  Holy  Trinity  Church  v.  United  States,  143  U.  S.  457,  12  Sup. 
Ct.  511,  36  L.  Ed.  226  (cited  and  referred  to  in  Tsoi  Sim  v.  United 
States,  supra),  where  the  court  was  called  upon  to  construe  the  act 
of  February  26,  1885,  "to  prohibit  the  immigration  of  foreigners  or 
aliens  under  contract  or  agreement  to  perform  labor  in  the  United 
States."  See,  also,  United  States  v.  Craig  (C.  C.)  28  Fed.  795,  798; 
United  States  v.  Bomeman  (D.  C.)  41  Fed.  751 ;  United  States  v. 
Gay,  95  Fed.  226,  230,  37  C.  C.  A.  46. 

From  the  agreed  statement  of  facts  it  does  not  appear  that  Mar- 
quez  was  an  alien  immigrant  ^ho  left  a  foreign  shore  to  come  to 
the  United  States  for  the  purpose  of  becoming  a  permanent  resident 
here.  When  he  had  completed  the  business  which  he  went  upon 
the  vessel  to  perform,  he  started  to  return  on  shore,  but  found  that 
the  steamer  had  left.  He  demanded  to  be  returned  to  Mazatlan. 
He  protested  against  coming  to  the  United  States.  The  plaintiff  in 
error  refused  his  demand,  but  promised  him  to  take  him  back  to 
Mazatlan  on  the  return  voyage  of  the  steamer.  He  was  not  re- 
quired to  pay  his  passage,  but  was  set  to  work  shoveling  coal,  with- 
out being  put  upon  the  crew  list.  The  plaintiff  in  error  owed  him 
no  duty  other  than  that  he  promised  to  perform.  When  the  vessel 
arrived  at  San  Francisco  on  June  30,  1901,  Marquez  stated  that  he 
did  not  want  to  leave  the  vessel,  but  wished  -to  be  returned  to 
Mazatlan  as  soon  as  possible.*'  There  is  no  pretense  of  any  fraud. 
All  the  acts  and  agreements  between  the  plaintiff  in  error  and  Mar- 
quez affirmatively  appear  to  have  been  in  the  utmost  good  faith, 
and  not  for  the  purpose  of  evading  any  law. 

Notwithstanding  the  notification  given  to  the  plaintiff  in  error  not 
to  land  Marquez  until  permission  was  obtained  from  the  commis- 
sioner of  immigration,  Marquez  was  not  an  immigrant,  within  the 
meaning  and  intent  of  the  act  under  consideration,  and  the  plaintiff 
in  error  was  not  required  to  put  him  in  irons,  or  keep  him  under 
guard,  to  secure  his  return  upon  the  steamer.  The  plaintiff  in  error 
was  not  tried  upon  an  indictment  charging  him  with  preventing  an 
immigration  officer  from  performing  his  duty. 

The  judgment  of  the  District  Court  is  reversed 


MacDONALD  v.  TBFFT-WELLER  CO.  et  aL 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  1,  1004.) 

Na  1,325. 

Bankbxtftct— Mabbixd  W0MBN—OBLIOAT10N&— "Debts."  .     «,    ,- 

Since  the  separate  property  of  a  married  woman  residing  in  Florida, 
under  the  laws  of  that  state,  is  liable  In  equity  for  her  business  obliga- 
tions, where  she  Is  engaged  in  business  on  her  own  account,  though  not 
a  free  trader,  such  obligations  constitute  debts,  within  Bankr.  Law,  §  1, 
Act  July  1,  1898.  c.  541.  30  Stat  544  [U.  S.  Comp.  St,  1901,  p.  84191,  de- 
fining the  term  "debt"  to  include  any  debt  demand,  or  claim  provable  In 
bankruptcy,  and  section  68  (30  Stat  562  [U.  S.  Comp.  SL  1901.  p,  3447]), 
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declaring  that  debts  of  a  bankrupt  may  be  proved  and  allowed  against 
his  estate  which  are  founded  on  an  open  account,  or  on  a  contract,  express 
or  implied. 
2    Saice 

Bankr.  Law.  §  4.  cl.  "a,"  Act  July  1, 1898,  c.  541,  30  Stat  547  [U.  S.  CJomp. 
St  1901,  p.  3423],  providing  that  any  person  owing  debts,  except  a  cor- 
poration, shall  be  entitled  to  the  benefits  of  the  act  as  a  voluntary  bank- 
rupt, and  clause  "b,"  providing  that  any  natural  person,  except  a  wage- 
earner  and  certain  others,  owing  debts  to  the  amount  of  a  thousand  dol- 
lars or  over,  may  be  adjudged  an  involuntary  bankrupt,  authorizes  the 
adjudication  of  a  married  woman  as  an  involuntary  bankrupt  where  she 
was  engaged  in  business  on  her  own  account,  and  owed  business  obliga- 
tions of  the  amount  required  by  the  statute,  for  which  her  separate  prop- 
erty was  liable  in  equity. 

Petition  for  Revision  of  Proceedings  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Florida,  in  Bankruptcy. 

Involuntary  proceedings  were  commenced  in  the  court  below  by 
filing  the  following  petition : 

"To  the  Honorable  James  W.  Locke,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Florida:  The  petition  of  the 
Tefft-Weller  Ck)mpany,  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  New  York,  and  Frederick  A.  Constable,  Alfred  G.  Evans,  and 
the  estate  of  Hicks  Arnold,  partners  doing  business  as  Arnold,  Constable  & 
Company,  and  John  T.  Sherman  and  Charles  A.  Sherman  and  Afuron  L.  Reid, 
partners  doing  business  as  Sherman,  Reid  &  Company,  all  of  the  city  of  New 
Tork  and  state  of  New  York,  respectively  shows  that  Ruth  E.  MacDonald  is  a 
married  woman,  who,  with  her  husband,  M.  G.  MacDonald,  has  for  many  years 
resided  in  the  city  of  Jacksonville,  Duval  county,  Florida,  and  is  a  citizen  and 
resident  of  said  city,  county,  and  state;  that  the  said  Ruth  E.  MacDonald 
for  several  years  preceding  the  filing  of  this  petition  has  been  engaged  in  the 
business  of  buying,  selling,  and  trading  in  dry  goods,  millinery,  notions,  bric; 
a-brac,  and  other  goods,  wares,  and  merchandise  in  the  city  of  Jacksonville, 
Duval  county,  Florida,  and  has  conducted  said  business  in  her  own  name,  under 
the  style  of  Mrs.  M.  G.  MacDonald;  that  the  said  business,  and  said  goods, 
wares,  and  merchandise,. store,  and  ofiice  fixtures  and  furniture  and  store  ac- 
coimts  are  her  separate  personal  property,  and  that  the  amounts  due  by  said 
Ruth  E.  MacDonald  in  the  conduct  of  said  business  to  petitioners,  hereinafter 
referred  to,  were  incurred  by  her  for  the  purchase  price  of  the  personal  prop- 
erty, to  wit,  stock  of  goods  in  the  store  and  business  of  said  Ruth  E.  MacDonald, 
and  went  to  the  increase  of  her  separate  personal  property,  and  that  she  there- 
fore charged  her  separate  property  with  the  payment  of  the  same;  that  the 
said  Ruth  E.  MacDonald  has  for  the  greater  portion  of  six  months  next  pre- 
ceding the  date  of  filing  this  petition  had  her  principal  place  of  business  and 
resided  in  the  city  of  Jacksonville,  Duval  county,  Florida,  and  the  district 
aforesaid,  and  owes  debts  to  the  amount  of  one  thousand  dollars ;  that  your 
petitioners  are  creditors  of  said  Ruth  E.  MacDonald,  having  provable  claims 
amounting  in  the  aggregate,  in  excess  of  securities  held  by  them,  to  the  sum 
of  five  hundred  dollars ;  that  the  nature  and  amount  of  your  petitioners'  claim 
are  as  follows:  That  the  claim  of  the  Tefft-Weller  Company  consists  of  an 
open  account  for  the  sum  of  two  hundred,  and  thirty-seven  and  s^/ioo  dollars 
($237.21),  and  is  for  goods,  wares,  and  merchandise  sold  and  delivered  by  said 
the  Tefft-Weller  Company  to  said  Ruth  E.  MacDonald,  doing  business  as  Mrs. 
M.  G.  MacDonald;  that  said  goods,  wares,  and  merchandise,  so  sold  and  de- 
livered by  said  the  Tefft-Weller  Company  to  said  Ruth  E.  MacDonald,  went  to 
the  increase  of  her  separate  personal  property,  and  she  thereby  charged  her 
sepaitite  property  with  the  payment  of  the  same ;  that  the  claim  of  Frederick 

f  2.  What  persons  are  subject  to  bankruptcy  laws,  see  note  to  Maltoon  Nat 
Bank  v.  First  Nat  Bank,  42  C.  C.  A.  4. 
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A.  Ck>ii8table,  Alfred  O.  Evans,  and  the  estate  of  Hicks  Arnold,  partners  doing 
business  as  Arnold,  Constable  &  Ck>mpan3r,  consists  of  an  open  account  for  the 
sum  of  three  hundred  and  thirteen  and  I'/^oo  dollars  ($313.12),  and  is  for 
goods,  wares,  and  merchanllse  sold  and  delivered  by  said  Arnold,  Ck>nstable 
&  Company  to  said  Ruth  E.  MacDonald,  doing  business  as  Mrs.  M.  G.  MacDon- 
ald;  that  said  goods,  wares,  and  merchandise,  so  sold  and  delivered  by  said 
Arnold,  Constable  &  Company  to  said  Ruth  E.  MacDonald,  went  to  the  increase 
of  her  separate  personal  property,  and  she  thereby  charged  her  separate  prop- 
erty with  the  payment  of  the  same ;  that  the  claim  of  John  T.  Sherman  and 
Charles  A.  Sherman  and  Aaron  L.  Reid,  partners  doing  business  as  Sherman, 
Reid  &  Company,  consists  of  an  open  account  for  the  sum  of  one  hundred  and 
eighty  one  and  ^/loo  dollars  ($181.01),  and  is  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  said  Sherman,  Reid  &  Company  to  said  Ruth  B.  Mac- 
Donald, doing  business  as  Mrs.  M.  G.  MacDonald;  that  said  goods,  wares, 
and  merchandise,  so  sold  and  delivered  by  said  Sherman,  Reid  &  Company  to 
said  Ruth  E.  MacDonald,  went  to  the  Increase  of  her  separate  personal  prop- 
erty, and  she  thereby  charged  her  separate  property  with  the  payment  of  the 
same.  And  your  petitioners  further  represent  that  the  said  Ruth  E.  Mac- 
Donald, doing  business  as  Mrs.  M.  G.  MacDonald,  is  insolvent,  and  that  within 
four  months  next  preceding  the  date  of  filing  this  petition  the  said  Ruth  E. 
MacDonald  committed  an  act  of  bankruptcy.  In  that  she  did  heretofore,  to 
wit,  of  the  26th  day  of  May,  1903,  while  Insolvent,  execute  and  deliver  to  the 
Mercantile  Exchange  Bank,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Florida,  and  a  creditor  of  the  said  Ruth  E.  MacDonald, 
doing  business  as  Mrs.  M.  Q.  MacDonald,  a  chattel  mortgage  for  forty-four 
hundred  dollars  ($4,400.00),  on  the  lease  of  Ruth  E.  MacDonald,  in  the  name 
of  Mrs.  M.  G.  MacDonald,  to  store  number  102  West  Forsyth  street.  In  the  city 
of  Jacksonville,  Duval  county,  Florida,  and  all  of  the  personal  property  of 
said  Ruth  B.  MacDonald,  under  the  name  of  Mrs.  M.  G.  MacDonald,  therein 
contained,  consisting,  among  other  things,  of  dry  goods,  millinery,  notions, 
bric-a-brac,  vas^,  art  household  furnishings,  and  other  merchandise  and  stock 
in  trade,  kept  and  exposed  for  sale  in  said  storeroom,  and  also  all  office  and 
store  fixtures  and  furniture,  safe,  shelves,  show  cases,  and  furnishings,  and 
also  all  such  other  personal  property  in  said  storeroom  contained,  said  property 
being  described  in  said  mortgage  as  'being  the  separate  statutory  property  of 
the  said  Ruth  E.  MacDonald,'  and  that  thereafter,  to  wit,  on  the  27th  day  of 
May,  1903,  the  said  mortgage  was  recorded  in  the  public  records  of  Duval 
county,  Florida,  in  Mortgage  Book  11,  at  page  273;  that  said  mortgage  was 
given  for  the  purpose  and  with  the  intent  of  securing  and  preferring  the  said 
Mercantile  Exchange  Bank  over  other  creditors  of  the  same  class  of  the  said 
Ruth  B.  MacDonald ;  that  the  effect  of  the  enforcement  of  such  mortgage  will 
be  to  enable  the  said  Mercantile  Exchange  Bank,  one  of  the  creditors  of  the 
said  Ruth  E.  MacDonald,  to  obtain  a  greater  percentage  of  its  debt  than  any 
other  of  such  creditors  of  the  same  class.    Wherefore,"  etc. 

Mrs.  MacDonald  appeared  by  counsel,  and  filed  demurrer  to  the 
foregoing  petition  on  the  following  grounds : 

"(1)  There  are  not  three  or  more  citizens  of  the  alleged  bankrupt  petitioners 
in  the  above-entitled  petition ;  (2)  that  there  are  not  three  petitioners,  creditors 
of  the  alleged  bankrupt,  parties  to  the  above-mentioned  petition ;  (3)  that  the 
'Estate  of  Hicks  Arnold'  cannot  be  a  party  to  this  cause  in  such  words ;  (4) 
that  a  partnership  consisting  partly  of  the  'Estate  of  Hicks  Arnold'  cannot 
be  one  of  the  three  petitioners  required  by  law  in  a  petition  for  an  involuntary 
adjudication  in  bankruptcy;  (5)  that  a  married  woman  residing  in  Florida 
cannot  be  adjudicated  a  bankrupt ;  (6)  that  there  is  no  personal  liability  for 
her  obligations  resting  upon  a  married  woman  residing  and  doing  business 
within  the  state  of  Florida,  which  obligations  would  be  enforceable  against  her, 
and  that  a  married  woman  cannot  be  adjudicated  a  bankrupt ;  (7)  that  in  this 
court  a  married  woman  not  a  free  dealer  camiot  be  adjudicated  a  bankrupt." 

The  court  below  overruled  the  demurrer,  and  this  court  is  asked  to 
revise  the  proceedings  on  the  following,  grounds : 
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"That  a  married  woman  residing  in  Florida  cannot  be  adjndicated  a  banlt- 
rupt ;  that  there  is  no  personal  liability  for  her  obligations  resting  upon  a  mar- 
ried woman  residing  and  doing  business  within  the  state  of  Florida,  which 
obligations  would  be  enforceable  against  her,  and  that  a  married  woman  cannot 
be  adjudicated  a  bankrupt;  that  in  this  court  a  married  woman  not  a  free 
dealer  cannot  be  adjudicated  a  bankrupt" 

Francis  P.  Fleming,  Francis  P.  Fleming,  Jr.,  and  Wm.  B.  Owen, 
for  petitioner. 
Charles  M.  Cooper  and  John  C.  Cooper,  for  respondents. 

Before  PARDEE,  Circuit  Judge,  and  SPEER  and  NEWMAN, 
District  Judges. 

PARDEE,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
question  presented  is  whether,  under  the  facts  alleged  in  the  peti- 
tion in  this  case,  a  married  woman  in  the  state  of  Florida,  having 
separate  statutory  property,  and  engaging  in  trade,  buying,  and  sell- 
ing on  her  own  account,  but  not  a  free  dealer,  can  be  adjudicated  a 
bankrupt  under  the  bankrupt  law  of  1898. 

Under  sections  1 505-1 509,  Rev.  St.  Fla.  1892,  a  married  woman 
may  have  her  disabilities  removed,  and  she  may  have  a  license  as  a 
free  dealer  authorized  to  contract,  sue,  and  be  sued,  and  in  all  re- 
spects to  bind  herself  as  if  she  were  unmarried.  See  Martinez  v. 
Ward,  19  Fla.  175. 

By  article  11  of  the  Constitution  of  the  state  of  Florida  of  1885  it 
is  provided : 

"Section  1.  All  property,  real  and  personal,  of  a  wife  owned  by  her  before 
marriage,  or  lawfully  acquired  afterwards  by  gift,  devise,  bequest,  descent,  or 
purchase,  shall  be  her  separate  property,  and  the  same  shall  not  be  liable  for 
the  debts  of  her  husband  without  her  consent  given  by  some  Instrmnent  in 
writing,  executed  according  to  the  law  respecting  conveyances  by  married 
women. 

"Sec.  2.  A  carried  woman's  separate  real  or  personal  property  may  be 
charged  in  equity  and  sold,  or  the  uses,  rents  and  profits  thereof  of  sequestrated 
for  the  purchase  money  thereof ;  or  for  money  or  thing  due  upon  any  agree- 
ment made  by  her  in  writing  for  the  benefit  of  her  separate  property ;  or  for 
the  price  of  any  property  purchased  by  her,  or  for  labor  and  material  used 
with  her  knowledge  or  assent  in  the  construction  of  buildings,  or  repairs,  or 
improvements  upon  her  property,  or  for  agricultural  or  other  labor  bestowed 
thereon,  with  her  knowledge  and  consent. 

"Sec.  3.  The  Legislature  shall  enact  such  laws  as  shall  be  necessary  to  carry 
into  effect  this  article." 

It  does  not  appear  that  there  has  been  any  legislation  under  sec- 
tion 3  of  said  article,  but  "it  is  well  settled,"  says  the  Florida  Supreme 
Court  in  First  National  Bank  of  Pensacola  v.  Hirschkowitz,  35  South. 
22: 

"In  an  unbroken  line  of  decisions,  beginning  with  Lewis  v.  Yale,  4  Fla.  418, 
down  to  the  present  time,  this  court  has  held  that  *a  feme  covert  is  not  com- 
petent to  enter  into  contracts  so  as  to  give  a  personal  remedy  against  her.' 
As  was  said  in  Dollner  v.  Snow,  16  Fla.  86 :  *At  common  law  the  promissory 
note  of  a  married  woman  is  void.  The  Constitution  and  statute  of  this  state 
make  no  change  in  this  respect.  Neither  at  law  nor  in  equity  can  she  bind 
herself  so  as  to  authorize  a  personal  judgment  against  her.'  Under  the  rule 
laid  down  in  these  decisions,  appellants  could  not  have  proceeded  at  law 
against  the  said  married  woman,  Dora  Hirschkowitz,  and  hence  could  not  have 


Digitized  by 


Google 


MAC  DONALD  V.  TEFFT-WELLEB  CO.  883 

reduced  their  claims  to  judgment;   also  see  Crawford  y.  Feder,  84  Fla.  397, 
16  South.  287." 

In  the  headnotes  to  this  report,  which  in  Florida  are  prepared  by 
the  judges.  No.  i  reads  as  follows: 

"At  common  law  the  promissory  note  of  a  married  woman  is  void.  The 
Constitution  and  statutes  of  this  state  make  no  change  in  this  respect,  unless 
said  married  woman  shall  have  been  made  a  free  dealer.  Neither  at  law  nor 
in  equity  can  she  bind  herself  so  as  to  authorize  a  personal  judgment  against 
her." 

The  court  further  says: 

''It  is  also  the  settled  law  of  this  state  that  "where  a  married  woman  carries 
on  business  in  her  own  name,  having  property  employed  in  such  business,  and 
purchases  goods  upon  her  sole  credit  for  the  purpose  of  such  business,  her 
separate  property  may  be  subjected  in  equity  to  the  payment  of  claims  for 
money  due  for  such  purchases.*  Blumer  v.  Pollak,  18  Fla.  707.  Also  see  Staley 
T.  Hamilton,  19  Fla.  275;  Garvin  v.  Watkins,  29  Fla.  151,  10  South.  818;  Halle 
V.  Einstein,  34  Fla.  589,  16  South.  554.  In  Crawford  v.  Gamble,  22  Fla.  487, 
it  was  held  that  'n^erchandise  purchased  by  a  married  woman  who  is  con- 
ducting a  mercantile  business  in  her  own  name  is  her  separate  statutory  prop- 
erty.' " 

From  these  references  to  the  law  in  Florida  it  appears  that  a  mar- 
ried woman  having  separate  statutory  property,  although  not  a  free 
dealer,  can  lawfully  carry  on  business,  buy  and  sell  upon  her  sole 
credit,  and  thus  contract  obligations  binding  upon  her  property  in 
all  respects  as  if  she  were  a  feme  sole,  except  that  she  cannot  be 
held  personally  liable  at  law;  the  creditors'  legal  remedy  upon  her 
contracts  being  in  equity,  under  which  all  her  separate  property  may 
be  taken.  That  is  to  say,  that  such  married  woman  may  contract 
a  debt  which  she  morally  owes — owes  in  equity  and  good  conscience, 
lawfully  owes — but  which  she  cannot  be  personally  adjudged  to  pay." 

Is  the  limited  obligation  thus  resulting  a  "debt,"  within  the  mean- 
ing of  the  word  as  used  in  section  4  of  the  bankrupt  law  of  1898? 
Clause  "'a,"  §  4,  Bankr.  Law,  July  i,  1898,  c.  541,  30  Stat.  547  [U.  S. 
Comp.  St.  1901,  p.  3423],  provides  that  "any  person  who  owes  debts, 
except  a  corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a 
voluntary  bankrupt."  Clause  "b"  provides  that  "any  natural  person, 
except  a  wage  earner,  or  a  person  engaged  chiefly  in  farming  or  the 
tillage  of  the  soil,  any  unincorporated  company,  and  any  corporation 
engaged  principally  in  manufacturing,  trading,  printing,  publishing, 
mining,  or  mercantile  pursuits,  owing  debts  to  the  amount  of  one 
thousand  dollars  or  over,  may  be  adjudged  an  involuntary  bankrupt 
upon  default,  or  an  impartial  trial,  and  shall  be  subject  to  the  pro- 
visions and  entitled  to  the  benefits  of  this  act."  Blackstone  defines 
a  "debt"  as  follows :  "A  sum  of  money  due  by  certain  and  express 
agreement,  as  by  bond  for  a  determinate  sum,  a  bill  or  note,  a  special 
bargain,  or  a  rent  reserved  on  a  lease,  where  the  amount  is  fixed 
and  specific,  and  does  not  depend  upon  any  subsequent  valuation  to 
settle  it."  3  Bl.  Com.  154.  Again:  "Any  contract,  in  short,  where- 
by a  determinate  sum  of  money  becomes  due  to  any  person  and  is 
not  paid,  but  remains  in  action  merely,  is  a  contract  of  debt."  2 
Bl.  Com.  464.  "The  word  'debt'  is  of  large  import,  including  not 
only  debts  of  record  or  judgments  and  debts  by  specialty,  but  also 
128  F.— 25 
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obligations  arising  under  simple  contract  to  a  very  "wide  extent,  and 
in  its  popular  sense  includes  all  that  is  due  to  a  man  under  any  form 
of  obligation  or  promise."  Gray  v.  Bennett,  3  Mete.  (Mass.)  522, 
526;  Shane  V.  Francis,  30  Ind.  93.  "A  'debt'  signifies  whatever  one 
owes.  There  is  always  some  obligation  that  it  shall  be  paid,  but  the 
manner  in  which,  or  the  condition  upon  which,  it  is  to  be  paid,  or 
the  means  of  recovering  payment,  do  not  enter  into  the  definition." 
Rodman  v.  Munson,  13  Barb.  197.  .  "A  debt  is  a  sum  of  money  due 
by  contract,  express  or  implied."  Perry  v.  Washburn,  20  Cal.  350. 
Section  i  of  the  bankrupt  law  of  July  i,  1898,  c.  541,  which  gives  the 
meaning  of  words  and  phrases  used  in  the  act,  provides  in  paragraph 
II  (30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3419]),  "'debt'  shall  in- 
clude any  debt,  demand  or  claim  provable  in  bankruptcy,"  and  sec- 
tion 63  (30  Stat.  562  [U.  S.  Comp.  St.  1901,  p.  3447]),  relating  to 
debts  which  may  be  proved,  provides  as  follows :  "Debts  of  the  bank- 
rupt may  be  proved  and  allowed  against  his  estate  which  are  *  *  * 
(4)  founded  upon  an  open  account  or  upon  a  contract  express  or 
implied." 

These  broad  definitions  of  "debt"  from  the  text-books,  adjudicated 
cases,  and  the  bankrupt  law  all  clearly  include  the  obligation  law- 
fully contracted  by  a  married  woman,  not  a  free  dealer,  in  the  state 
of  Florida,  dealing  with  her  separate  estate. 

We  are  referred  to  no  adjudicated  cases  on  the  question  as  to 
whether  a  married  woman  can  be  adjudicated  a  bankrupt  under  the 
present  law — all  the  cases  cited  are  under  other  and  former  laws. 

The  English  cases  cited,  and  much  relied  on  by  counsel  for  peti- 
tioner (Ex  parte  Jones,  In  re  Grissel,  12  Chan.  Div.  484,  and  In  re 
Gardiner,  Ex  parte  Coulson,  20  Q.  B.  Div.  249),  lose  much  of  their 
force  here,  because  the  married  women's  property  act,  45  &  46  Vict., 
provides:  "Every  married  woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  sub- 
ject to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme 
sole."  And  section  152  of  the  bankruptcy  act  provides:  "Noth- 
ing in  this  act  shall  affect  the  provisions  of  the  married  women's 
property  act  1882." 

In  In  re  Kinkead,  3  Biss.  405,  Fed.  Cas.  No.  7,824,  a  case  decided 
under  the  law  of  1867,  wherein  it  was  held  that  a  married  woman  re- 
siding in  Illinois  could  be  adjudicated  a  bankrupt,  seems  to  have  turn- 
ed upon  the  laws  of  Illinois  with  regard  to  the  rights  of  married 
women.  In  the  note  by  the  learned  reporter  in  that  case  many  of  the 
current  decisions  in  this  country  and  in  England  are  reviewed,  and 
the  reporter  sums  up  as  follows : 

"Impossible  as  it  may  be  to  reconcile  the  decisions  on  the  general  question 
of  the  rights  and  liabilities  of  married  women,  the  duty  of  the  federal  courts  • 
in  administering  the  bankrupt  act  would  seem  to  be  simply  to  determine  the 
status  of  a  married  woman  under  the  existing  laws  of  the  state  where  the 
Jurisprudence  Is  to  be  exercised,  and  administer  the  act  upon  the  basis  of  the 
principles  thus  discovered.  The  foundation  of  bankruptcy  proceedings  is  in- 
debtedness; but  the  bankrupt  act  does  not  make  any  new  standard  of  liability 
— it  simply  operates  upon  those  already  existing.  The  application  of  the  act 
to  married  women  depends,  clearly,  not  upon  their  rights,  but  their  liabilities, 
and  those  liabilities  are  determined  by  the  law  of  the  forum  where  the  Juris- 
diction is  invoked." 
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From  what  has  been  said,  it  follows  that  we  do  not  agree  with  the 
learned  counsel,  whose  able  oral  argument  and  exhaustive  brief  have 
received  our  close  attention,  that  the  test  is  whether  the  contracts  of 
an  alleged  bankrupt  can  be  enforced  by  judgment  in  personam,  but 
rather  is  whether  the  said  contracts  constitute  an  existing  indebted- 
ness. 

The  object  of  the  bankrupt  law  is  twofold — ^the  benefit  of  the  cred- 
itors and  the  relief  of  the  bankrupt.  Mr.  Justice  Story  describes  a 
bankrupt  law  as  "a  law  for  the  benefit  and  relief  of  creditors  and 
their  debtors  in  cases  in  which  the  latter  are  unable  or  unwilling  to 
pay  their  debts."  2  Story,  Const.  §  1113,  note  2.  Mr.  Stephen 
speaks  of  it  as  "a  system  of  law  of  a  peculiar  and  anomalous  char- 
acter, intended  to  afford  to  the  creditors  of  persons  engaged  in  trade 
a  greater  security  for  the  collection  of  their  debts  than  they  enjoyed 
at  common  law  under  the  ordinary  remedy  by  action."  2  Steph. 
Com.  189.  It  cannot  be  necessary  that  both  objects  shall  be  attain- 
able in  order  to  warrant  proceedings  in  bankruptcy.  In  many,  per- 
haps a  majority,  of  cases,  the  relief  to  the  bankrupt  is  the  only  ques- 
tion, for  there  are  no  assets  to  distribute,  and  in  many  other  cases 
the  benefit  and  relief  of  creditors  is  the  only  object.  A  bankrupt 
may  through  fraud  have  lost  his  right  to  a  discharge.  An  insolvent 
corporation  whose  property,  including  all  franchises,  has  been  dis- 
tributed to  creditors  in  involuntary  proceedings  in  bankruptcy,  takes 
little,  if  anything,  by  a  discharge. 

But  this  can  be  said  for  the  petitioner  that,  if  she  is  discharged  in 
bankruptcy,  and  thereafter  she  is  sued  at  law  or  in  equity,  she  can 
plead  the  discharge  in  bankruptcy  as  well  as  coverture,  and  with  re- 
gard to  after-acquired  separate  property  she  will  be  relieved  from  all 
her  present  obligations.  The  legal  as  well  as  the  general  trend  of 
the  day  is  towards  emancipating  women,  married  or  single,  from  all 
legal  and  other  disabilities  not  bearing  on  the  other  sex,  and  par- 
ticularly in  all  directions  wherein  she  is  thought  to  be  handicapped 
in  earning  a  living,  taking  care  of  her  property,  or  carrying  on  busi- 
ness. And  if  a  married  woman  is  encouraged  and  permitted  to  carry 
on  business,  buy  and  sell — in  short,  be  a  trader,  as  she  is  in  Florida — 
why,  when  she  is  unfortunate  in  business  and  burdened  with  debts, 
shall  she  not,  like  the  married  man,  be  entitled  to  claim  and  have  her 
debts  wiped  from  the  slate  under  the  more  or  less  wise  provisions  of 
the  bankrupt  law? 

On  the  whole  matter,  we  conclude  that  neither  the  terms  nor  the 
policy  of  the  bankrupt  law  of  1898,  nor  any  outside  public  policy,  pre- 
clude, because  of  coverture,  a  woman  owing  debts  exigible  against 
her  property  from  being  adjudicated  a  bankrupt;  and  it  follows  that 
the  question  stated  at  the  beginning  of  this  opinion  must  be  answered 
in  the  affirmative,  and  that  this  petition  for  revision  be  denied. 

And  it  is  so  ordered. 
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BiacMAHON  et  al.  v.  UNITED  STATES  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    March  8»  190i.) 

No.  1,223. 

1.  LiFB  INSUBAI7CK— PaTICBRT  OF  RENEWAL  PBEMnjlf— ACCEPTANCE  OF  DSAFT 

Aftebwabd  Dishonobbd. 

Defendant  issuecl  life  insurance  policies,  which  were  delivered  on  re- 
ceipt of  a  year's  premiums.  They  provided  that  they  might  be  renewed 
from  year  to  year  by  the  payment  of  similar  premiums  within  the  days 
of  grace  allowed  after  the  expiration  of  each  year.  After  some  years  the 
insured  wrote  from  Mexico  asking  defendant  whether  it  had  an  agent 
there  to  whom  a  renewal  premium  could  be  paid,  and,  if  not,  to  whom  it 
could  be  sent,  and  received  an  answer  that  it  might  be  sent  to  New  York 
"by  check,  draft,  or  money  order  payable  to  the  order  of  the  company." 
Insured  purchased  a  New  York  draft  from  a  reputable  bank  in  Mexico, 
payable  to  defendant's  order,  and  mailed  it  to  defendant,  which  received 
it  before  the  expiration  of  the  year,  sent  the  insured  renewal  receipts 
for  another  year,  and  deposited  the  draft  for  collection.  Subsequently, 
but  before  the  draft  was  paid,  the  drawer  bank  susi)ended,  and  it  was  not 
paid.i  Defendant  demanded  the  return  of  its  renewal  receipts,  and,  not 
receiving  them  nor  further  payment,  declared  the  policies  canceled,  and 
refused  to  accept  a  renewal  premium  tendered  a  year  later.  Held,  that 
the  draft  was  not  sent  in  payment  of  any  indebtedness  from  the  Insured 
to  defendant,  the  insured  purchasing  renewed  insurance  each  year  for 
cash ;  that  having  purchased  a  draft  for  the  amount  of  a  year's  renewal 
premiums,  payable  to  defendant  and  not  indorsed  by  him,  in  accordance 
with  defendant's  instructions,  which  it  received  and  accepted  in  payment 
for  such  renewed  insurance  before  the  suspension  of  the  bank  which  is- 
sued it,  defendant  could  not  charge  the  loss  thereon  to  the  insured,  and 
cancel  his  policies  as  for  nonpayment  of  the  premium. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

Plaintiffs  in  error,  citizens  of  Texas,  sued  defendant  in  error,  a  New  York 
corporation,  in  an  action  at  .law  on  three  policies  of  life  insurance,  aggregating 
$10,000,  issued  by  the  defendant  on  the  life  of  Rudolph  C.  MacMahon,  payable 
on  his  death  to  the  plaintiff  Agnes  MacMahon,  his  wife,  who  had,  before  suit, 
assigned  a  half  interest,  to  her  coplaintiff  Charles  W.  Batsell.  The  defense 
pleaded  was  that  the  policies  became  void  before  the  death  of  the  insured,  on 
account  of  nonpayment  of  premiums.  The  Circuit  Court  sustained  this  defense, 
and  directed  a  verdict  for  the  defendant.  The  policies  were  issued  on  the  22d 
of  January,  1896,  by  the  defendant  in  New  York,  and  were  thereafter  delivered 
to  the  insured  in  Texas.  Annual  premiums  amounting  to  $183.90  each  year 
were  payable  in  New  York  at  the  company's  office,  and  in  case  of  loss  by  death 
of  the  insured  the  policies  were  likewise  payable  there.  Each  policy  contained 
the  following  provision :  "This  policy  shall  take  effect  only  upon  actual  pay- 
ment of  the  first  premium  hereon,  and  delivery  of  this  policy  to  the  assured 
(during  the  life  time  and  sound  health  of  the  insured),  in  exchange  for  the 
company's  receipt  for  said  payment  signed  by  the  president,  secretary,  assistant 
secretary,  or  actuary.  Failure  to  make  payment  of  any  subsequent  premium, 
either  to  the  company  or  to  a  duly  authorized  agent,  in  exchange  for  receipt 
signed  as  above,  or  non-payment  of  principal  or  interest  on  any  note  given  in 
connection  with  this  policy,  when  due,  will  render  this  contract  null  and  void. 
Whenever  this  policy  shall  become  null  and  void  from  any  cause,  all  payments 
made  hereunder  shall  become  forfeited  to  the  company,  except  that,  after  being 
in  force  three  full  years  an  extended  insurance  shall  be  allowed,  in  accordance 
with  the  requirements  of  chapter  690  of  the  Laws  of  1892  of  New  York."  The 
annual  premiums  for  the  first  and  second  years  were  duly  paid,  and  on  the 
25th  of  November,  1897,  the  insured  wrote  the  defendant  from  Puebla,  Mexico, 
where  he  was  then  sojourning,  and,  referring  to  the  policies  and  the  premiums 
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that  would  be  due  on  the  22d  of  January,  1898,  said :  "I  beg  to  come  to  you 
for  information  as  to  whom  amount  of  premiums  should  be  remitted.  Have 
you  an  agent  In  Mexico  authorized  to  receipt  for  such  remittances,  and  if  so, 
where?  If  not,  shall  I  remit  to  New  York  office  and  to  whom?"  In  reply, 
the  defendant  wrote  him  on  the  3d  day  of  December,  1897,*  as  follows :  **ln 
reply  to  your  communication  of  the  25th  ult  would  say  that  we  have  no  agent 
in  Mexico.  We  would  therefore  request  you  to  please  remit  the  premiums 
falling  due  on  your  policies  85,650-51-52  direct  to  this  office  within  the  grace 
allowed.  Remittance  may  be  made  by  check,  draft  or  money  order,  payable  to 
the  order  of  the  company."  Thereafter  the  plaintilT,  Agnes  MacMahon,  pur- 
chased from  the  bank  of  Leon  Raast,  of  the  associated  firm  of  Leon  Raast  and 
Raast,  Headen  &  Co.,  of  Puebla,  Mexico,  a  draft  or  bill  of  exchange,  payable 
to  the  defendant's  order,  drawn  on  Chas.  Einsiedler,  Rept  del  Credit  Lyonnais, 
New  York,  for  $183.90  in  American  gold,  for  which  she  paid  par,  and  this  draft, 
without  indorsement,  was  inclosed  by  the  Insured  in  a  letter  written  from  the 
City  of  Mexico  to  the  de;fendant  on  the  10th  of  January,  1898,  reading  thus : 
"Enclosed  please  find  draft  for  $183.90,  being  the  amount  due  on  my  life 
policies  Nos.  85,650,  85,651  and  85,652,  due  Jan.  22.  Please  mail  receipts  to  me 
at  above  address,  and  oblige."  The  defendant  received  this  letter  and  the  ac- 
companying draft  on  the  20th  of  January,  1898,  and  deposited  the  draft  for 
collection  and  credit  with  the  Importers*  &  Traders'  National  Bank  of  New 
York,  that  being  its  usual  bank  of  deposit  Acknowledgment  was  made  to  the 
Insured  by  letter  dated  the  21st  of  January,  1898,  reading  as  follows :  "Your 
favor  of  tha  10th  is  received  with  remittance  of  one  hundred,  eighty-three, 
90-100  Dollars,  being  amount  of  premiums  due  Jan.  22,  1898,  on  policies 
No.  85,650-1-2.  Enclosed  please  find  receipts  for  same,  with  postal  card,  which 
kindly  fill  out  with  your  P.  O.  address  in  full,  date,  sign  and  mail  to  us,  to 
complete  our  records,  on  which  your  address  now  is,  *E1  Paso,  Texas.' " 
Inclosed  with  this  letter  were  the  receipts  referred  to.  One  of  the  receipts 
read:  "$73.56.  Received  Seventy-three  &  56-100  Dollars,  being  the  annual 
premium  due  on  the  22nd  day  of  January.  1898,  on  Policy  on  the  life  of 
Rudolph  C.  MacMahon,  Policy  number  85,650,  subject  to  all  the  provisions, 
conditions  and  agreements  contained  in  the  above  mentioned  policy  and  the 
application  therefor,  and  those  endorsed  hereon,  all  of  which  are  hereby  re- 
ferred to*and  made  a  part  hereof.  This  receipt  is  not  binding  unless  counter- 
signed by  the  company's  cashier  or  by  ,  agent.     [Signed]  C.  P. 

Farleigh,  Secretary."  Across  the  face  of  this  receipt  was  the  following: 
"Countersigned  by  Arthur  C.  Perry,  Cashier,"  the  words  "Countersigned  by" 
being  stamped,  and  "Arthur  C.  Perry,  Cashier,"  being  signed.  There  were 
notices  and  statements  printed  on  the  back,  which  are  not  deemed  material. 
The  other  receipts  were  exactly  like  this,  except  as  to  amount  and  the  numbers 
of  the  policies.  On  the  21st  of  January,  1898,  the  Importers'  &  Traders' 
National  Bank  presented  the  aforesaid  draft  to  the  drawee  for  payment,  and 
payment  was  refused  for  want  of  funds,  but  the  drawee  stated  that  he  sup- 
posed funds  were  on  the  way,  and  if  the  draft  should  be  held  it  would  prob- 
ably be  paid.  The  draft  was  then  held  until  the  24th  of  January,  1898,  when 
it  was  again  presented,  and,  payment  being  again  refused,  was  protested. 
One  of  the  intervening  days  was  Sunday,  and  another,  being  Saturday,  was 
half  holiday.  The  bank  of  Leon  Raast  suspended  payments  on  the  21st  of 
January,  the  day  after  this  draft  was  received  in  New  York.  On  the  25th  of 
January,  1898,  the  defendant  returned  the  dishonored  draft  to  the  insured, 
in  a  letter  reading  as  follows:  "We  beg  leave  to  advise  you  that  the  draft 
of  Leon  Raast,  of  Puebla,  Mexico,  on  Chas.  Einsiedler,-  Rept  del  Credit  Lyon- 
nais, New  York,  to  our  order,  for  $183.90,  enclosed  with  your  favor  of  the  10th 
Inst,  to  pay  premiums  due  the  22nd  inst.  on  policies  85650-51-^52  upon  your 
life  was  not  paid  upon  presentation  and  has  been  protested  for  non-payment. 
We  return  said  draft  (with  protest  certificate)  herewith.  Said  draft  not 
having  been  paid,  of  course  the  premiums  were  not  paid,  and  we  therefore 
demand  that  you  return  at  once  the  renewal  receipts  sent  you  on  the  21st 
inst.  As  you  are  aware,  the  grace  allowed  for  payment  of  these  premiums 
expires  on  Feb.  22nd  proximo,  and  unless  the  remittance  for  said  premiums 
be  paid  by  you  on  or  before  that  day,  the  policies  will  become  forfeited.  You 
will  also  please  send  us  remittance  of  $1.25  for  notary's  fee  on  the  protested 
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draft"  Neither  the  receipts  nor  the  draft  were  ever  returned  to  the  defend- 
ant, nor  did  the  insured  remit,  and  after  some  correspondence  the  defendant, 
on  the  5th  of  April,  1898,  wrote  the  Insured  stating  that  the  policies  had 
lapsed  owing  to  nonpayment.  On  the  12th  of  December,  1898,  the  Insured 
notified  the  defendant  by  letter  that  he  would  probably  tender  the  premiums 
due  in  January,  1899,  and  the  defendant  replied  on  the  14th  of  January. 
1899,  reasserting  that  the  premiums  of  1898  had  not  been  paid,  and  that  the 
policies  had  consequently  lapsed.  Thereafter,  on  the  17th  of  February,  1899. 
the  insured,  through  a  representative  of  Wells,  Fargo  &  Co.'s  Express,  ten- 
dered the  defendant  In  lawful  money,  at  Its  office  in  New  York,  $183.90  In 
payment  of  the  premiums  due  on  the  22d  of  January,  1899.  This  the  de- 
fendant refused  to  accept,  on  the  ground  that  the  policies  had  become  forfeited 
and  void  by  nonpayment  of  the  premiums  due  on  the  22d  of  January,  1898. 
No  further  payment  or  tender  of  premiums  was  ever  made,  and  on  the  30th 
of  January,  1901,  the  Insured  died.  There  was  a  clause  In  the  policies  re- 
quiring proofs  of  death  upon  the  company's  blanks,  and  during  the  month  of 
February,  1901,  the  plaintiff  Agnes  MacMahon  applied  to  the  defendant  for 
blank  forms  to  make  out  and  furnish  proofs  of  death,  whereupon  the  de- 
fendant declined  to  furnish  such  blanks,  and  denied  liability  under  the  poli- 
cies. Payment  was  formally  demanded  and  refused,  and  the  present  action 
brought  The  trial  judge  directed  a  verdict  for  the  defendant  Plaintiff  sued 
out  error,  and,  with  appropriate  assignments,  presents  this  action  of  the  trial 
Judge  as  erroneous. 

A.  L.  Beaty,  for  plaintiffs  in  error. 

Geo.  Clark  and  D.  C.  Bolinger,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge,  having  stated  the  case,  delivered  the 
opinion  of  the  court. 

In  our  opinion,  the  Circuit  Court  erred  in  directing  a  verdict  for  the 
defendant  m  this  case.  The  policies  were  issued  on  the  22d  of  Jan- 
uary, 1896,  by  the  defendant,  in  New  York,  and  were  thereafter  de- 
livered to  insured,  in  Texas.  Each  of  these  policies  contained  the  fol- 
lowing provision : 

"This  policy  shall  take  effect  only  upon  actual  payment  of  the  first  pre- 
mium thereon,  and  delivery  of  this  policy  to  assured  during  the  life-time  and 
sound  health  of  the  Insured,  in  exchange  for  the  company's  receipt  for  said 
payment  signed  by  the  president,  secretary,  assistant  secretary  or  actuary." 

It  is  clear  that  the  dealings  of  the  parties  were  for  cash.  No  credit 
was  in  the  contemplation  of  either,  and  there  was  no  opportunity  for  a 
debt  from  the  insured  to  the  defendant  to  arise.  The  carefully  guard- 
ed provisions  with  reference  to  the  issuance  of  the  binding  receipts 
show  that  it  was  in  contemplation  of  both  parties  that  a  receipt  was 
to  be  delivered  only  upon  payment  of  the  premiums,  and  that  its  de- 
livery put  the  contract  evidenced  by  the  policy  into  effect,  to  con- 
tinue for  the  space  of  one  year,  with  allowed  grace.  By  the  terms  of 
the  policies  the  company  offered  the  insured  the  privilege  of  renew- 
ing the  same  in  precisely  the  same  manner — that  is  to  say,  for  cash  to 
be  paid  during  the  life  of  the  policy  (one  year,  with  allowed  grace) — 
and  to  obtain  therefor  a  similar  receipt,  carefully  guarded  in  its  terms 
and  execution,  which  should  have  the  effect  to  continue  the  policy 
for  the  period  of  another  year,  with  grace.  In  the  provisions  for  such 
renewal — if  renewal  should  be  desired  by  the  insured — there  was 
the  same  absence^  of  any  intent  on  the  part  of  either  of  the  parties 
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to  deal  on  credit,  or  to  permit  the  bringing  into  being  of  a  debt  from 
the  insured  to  the  company.  When  the  original  dealings  took  place, 
the  insured  and  his  wife  (the  assured)  were  sojourning  in  Waco,  Tex. 
The  premiums  then  paid,  and  a  like  amount  subsequently  paid,  carried 
the  policies  in  full  force  up  to  the  22d  of  January,  1898.  In  the  fall 
of  1897  the  insured' was  sojourning  in  the  city  of  Puebla,  M^exico,  from 
which  city  he  wrote  the  defendant  asking  information  as  to  whom  fu- 
ture premiums  should  be  remitted;  whether  they  had  an  agent  in 
Mexico  authorized  to  receipt  for  such  remittances,  and  if  so,  where  ? 
and,  if  not,  whether  he  should  remit  to  the  New  York  office,  and  to 
whom?  The  defendant  replied:  "We  have,  no  agent  in  Mexico. 
You  will  remit  premiums  to  the  New  York  office  within  the  grace 
allowed.  Remittance  may  be  made  by  check,  draft  or  money  order, 
payable  to  the  order  of  the  company."  In  compliance  with  this  ad- 
vice and  directions,  the  insured  procured  in  the  city  of  Puebla,  Mex- 
ico, banker's  New  York  exchange,  drawn  "payable  to  the  order  of 
the  company,"  for  $183.90,  American  gold,  and  forwarded  the  same 
by  mail  to  the  defendant  at  its  New  York  office,  where  it  was  duly 
received  by  the  defendant  on  January  20,  1898.  At  this  time  the  pol- 
icies were  still  in  force,  and  the  insured  was  not  indebted  to  the  de- 
fendant in  any  amount.  On  the  afternoon  of  January  20,  1898,  this 
banker's  draft,  "payable  to  the  order  of  the  company,"  and  not  in- 
dorsed by  the  insured,  the  defendant  deposited  for  collection  and 
credit  with  the  Importers'  &  Traders'  National  Bank  of  New  York, 
that  being  its  usual  bank  of  deposit;  and  on  the  same  day  the  de- 
'  fendant  issued  and  mailed  to  the  insured's  address  premium  receipts 
in  the  customary  and  usual  form,  which,  in  due  course  of  the  mails, 
came  into  the  possession  of  the  insured.  On  the  most  approved 
judicial  authority,  it  seems  clear  to  us  that  this  transaction,  in  no 
one  of  its  particulars,  evidences  or  tends  to  show  the  existence  of  a 
debt  from  the  insured  to  the  defendant;  but,  on  the  contrary,  neg- 
atives such  existence,  and  permits  no  inference  to  be  made  other 
that  that  the  dealing  was  strictly  cotemporaneous — the  offer  of  a 
given  price  for  a  given  kind  and  quality  of  insurance,  and  the  accept- 
ance of  the  offer  as  tendered.  There  is  nothing  in  the  evidence  tend- 
ing to  show  that  at  any  time  the  insured  obligated  himself  to  pay  the 
amount  of  the  premiums,  or  did  any  act  from  which  such  an  obliga- 
tion could  have  been  implied.  The  mere  sending  of  the  draft  in  com- 
pliance with  advice  and  directions,  "payable  to  the  order  of  the  com- 
pany," and  not  indorsed  by  him,  gave  the  defendant  no  right  of  action 
against  him.  It  could  not  sue  him  on  the  draft,  because  he  was  not 
a  party  to  it ;  it  could  not  sue  him  on  any  obligation  to  pay  the  future 
premiums,  because  he  had  entered  into  no  such  obligation.  He  had 
parted  with  his  money  to  the  "drawer  bank"  in  the  city  of  Puebla, 
Mexico,  and  obtained  the  drawer  bank's  draft  for  the  amount  in 
American  gold,  which  was  the  price  of  the  article  he  wished  to  buy, 
namely,  the  defendant's  receipts,  which  would  put  in  force  for  an- 
other given  period  from  the  22d  of  January,  1898,  the  policies  orig- 
inally obtained  from  the  defendant.  If  we  grant  that  the  defendant 
need  not  have  accepted  this  draft,  and  need  not  have  executed  and 
delivered  to  the  insured,  by  mailing  the  same  to  him,  the  binding 
receipts  until  the  draft  was  paid  (as  to  which  we  express  no  opinion). 
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it  did,  immediately  upon  receiving  the  bill  of  exchange,  execute  and 
forward  to  the  insured  the  very  article  which  the  bill  was  sent  to 
buy.  If  the  defendant  had  brought  an  action  at  law  against  Mac- 
Mahon  for  the  amount  of  the  premiums,  counting  on  the  same  as  a 
debt,  or  had  brought  its  action  on  the  draft,  the  courts  would  have 
held  that  MacMahon  was  not  bound,  and  that  the  defendant's  re- 
course was  on  the  "drawer  bank."  In  determining  the  question  be- 
fore us,  we  deem  it  immaterial  whether  the  contracts  of  insurance 
are  held  to  be  New  York  contracts  or  Texas  contracts.  In  our  con- 
sideration of  this  case  we  have  not  proceeded  on  any  theory  that  the 
law  of  New  York  has  peculiar  application  to  the  action  on  these  con- 
tracts. The  decisions  cited  have  the  authority  of  the  high  court 
which  rendered  them,  and  of  the  sound  reasoning  with  which  they 
.  are  supported  in  the  opinions  which  accompanied  their  deliverance. 
Hall  V.  Stevens,  ii6  N.  Y.  201,  22  N.  E.  374,  5  L.  R-  A.  620:  Shaw 
V.  Insurance  Company,  69  N.  Y.  292 ;  Gibson  v.  Tobey,  46  N.  Y. 
649,  7  Am.  Rep.  335;  Youngs  v.  Stahelin,  34  N.  Y.  264;  Noel  v. 
Murray,  13  N.  Y.  167;  Whitbeck  v.  Van  Ness,  11  Johns.  409,  6  Am. 
Dec.  383. 

Of  the  decisions  of  the  United  States  Supreme  Court,  cited  by 
counsel  for  defendant,  we  have  examined:  Iowa  Life  Insurance 
Company  v.  Lewis,  187  U.  S.  335,  23  Sup.  Ct  126,  47  L.  Ed.  204; 
Mutual  Life  Insurance  Company  of  New  York  v.  Cohen,  179  U.  S. 
262,  21  Sup.  Ct.  106,  45  L.  Ed.  181 ;  Equitable  Life  Assurance  So- 
ciety v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed.  497; 
Klein  v.  Insurance  Company,  104  U.  S.  88,  26  L.  Ed.  662;  and 
Thompson  v.  Insurance  Company,  104  U.  S.  252,  26  L.  Ed.  765.  We 
have  found  nothing  in  either  of  them  which  is  inconsistent  with  the 
views  we  have  expressed.  The  case  of  National  Loan  &  Insurance 
Company  v.  Coble,  51  Neb.  5,  70  N.  W.  503,  does  support  the  con- 
tention of  the  defendant,  but  we  are  satisfied  that  it  is  in  opposition 
to  the  weight  of  precedent,  and  we  decline  to  follow  it.- 

There  was,  in  these  dealings  of  the  insured  with  the  defendant, 
not  the  slightest  odor  of  fraud  or  trace  of  unfairness.  The  exchange 
on  New  York  was  drawn  in  the  city  of  Puebla,.  Mexico,  by  a  bank 
in  good  standing  and  credit  at  the  time  the  bill  was  purchased,  and 
was  sent  by  mail  to  the  defendant,  and  was  received  by  it  at  New 
York  before  the  "drawer  bank"  suspended  payment.  In  accordance 
with  the  defendant's  directions,  the  draft  was  made  "payable  to  the 
order  of  the  company."  It  was  not  indorsed  by  the  insured.  It 
cost  the  insured  in  actual  money  the  precise  amount  for  which  it  was 
drawn.  The  insured  having  been  induced  by  the  defendant  to  pur- 
chase it,  and  having  parted  with  his  money  in  perfect  good  .faith, 
and  duly  delivered  it  to  the  defendant,  which  thereby  became  the 
owner  of  it,  the  resulting  loss  must  rest  with  it,  the  owner  at  the 
time  the  loss  occurred.  The  transaction,  therefore,  must  be  held  to 
constitute  payment  of  the  premiums  which  the  insured  wished  to  pay 
and  for  which  the  defendant  receipted,  giving  the  policies  effect  for 
one  year,  with  grace,  from  the  22d  of  January,  1898. 

There  can  hardly  be  a  question  that  the  subsequent  actions  of  the 
defendant  relieved  the  insured  and  the  assured  from  the  duty  of  re- 
mitting premiums  to  cover  the  subsequent  years  up  to  the  death  of 
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the  insured.  Within  the  year  and  allowed  grace  from  the  22d  of 
January,  1898,  the  insured  made  actual  tender  of  the  amount  to  meet 
the  premiums  required  to  give  the  policies  effect  after  the  22d  of 
January,  1899,  and  the  money  was  refused  on  the  ground  that  the 
policies  had  become  void.  The  strictest  law  and  the  most  searching 
equity  did  not  require  the  repetition  of  this  tender,  without  notice 
from  the  defendant  that  it  would  be  received.  The  defendant  having 
received  payment  of  the  third  premium  by  the  acceptance  of  the  draft 
and  its  action  thereon,  and  having  refused  to  accept  the  tender  sub- 
sequently made,  the  policies  did  not  become  void,  and  the  assured's 
rights  thereunder  were  not  forfeited.  Of  course,  the  unpaid  premi- 
ums are  to  be  deducted,  with  interest,  from  the  time  at  which  they 
would  have  been  received  but  for  the  action  of  the  defendant. 

It  follows  that  this  case  must  be  reversed  and  remanded  to  the 
Circuit  Court,  with  directions  to  that  court  to  grant  the  plaintiff  a 
new  trial,  and  thereafter  to  proceed  in  the  same  in  conformity  with 
the  views  expressed  in  this  opinion. 

The  question  we  have  discussed  seems  to  be  the  only  one  that  is 
really  controverted  between  the  parties,  therefore  the  other  features 
of  the  case  require  no  comment  from  us. 

Reversed  and  remanded. 

PARDEE,  Circuit  Judge,  concurs  in  the  result 

On  Rehearing. 
(April  6,  1904.) 

PER  CURIAM.    The  petition  for  rehearing  is  denied. 


HECKMAN  et  al.  v.  SUTTER  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  7,  1904.) 

No.  792. 

1.  Public  Lands— Auibkan  Tide  Lands— Right  or  Ocoupanot. 

The  provision  of  section  8,  Act  May  17,  1884,  c.  53,  23  Stat  24,  26,  es- 
tablishing a  civil  government  for  Alaska,  and  creating  a  land  district 
therein,  that  '*the  Indians  or  other  persons  in  said  district  shall  not  be 
disturbed  in  the  possession  of  any  lands  actually  in  their  ose  or  occupa- 
tion or  now  claimed  by  them,  but  the  terms  under  which  such  persons 
may  acquire  title  to  such  lands  is  reserved  for  future  legislation  by  Con- 
gress," applies  to  all  lands,  including  tide  lands,  over  which  the  federal 
government  has  exclusive  Jurisdiction  and  power  of  disposal,  and  pro- 
tects possessory  rights  which  were  then  exercised  and  claimed  for  fishing 
or  other  purposes  by  occupants  of  adjoining  uplands  against  others  who 
assert  a  common  right  to  fish  thereon. 

Appeal  from  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

Chickering  &  Gregory,  for  appellants. 

Piles,  Donworth  &  Howe  and  Winn  &  Shackleford,  for  appellees. 

Page,  McCutchen  &  Knight,  amici  curis. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 
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ROSS,  Circuit  Judge.  The  case,  as  well  as  the  acts  of  Congress 
bearing  upon  the  question  involved,  will  be  found  stated  in  the  opin- 
ion of  this  court  delivered  on  the  former  hearing.  119  Fed.  83,  55  C. 
C.  A.635.    We  there  said : 

"When,  in  1884,  Congress  undertook  to  provide  a  civil  government  for  Alaska, 
it  made  of  the  territory  a  land  district ;  located  a  United  States  land  office  at 
Sitka ;  put  in  full  force  and  effect  therein  *the  laws  of  the  United  States  relat- 
ing to  mineral  claims  and  the  rights  incident  thereto,'  with  certain  conditions 
not  necessary  to  be  mentioned,  withholding  therefrom  the  application  of  the 
general  land  laws  of  the  United  States,  and  expressly  declaring  'that  the 
Indians  or  other  persons  in  said  district  shall  not  be  disturbed  in  the  posses- 
sion of  any  lands  actually  in  their  use  or  occupation  or  now  claimed  by  them, 
but  the  terms  under  which  such  persons  may  acquire  title  to  such  lands  is 
reserved  for  future  legislation  by  CJongress.'  Section  8,  Act  May  17,  1884,  c 
53,  23  Stat  24,  26.  There  has  been  no  'future  legislation  by  Congress'  that 
applies  to  the  present  case,  for  this  case  involves  no  question  of  purchase  or 
entry,  and  concerns  only  the  right  of  occupancy  and  use  of  certain  of  the  lands 
of  the  United  States,  including  a  small  strip  of  tide  land,  as  against  a  similarly 
asserted  right  on  the  part  of  third  persons,  which  occupancy  and  use  in  no 
manner  interferes  with  the  right  of  navigation  of  the  public  waters.  The  pro- 
hibition contained  in  the  act  of  1884  against  the  disturbance  of  the  use  or  pos- 
session of  any  Indian  or  other  person  of  any  land  in  Alaska  claimed  by  them 
is  sufficiently  general  and  comprehensive  to  include  tide  lands  as  well  as  lands 
above  high-water  mark.  Nor  is  it  surprising  that  Congress,  in  first  dealing  with 
the  then  sparsely  settled  country,  was  disposed  to  protect  its  few  inhabitants 
in  the  possession  of  lands,  of  whatever  character,  by  means  of  which  they  eked 
out  their  hard  and  precarious  existence.  The  fact  that  at  that  time  the  Indians 
and  other  occupants  of  the  country  largely  made  their  living  by  fishing  was  no 
doubt  well  known  to  the  legislative  branch  of  the  government,  as  well  as  the 
fact  that  that  business,  if  conducted  on  any  substantial  scale,  necessitated  the 
use  of  parts  of  the  tide  flats  in  the  putting  out  and  hauling  in  of  the  necessary 
seines.  Congress  saw  proper  to  protect  by  its  act  of  1884  the  possession  and 
use  by  these  Indians  and  other  persons  of  any  and  all  lands  in  Alaska  against 
intrusion  by  third  persons,  and  so  far  has  never  deemed  it  wise  to  otherwise 
provide.  That  legislation  was  sufficient  authority,  in  our  opinion,  for  the  decree 
of  the  court  below  securing  the  complainants  in  the  use  and  i>ossession  of  land 
which  the  evidence  shows  and  the  court  found  was  held  and  maintained  at  the 
time  of  their  disturbance  therein  by  the  defendants,  and  for  years  theretofore 
had  been  so  held  and  maintained." 

Further  consideration  has  but  confirmed  us  in  the  correctness  of 
these  views.  The  act  of  1884  made  no  provision  for  the  disposition  of 
the  title  of  any  of  the  public  domain  except  mineral  lands ;  on  the 
contrary,  it  thereby  expressly  withheld  from  Alaska  the  application  of 
*'the  general  land  laws  of  the  United  States."  Section  8,  Act  May  17, 
1884,  c.  53,  23  Stat.  24,  26.  Those  general  land  laws  are  not,  there- 
fore, the  source  from  which  to  derive  the  meaning  of  Congress  in 
using  the  words  "any  lands"  in  the  proviso  of  the  act  of  May  17, 
1884,  "that  the  Indians  or  other  persons  in  said  district  shall  not  be 
disturbed  in  the  possession  of  any  lands  actually  in  their  use  or  oc- 
cupation or  now  claimed  by  them."  Having  extended  to  Alaska  the 
laws  of  the  United  States  relating  to  mineral  claims  only,  if  Congress 
had  intended  to  protect  the  Indians  and  other  persons  in  their  posses- 
sion of  or  claim  to  such  mineral  claims  only,  one  would  naturally  ex- 
pect the  intention  to  be  manifested  by  the  words  "such  mineral 
claims,"  or  "such  mineral  lands,"  or  other  equivalent  limited  expres- 
sion, and  not  by  the  broad  and  comprehensive  words  "any  lands," 
used  in  the  act  of  1884.    Nor  is  it  reasonable  to  suppose  that  Congress 
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intended  the  broad  and  comprehensive  terms  thus  used  by  it  to  be 
limited  by  the  interpretation  put  upon  the  term  "public  lands"  in  the 
general  land  laws,  which  it  expressly  provided  should  not  be  in  force 
in  Alaska.  In  providing  for  a  civil  government  for  that  territory,  as 
it  did  by  the  act  of  1884,  Congress  was  dealing  with  the  then  condi- 
tion of  the  country ;  and  in  providing  for  such  a  government  it  saw 
proper  to  protect  the  existing  possession  of  any  and  all  lands  then 
held  by  the  Indians  or  other  persons  in  the  territory.  These,  as  Con- 
gress must  have  known,  were  at  the  time  but  few  in  number.  It  did 
not  provide  for  the  protection  of  the  possession  of  any  lands  by  any 
person  or  persons  who  might  acquire  possession  or  make  claim  there- 
to in  the  future.  It  is  true  that  it  has  never  been  the  policy  of  the 
United  States  to  dispose  of  its  tide  lands,  but,  on  the  contrary,  that 
its  policy  has  always  been  to  retain  them  for  the  benefit  of  the  future 
state  in  which  they  might  lie.  But  it  is  thoroughly  settled  that  the 
United  States  has  all  the  power  of  national  and  municipal  govern- 
ment over  its  territories,  and  may,  if  it  sees  fit  to  do  so,  grant  rights 
in  or  titles  to  the  tide  lands  of  its  territories  as  well  as  the  public 
lands  therein  situated  above  high- water  mark.  Shively  v.  Bowlby,  152 
U.  S.  I,  14  Sup.  Ct.  548,  38  L.  Ed.  331,  and  the  numerous  cases  there 
cited. 

Most  of  our  people  thought  that  Mr.  Seward  was  engaged  in  a 
sorry  business  when,  in  1867,  he  bought  from  Russia  for  $7,200,000 
what  is  now  the  territory  of  Alaska,  from  whose  ground  is  now  taken 
by  the  enterprising  miners  more  than  that  amount  in  gold  in  a  single 
summer.  Who  knows  but  that,  with  its  rapid  settlement,  the  building 
of  roads  and  railroads,  telegraph  and  telephone  systems,  the  devel- 
opment of  its  vast  fisheries  and  mines  and  other  possible  resources. 
Congress  may  some  day  admit  it  to  statehood,  with  the  same  right  to 
the  tide  lands  within  its  borders  that  passed  to  California,  Oregon,  and 
Washington  upon  their  admission  to  the  Union?  In  each  of  these 
states,  in  providing  for  the  disposal  of  such  tide  lands,  the  Legis- 
lature gave  a  preferred  right  of  purchase  to  persons  in  possession 
thereof,  and  who  had  erected  improvements  thereon.  St.  Cal.  1867- 
68,  p.  716,  c.  543;  Hill's  Ann.  Laws  Or.  1892,  §  3599;  St.  Wash. 
1889-90,  p.  431.  In  the  state  of  Washington  the  statute  cited  con- 
ferred upon  the  upland  proprietor  the  preferred  right  of  purchasing 
the  tide  lands  in  front  of  him,  and  the  Supreme  Court  of  that  state 
in  the  case  of  West  Coast  Improvement  Co.  v.  Winsor,  8  Wash.  490, 
36  Pac.  441,  held  that  no  mere  trespasser  should  be  allowed  to  occupy 
or  in  any  manner  interfere  with  the  possession  of  the  upland  owner 
of  the  tide  lands  upon  his  front,  until  such  time  as  he  could  exercise 
his  right  to  purchase  the  same  from  the  state ;  saying,  among  other 
things : 

**If  the  courts  should  hold  that  the  upland  owner  had  no  right  to  prevent  one 
having  no  claim  whatever  from  squatting  upon  tide  lands  in  his  front,  we 
should  have  such  a  state  of  facts  existing  as  would  tend  greatly  to  the  prejudice 
of  the  public  interests.  The  delays  of  the  law  are  such  that  it  may  be  years 
before  it  will  be  finally  determined  as  to  the  right  to  acquire  ownership  under 
the  state,  and  if,  during  all  that  time,  the  possession  of  such  tide  lands  is  to  be 
the  subject  of  an  uncontrolled  scramble  between  those  claiming  no  right  what- 
ever thereto,  a  most  objectionable  state  of  affairs  will  be  inaugurated.  In  our 
opinion,  the  courts  are  not  obliged  to  sit  idly  by  and  allow  the  unrestrained 
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action  of  the  ofBcer  in  charge  In  negligently  permitting  the  boat  to  be  over- 
loaded, in  consequence  of  which  it  was  swamped,  and  a  number  of  the  pas- 
sengers were  drowned,  such  negligence  of  the  officer  was  with  "the  privity 
or  knowledge"  of  the  company,  which  is  not  entitled  to  a  limitation  of  ita 
liability  for  claims  UriBing  out  of  the  disaster,  under  Eer.  St.  ||  4283-^4285 
[U.  S.  Comp.  St  1901,  p.  2944]. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  California. 

For  opinion  below,  see  123  Fed.  838* 

H.  M.  Wright,  for  appellant. 
Nathan  H.  Frank,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict  Judge. 

ROSS,  Circuit  Judge.  In  September,  1900,  the  steamer  Albion, 
owned  by  the  appellee,  Kimball  Steamship  Company,  was  anchored  in 
Golovin  Bay,  Alaska,  about  a  mile  and  a  half  from  the  beach;  and, 
being  ready  to  proceed  on  a  vojrage  from  that  place  to  San  Francisco, 
one  of  her  small  boats  was  sent,  in  charge  of  her  second  officer  and 
two  sailors,  to  the  shore,  to  bring  to  the  steamer  such  persons  as  in- 
tended to  take  passage  on  her.  In  returning,  the  boat  capsized,  and 
some  of  the  passengers  were  drowned — ^among  them,  Louis  G.  Weiss- 
haar.  Of  his  estate  Ella  M.  Weisshaar  was  afterwards  appointed  ad- 
ministratrix, and  as  such  administratrix  she  commenced  an  action  at 
law  in  the  superior  court  of  the  city  and  county  of  San  Francisco,  state 
of  California,  against  the  appellee,  for  the  recovery  of  damages  in  the 
sum  of  $40,000  for  the  death  of  her  husband.  That  action  had  not 
been  tried,  but  was  at  issue,  when  the  appellee  filed  in  the  court  below 
its  petition,  by  virtue  of  sections  4283-4285  of  the  Revised  Statutes  of 
the  United  States  [U.  S.  Comp.  St.  1901,  p.  2944],  for  the  purpose  of 
contesting  its  liability  for  any  damage  or  injury  growing  out  of  the  ac- 
cident, and  for  the  purpose  of  limiting  its  liability  in  the  event  of  be- 
ing held  responsible.  In  its  petition  the  petitioner  alleged  that  the  over- 
turning of  tht  boat — 

**Was  in  no  way  cansed  by  fanlt  or  negligence  on  the  part  of  the  master  or  the 
crew  of  said  steamer  Albion,  or  any  of  them,  and  that  the  loss,  damage,  and 
Injury,  if  any,  thereby  done,  occasioned,  or  incurred,  were  without  fanlt  on  the 
part  of  yonr  petitioner,  and  without  its  privity  or  knowledge,  but  that  the 
fault  of  the  said  swamping  and  overturning  was  due  entirely  to  the  acts  and 
conduct  of  the  passengers  in  said  boat,  in  standing  upon  their  seats  in  said  boat 
and  causing  her  to  overturn,  combined  with  inevitable  accident  occurring  by 
reason  of  the  condition  of  the  wind  and  wave  at  the  time  of  said  swamping 
and  overturning ;  that  nevertheless  certain  persons  have  made  claims  against 
petitioner  for  losses  arising  out  of  said  swamping  and  overturning,  which  said 
claims  are  for  alleged  loss  of  life  of  some  of  such  passengers,  and  alleged  loss 
of  baggage  so  being  transported  as  aforesaid;  that  among  said  claims  Is  the 
claim  of  Ella  M.  Weisshaar,  as  administratrix  of  the  estate  of  Louis  Q.  Weiss- 
haar, deceased,  which  said  Louis  Q.  Weisshaar  is  claimed  by  said  claimant  to 
have  been  one  of  the  passengers  so  carried  on  said  boat,  and  so  drowned  by 
reason  of  said  swamping  and  overturning;  that  other  claims  have  been  as- 
serted against  your  petitioner,  and  that  other  claimants  have  threatened  to  file 
libels  against  said  steamer  or  to  bring  actions  against  your  petitioner ;  and  that 
your  petitioner  apprehends  and  is  in  fear  that  other  claims  in  addition  to 
those  set  forth  will  be  presented  against  it,  or  said  steamer  Albion,  by  other 
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parties  who  may  have  sustained  loss,  damage,  or  injury  by  reason  of  the  mat- 
ters and  things  hereinbefore  set  forth."    * 

It  is  further  averred  in  the  petition  that  there  was  freight  pending  by 
reason  of  the  trip  on  which  the  steamer  was  engaged  at  Uie  time  of 
the  accident,  amounting  to  $2,265;  that  the  value  of  the  steamer 
at  the  close  of  the  voyage  did  not  exceed  $15,000,  and  that  the  amount 
of  the  claims  already  presented,  and  as  apprehended  and  threatened,  far 
exceeds  the  value  of  the  steamer  and  the  pending  freight ;  that  there  is 
no  lien  on  the  steamer  prior  or  paramount  to  any  lien  that  may  have 
attached  by  reason  of  the  matters  alleged. 

The  value  of  the  steamer  and  the  freight  pending  were  duly  ap- 
praised, and  the  administratrix  of  the  estate  of  the  deceased,  Weiss- 
haar,  answered  the  petitiwi,  putting  in  issue  its  material  avennents,  and 
presenting  a  claim  for  damages  for  the  drowning  of  her  husband.  In 
its  opinion,  the  court  below  said: 

"It  sufficiently  appears  from  the  evidence  that  Louis  D.  Weisshaar  was  one 
of  the  persons  drowned.  It  also  appears  that  the  boat  upon  the  occasion  re- 
ferred to  carried  a  greater  number  of  persons  than  allowed  by  law,  and  also 
some  baggage.  It  was  down  by  the  head,  and  so  much  overloaded  that  it  had 
but  little  xreeboard,  and,  in  consequence  thereof,  as  soon  as  the  rough  water 
of  the  bay  was  encountered,  filled  with  water  and  capsized.  Before  it  left  the 
beach,  the  second  mate  of  the  Albion,  who  was  in  command  of  the  boat,  notified 
those  who  were  in  it  that  it  was  overcrowded,  and  asked  some  of  them  to  get 
out  and  wait  until  the  boat  should  return  for  them.  Some  of  them  did  go 
ashore,  but,  assured  by  one  of  the  passengers  that  there  was  room  in  the  boat 
for  more,  most  of  them  came  back  again ;  the  officer  still  protesting  that  it  was 
overcrowded.  Such,  in  substance,  is  his  testimony,  and  in  this  he  is,  to  some 
extent,  corroborated  by  Carville  and  De  Lay,  two  witnesses  whose  depositions 
were  offered  in  evidence  by  the  claimant  The  deceased  had  not  actually  en- 
gaged passage  upon  the  steamer/  but  was  going  aboard  for  that  purpose."  128 
Fed.83S. 

The  court  below  very  properly  held  that  the  petitioner,  having  under- 
taken to  convey  the  deceased  to  the  steamer  for  passage  thereon,  was 
^under  the  same  obligation  to  use  proper  care  in  transporting  him  as  if 
^he  had  paid  for  or  engaged  his  passage  in  advance.    The  court  below, 
'  however,  further  held  that  the  deceased  was  guilty  of  contributory  neg- 
ligence in  remaining  in  the  boat  after  he  and  the  other  passengers  there- 
in were  notified  by  the  officer  in  command ;  that,  "in  so  remaining,  the 
deceased,  as  well  as  the  other  passengers  in  the  boat,  assumed  the  risk 
resulting  from  its  overcrowded  condition,  and  voluntarily  encountered 
a  danger  which  a  prudent  man  with  notice  would  have  avoided."    The 
court  accordingly  dismissed  the  claim  of  the  administratrix  of  the  es- 
tate of  the  deceased,  Weisshaar,  and  entered  a  decree  to  the  effect  that 
the  petitioner  is  not  liable  for  damages  growing  out  of  the  overturning 
of  the  boat. 

The  evidence  shows  that  the  capacity  of  the  boat  was  14  persons, 
without  baggage.  At  the  time  of  the  accident  in  question  it  contained 
18  persons,  a  trunk,  2  tool  chests,  and  3  or  4  sailors'  bags.  The  boat 
was  in  charge  of  the  second  officer  of  the  ship,  who  had  under  him  two 
sailors,  and,  when  ready  to  receive  its  passengers  was  stranded,  with  its 
bow  weH  up  on  the  sands  of  the  beach.  The  evidence  shows  that  the 
deceased,  Weisshaar,  was  the  fifth  man  to  enter  the  boat,  and  took 
his  seat  about  amidship.     He  had  been  preceded  by  a  Capt.  Tyson,  and 
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by  the  president  of  the  appellee  steamship  company,  Mr.  Marsden.  In 
his  direct  examination  the  ship's- officer  in  command  of  the  boat  was 
questioned  and  answered  as  follows : 

''Q.  State  what  happened  at  the  shore  before  yon  left  there,  with  respect  to 
the  passengers  getting  in,  and  your  protesting,  and  whatever  else  happened? 
A.  The  passengers  crowded  Into  the  boat,  and  I  told  them  that  *this  boat  only 
holds  fourteen  passengers.'  After  some  talk,  five  or  six  passengers  went  out 
of  the  boat,  and  went  on  the  beach  again.  I  was  just  going  to  leave,  when  Mr. 
Tyson  sang  out :  *There  is  lots  of  room.  Ck)me  on,  boys.'  He  mentioned  a  few 
names.  Joe  Ck)rbell  was  among  them.  He  says,  *There  is  lots  of  room.'  Those 
passengers  had  left  the  boat,  and  I  heard  them  say,  'I  don't  think  we  will  lose 
our  fresh-meat  supper,'  and  they  rushed  into  the  boat  the  second  time.  Q. 
What  did  you  do?  A.  I  told  them  it  was  risky:  The  boat  was  overloaded,  and 
there  were  three  men  left  on  the  beach.  I  said:  *I  have  to  go  back  to  the 
beach  and  make  another  load.  You  might  as  well  wait'  They  laughed  at  me 
and  told  me  I  was  a  coward;  that  I  was  scared.  I  said:  *Well,  boys,  it  is 
smooth  water  alongside  the  beach,  but  it  will  not  be  outside  20  or  30  yards. 
It  will  be  rough.  You  had  better  do  as  I  tell  you.'  They  just  laughed  at  me, 
and  said  I  was  afraid,  and  pushed  the  boat  out,  and  out  they  went" 

At  the  end  of  his  direct  examination  this  witness  was  asked,  "Did 
you  have  any  means  or  power  to  prevent  them  ?"  to  which  question  he 
answered :  "I  had  no  power  whatever.  I  was  powerless.  They  took 
the  command  away  from  me,  and  took  control  of  the  boat,  and  I  could 
not  do  nothing." 

A  careful  perusal  of  the  entire  testimony  of  this  witness,  of  itself, 
shows  that  there  was  no  justification  whatever  for  his  statement  that 
the  boat  was  started  on  its  perilous  journey  against  his  protest,  or  that 
the  control  of  it  was  taken  from  him  by  the  passengers.  If  powerless 
in  the  premises,  it  was  only  because  he  did  not  have  the  stamina  to  as- 
sert and  exercise  the  authority  with  which  he  was  clothed,  and  which 
the  law  and  good  seamanship  made  it  his  imperative  duty  to  enforce. 
The  evidence  is  overwhelming  not  only  that  he  made  no  objection  to 
starting  the  boat  with  its  overload,  but  that,  according  to  his  own  testi- 
mony, one,  at  least,  of  his  own  sailor^  took  an  active  part  in  shoving  it 
off  the  sand  and  into  a  floating  condition,  which  appears  without  con-  * 
flict  to  have  been  a  matter,  of  considerable  difficulty ;  so  much  so  that 
several  of  the  passengers  had  to  assist  the  sailors  in  accomplishing  it — 
some  by  means  of  oars,  and  others,  having  high  boots,  by  getting  into 
the  water  and  pushing  the  boat. 

Let  it  be  assumed  that,  when  the  officer  announced  that  the  boat  was 
overloaded  and  that  it  was  "risky,"  it  became  the  duty  of  all  the  pas- 
sengers to  get  out — as  well  those  who  had  entered  when  there  was 
ample  room^  as  those  who  had  caused  the  overloading — ^and  that  every 
one  who  remained  thereupon  became  guilty  of  contributory  negligence ; 
such  fact  becomes  immaterial,  in  the  face  of  the  further  fact  that  the 
officer,  with  full  knowledge  of  the  overloading  and  consequent  danger- 
ous condition  of  the  boat,  subsequently  not  only  started  it  on  its  perilous 
trip,  but,  after  starting,  and  while  it  was  yet  in  smooth  water,  and  after 
observing  that  it  was  down  by  the  head,  and  with  but  little  freeboard, 
made  no  effort  whatever  to  return  to  the  shore  to  make  the  boat  safe 
by  discharging  some  of  the  passengers.  It  was  the  clear  duty  of  the 
officer,  in  the  first  place,  to  have  stopped  the  entry  of  more  than  the 
boat's  complement  of  men.    According  to  his  own  testimony,  he  made 
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nothing  more  than  a  milk  and  water  protest  against  the  entry  of  any 
one ;  and  even  if  there  had  been  on  the  part  of  the  passengers  an  ef- 
fort to  overpower  the  officer  and  force  their  way  into  the  boat— of 
which  there  is  not  the  slightest  evidence — ^it  still  remained  the  impera- 
tive duty  of  the  officer  in  command  to  refuse  to  start  the  boat  until 
enough  of  the  people  had  gotten  out  to  make  it  safe.  Not  the  slightest 
attempt  appears  to  have  been  made  by  this  officer  to  perform  his  duty 
in  that  regard,  and  for  his  gross  negligence  in  that  respect,  as  well  as 
in  failing  to  return  to  shore  while  he  yet  had  sufficient  opportunity, 
the  ship  is  clearly  liable,  for,  even  where  an  injured  party  is  guilty  of 
contributory  negligence,  such  negligence  will  not.defeat  the  action  when 
it  is  shown  that  the  defendant  might,  by  the  exercise  of  reasonable  care 
and  prudence,  have  avoided  th^  consequences  of  the  injured  party's 
negligence.  Grand  Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct. 
679,  36  L.  Ed.  485 ;  Louisville  &  Nashville  Ry.  Co.  v.  East  Tennessee, 
V.  &  G.  Ry.  Co.,  60  Fed.  993,  9  C.  C.  A.  314;  Harrington  v.  Los  An- 
geles Ry.  Co.  (1903,  Cal.)  74  Pac.  15. 

This  doctrine,  which  is  well  established,  fits  the  present  case  exactly. 
The  case  of  Lynn  v.  Southern  Pacific  Co.,  103  Cal.  7,  36  Pac.  1018,  24 
L.  R.  A.  710,  is,  in  principle,  also  precisely  in  point.  In  that  case  the 
plaintiff  passenger  was  unable  to  find  room  inside  a  car,  and  therefore 
stood  upon  the  platform,  from  which  he  was  thrown  and  injured ;  the 
evidence  tending  to  show  that  the  train  was  going  at  excessive  speed. 
In  affirming  a  judgment  for  the  plaintiff,  the  Supreme  Cour^  of  Cali- 
fornia said: 

'  **The  defendant  Bhould  not  have  allowed  so  many  passengers  to  have  gone 
upon  its  cars,  and,  if  it  was  unable  to  prevent  them  from  so  doing,  it  had  the 
right  to  refuse  to  move  the  train  under  such  circumstances ;  but,  if  it  did  not 
pursue  that  course,  and  undertook  to  transport  all  passengers  that  were  on 
board,  whether,  within  the  cars  or  upon  the  platforms,  it  was  under  obligation 
to  exercise  the  additional  care  commensurate  with  the  perils  and  dangers  sur- 
rounding the  passengers  by  reason  of  the  overcrowded  condition  of  the  cars." 

So,  here,  as  has  already  been  said,  if  the  officer  in  command  of  the 
boat  had  been  unable  to  prevent  its  overloading  (of  which,  however, 
there  was  no  evidence),  it  was  still  his  right  and  imperative  duty  to  re- 
fuse to  start  the  boat  until  enough  of  the  passengers  had  gotten  out  to 
make  it  safe  to  do  so.  There  is  nothing  in  the  record  to  justify  the 
contention  that  such  action  on  his  part  would  not  have  been  acquiesced 
in  and  conformed  to.  But  speculation  on  that  point  is  no  answer  to 
the  gross  neglect  ofrduty  on  the  part  of  the  officer  of  the  ship. 

Moreover,  the  evidence  shows  that  the  negligence  of  the  officer  in 
command  of  the  boat  was  committed  in  the  personal  presence  and  with- 
in the  actual  knowledge  of  the  president  of  the  appellee  corporation, 
who,  so  far  from  seeking  to  enforce  the  perfonnance  of  .his  duty  by 
that  c^cer,  acquiesced  in  his  neglect  of  duty,  as  affirmatively  appears 
from  the  president's  own  testimony. 

The  limitation  of  liability  provided  for  by  the  statute  under  which 
the  present  proceedings  were  had  is,  according  to  its  express  terms, 
to  be  allowed  only  when  the  loss,  damage,  or  injury  occurs  "without  the 
privity  or  knowledge"  of  the  owner.  In  the  case  of  The  Republic,  61 
Fed.  109,  9  C.  C.  A.  386,  the  privity  or  knowledge  of  the  corporation 
consisted  in  the  negligence  of  its  president,  who,  by  his  omission  of 
128  F.— 26 
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proper  care  in  his  examination  of  the  vessel,  failed  to  discover  her  de- 
fective condition;  and  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  there  held  that  the  injuries  and  death  Occasioned  to  the  ex- 
cursionist in  that  case  could  not  be  said  to  have  occurred  "without  the 
privity  or  knowledge'*  of  the  owner.  We  think  that  decision  directly 
in  point  here.  "Privity  and  knowledge,"  said  Judge  Brown  in  The 
Colima  (D.  C.)  82  Fed.  665,  "are  chargeable  upon  a  corporation,  when 
brought  home  to  its  principal  officers  or  the  superintendent,  who  is  its 
representative."  See,  also,  Quinlan  v.  Pew,  56  Fed.  iii,  5  C.  C.  A. 
438 ;  Lord  v.  Goodall,  etc.,  S.  S.  Co.,  4  Sawy.  292,  Fed.  Cas.  No.  8,506. 
The  judgment  is  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  dismiss  the  petition. at  petitioner's  cost,  leaving  the  ad- 
ministratrix of  the  estate  of  the  deceased,  Weisshaar,  at  liberty  to  pur- 
sue her  action  for  damages  in  the  state  court 


THE   HBLBN   G.    MOSELBY. 

MOSBLEY  et  al.  v.  ROB.  M.  SLOMAN  ft  CO. 

(Clrcnit  Court  of  Appeals,  Second  Circuit    January  13,  1904.) 

Nob.    72,    73. 

1.  Collision— Steamer  and  Schooner  Crossing— Inefficient  Lookout. 

A  oMllsion  occurred  at  sea  in  the  night  between  a  steamer  and  a  schocm- 
er  on  crossing  courses.  The  night  was  clear  and  the  wind  light  but  It 
was  shown  that  the  schooner  had  steerageway,  and  that  her  lights  were* 
burning  and  of  more  than  usual  size.  While  the  evidence  as  to  her  course 
was  conflicting  as  between  the  witnesses  from  the  two  vessels,  it  did  not 
sustain  the  contention  of  the  steamer  that  she  was  on  such  a  course 
that  her  lights  could  not  be  seen  in  time  to  have  prevented  the  collision, 
although  the  steamer's  lookout  and  three  of  her  officers  testified  that 
they  were  watching,  and  did  not  see  the  lights  until  immediately  before 
the  collision.  Held  that  under  such  evidence,  the  steamer,  as  the  bur- 
dened vessel,  must  be -held  solely  in  fault 

2.  Same— Inconsistent  Testimony  of  Same  Witnesses. 

Where  the  testimony  of  the  crew  of  a  schooner  as  to  her  course  before 
and  at  the  time  of  a  collision,  and  as  to  the  bearing  of  the  light  of  an 
approaching  steamer  with  which  the  collision  occurred,  cannot  be  correct 
in  both  particulars,  or  the  collision  could  not  have  occurred,  assuming 
the  witnesses  to  be -honest  the  testimony  as  to  the  course  is  entitled  to 
preference,  as  less  liable  to  error. 

Appeals  from  the  District  Court  of  the  United  States  for  the  East- 
ern District  of  New  York. 

These  causes  come  here  upon  appeals  from  decrees  of  the  District  Court 
Eastern  District  of  New  York,  holding  the  steamer  Albano  solely  in  fault  for 
a  collision  with  the  schooner  Helen  G.  Moseley,  which  occurred  about  1  a.  m. 
September  10,  1901,  off  Tucker  Beach,  N.  J. ;  the  steamer  being  bound  from 
New  York  to  Newport  News,  and  the  schooner  from  Fernandina  to  New 
York.  The  night  was  dark,  but  good  and  clear  for  seeing  lights.  The  wind 
was  light  from  about  the  southwest  The  day  before,  there  had  been  a  strong 
breeze  from  the  N.  B.,  and  there  was  still  an  easterly  sea  bearing  in.  The 
Albano  was  about  S80  feet  long,  and  her  bridge  was  located  about  amidships. 
The  schooner  was  three-masted,  about  150  feet  long,  and  566  tons  register.  The 
opinion  of  the  District  Court  is  reported  in  117  Fed.  760,  and  may  be  referred  to 
for  facts  not  hereinafter  restated.  The  testimony  of  the  most  important  wit- 
nesses was  taken  by  deposition. 
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Harrington  Putnam,  for  appellants. 
JEdward  E.  Blodgett,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  claim  of  the  schooner  is  that  she 
was  on  a  course  of  N.  E.  by  E.  (having  changed  to  that  course  from 
a  N.  E.  one  about  midnight),  with  the  wind  directly  astern,  and  sail- 
ing with  her  sails  winged  out — i.  e.,  head  sails  trimmed  in,  foresail 
hard  amidships,  mainsail  on  the  port  side,  and  spanker  on  the  star- 
board side — and  going  two  or  three  knots.  A  bright  light  was  first 
seen  by  the  lookout,  and  reported  to  the  mate,  who  was  in  charge 
of  the  navigation,  and  was.at  once  seen  by  him.  It  bore  about  three 
points  on  the  port  bow,  and  a  little  later  the  green  side  light  of  the. 
steamer  was  seen  bearing  in  about  the  same  direction.  It  was  ex- 
pected that  the  steamer  would  change  her  course  and  keep  clear,  and 
the  schooner  held  her  course.  The  steamer  came  on  without  ap- 
parent change,  and  collided  with  the  schooner,  striking  her  on  the 
port  bow  at  an  angle  of  about  four  points. 

The  steamer's  story  is  that  she  was  on  a  course  S.  W.  by  S.  when 
the  lookout  reported  a  red  Hght  ahead.  The  second  officer,  who  was 
in  charge  of  tfie  navigation,  and  others  on  the  bridge  at  the  same 
time,  saw  the  loom  of  sails  slightly  on  the  starboard  bow,  but  very 
close  aboard,  with  a  small,  dim,  red  light,  apparently  heading  to  the 
southeastward.  The  Albano's  helm  was  instantly  put  hard  astar- 
board,  her  engines  stopped,  and  put  full  speed  astern ;  but  so  close 
was  tKe  schooner  that  the  wheel  was  barely  over,  and  the  Albano  had 
not  swung  off  as  much  as  a  point,  when  her  starboard  bow  was  struck 
a  square  blow  by  the  schooner's  stem. 

From  the  narrative  of  neither  side  is  there  any  warrant  f^r  holding 
this  to  be  a  case  of  inevitable  accident.  There  was  fault  somewhere. 
The  Albano,  being  a  vessel  under  steam,  was  bound  to  keep  out  of 
the  way  of  the  schooner  under  sail,  and,  having  failed  to  do  so,  can 
excuse  herself  only  by  showing  fault  on  the  part  of  the  schooner. 
Manifestly  the  proximate  cause  of  the  accident  was  the  failure  of 
those  on  the  steamer  to  discover  the  red  light  of  the  schooner  until 
she  was  within  one  length  of  them.  Judging  from  the  event,  the 
navie^ator  of  the  steamer  would  have  used  better  judgment,  had  he 
at  once  ported  to  the  schooner's  red  light,  but  that  bit  of  navigation 
came  so  close  to  the  collision  that  it  need  not  be  considered.  The 
brief  moment  left  in  which  to  navigate  was  primarily  responsible,  and 
its  briefness  was  the  result  of  failure  to  make  out  the  schooner  earlier. 
The  second  officer  was  in  charge  of  the  stearher's  navigation.  The 
boatswain  was  on  the  bridge  with  him,  performing  there  the  duties 
of  a  junior  officer.  The  quartermaster  had  served  in  the  German 
navy;  the  lookout,  in  the  German  army.  All  were  experienced 
men.  and  had  undergone  special  eyesight  examination.  The  cap- 
tain was  also  on  deck,  but  he  had  returned  so  recently  after  a  mo- 
mentary absence  in  the  chartroom  to  work  out  an  observation,  taken 
to  ascertain  location  off  shore,  that  he  should  not  be  counted  among 
the  watchers  for  lights.  It  is  difficult  to  understand  how  such  a  body 
of  officers  and  men,  at  the  beginning  of  their  watch,  could  have  failed 
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to  see  the  red  light  earlier,  if  it  had  been  visible.  The  circumstance 
that  it  was  lower  than  the  plane  of  observation  of  the  lookouts,  that 
there  was  still  an  easterly  sea,  that  several  other  lights  had  recently 
been  seen  and  kept  under  observation,  thus  tending  to  distract  at- 
tention, seem  hardly  sufficient  to  account  for  a  temporary  aberra- 
tion, lasting  some  minutes,  on  the  part  of  four  competent  observers 
simultaneously.  Nevertheless  individual  aberrations  of  sight  and 
attention  do  occur,  even  among  the  ordinarily  careful,  and,  however 
enormous  the  odds  may  be  against  such  a  simultaneous  occurrence 
among  four  persons,  the  combination  is  possible.  Therefore,  under 
well-settled  principles,  unless  there  can  be  shown  some  cause,  due 
to  the  schooner,  why  her  red  light  was  jiot  shown  to  the  steamer 
.until  in  the  very  jaws  of  the  collision,  the  conclusion  must  be  that 
the  steamer  was  in  fault. 

When  the  libel  was  filed  and  the  proofs  were  taken,  it  was  inti- 
mated that  the  red  light  had  not  been  lit  until  just  before  the  steamer 
sighted  it;  and  effort  was  also  made  to  show  that  the  light  was  a 
dim  one,  of  insufficient  size.  The  testimony,  however,  shows  conclu- 
sively that  the  light  was  a  proper  one,  of  more  than  regulation  size; 
was  properly  set  and  properly  burning.  'This  testimony  need  not  be 
discussed,  because  on  this  appeal  no  question  is  made  of  the  suffi- 
ciency of  the  light.  Nor  is  there  any  contention  in  this  court  that 
either  the  head  sails  or  anything  else  obscured  or  hid  the  light.  The 
only  proposition  now  relied  on  by  the  steamer  is  that  the  schooner 
was  heading  S.  E.,  or  so  far  to  the  south  of  east  that  the  steamer 
was  in  reality  approaching  her  abaft  the  range  of  her  lights,  and  that 
some  slant  of  wind  or  a  freshening  land  breeze  brought  the  schooner 
far  enough  around  to  the  east  again  just  before  collision  to  show  her 
regulation 'side  light — not  its  full  surface  flame,  but  only  a  glimmer  of 
the  edge  rays  shining  backward  as  the  surge  of  the  sea  swung  the 
schooner  over  to  port.  If  this  were  so,  not  only  was  the  failure  to 
see  her  red  light  not  a  fault,  but  the  schooner  herself  would  be  in 
fault  for  not  exhibiting  a  flare-up  light  or  a  torch  to  the  vessel  ap- 
proaching abaft  her  beam. 

The  only  question  to  be  examined,  therefore,  is,  on  what  course 
was  the  schooner  sailing?  She  insists  it  was  N.  E.  by  E.  The 
steamer  contends  that  it  was  S.  E.  The  District  Court  reached  the 
conclusion  that  her  heading  was  "E.  by  S.,  or  E.  S.  E.,  or  E.  S.  E. 
J^  S."  Since  neither  of  these  three  courses  would  bring  the  steamer 
abaft  the  range  of  the  schooner's  lights,  the  District  Court  held  her 
in  fault  for  failure  to  discover  the  red  light  sooner. 

There  is  a  wide  discrepancy — seven  points,  nearly  a  right  angle — 
between  the  courses  contended  for  by  the  respective  parties.  Such 
a  difference  of  course  in  a  vessel  propelled  by  sails  might  be  ex- 
pected, under  certain  conditions  of  wind,  to  produce  changes  in  the 
position  of  the  sails.  The  first  thing  to  do  is  to  see  which  of  the 
suggested  courses  most  nearly  harmonizes  with  the  testimony  in  the 
case.  Some  facts  are  here  undisputed.  The  course  of  the  steamer 
was  S.  W.  by  S.  The  schooner  had  steerageway  and  was  going 
about  twa  knots.  Her  witnesses  so  testify,  and  the  second  officer 
and  the  captain  of  the  steamer  both  admit  that  she  had  way  enough 
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for  steering.  Whatever  may  have  been  the  condition  of  the  weather 
earher  in  the  night,  there  is  no  proof  to  sustain  the  contention  made 
in  argument  that  just  before  the  collision  the  schooner  was  drifting, 
not  sailing.  As  the  vessels  approached,  the  schooner  bore  on  the 
starboard  bow  of  the  steamer.  All  the  witnesses  from  the  schooner 
say  they  saw  the  Albano's  green  light,  and  all  the  witnesses  from  the 
Albano  saw  the  schooner's  red  light  on  their  starboard  bow. 

A  course  of  S.  E.  would  be  an  extraordinary  one  for  a  sailing  ves- 
sel with  a  southwesterly  wind,  bound  from  where  she  was  to  New 
York.  Her  correct  course  would  be,  as  she  claimed,  about  N.  E.  by 
E.  There  should  be  a  distinct  weight  of  persuasive  evidence  to  war- 
rant the  conclusion  that  she  was  so  far  off  her  course  as  the  steamer 
'contends  she  was.  The  District  Judge  has  discussed  the  evidence, 
and  made  careful  calculations  of  the  headings  of  the  vessels  at  dif- 
ferent times.  It  is  not  necessary  to  quote.  His  opinion  may  be  con- 
sulted. The  calculations  are  accurate  if  all  the  factors  which  enter 
into  them  are  correctly  found.  It  was  assumed,  or,  rather,  deduced 
from  disputed  testimony,  that  the  angle  of  collision  was  nearly  a  right 
angle — fully  seven  points — and  that  the  steamer,  when  sighted  by  the 
schooner,  bore  three  points  on  the  latter's  port  bow. 

As  to  the  angle  of  collision,  all  the  witnesses  from  the  steamer  give 
it  as  about  seven  points,  or  nearly  a  right  angle.  It  should  be  noted, 
however,  that  none  of  them  saw  the  schooner  until  a  few  seconds  be- 
fore collision;  that  they  then  believed  she  was  crossing  their  own 
course  at  about  a  right  angle;  that  this  belief  was  induced  by  the 
loom  of  her  sails  as  they  came  into  view,  apparently  on  the  port  side 
of  the  schooner.  "I  was  right  into  them  broadside,"  says  the  sec- 
ond officer  of  the  Albano.  "*•  *  *  I  was  of  opinion  that  she  was 
bound  to  the  southward."  It  may  be  assumed  that  some,  at  least, 
of  the  witnesses  from  the  steamer,  deduced  their  conclusion  that  the 
heading  of  the  schooner  at  collision  was  such  as  to  make  a  seven- 
point  angle,  from  the  appearance  of  her  sails  spread  broadside  in 
front  of  them.  The  master  of  the  schooner  and  one  of  the  watch 
below,  both  of  whom  hurried  on  deck  in  response  to  the  warning  of 
an  imminent  collision,  agree  with  the  steamer's  witnesses.  The  view 
of  the  schooner's  wheelsman  was  obscured  by  the  sails,  and  he  gives 
no  estimate,  while  her  mate  and  lookout  give  the  angle  at  three  to 
four  points;  and,  of  the  two  surveyors  who  examined  the  wound, 
one,  called  by  the  steamer,  admitted  the  blow  might  have  been  an 
angling  one,  and  the  other,  called  by  the  schooner,  estimated  the 
angrle  of  collision  at  two  to  three  points.  The  testimony  from  the 
schooner  is  uniform  that  she  was  winged  out  during  the  former 
watch,  which  ended  at  midnight.  This  i^  inherently  probable,  be- 
cause, with  a  southwesterly  wind,  it  was  proper  navigation  to  make 
her  destination.  Moreover,  her  testimony  is  to  the  effect  that  dur- 
ing that  watch  her  main  boom  and  spanker  boom  were  both  fastened 
out  with  tackles,  so  that  the  booms  should  not  swing  back  and  forth. 
This  also  was  proper  seamanship,  and  the  testimony  is  inherently 
probable.  Her  witnesses  also  testify  that  those  tackles  were  not 
touched  after  the  new  watch  began,  down  to  the  tim^  of  collision. 
Inasmuch  as  the  wind  did  not  shift  more  than  a  point  during  this 
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period,  there  is  no  conceivable  reason  why  the  tackles  should  have 
been  disturbed;  and  we  are  fully  persuaded  that  at  the  time  of  col- 
lision, whatever  her  heading  may  have  been — whether  it  was  still 
nearly  N.  E.  by  E.,  or  had  dropped  down  more  to  the  southward — 
her  after  sails  were  still  winged  out.  Appellants'  counsel  has  in- 
serted in  his  brief  two  lithographs  which  admirably  illustrate  the  dif- 
ferent appearances  presented  by  the  sails  of  a  schooner  when  she 
looms  through  the  darkness  of  night,  at  an  angle  of  about  two  points, 
and  also  at  a  right  angle.  The  second  one  represents  a  vessel  on 
the  starboard  tack  with  her  sails  to  port  and  trimmed  in.  If  the  ob- 
scurity were  a  shade  greater,  and  the  after  sails  wefe  winged  out, 
so  that  the  observer  saw  them  end  on,  the  effect  would  be  different ; 
and  there  is  some  weight  in  the  argument  of  the  appellees  that  the  ob-  • 
servers  from  the  Albano  might,  in  the  darkness,  have  been  deceived 
by  the  winged-out  sails,  towards  which  they  seemed  to  be  approach- 
ing broadside,  into  the  belief  that  they  were  encountering  a  vessel 
crossing  their  course  at  right  angles.  The  weight  of  direct  evidence 
is  in  favor  of  the  conclusion  that  the  collision  was  at  a  seven-point 
angle,  but  not  so  strongly  as  to  require  the  discarding  of  some  other 
proposition  inconsistent  with  such  result,  but  established  by  more 
convincing  evidence. 

As  to  the  bearing  of  the  steamer :    The  District  Judge  says : 

•The  crew  of  the  schooner  state,  that  she  was  headed  N.  B.  by  B. ;  that  the 
steamer's  white  light,  and  later  her  green  light,  bore  three  points  on  the 
schooner's  port  bow ;  and  that  the  steamer  did  not  change  her  course.  With 
such  heading  of  the  schooner  and  bearing  of  the  steamer,  the  accident  could 
not  hare  happened,  and  the  red  light  not  the  green  light  of  the  steamer  should 
have  appeared." 

This  is  correct,  and  is  made  very  clear  by  a  diagram  in  appellants' 
brief.  But  it  is  certain  that  it  was  the  steamer's  green  light  which 
appeared.  Not  only  do  the  schooner's  witnesses  so  testify,  but  all 
the  steamer's  witnesses  concur  in  the  statement  that  the  schooner 
appeared  off  the  Albano's  starboard  bow.  It  is  quite  plain  that  the 
statements  of  the  schooner  as  to  both  course  and  bearing  cannot 
stand.  Which  one  is  to  be  rejected?  Apparently  the  one  which  is 
most  liable  to  error,  and  whose  elimination  will  make  the  harmon- 
izing of  the  remaining  testimony  most  easy.  As  to  the  course  of  N. 
E.  by  E.,  the  lookout,  Ommundsen,  who  came  on  watch  at  12  o'clock*, 
merely  says  the  schooner  was  going  before  the  wind.  Normand, 
who  had  steered  in  the  prior  watch  N.  E.  by  E.,  turned  the  wheel 
over  at  12  o'clock  to  Hornsley,  and  gave  him  that  course.  Horns- 
ley,  the  wheelsman,  said  he  was  given  this  course  of  N.  E.  by  E.,  and 
that  he  steered  it.  Keil^,  the  mate,  says  that  when  he  came  on 
deck,  at  12  o'clock,  he  "altered  the  course  to  N.  E.  by  E.,"  and  that 
such  course  was  held. 

As  to  the  bearing  of  the  steamer's  light :  Ommundsen,  lookout, 
says  "it  was  pretty  near  ahead ;  about  three  points  on  the  port  bow." 
Hornsley  says  it  was  "about  two  or  three  points  on  the  port  bow." 
Keiley  says  "about  three  points  on  the  port  bow."  Now,  in  the  tes- 
timony as  to, course,  assuming  the  witnesses  to  be  honest,  there  is 
one  source  of  error,  viz.,  defective  memory.    The  witnesses  testify 


Digitized  by 


Google 


MEXICAN  NAT.  R.  CO.  V.  PALMEB.  407 

to  facts,  not  to  opinions.  The  man  who  gave  an  order,  the  man  who 
heard  it,  the  man  who  watched  the  compass  card,  all  testify  to  their 
recollection  of  absolute  facts.  On  the  other  hand,  the  testimony  as 
to  bearings  is  exposed  not  only  to  error  resulting  from  imperfect 
memory,  but  also  to  error  from  careless  or  unskillful. estimates.  The 
witnesses  testify  to  their  recollection  of  an  opinion  formed  by  them, 
which  opinion  may  not  originally  have  been  an  accurate  one.  Upon 
the  whole,  it  might  well  be  supposed  that  the  schooner's  testimony 
as  to  her  course  should  prevail  over  her  testimony  as  to  the  vary- 
ing estimates  of  her  watch  as  to  bearings.  And  this  is  confirmed  by 
a  bit  of  testimony  given  by  the  mate.  It  was  brought  out  on  cross- 
examination  that,  when  he  first  made  the  steamer's  light,  he  took  its 
compass  bearing,  and  found  it  "just  about  N.  E."  That  would  be 
one  point  off  the  port  bow,  and  with  that  bearing  the  collision  might 
have  happened  as  the  schooner's  witnesses  describe  it,  except  that 
the  ans'le  of  collision  would  be  much  actiter  than  seven  points. 

On  ttie  whole,  we  find  great  force  in  the  argument  that  the  angle 
was  not  more  than  three  points,  and  that  the  schooner's  course  was 
as  she  claims.  Such  findings  would  reconcile  the  other  testimony 
in  the  case.  But  we  need  not  go  so  far.  We  are  entirely  satisfied 
that  the  evidence  fails  to  show  that  the  schooner  was  heading  so 
much  to  the  south  of  her  course  as  to  obscure  the  steamer's  view  of 
her  red  light.    That  is  the  conclusion  reached  by  the  District  Judge. 

The  decrees  are  affirmed,  with  a  single  bill  of  costs  and  interest  on 
the  decree  against  the  Albano. 


MEXICAN  NAT.  R.  CO.  v.  PALMER. 

(Circuit  Court  of  Appeals,  Fifth  Circuit.    March  1,  1904.) 

No.  1,287. 

Master  and  Sbbvant— Injubies  to  Servant— Ratlboads— Issues— Burden 
OF  Proof— Requested  Instructions. 

Where,  in  an  action  for  injuries  to  a  Pullman  porter  in  a  railroad 
wreck,  whether  he  was  injured  at  all  in  the  wreck  was  in  issue,  and  the 
evidence  thereon  was  strongly  conflicting,  defendant  was  entitled  to  a 
charge  that  the  burden  was  on  plaintiff  to  establish  by  a  preponderance 
of  the  evidence,  to  the  Jury's  satisfaction,  the  derailment  of  the  train  on 
which  plaintiff  was  serving  as  a  porter,  and  that  he  was  injured  in  the 
manner  alleged  in  his  petition,  and  that  if  he  had  failed  to  so  establish 
either  of  such  propositions  as  alleged  he  could  not  recover. 

Same—Instructions  Given. 

Such  instruction  was  not  covered  by  a  charge  that  the  accident  was 
alleged  to  have  happened  at  a  particular  point  on  defendant's  road ;  that 
plaintiff  in  his  petition  claimed  that  the  derailment  of  the  coach  in  which 
he  was  riding  was  caused  by  defendant's  negligence  in  running  the  train 
at  an  excessive  and  dangerous  rate  of  speed,  and  by  the  defective  con- 
dition of  defendant's  track  at  the  point  where  the  accident  occurred ;  that 
if  plaintiffs  injuries  resulted  from  either  of  these  causes,  or  both  com- 
bined, defendant  would  be  liable;  and  that  the  burden  was  on  plaintiff 
to  prove  his  case  as  alleged;  together  with  a  subsequent  charge  that  in 
civil  cases,  like  the  present,  the  Jury  were  entitled  to  predicate  their  find- 
ing on  a  preponderance  of  the  evidence. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  Texas. 

Thos.  W.  Dodd,  for  plaintiff  in  error. 

E.  A.  Atlee  and  Chas.  H.  Bertrand,  for  defendant  in  error. 

Before  PARDEE,  Circuit  Judge,  and  SPEER  and  NEWMAN, 
District  Judges. 

NEWMAN,  District  Judge.  This  case  is  here  on  writ  of  error 
from  the  Circuit  Court  for  the  Southern  District  of  Texas.  The  case 
in  the  court  belbw  was  a  suit  by  Frank  Palmer  against  the  Mexican 
National  Railroad  Company  for  damages  for  injuries  which  he  al- 
leges he  received  by  the  derailment  of  a  train  on  the  Mexican  Na- 
tional Railroad  in  the  Republic  of  Mexico,  and  near  the  station  of 
Maravatia,  on  said  road.  On  the  trial  of  the  case  the  plaintiff  ob- 
tained a  verdict,  and  judgment  was  entered  thereon. 

Frank  Palmer,  the*  plaintiff,  was  a  porter  on  a  Pullman  car  called 
"La  Gitana."  The  train  consisted  of  the  engine  and  tender,  baggage 
car,  three  Pullman  cars,  and  two  ordinary  coaches,  second  and  third 
class.  The  *'Matamoras"  was  the  front  sleeper  next  to  the  baggage 
car,  "La  Paloma"  was  next,  and  "La  Gitana,"  on  which  the  plaintiff 
was  porter,  and  on  which  he  was  riding,  was  third.  The  two  ordinary 
coaches  were  in  the  rear.  The  cause  of  the  accident,  it  appears, 
was  a  broken  rail,  although  it  is  not  material  to  the  issue  here  what 
caused  it.  It  seems  that  the  engine  and  baggage  car  passed  over  the 
^broken  rail,  but  the  "Matamoras"  and  "La  Paloma,"  the  two  front 
'sleepers,  were  derailed.  "La  Gitana,"  in  which  the  plaintiff  was  rid- 
ing, was  not  derailed,  although  its  platform  was  broken  in  the  acci- 
dent. The  plaintiff  says  that  "the  trucks  that  the  front  part  of  his 
car  mounted  had  left  the  rail,  and  that  is  what  stopped  the  car." 

The  plaintiff,  according  to  his  testimony,  at  the  time  the  accident 
occurred,  was  sitting  on  a  stool  in  the  aisle  at  the  front  end  of  the 
sleeper.  He  was  near  a  window,  and  near  a  swinging  door  between 
the  main  portion  of  the  car  and  the  ladies'  toilet  room.  In  his  direct 
testimony  plaintiff  says  that  "it  gave  a  quick  jolt,  and  threw  me  off 
my  seat,  and  threw  this  leg  through  the  window  (indicating  his  right 
leg)."  On  cross-examination  he  said :  "The  sudden  stopping  of  the 
train  threw  my  leg  through  the  glass  that  is  in  the  inner  door  that 
one  goes  through  to  go  to  the  ladies*  toilet  room.  The  glass  must  be 
two  and  a  half  feet  from  the  floor  in  the  door.  The  door  is  oh  au- 
tomatic hinges,  that  it  opens  either  way,  backward  or  forwards." 
The  plaintiff  offered  evidence  of  two  physicians  to  show  that  he  had 
a  badly  ulcerated  leg.  Neither  of  the  physicians  stated  the  cause 
of  the  condition  of  plaintiff's  leg,  but  substantially  stated  that  it  could 
be  the  result  of  an  injury  such  as  plaintiff  claimed  to  have  received. 
One  of  the  physicians  first  examined  plaintiff  in  June,  1901,  and  the 
other  first  examined  him  in  July,  1902. 

While  the  plaintiff's  petition  alleges  that  the  accident  occurred  on 
February  4,  1901,  it  seems  really  to  have  occurred  on  January  4, 
1901,     PlaintiflF's  suit  was  commenced  on  the  25th  of  February,  1902. 

The  defendant  oflFered  evidence  tending  to  show  that  plaintiff  made 
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no  complaint  of  any  injury  on  the  night  of  the  accident,  or  the  next 
morning,  and  gave  no  evidence  of  injury. 

Part  of  the  testimony  of  the  conductor  of  the  Pulhnan  cars  was  as 
follows : 

"My  duty  was  to  see  what  damage  was  done,  and  make  a  report  of  It  I 
3xamined  the  car  carefully,  and  there  was  no  damage  to  the  car  except  the 
^ront  platform.  I  made  a  damage  report  of  that  train,  and  turned  It  in.  I 
examined  the  door  that  swings  on  automatic  hinges,  and  the  glass  in  that 
door,  and  the  whole  body  of  the  car,  and  there  was  no  broken  glass  in  that 
door  or  in  the  car  at  all." 

It  will  be  seen  from  the  foregoing  that  a  clear  issue  was  made  in 
the  case  as  to  whether  the  plaintiff  was  injured  as  claimed. 

Defendant's  counsel  requested  the  court  in  writing  to  charge  the 
jury  as  follows: 

*'The  Jury  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish,  by  a  preponderance  of  the  testimony,  to  your  satisfaction,  (1)  the 
derailment  of  defendant's  train,  upon  which  the  plaintiff  was  serving  as  a 
Pullman  porter;  (2)  that  he  was  injured  in  the  manner  alleged  In  his  peti- 
tion; (3)  if  the  plaintiff  has  failed  to  establish  the  derailment,  and  his  in- 
juries as  alleged,  or  either  the  derailment  or  his  injuries,  by  a  preponderance 
of  the  evidence,  you  will  return  a  verdict  In  favor  of  the  defendant  company." 

This  written  request  to  charge  the  court  refused. 

The  part  of  the  charge  of  the  court  as  given,  so  far  as  it  relates  to 
the  burden  of  proof  being  on  the  plaintiff,  is  as  follows : 

"The  accident  out  of  which  the  suit  arose  is  alleged  to  have  happened  at  a 
point  on  the  road  of  defendant  within  a  few  miles  of  the  station  of  Maravitla, 
in  the  Republic  of  Mexico.  In  his  petition  plaintiff  claims  that  the  derail- 
ment of  the  coach  in  which  he  was  riding  was  caused  by  the  negligence  of 
defendant's  employes  in  running  the  train  at  an  excessive  and  dangerous  rate 
of  speed,  and  by  the  defective  condition  of  defendant's  track  at  said  point, 
and  the  burden  is  upon  him  (the  plaintiff)  to  prove  his  case  as  alleged." 

In  concluding  his  charge,  the  court  in  addition  said  this : 

"In  civil  cases,  such  as  the  present  one,  you  may  predicate  your  finding 
upon  a  preponderance  of  the  evidence." 

The  learned  judge  in  the  court  below  probably  refused  the  request 
of  defendant's  counsel  to.  charge  as  indicated  above,  for  the  reason 
that  it  was  believed  to  have  been  covered  by  the  general  charge  as 
quoted.  We  do  not  think  so.  The  charge  as  given,  so  far  as  it  puts 
the  burden  on  the  plaintiff,  clearly  did  so  with  reference  to  the  cause 
of  the  accident.  The  language  used  confines  it  to  this.  We*  think, 
fairly  interpreted,  that  this  instruction  refers  only  to  the  plaintiff's 
claim  that  the  train  was  running  "at  an  excessive  and  dangerous 
rate  of  speed,"  and  that  the  track  was  in  a  "defective  condition,"  and 
then  puts  the  burden  upoa  the  plaintiff  to  prove  those  causes  of  de- 
railment as  alleged. 

The  conclusion  that  the  court  did  not  intend  to  apply  this  part  of 
the  charge  to  the  matter  of  injury  is  strengthened  by  the  fact  that 
in  the  next  paragraph  of  the  charge  it  seems  to  be  assumed  that  the 
plaintiff  was  injured  as  alleged.  The  opening  sentence  of  the  para- 
graph is:  "If  the  injuries  of  plaintiff  resulted  from  either  one  of 
these  causes,  or  both  combined,  the  defendant  would  be  liable,  and 
your  verdict  should  be  against  it." 
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The  last  paragraph  of  the  court's  charge,  to  the  effect  that  "in 
civil  cases,  such  as  the  present  one,  you  may  predicate  your  finding 
upon  a  preponderance  of  the  evidence,"  cannot  be  claimed  in  any 
sense  to  cover  the  defendant's  request. 

A  distinct  issue  was  made  on  the  trial  of  this  case  as  to  whether  the 
plaintiff  was  injured  as  claimed,  and' in  the  manner  claimed,  by  this 
accident.  Consequently  the  defendant  was  entitled  to  have  the  court 
instruct  the  jury  specifically,  as  requested,  that  the  burden  was  on  the 
plaintiff  to  show  that  he  was  injured  in  the  manner  alleged.  We  are 
not  unmindful  of  the  well-recognized  rule  that  when  a  specific  request 
has  been  really  and  substantially  covered  by  the  general  charge  there 
is  no  duty  on  the  court  to  give  such  request;  this  being  especially 
true  when  the  request  would  tend  to  emphasize  unduly  a  particular 
feature  of  the  case.  In  this  instance,  however,  we  think  the  rule  in- 
applicable, for  the  reasons  which  have  been  stated.  In  view  of  the 
direction  given  to  this  case,  we  refrain  from  any  further  comment 
on  the  evidence.  Such  mention  of  it  as  has  been  made  was  only  for 
the  purpose  of  showing  the  existence  of  an  issue  rendering  pertinent 
the  instruction  requested  for  the  defendant. 

An  exception  having  been  saved  by  the  defendant  to  the  refusal  of 
the  court  to  charge  as  requested,  we  are  constrained  to  hold  that  the 
same  was  well  taken. 

The  judgment  of  the  court  below  is  reversed,  and  the  case  remand- 
ed, with  directions  tD  grant  a  new  trial. 


MUNICH  ASSUR.  CO.,  Umlted,  et  al.,  v.  DODWELL  &  CO.,  Limited. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  8,  1904.) 

No.  975. 

1.  Marine  Insxtbance— Insubable  Interest  of  Charterer  in  Cargo. 

The  charterer  of  a  steamship  has  an  insurable  interest  In  goods  in  hlB 
possession  as  carrier  to  the  full  extent  of  their  value  against  a  loss  for 
which  it  is  possible  that  he  may  become  responsible,  and  the  question 
whether  he  has  a  right  to  recover  on  the  policy  is  not  to  be  determined 
after  the  loss  by  inquiring  whether  he  is  in  fact  then  liable  to  the  ownera 
on  account  of  such  loss. 

2.  Sahi:— General  Average  Losses  on  Cargo— Construction  of  Policy. 

A  marine  policy  issued  to  the  charterer  of  a  steamship  insuring  the 
cargo  against  general  average  charges,  "as  well  in  his  or  their  own  name 
as  for  and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  subject-matter  of  this  policy  does,  may,  or  shall  appertain 
in  part  or  in  all,"  is  to  be  construed  as  covering  the  entire  cargo  in  the 
vessel,  whether  owned  by  the  charterer  or  by  others,  and  the  charterer  is 
entitled  to  recover  thereon  the  full  amount  of  general  average  charges 
apportioned  against  the  cargo. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California. 

For  opinion  below,  sec  123  Fed.  841. 

Y  2.  Marine  insurance,  general  average,  see  note  to  Pacific  Mail  S.  S.  Co.  ▼.. 
New  York,  H.  &  R.  Mln.  Co.,  20  0.  C.  A.  357. 
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Andros  &  Hengstler,  for  appellants. 
Page,  McCutchen  &  Knight,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge.  Dodwell  &  Co.,  Limited,  a  corporation, 
the  appellee,  was  the  charterer  of  the  steamship  Tacoma,  and  as  such 
charterer  it  received  on  board  a  cargo  of  merchandise  for  transporta- 
tion from  Seattle  to  Nome,  Alaska.  Part  of  the  cargo  belonged  to  the 
appellee,  but  the  greater  portion  thereof  belonged  to  various  shippers, 
to  wh(Mn  as  a  carrier  it  issued  bills  of  lading.  The  appellee  thereupon 
obtained  from  the  Munich  Assurance  Company,  Limited,  the  appellant 
herein,  insurance  on  cargo  valued  at  $100,000  in  the  steamship  Tacoma, 
at  and  from  Seattle  to  Nome,  "against  general  average  and  salvage 
only."  The  policy  insured  "Dodwell  &  Co.  as  well  in  his  or  their  own 
name  as  tor  and  in  the  name  and  names  of  all  and  every  other  person 
or  persons  to  whom  the  subject-matter  of  this  policy  does,  may,  or 
shall  appertain  in  part  or  in  all."  It  was  not  shown  that  the  other  own- 
ers of  the  goods  authorized  the  insurance  or  ratified  the  same.  On  the 
voyage,  owing  to  the  stranding  of  the  vessel  in  Behring  Sea,  a  jettison 
of  a  part  of  the  cargo  became  necessary.  The  loss  of  the  owners  of 
the  jettisoned  cargo  became  chargeable  to  the  ship,  freight,  and  cargo 
in  general  average.  The  appellee  paid  to  the  owners  of  such  cargo  the 
general  average  share,  due  from  the  goods  which  it  owned,  and  paid 
them  also  the  contributions  due  from  cargo  belonging  to  other  own- 
ers. To  recover  the  amount  thus  paid  to  the  owners  of  the  jettisoned 
cargo  the  appellee  brought  the  present  suit  upon  the  policy  of  insur- 
ance. From  a  decree  of  the  District  Court  adjudging  it  entitled  to  the 
full  amount  thus  paid,  the  present  appeal  is  taken. 

The  appellant  admits  that  the  policy  covers  the  amount  of  the  gen- 
eral average  contributiwi  paid  by  the  appellee  on  its  own  goods  on 
board  the  steamship,  but  contends  that  it  is  not  liable  under  the  policy 
for  the  amount  of  the  contributions  chargeable  to  the  goods  of  which 
the  appellee  was  not  the  owner,  for  the  reason  that  the  latter  had  no 
insurable  interest  therein.     It  is  argued  that  as  a  common  carrier  or 
bailee  the  appellee  could  insure  goods  in  its  possession  only  against  a 
risk  which  would  expose  it  to  loss  or  liability.     There  are  some  ex- 
pressions found  in  the  text-books  which  lend  color  to  this  view.    Thus, 
in  Gowan  on  Marine  Insurance,  311,  it  is  said :     "The  liability  for  gen- 
eral average  on  the  policy  of  insurance  cannot  be  greater  than  that  of 
the  assured  on  the  contract  of  affreightment."    And  in  Wood  on 
Fire  Insurance,  §  294,  concerning  the  insurable  interest  of  a  common 
carrier,  it  is  said :     "But  his  right  to  recover  beyond  the  extent  of  his 
own  interest  must  depend  on  the  circumstance  whether  he  is  liable 
to  the. owner  for  the  loss."    To  sustain  that  doctrine  the  author  last 
mentioned  cites  Seagrave  v.  Union  M.  Ins.  Co.,  L.  R.  i  C.  P.  305,  and 
London,  etc.,  Ry.  Co.  v.  Glyn,  i  El.  &  El.  652.     But  if  by  the  language 
of  the  text-book  so  quoted  it  is  meant  that  the  right  of  a  carrier  to  re- 
cover beyond  the  extent  of  his  own  interest  must  depend  on  the  ques- 
tion whether  he  is  actually  liable  to  the  owner  for  the  loss  after  it  has 
occurred,  it  announces  a  doctrine  not  supported  by  the  decisions  referred 
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to  or  by  other  authority.  The  case  first  cited  goes  no  further  than  to 
hold  that  the  insured  had  no  insurable  interest  for  the  reason  that  the 
insurance  was  obtained  by  a  nominal  shipper  and  consignee  of  the 
goods,  who  was  a  mere  agent  having  no  lien  upon  the  goods  for  ad- 
vances, commissions,  or  otherwise,  nor  the  possession  or  custody  of 
them  as  carrier,  factor,  warehouseman,  or  other  bailee,  nor  any  lia- 
bility to  account  for  their  loss  by  the  perils  insured  against.  In  the 
second  case  the  insurance  was  obtained  by  carriers  upon  "goods  their 
own  and  in  trust  as  carriers."  The  court  sustained  the  insurance  con- 
tract, and  the  learned  judges  who  composed  the  bench  each  expressed 
the  view  that  the  fact  that  the  insured  were  not  liable  to  the  owners 
"does  not  at  all  affect  the  case."  After  a  careful  investigation  of 
English  and  American  decisions,  we  think  the  true  doctrine  is  that  a 
carrier  has  an  insurable  interest  in  goods  in  his  possession  as  such,  to 
the  full  extent  of  their  value,  against  a  loss  for  which  it  is  possible  that, 
he  may  become  responsible,  and  that  the  question  whether  he  has  the 
right  to  recover  under  the  policy  is  not  to  be  determined  after  the  loss 
by  inquiring  whether  in  fact  he  is  then  liable  to  the  owners  of  the  prop- 
erty for  the  value  thereof  or  for  damage  thereto.  In  the  present  case 
the  appellee  insured  against  general  average.  It  is  undoubtedly  tfue 
that  it  might  have  become  liable  to  the  owners  of  the  goods,  for  loss 
on  general  average  resulting  from  its  own  negligence  in  navigating  the 
steamer.  It  may  have  been  so  liable  in  this  case,  for  aught  that  the 
record  discloses  to  the  contrary.  It  had  the  right  to  insure  against  its 
own  negligence  as  well  as  against  the  necessity  of  being  required  to 
enter  into  the  inquiry  whether  its  own  negligence  caused  or  contributed 
to  the  stranding  of  the  vessel,  the  jettison,  and  the  resulting  general 
average  charges. 

In  Phoenix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  U.  S.  312,  323, 
6  Sup.  Ct.  755,  ^9  L.  Ed.  873,  the  court  said : 

**Anj  one  who  has  made  himself  responsible  for  the  safety  of  goods  has  a 
sufficient  interest  in  them  to  enable  him  to  obtain  insurance  upon  them. 
*  *  •  So  a  common  carrier,  a  warehouseman,  or  a  wharfinger,  whether  lia- 
ble by  law  or  custom  to  the  same  extent  as  an  insurer,  or  only  for  his  own 
negligence,  may,  in  order  to  protect  himself  against  his  own  responsibility,  as 
well  as  to  secure  his  lien,  cause  the  goods  in  his  custody  to  be  insured  to  their 
full  value,  and  the  policy  need  not  state  the  nature  of  his  interest" 

The  opinion  cites  with  approval  Crowley  v.  Cohen,  3  B.  &  Ad.  478 ; 
London  &  Northwestern  Ry.  Co.  .v.  Glyn,  i  El.  &  El.  652 ;  Savage  v. 
Com  Exchange  Ins.  Co.,  36  N.  Y.  655 ;  and  other  cases.  In  Crowley 
v.  Cohen  the  insurance  was  obtained  by  carriers  upon  goods,  and  upon 
tackle,  etc.,  on  30  canal  boats.  The  question  was  raised  whether  the 
interest  of  the  insured  was  sufficiently  described.  The  court  was  of 
the  unanimous  opinion  that  it  was.     Littledale,  J.,  said : 

"Goods  in  the  custody  of  carriers  are  constantly  described  as  their  goods  in 
indictments  and  declarations  in  trespass.  The  plaintiffs  here  were  liable  in 
particular  cases  for  the  loss  of  the  goods  they  carried,  and  had  a  special  prop- 
erty in  them  on  that  account  The  goods  were  for  the  present  purpose  their 
goods." 

In  London,  etc.,  Ry.  Co.  v.  Glyn  the  insurance  was  upon  "goods  their 
own  and  in  trust  as  carriers."  The  purport  of  the  decision  in  that  case 
has  already  been  referred  to.    Savage  v.  The  Corn  Exchange  Co.  was 
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a  case  in  which  the  carrier  insured  against  any  loss  or  damage  he 
might  sustain  "oncargoes  on  account  of  himself  or  others."  The  court 
said: 

"The  plaintiff  was  a  common  carrier,  and  received  the  goods  for  transporta- 
tion. As  such  he  was  bound  to  make  safe  dellyery  at  the  place  of  destination, 
unless  excused  by  the  act  of  God  or  the  public  enemy.  His  obligation  to  the 
owner  of  the  cargo,  as  well  as  his  interest  therein  for  advances  and  freight, 
vested  in  him  an  insurable  interest  to  the  extent  of  the  fair  value  of  the  prop- 
erty covered  by  the  contract  of  Indemnity." 

Other  decisions  are  of  similar  import.  In  Waters  v.  Monarch  As- 
surance Co.,  5  El.  &  Bl.  870,  it  was  held  that  a  warehouseman,  whose 
responsibility  for  goods  intrusted  to  his  charge  is  of  a  lower  degree  than 
that  of  a  carrier,  had  an  insurable  interest  ifi  goods  in  his  possession, 
"although  he  is  liable  only  for  his  own  negligence  to  the  owner."  In 
Baxter  v.  Hartford  Fire  Ins.  Co.  (C.  C.)  12  Fed.  481,  Judge  Gresham 
held  that  a  commission  merchant  operating  a  grain  elevator  had  such 
an  interest  in  the  grain  deposited  with  him  by  others  as  to  authorize 
him  to  insure  it  for  its  full  value  against  loss  by  fire,  notwithstanding 
that  the  contract  between  him  and  the  depositors  of  the  grain  stipulat- 
ed that  fire  was  at  the  owner's  risk.  In  Waring  v.  The  Indemnity  Fire 
Ins.  Co.,  45  N.  Y.  606, 611, 6  Am.  Rep.  146,  the  court  said : 

** Agents,  commission  merchants,  or  others  having  the  custody  of,  and  being 
responsible  for,  property,  may  insure  in  their  own  names ;  and  they  may,  in 
their  own  names,  recover  of  the  insurer  not  only  a  sum  equal  to  their  own 
interest  in  the  property  by  reason  of  any  lien  for  advances  or  charges,  but  the 
full  amount  named  In  the  policy  up  to  the  value  of  the  property.  •  ♦  ♦ 
The  right  is  put  upon  the  fact  that,  having  the  possession  of  the  property  ex- 
clusive as  to  all  but  the  owner,  to  whom  they  are  responsible,  they  have  the 
right  to  protect  it  from  loss,  so  that  it  or  its  value  may  be  rendered  to  the 
pwner  when  he  calls  for  his  own." 

In  Eastern  Railroad  Co.  v.  Relief  Fire  Ins.  Co.,  98  Mass.  420,  423, 
the  court  said: 

"A  common  carrier  has  an  insurable  interest  in  the  goods  carried  by  him, 
which  he  may  insure  to  their  full  value  without  regard  to  his  liability  to  the 
owner  of  the  goods." 

In  Comiponwealth  v.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136,  17 
Am.  Rep.  y2^  a  policy  of  fire  insurance  was  issued  to  a  common  carrier 
upon  "any  property  upon  which  they  may  be  liable  in  freight  building 
or  yards."  It  was  held  that  the  policy  covered  merchandise  belonging 
to  other  parties  for  which  the  carrier  was  liable  as  a  common  carrier, 
although  other  common  carriers  were  by  contract  bound  to  indemnify 
it  for  all  loss  thereon.  So,  in  Home  Ins.  Co.  v.  Baltimore  Warehouse 
Co.,  93  U.  S.  527,  543,  23  L.  Ed.  868,  it  was  held  that  warehousemen 
having  goods  in  their  possession  "may  insure  them  in  their  own  names, 
and  in  case  of  loss  may  recover  the  full  amount  of  insurance  for  the 
satisfaction  of  their  own  claim  first,  and  hold  the  residue  for  the 
owners."  In  California  Ins.  Co.  v.  Union  Compress  Co.,  133  U.  S. 
387,  409,  10  Sup.  Ct.  365,  33  L.  Ed.  730,  the  court  announced  the  same 
doctrine.  The  underlying  principle  of  all  of  these  cases  is  that  a  possi- 
ble liability  of  the  carrier  may  result  from  the  risk  insured  against, 
and  that  this  creates  an  insurable  interest. 
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It  is  contended,  further,  that  the  policy  by  its  terms  covers  only  the 
interest  of  the  appellee  in  the  cargo,  and  that  there  is  nothing  therein 
to  show  that  the  insurance  was  to  cover  other  goods.  It  must  be 
assumed  that  the  insurer  was  aware  that  the  charterer  was  a  common 
carrier.  By  its  policy  it  undertone  to  insure  cargo  valued  at  $100,000 
in  the  steamer  Tacoma.  It  did  not  undertake  to  insure  the  appellee 
in  its  own  right  only.  It  expressly  stated  in  the  policy  that  it  insured 
the  appellee  as  well  in  its  own  name  "as  for  and  in  the  name  and  names 
of  all  and  every  other  person  or  persons  to  whom  the  subject-matter 
of  this  policy  does,  may,  or  shall  appertain  in  part  or  in  all."  These 
are  comprehensive  words,  and  clearly  import  that  the  insurance  was  to 
cover  the  whole  cargo  in  the  steamer,  whether  belonging  to  the  appellee 
or  to  others.  The  appelfant  contends,  however,  that  this  language  of 
the  policy  is  no  more  than  the  equivalent  of  the  phrase,  frequently  used, 
"on  account  of  whom  it  may  concern,"  and  that  it  has  the  effect  to  limit 
the  insurance  to  the  insured  and  to  those  to  whom  he  may  transfer 
the  property  or  an  interest  therein,  and  it  directs  our  attention  to  the 
construction  placed  upon  those  words  in  Hagan  v.  Scottish  Ins.  Co., 
186  U.  S.  423,  22  Sup.  Ct.  862,  46  L.  Ed.  1229,  where  the  court  held 
that  they  were  sufficient  to  show  the  intention  to  protect  the  interest  of 
the  insured  or  that  of  any  person  to  whom  he  might  transfer  the  in- 
sured property.  In  so  holding  we  think  the  Supreme  Court  gave  a 
wider  meaning  to  the  words  than  we  have  given  to  the  language  of  the 
policy  in  the  present  case.  Here  the  policy  contemplated  insurance, 
not  only  of  the  interest  of  the  insured,  but  that  of  any  person  to  whom 
the  subject-matter  of  the  policy  at  that  time  appertained.  In  Buck  v. 
Chesapeake  Ins.  Co.,  i  Pet.  151,  7  L.  Ed.  90,  where  the  policy  insured 
the  plaintiffs,  naming  them,  and  added  the  words,  "to  whom  it  may  con- 
cern,", it  was  held  that  the  insurance  covered  the  interest  of  an  undis*- 
closed  owner  of  the  goods  at  that  time.  We  find  no  error  in  the  decree 
of  the  District  Court. 

The  decree  will  be  affirmed. 


UNITED  STATES  v.  HEATON  et  al. 
(Circuit  Court  of  Appeals,  Third  Circuit    February  17,  1904.) 

No.  39. 

1.  United  States— Action  on  Bond  of  Co ntbactor— Right  of  Pbiobitt  in 

Fund  Paid  in  by  Subety. 

Rev.  St  §§  3466-3468  [U.  S.  Comp.  St  1901,  p.  2314],  which  provides  that 
debts  due  the  United  States  shall  have  priority  in  the  administration 
of  the  estates  of  insolvents,  and  that  a  surety  who  pays  the  debt  shall  be 
subrogated  to  such  right  of  priority,  do  not  give  the  United  States  such 
right  of  priority  in  a  fund  paid  into  court  by  the  surety  on  the  bond  of 
a  contractor  for  government  work  in  discharge  of  the  obligation  of  the 
bond,  which  under  the  statute  and  its  terms  secures  the  claims  of  q|her 
creditors  of  the  insolvent  contractor  as  well  as  that  of  the  United  States, 
and  in  the  absence  of  statutory  provision  such  right  of  priority  does  not 
exist 

2.  Same— DiSTBiBUTioN  of  Fund. 

The  fact  that  the  United  States  first  commenced  an  action  on  the  bond 
does  not  give  it  a  right  to  priority,  and,  the  fund  having  been  paid  into 
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court,  the  right  of  the  United  States  therein  under  the  statute  may  prop- 
erly be  determined  by  the  court  as  against  other  creditors  brought  in 
without  objection,  although  the  action  is  one  at  law. 

8.  Surety— Eight  to  Allowance  of  Counsel  Fee&— Payment  of  Money  into 

COUBT. 

The  surety  on  the  bond  of  a  contractor,  who  when  sued  thereon  pays 
into  court  the  amount  of  the  penal  obligation  of  the  bond,  and  is  there- 
upon discharged  from  further  liability,  is  not  entitled  to  the  allowance  of 
counsel  fees  from  the  fund,  which  is  insufficient  to  pay  the  cftEiims  of 
creditors  of  the  principal  against  it 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  124  Fed.  699. 

James  B.  Holland  and  J.  Whitaker  Thompson,  for  plaintiff  in  error. 
Samuel  Gait  Birnie  and  F.  B.  Bracken,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  An  action  was  brought  by  the  United 
States  against  Edward  Heaton  and  the  American  Bonding  &  Trust 
Company  of  Baltimore  City,  upon  a  bond  of  the  defendants  in  the 
penal  sum  of  $8,000,  conditioned  for  the  performance  by  Heaton  of 
a  contract  to  install  a  system  of  electric  light  wiring  in  the  post  office 
building  in  the  city  of  Philadelphia,  and  also  for  the  prompt  payment 
by  him  o£  all  persons  supplying  him  labor  or  materials  in  the  prose- 
cution of  the  work  provided  for  in  the  contract.  Heaton  did  not 
complete  the  work,  and  the  United  States  in  consequence  paid  the 
sum  of  $4,537  in  excess  of  the  contract  price  to  have  it  completed. 
The  bonding  and  trust  company  accepted  service  of  process  and  ap- 
peared by  counsel.  As  to  Heaton,  the  summons  was  returned  "Not 
found."  He  is  insolvent.  The  statement  of  plaintiff's  claim,  from 
which  it  appears  that  the  suit  was  brought  to  recover  the  sum  of 
$4,537  above  mentioned,  with  interest,  was  filed  upon  June  12,  1902 ; 
and  thereafter,  before  plea  pleaded,  the  bonding  and  trust  company 
filed  a  petition  setting  forth,  inter  alia,  that  several  persons  and  firips 
named  in  the  petition  had  made  demand  upon  the  petitioner  for  pay- 
ment by  it  of  their  respective  claims  for  materials  furnished  to  the 
said  Edward  Heaton  in  the  prosecution  of  the  said  work  of  installing 
a  system  of  electric  light  wiring;  that' these  demands  were  made 
upon  it  as  surety  in  this  bond,  by  virtue  of  its  provision  for  the  pay- 
ment of  all  persons  supplying  labor  or  materials  as  aforesaid ;  that 
these  claimants  threatened  suit  against  the  petitioner;  and  that  it 
could  not  make  payment  to  them  and  to  the  United  States  to  the  ex- 
tent of  their  several  demands  without  paying  a  sum  largely  in  excess 
of  its  liability.  It  offered  to  pay  the  penal  sum  of  the  bond  into  court, 
and  thereupon  prayed  the  court  to  cause  distribution  of  said  sum  of 
$8,000  to  be  made  among  the  plaintiff  and  all  other  rightful  claim- 
ants thereto,  etc.  Upon  consideration  of  this  petition,  the  Circuit 
Court  "ordered  that  the  petitioner  be  permitted  to  pay  into  this  court 
the  sum  of  eight  thousand  dollars,  pursuant  to  the  prayer  of  said  pe- 
titioner, and  that  Albert  B.  Weimer,  Esq.,  be,  and  is  hereby,  appoint- 
ed auditor  to  hear  proof,  upon  due  and  proper  notice,  of  all  claims 
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as  against  said  fund  which  may  be  presented  herein  by  the  said  per- 
sons named  in  the  foregoing  petition  as  claimants  under  the  bond 
in  suit,  and  to  make  report  to  this  court  of  his  findings  as  to  the 
respective  amounts  of  said  claims,  and  as  to  the  proportion  of  said 
sum  of  $8,000  which  should  be  paid  to  each  of  said  claimants,  in- 
cluding the  plaintiff  herein ;  and  the  said  auditor  is  hereby  directed 
to  notify  each  of  the  said  claimants  named  in  the  said  petition  of  this 
proceeaing,  and  of  the  time  and  place  when  he  will  hear  proof  of 
their  claims ;.  and  it  is  further  ordered  that  upon  the  payment  of  said 
sum  of  $8,000  into  court  the  said  petitioner  shall  be  forever  thereby 
released  from  any  further  liability  as  surety  on  the  said  bond." 

No  objection  was  made  nor  exception  taken  by  the  plaintiff  in 
error,  or  by  any  other  party  in  interest,  to  this  order.  In  pursuance 
of  it  the  ^,000  was  paid  into  court,  and  the  proceedings  contem- 
plated by  it  ensued.  The  several  claimants,  including  the  United 
States,  presented  their  claims  before  the  auditor,  who,  after  hearing 
and  consideration,  reported  the  allowance  out  of  the  fund  of  the  ex- 
penses and  costs  and  a  counsel  fee  to  the  bonding  and  trust  company 
of  $200,  and  the  balance  he  distributed  to  the  United  States  and  to  the 
several  othet  claimants  pro  rata.  To  this  report  the  plaintiff  in  error 
excepted-;  but  the  court  below  overruled  its  exceptions,  and  de- 
creed distribution  of  the  fund  in  accordance  with  the  schedule  sub- 
mitted by  the  auditor.    To  that  decree  this  writ  of  error  is  directed. 

As  stated  in  their  brief,  the  contentions  of  counsel  on  behalf  of  the 
United  States  are: 

"First,  that  the  United  States  Is  entitled  to  priority  and  payment  in  full  of 
its  claim,  with  interest,  by  reason  of  its  having  first  brought  suit  against  the 
defendant  on  the  bond  given  by  the  defendant  company  as  surety  for  Edward 
Heaton ;  second,  that  the  United  States  is  entitled  to  priority  and  payment  in 
full  of  its  claim,  with  interest,  under  sections  3466,  3467,  and  3468  of  the  Re- 
vised Statutes  of  the  United  States  [U.  S.  CJomp.  St  1901,  p.  2314] ;  third,  that 
the  United  States  is  not  liable  for  counsel  fees  and  costs  in  this  proceeding, 
and  that  the  award  to  the  United  States  should  not  be  diminished  by  such  pay- 
ment" 

The  right  of  priority  affirmed  by  the  first  and  second  of  these 
propositions  is  to  priority  of  payment  from  a  fund  paid  into  court  by 
the  surety  in  a  bond  executed  under  and  in  conformity  with  an  act 
of  Congress  requiring  certain  contractors  with  the  United  States  to 
execute  the  usual  penal  boncl,  with  sureties,  "with  the  additional  ob- 
ligation that  such  contractor  or  contractors  shall  promptly  make 
payments  to  all  persons  supplying  him  or  them  labor  and  materials 
in  the  prosecution  of  the  work  provided  for  in  such  contract ;  *  *  * 
upon  which  said  person  or  persons  supplying  suoh  labor  and  mate- 
rials shall  have  a  right  of  action,  and  shall  be  authorized  to  bring 
suit  in  the  name  of  the  United  States  for  his  or  their  use  and  benefit 
against  said  contractor  and  sureties  and  to  prosecute  the  same  to 
final  judgment  and  execution:  provided,  that  such  action  and  its 
prosecution  shall  involve  the  United  States  in  no  expense."  Act 
Aug.  13,  1894,  c.  280,  §  I,  28  Stat.  278  [U.  S.  Comp.  St  1901,  p. 
2523].  That  this  additional  obligation  was  prescribed  for  the  bene- 
fit of  the  persons  supplying  labor  and  materials  appears  from  the  title 
of  the  act,  and  also  from  its  provision  authorizing  them  to  sue  for 
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their  own  use,  and  it  contains  nothing  to  suggest  that  it  was  intended 
that  their  claims  under  such  bonds  were  to  be  secondary  or  subordi- 
nate to  those  of  the  government.  But  it  is  argued  that  the  right  of 
priority  asserted  in  this  case  was  vested  in  the  United  States  by  the 
much  earlier  enactments,  which  are  embodied  in  sections  3466,  3467, 
and  3468  of  the  Revised  Statutes,  as  follows : 

"Sec.  346a  Whenever  any  person  indebted  to  the  United  States  Is  Insolvent, 
or  whenever  the  estate  of  any  deceased  debtor,  in  the  hands  of  the  executors 
or  administrators,  is  Insuflaclent  to  pay  all  the  debts  due  from  the  deceased,  the 
debts  doe  to  the  United  States  shall  be  first  satisfied ;  and  the  priority  hereby 
established  shall  extend  as  well  to  cases  In  which  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof,  or  in 
which  tte  estate  and  effects  of  an  absconding,  concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy  is  com- 
mitted. 

"Sec.  3467.  Every  executor,  administrator,  or  assignee,  or  other  person,  who 
pays  any  debt  due  by  the  person  or  estate  from  whom  or  for  which  he  acts, 
before  he  satisfies  and  pays  the  debts  due  to  the  United  States  from  such  per- 
son or  estate,  shall  become  answerable  In  his  own  person  and  estate  for  the 
debts  so  due  to  the  United  States,  or  for  so  much  thereof  as  may  remain  due 
and  unpaid. 

"Sec.  3468.  Whenever  the  principal  in  any  bond  given  to  the  United  States 
is  insolvent,  er  whenever,  such  principal  being  deceased*  his  estate  and  effects 
which  come  to  the  hands  of  his  executor,  administrator,  or  assignee,  are  in- 
sufficient for  the  payment  of  his  debts,  and,  in  either  of  such  cases,  any  surety 
on  the  bond,  or  the  executor,  administrator,  or  assignee  of  such  surety  pays 
to  the  United  States  the  money  due  upon  such  bond,  such  surety,  his  executor, 
administrator,  or  assignee,  shall  have  the  like  priority  for  the  recovery  and  re- 
ceipt of  the  moneys  out  of  the  estate  and  effects  of  such  Insolvent  or  deceased 
principal  as  is  secured  to  the  United  States ;  and  may  bring  and  maintain  a 
suit  upon  the  bond,  in  law  or  equity,  in  his  own  n^me,  for  the  recovery  of  all 
moneys  paid  thereon." 

Undoubtedly,  the  first  of  these  sections  does  establish  priority  in 
the  United  States  whenever  the  person  indebted  is  insolvent;  but 
the  debtor  with  whom  this  controversy  is  concerned  is  not  the  in- 
solvent Heaton,  but  is  the  bonding  and  trust  company,  and,  as  that 
company  is  admittedly  solvent,  section  3466  has  no  application.  It 
is  argued,  however,  that  it  appears,  upon  "reading  the  three  sections 
together,  that  the  intention  of  Congress  was  that  the  United  States 
should  be  entitled  to  the  same  priority  against  the  surety  as  against 
the  principal."  The  sufficient  answer  to  this  argument  is  that  no 
such  intention  was  expressed.  As  was  said  by  the  learned  judge  of 
the  Circuit  Court : 

"The  United  States  has  no  priority  against  a  surety,  for  the  reason  that  no 
statute  has  given  it  such  a  privileged  position,  while  it  has  priority  against 
an  insolvent  principal  for  the  analogous  reason  that  Congress  has  seen  fit  so  to 
enact  The  right  of  a  surety,  after  he  has  paid  the  money  due  upon  his  bond 
to  the  United  States,  to  be  preferred  in  the  distribution  of  his  insolvent  prin- 
cipal's estate,  does  not  depend  at  all  upon  the  answer  to  the  question  whether 
the  United  States  has  previously  had  priority  against  the  surety,  but  rests 
solely  upon  the  language  of  section  3468,  which  expresses  the  legislative  will 
upon  the  subject  It  is  this  section  that  is  the  source  of  tbe  surety's  right, 
and  I  think  its  true  construction  gives  priority  for  so  much,  and  no  more,  of 
the  government's  claim  as  the  surety  may  have  been  obliged  to  pay  by  legal 
proceedings,  or  may  have  paid  voluntarily,  in  discharge  of  his  obligation  upon 
the  bond." 

128  F.— 27 
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The  cases  of  suits  upon  official  bonds,  which  have  been  cited  in 
support  of  the  proposition  that  the  United  States  is  entitled  to  prior- 
ity by  reason  of  its  having  first  brought  suit,  are  not  pertinent.  The 
bond  sued  on  in  this  case  is  not  an  official  bond.  American  Surety 
Co.  V.  Lawrenceville  Cement  Co.  (C.  C.)  96  Fed.  25.  Nor  is  there 
any  force  in  the  suggestion  that  the  court  below,  though  sitting  as 
a  court  of  law,  determined  the  rights  of  these  parties  upon  equitable 
principles.  The  question  was  as  to  the  legality  of  the  claim  of  one 
of  them  to  preferential  payment  out  of  a  fund  paid  into  court  by  the 
surety  in  a  bond,  and  the  validity  of  that  claim  did  not  depend  upon 
the  right  application  of  any  principle  of  equity,  but  upon  the  correct 
construction  of  the  statute  under  which  the  bond  was  given,  and  of 
the  other  statutory  provisions  to  which  reference  has  been  made. 
Therefore  the  issue  was  one  which  a  strictly  common-law  court  was 
competent  to  try,  and  the  mode  of  trial  which  was  adopted  is  not 
open  to  question,  for  all  parties  voluntarily  submitted  to  it. 

We  think  the  allowance  of  a  counsel  fee  to  the  bonding  and  trust 
company  was  erroneous.  That  company  was  not  a  mere  stake- 
holder. It  was  a  party,  and  it  was  for  that  reason  that  it  required 
counsel.  It  is  plain  that  his  services  up  to  the  time  the  money  was 
paid  into  court  were  rendered  exclusively  for  its  benefit,  and  with 
the  subsequent  proceedings  it  was  not  concerned.  The  resulting  in- 
debtedness, therefore,  was  absolutely  its  own,  and  should  not  have 
been  charged  against  the  fund.  This  ruling,  however,  can  avail  none 
of  the  claimants  other  than  the  United  States,  for  no  other  of  them 
is  before  this  court  as  a  plaintiff  in  error. 

The  cause  will  be  remanded  to  the  Circuit  Court,  with  direction 
to  disallow,  as  against  the  United  States,  the  claim  of  the  American 
Bonding  &  Trust  Company  of  Baltimore  City  for  a  counsel  fee,  and 
the  decree  of  that  court,  when  amended  in  conformity  with  this  di- 
rection, will  stand  affirmed. 


DU  BOIS  v.  MAYOR,  ETC,,  OP  CITY  OP  NEW  YORK. 

(Circuit  Court  of  Appeals,  Second  Circuit.    January  27,  1904.) 

!•  Appeai>-7Mattbbs  Reviewable— Discbetionaby  Obdebs. 

An  order  of  a  Circuit  Court  overruling  exceptions  to  the  report  of  a 
master  for  the  reason  that  the  record  was  not  printed  as  required  by  the 
rules  was  within  its  discretion,  and  is  not  reviewable  on  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

On  motion  to  dismiss  appeal  or  affirm  order  of  the  Circuit  Court 
entered  November  24, 1902. 

William  L.  Pierce,  for  appellant 
Frederick  Seymour,  for  appellee. 

Before  TOWNSEND  and  COXE,  Circuit  Judges. 

PER  CURIAM.  We  have  examined  the  papers  with  care,  and 
are  satisfied  that  no  question  presented  upon  the  hearing  before  the 
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master  is  reviewaoie  in  this  court,  for  the  reason  that  no  exceptions 
to  the  master's  report  are  before  us,  and  the  action  of  the  Circuit 
Court  in  overruling  the  exceptions  filed  below,  for  the  reason  that 
the  record  was  not  printed  as  required  by  the  rules,  was  entirely 
within  the  discretion  of  that  court,  and  is  not  reviewable. 

The  only  question  which  can  be  presented  for  review  in  this  court 
is  the  question  whether  or  not  the  Circuit  Court  erred  in  making 
the  order  of  reference  to  the  master  to  fix  the  awards.  That  action 
was  unquestionably  correct,  unless  the  contention  can  be  maintained 
that  the  various  attorneys  and  counsel  to  whom  awards  were  made 
by  the  master  were  precluded  from  receiving  compensation  for  their 
services  upon  a  quantum  meruit,  for  the  reason  that  they  had  orig- 
inally been  employed  by  the  complainant,  or  his  agent,  to  prosecute 
the  action  upon  a  contingent  fee  limited  to  a  certain  percentage  of 
the  recovery.  Whether  the  complainant,  after  receiving  the  services 
of  his  lawyers  for  a  long  period  of  time,  could  discharge  them  and 
demand  the  papers  back,  without  paying  a  reasonable  sum  for  their 
services,  may  be  a  debatable  question,  which  the  appellant  has  a 
right  to  present  to  this  court  upon  a  review  of  the  order  appealed 
from.  The  papers  now  before  us  appear  to  contain  all  the  facts 
necessary  for  a  full  discussion  and  determination  of  this  question, 
which,  it  would  seem,  is  one  of  law  arising  upon  undisputed  facts. 
If  the  appellant  desires  to  present  this  question,  he  may  print  the 
record  and  bring  on  the  appeal  in  the  usual  manner.  Upon  proof 
that  the  papers  now  before  us  have  been  printed  and  filed  with  the 
clerk,  a  motion  will  be  entertained  to  place  the  cause  on  the  calendar. 
If  this  record  be  not  printed  and  filed  on  or  before  February  23,  1904, 
the  appeal  will  be  dismissed  without  further  order. 

The  foregoing  views  dispose  of  the  motion  to  compel  the  filing 
of  the  exhibits  with  the  clerk  of  this  court.  Ordinarily,  such  a  mo- 
tion should  be  addressed  to  the  Circuit  Court,  the  record  being 
there  made  up  and  transmitted  to  this  court  in  completed  form,  but 
if  upon  the  argument  of  the  appeal  it  should  appear  that  any  of 
these  exhibits  will  throw  light  upon  the  question  involved,  we  will 
request  the  counsel  in  whose  possession  it  may  be  to  produce  the 
originaL 


SNOWDBN  et  al.  v.  LOREH. 

(CircQit  Court  of  Appeals,  Third  Circuit    February  24,  1004.) 

No.   S. 

L  Afpeai/— Aduission  or  Evidence— Harmless  Ebbob. 

The  admission  of  a  deposition  in  evidence  for  all  purposes,  if  error, 
was  harmless  where  it  ought  not  to  have  changed  the  result 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 
.    For  opinion  below,  see  122  Fed.  493. 

L.  C.  Barton  and  O.  F.  McKenna,  for  plaintiffs  in  error, 
Johns  McCleave,  for  defendant  in  error. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 
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DALLAS,  Circuit  Judge.  This  was  an  action  of  ejectment  to  re- 
cover a  piece  of  land  situate  in  the  county  of  Allegheny,  state  of 
Pennsylvania.  It  was  tried  by  the  court  without  a  jury.  The  learned 
judge  correctly  held  that  the  right  of  the  plaintiffs  to  recover  was 
dependent  upon  the  strength  of  their  own  title,  irrespective  of  that 
of  the  defendant.  The  plaintiffs  based  their  claim  of  title,  first,  upon 
a  patent  of  the  state  of  Pennsylvania  to  Luke  Loomis,  dated  August 
15,  1837;  and,  second,  upon  the  allegation  "that  plaintiffs'  grantors 
entered  into  constructive  possession  of  the  land  in  dispute  the  9th 
day  of  July,  A.  D.  1822,  or  thereabouts,  and  into  actual  possession 
about  the  isth  day  of  August,  A.  D.  1837,  and  that  plaintiffs  and 
their  grantors  held  continuous,  uninterrupted,  hostile,  and  notorious 
possession  of  the  same  from  said  times  up  to  year  1881,  when  they 
were  ousted  by  defendant's  grantor."  The  Circuit  Court  fully  con- 
sidered both  of  these  matters,  and  reached  the  conclusions  that  the 
patent  to  Luke  Loomis  was  void,  and  that  the  plaintiffs  had  failed 
to  establish  title  by  adverse  possession.  Upon  attentively  exam- 
ining the  record,  we  are  fully  satisfied  that  these  conclusions  were 
right,  and  we  think  that  the  opinion  of  the  learned  judge  of  the  court 
below  amply  vindicates  them.  Notwithstanding  the  able  argument 
submitted  for  the  plaintiffs  in  error,  we  concur  in  that  opinion,'  and 
adopt  it  as  that  of  this  court.     Snowden  v.  Loree  (C.  C.)  122  Fed. 

493- 

The  first  specification  avers  that  the  court  below  erred  in  ruling 
during  the  trial  that  the  affidavit  of  R.  Hilands,  attached  to  the  ap- 
plication of  Luke  Loomis,  wherein  it  was  deposed  that  the  land  de- 
scribed in  said  application  "was  first  improved  in  the  month  of  June, 
1829,  and  not  before,  by  Luke  Loomis,"  was  admissible  "for  the 
purpose  of  showing  the  steps  leading  up  to  the  granting  of  the  pat- 
ent, but  not  for  the  purpose  of  proving  the  facts  therein  stated." 
Whether  the  Pennsylvania  rule  that  the  recitals  of  title  in  a  patent 
are  prima  facie  evidence  has  any  application  in  this  case  is  at  least 
doubtful  (Green  v.  Brennesholtz,  73  Pa.  425) ;  but  that  question  need 
not  be  discussed,  for  we  are  clearly  of  opinion  that  this  Hilands 
affidavit,  if  it  had  been  admitted  for  all  purposes,  ought  not  to  have 
changed  the  result.  Therefore  the  ruling  of  the  court  in  respect  to 
it  in  no  degree  prejudiced  the  plaintiffs'  case,  and  consequently  that 
ruling,  even  if  erroneous,  would  not  be  ground  for  reversal.  Horn* 
buckle  v.  Stafford,  iii  U.  S.  393,  4  Sup.  Ct.  515,  28  L.  Ed.  468. 

The  judgment  is  affirmed. 


HERMAN  ft  GUINZBURG  v.  UNITED  STATES. 
(Circuit  Court  of  Appeals,  Second  Circuit    February  23,  1901) 

Na  2,991. 

ti  CUSTOICS    DUTIEa— CliABSIFIOATION— ObNAMI5nTAL    GbAINS— GbASS    PIQUOT8. 

Grass  piquets,  used  for  millinery  purposes,  consisting  of  stalks  of  oats 
and  wheat,  cut  in  the  milk,  and  grasses,  some  of  which  are  mixed  with 
palm  leaf  and  artificial  leaves,  bound  together  in  bunches  about  15  inches 
long,  and  all  dyed  to  imitate  the  natural  color  of  the  plants,  are  dutiable 
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under  the  provision  in  paragraph  426,  Tariff  Act  July  24,  1807,  c  11,  f  1, 
Schedule  N,  80  Stat  191  [U.  S.  Oomp.  SL  1901,  p.  1676],  for  "artificUl 
or  ornamental  •  •  •  ftuits,  grains,  leaves,  flowers,  and  stems  or 
parts  thereof,  of  whatever  material  composed,"  and  not  under  paragraph 
449  of  said  act,  80  Stat  198  [U.  8.  Comp.  St  1901,  p.  1678],  as  manu- 
factures of  grass. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 
For  opinion  below,  see  121  Fed.  201. 

This  is  an  appeal  by  Herman  &  Guinzburg,  importers,  from  a  deci- 
sion of  the  Circuit  Court  (121  Fed.  201),  which  affirmed  the  decision 
of  the  Board  of  General  Appraisers  which  sustained  the  assessment 
of  duty  by  the  Collector  of  Customs  at  the  port  of  New  York.  The 
decision  of  the  board  reads  as  follows  (In  re  Simon,  G.  A.  451 1) : 

Wilkinson,  General  Appraiser.  The  goods  are  known  in  trade  as  grass 
piquets.  They  were  assessed  for  duty  at  50  per  cent  ad  volorem,  under  para- 
graph 426,  Act  July  24,  1897.  c.  11,  f  1,  Schedule  N,  30  Stat  191  [U.  S.  Comp. 
8t  1901,  p.  1075],  and  are  claimed  to  be  dutiable  at  10  per  cent,  or  at  20  per 
cent  under  section  6»  80  Stat  205  [U.  8.  Comp.  St  1901,  p.  1693],  or  at  30  ptf 
cent  under  the  provision  of  paragraph  449,  30  Stat  193  [U.  &.  Comp.  St  1901, 
p.  1078]  for  manufactures  of  grass.  Counsel  for  the  appellants  stated  that 
the  only  claim  relied  on  was  that  under  paragraph  449.  Each  piquet  is  a 
bunch  about  15  inches  long,  bound  with  wire  at  the  end  of  the  stems.  Exhibit 
1  (35,424f)  consists  of  stalks  of  oats  cut  in  the  milk.  Exhibit  1  (37,036f)  is 
composed  of  wheat  of  the  same  character,  mixed  with  pieces  of  palm  leaf. 
Exhibit  1  (37,039f)  consists  of  two  kinds  of  grasses,  with  som^  artificial  leaves 
of  cotton  cloth,  and  the  other  piquets  are  similar  to  the  foregoing.  All  have 
been  dyed  to  imitate  the  natural  color  of  the  plants,  and  all  are  used  for  mil- 
linery purposes.  The  pertinent  of  paragraph  425  is :  "And  also  dressed  and 
finished  birds  suitable  for  millinery  ornaments,  and  artificial  or  ornamental 
feathers,  fruits,  grains,  leaves,  flowers,  and  stems  or  parts  thereof,  of  what- 
ever material  composed,  not  specially  provided  for  in  this  act,  fifty  per  centum 
ad  valorem.*'  The  piquets  in  question  include  the  stems  and  the  leaves  of  the 
plants.  The  fact  that  the  grasses  are  almost  altogether  natural  does  qot  in 
the  opinion  of  the  board,  exclude  them  from  classification  under  the  para- 
graph. Pyed  feathers  and  dressed  birds  are  no  more  artificial  than  these 
grasses  are.  We  find  that  the  goods  are  ornamental  stems  and  leaver  Tb* 
decisions  of  the  collector  are  afiSrmed  accordingly.  * 

Stephen  G.  Clarke,  for  appellants. 
Henry  C.  Piatt,  Asst  U.  S.  Atty. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  finding  of  the  Board  of  General  Appraisers 
accurately  describes  the  importations,  and  we  think  they  are  more 
specifically  enumerated  by  paragraph  425,  Tariff  Act  July  24, 1897,  c 
11,  §  I,  Schedule  N,  30  Stat.  191  [U.  S.  CTomp.  St.  1901,  p.  1675],  than 
by  paragraph  449, 30  Stat  193  (0.  S.  Comp.  St  1901^  p.  i678X« 

Decision  affirmedL 
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UTAED  T.  UNITED  STATEa 

(drcult  Court  of  Appeals,  Second  Circuit    March  2,  1904.) 

No.  3,144. 

1.  Customs  DtJTn:&-OBouND  Glass— Bottles  wpth  Ctjt-Glass  Stoppers. 

Held,  tbat  certain  bottles  made  of  molded  or  pressed  glass,  with  stop- 
pers that  liave  been  cut  or  groxmd  more  than  is  necessary  for  fitting,  are 
dutiable  under  paragraph  100,  TarifiT  Act  July  24,  1897,  c.  11,  f  1,  Schedule 
B,  30  Stat  157  [U.  S.  Comp.  St  1901,  p.  1633],  relating  to  "glass  botties 
♦  •  •  cut  ♦  ♦  ♦  ground  (except  such  grinding  as  is  necessary  for 
fitting  stoppers),"  and  not  as  "molded  or  pressed  •  *  *  glass  bottles," 
under  paragraph  99  of  said  act  (30  Stat  156  [U.  S.  Comp.  St  1901,  p.  1633]). 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  an  appeal  by  Emil  Utard,  an  importer,  frcrni  an  affirmance  by 
the  Circuit  Court  of  a  decision  of  the  Board  of  General  Appraisers, 
which  affirmed  the  assessment  of  duty  by  the  collector  of  customs  on 
merchandise  imported  at  the  port  of  New  York.  For  decisions  below, 
see  124  Fed.  997,  and  In  re  Utard,  G.  A.  4,769,  T.  D.  22,503. 

The  importer  was  dissatisfied  with  the  conclusions  of  the  board  only 
as  to  the  merchandise  included  in  the  board's  third  finding.  The  opin- 
ion of  the  board,  so  far  as  it  refers  to  such  merchandise,  is  as  follows : 

FISCHER,  General  Appraiser.  The  protestant  imported  numerous  per- 
fumery bottles  of  various  designs  and  patterns,  which  for  convenience  may  be 
divided  into  three  classes,  namely :  •  ♦  ♦  (3)  Such  as  have  ground  or  cut 
glass  stoppers ;  this  class  comprising  all  of  the  goods  under  protest  with  the 
exception  of  Nos.  2,478  and  2,724.  The  articles  were  assessed  for  duty  at  60 
per  cent,  ad  valorem  under  the  provisions  of  paragraph  100  of  the  act  of  July 
24,  1897,  c.  11,  f  1,  Schedule  B,  30  Stat.  167  [U.  S.  Comp.  St  1901,  p.  1633].  as 
cut-glass  bottles,  or  as  decorated  glass  bottles,  and  are  claimed  to  be  dutiable 
under  the  provisions  of  paragraph  99  of  said  act  (30  Stat  156  [U.  S.  Comp.  St 
1901,  p.  1633]).  Counsel  for  the  importers  relies  chiefly  upon  the  ruling  laid 
down  in  the  cape  of  Koscherak  v.  United  States,  39  C.  C.  A.  166,  98  Fed.  596,  to 
sustain  his  claim.  That  case  arose  under  Act  Aug.  27, 1894,  a  349,  f  1,  Schedule 
B,  par.  90,  28  Stat.  513,  and  the  paragraph  construed  by  the  court  was  as  fol- 
lows :  '*A11  glass  bottles,  decanters,  or  other  vessels  or  articles  of  glass,  when 
cut  engraved,  painted*  colored,  printed,  stained,  etched,  or  otherwise  orna- 
mented or  decorated,  except  such  as  have  ground  necks  and  stoppers  only,  not 
specially  provided  for  in  this  act  •  •  *"  The  court  held  that  etched  bot- 
tles were  dutiable  under  that  provision  only  when  such  etching  amounted  to 
ornamentation  or  decoration,  and  said:  "The  use  in  the  new  section  of  the 
phrase,  *not  otherwise  ornamented  or  decorated,'  after  an  enumeration  of  sev- 
eral processes  by  which  an  article  may  be  ornamented  or  decorated,  not  only 
implies,  but  indicates,  an  understanding  that  this  result  of  the  enumerated 
processes  is  to  be  an  ornament  or  decoration,  in  order  to  bring  the  article 
within  the  terms  of  the  paragraph."  The  corresponding  paragraph  of  the 
present  act  is,  however,  in  somewhat  different  form,  and  is  as  follows:  "100. 
Glass  bottles,  decanters,  or  other  vessels  or  articles  of  glass,  cut,  engraved, 
painted,  colored,  stained,  silvered,  gilded,  etched,  frosted,  printed  in  any  man- 
ner, or  oth^wise  ornamented,  decorated,  or  ground  (except  such  grinding  as 
is  necessary  for  fitting  stoppers).  ♦  *  •"  If  we  apply  the  principle  of  the 
Koscherak  Case  to  this  paragraph,  it  would  seem  that  while  under  the  act  of 
3894  the  "result  of  the  enumerated  processes  is  to  be  an  ornament  or  decora- 
tion," in  the  present  paragraph.  If  the  result  is  either  an  ornamentation  or  a 
decoration  or  a  grinding,  the  article  will  be  included  within  the  terms  of  para- 
graph 100.    ••    • 
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As  to  the  balance  of  tbe  goods  before  ns,  constituting  the  third  class  above 
referred  to,  it  appears  that,  while  most  of  them  are  ground  and  cut,  some  of 
them  are  cut  simply ;  yet,  as  cutting  is  a  process  of  grinding,  we  are  of  the 
opinion  that  the  articles  so  treated  are  included  within  the  terms  *'omament- 
ed,  decorated,  or  ground,**  of  paragraph  100,  and  are  dutiable  under  said  para- 
graph if  the  grinding  is  more  than  is  necessary  for  fitting  the  stoppera  From 
the  testimony  in  the  case  and  thr  samples  before  us,  we  find  that  such  grind- 
ing *  *  *  la  In  fact  more  than  is  necessary  for  fitting  stoppers,  and  that 
it  considerably  improves  the  appearance  of  the  bottles,  giving  the  stoppers  the 
appearance  of  cut  glass,  and  relieving  them  of  the  common  and  cheap  appear- 
ance they  had  when  taken  from  the  pressing  mold,  and  we  hold  that  these 
bottles  are  therefore  dutiable  under  paragraph  100,  as  assessed.    *    •    * 

The  point  is  made  by  the  importers  that  the  cost  of  cutting  the  stoppers  of 
the  bottles  is  so  small  that  the  classification  of  the  articles  should  not  be 
changed  on  that  account,  and  the  maxim,  "De  minimis  non  curat  lex,"  is  in- 
voked. From  the  importer's  own  brief  it  appears,  however,  that  the  cost  of 
the  labor  thus  expended  constitutes  on  an  average  over  12  per  cent  of  the  cost 
of  the  bottles ;  for  while  the  price  paid,  as  appears  by  the  affidavit  in'  evi- 
dence, is  only  4  centimes  for  each,  the  brief  of  counsel  for  the  importers  states 
that  the  average  cost  of  the  bottles  is  3.78  francs  per  dozen,  or  31.5  centimes 
each.  But,  even  were  the  cost  of  the  labor  considerably  less,  It  could  not  be 
disregarded.  In  view  of  the  decisions  of  the  courts.  In  the  case  of  Saltonstall 
V.  Wiebusch,  166  U.  8.  601,  604,  15  Sup.  Ct  476,  477,  39  L.  Ed.  549,  the  Supreme 
Court  said :  **The  fact  that  the  further  process  which  the  articles  underwent 
represented  but  three  or  four  per  cent  of  the  total  labor  expended  upon  them 
Is  by  no  means  decisive  when  It  is  a  question  of  classification,  since  the  very 
object  of  Ck>ngres8  may  be  to  protect  the  additional  labor.  The  lines  between 
different  articles  enumerated  in  the  tariff  law  are  sometimes  very  nicely 
drawn,  and  a  trifling  amount  of  labor  is  often  sufficient  to  change  the  nature 
of  the  article  and  determine  its  classification."  And  in  the  case  of  United 
States  V.  Hinsbergcr  Cut-Glass  Company  (C.  C.)  94  Fed.  645,  the  court  dis- 
cussing the  word  "ground"  as  used  in  the  very  paragraph  here  under  discus- 
sion, said :  ''Counsel  for  the  importers  contends  that  Congress  could  not  have 
meant  to  provide  for  such  an  infinitesimal  amount  of  cutting,  and  must  have 
intended  to  cover,  by  the  provision  for  articles  of  ground  glass,  only  those 
where  the  grinding  was  done  for  a  permanent  purpose.  But  the  court  would 
not  be  authorized  in  thus  contradicting  the  express  provision  of  the  statute. 
It  is  clear  that  this  grinding  is  intentional  and  for  some  purpose,  and  as  tbe 
language  of  the  statute  includes  all  grinding  except  for  stoppers  for  bottles, 
and  Inasmuch  as  the  bowl  is  an  'article  of  glass,'  I  think  it  is  dutiable,  under 
the  provisions  of  paragraph  100,  at  60  per  cent  ad  valorem."  Furthermore, 
while  the  act  of  1894  excepted  from  the  operation  of  paragraph  90  such  bottles 
as  had  "ground  necks  or  stoppers  only,"  the  exception  in  the  corresponding 
paragraph  of  the  present  act  is  only  as  to  such  "grinding  as  is  necessary  for 
fitting  stoppers,"  making  it  clear  that  Congress  Intended  to  include  in  the 
present  paragraph  bottles  where  the  grinding,  although  confined  to  the  stoxH 
pers  only,  was  more  than  necessary  to  fit  the  stoppers. 

We  accordingly    •    *    *    overrule  the  protests. 

Frederick  W.  Brooks,  for  importer. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.    The  findings  of  the  Board  of  General  Appraisers 
adequately  state  the  facts,  and  Uie  decision  is  affirmed. 
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SANDERS  ▼.  HANCOCK. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  2,  1904.) 

Na  1,238. 

1.  Patents— Invintion  and  Infbinoevent— Diso  Plows. 

The  Hardy  patent  No.  656,972,  for  improvements  in  rotary  disc  plows, 
claim  2,  as  to  its  principal  feature,  which  consists  in  setting  the  cutting 
disc  not  only  at  an  angle  with  the  line  of  draft  but  also  at  an  inclination 
backward  from  the  vertical,  was  anticipated  by  prior  patents  for  disc 
harrows ;  but  the  combination  of  the  claim  as  a  whole,  including  as  ele- 
ments the  disc  and  staggered  furrow  and  caster  wheels,  so  placed  and 
adjusted  as  to  hold  the  disc  in  position  horizontally  and  to  resist  the 
landward  pressure,  and  which,  while  old,  singly,  by  their  co-operative  ac- 
tion produce  a  new  and  improved  result  is  novel,  and  shows  patentable 
inventlQa    Such  claim  also  held  infringed. 

2.  Same— Invention— Combination. 

It  is  not  necessary  to  a  valid  combination  that  all  the  parts  should  co- 
operate all  the  time,  but  it  is  enough  that  in  the  normal  and  progressive 
use  of  the  machine  they  do  so  some  of  the  time. 

3.  Same— CoNSTBUCTioN  of  Claims— Refebencs  to  Specification. 

An  element  of  a  combination,  although  not  definitely  described  in  the 
claims,  except  by  reference  to  the  specification  by  the  words  "substantially 
as  described"  at  the  end  of  each  claim,  may  be  read  into  the  claims,  where 
it  is  fully  described  in  the  specification*,  and  is  essential  to  the  operation 
of  the  machine. 

4.  Same— Infbinoement— Disc  Plows. 

The  Hancock  patent  No.  692,655,  for  means  for  converting  a  single  disc 
plow  into  a  plurality  disc  plow,  and  the  converse,  and  incidentally  of 
means  for  interadjustment  of  the  disc-carrying  beams  and  other  appur- 
tenances, construed,  and  held  not  anticipated,  valid,  and  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

This  appellee,  Hancock,  brought  this  suit  in  equity,  complaining  of  the  in- 
fringement by  the  appellant,  Sanders,  of  three  several  patents,  one  of  them 
being  patent  No.  556.972,  dated  March  24,  1896,  issued  to  Keating  as  assignee 
of  Hardy,  and  subsequently  assigned  by  Keating  to  the  complainant ;  another 
being  patent  No.  643,499,  dated  February  13,  1900,  issued  to  the  complainant ; 
and  the  third,  being  patent  No.  692,655,  dated  February  4,  1902,  also  issued  to 
the  complainant;  and  praying  for  an  injunction  and  for  profits  and  damages 
resulting  from  the  alleged  infringement  All  of  the  patents  above  mentioned 
were  for  inventions  of  "improvements  in  rotary  disc  plows."  The  defendant 
answered  the  bill,  denying  that  the  several  persons  who  were  alleged  to  have 
invented  the  improvements  for  which  the  respective  patents  were  granted  were 
in  fact  the  original  inventors  thereof,  and  he  also  denied  infringement  of  any 
of  said  patents.  The  Judge  of  the  Circuit  Court  awarded  a  preliminary  injunc- 
tion pendente  lite.  The  complainant  filed  a  replication.  Proofs  were  taken, 
and,  the  cause  having  t>een  broiijght  on  for  hearing,  the  court  dismissed  the 
bill  as  to  patent  No.  643,499,  but  decreed  for  the  complainant  in  respect  to  the 
second  claim  of  patent  No.  556,972,  and  all  of  the  claims,  of  which  there  were 
seven,  of  patent  No.  692,655,  awarding  a  perpetual  injunction,  and  the  recovery 
of  profits  and  damages,  for  the  ascertainment  of  which  a  reference  to  the  mas- 
ter was  ordered.   Thereupon  the  defendant  appealed. 

The  following  opinions  were  filed  in  the  Circuit  Court  by  CLARK,  District 
Judge,  the  first  on  motion  for  preliminary  injunction,  May  2, 1902 : 

"In  disposing  of  the  question  now  before  the  court  it  is  not  permissible  or 
desirable  that  any  extended  discussion  of  the  issues  presented  should  be  en- 

1 2.  See  Patents,  vol.  38,  Cent  Dig.  S  29. 
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tered  upon.  On  the  contrary,  It  has  often  been  ruled  that  the  court,  from  the 
very  nature  of  the  proceedhigs,  should  examine  the  case  only  far  enough  to 
ascertain  whether  the  plaintiff  has  an  apparent  title  to  protection,  and  the 
court  is  not  expected  to  enter  into  inquiry  concerning  difficult  questions  of 
law,  or  the  weight  and  value  of  conflicting  evidence.  3  Robinson  on  Patents, 
9§  1173-1210;  Wise  t.  Grand  Avenue  Ry.  Co.  (a  C.)  33  Fed.  277,  and  cases 
there  cited. 

**It  may  be  useful  to  restate  here  certain  general  principles  which  apply  on 
the  hearing  for  a  preliminary  injunction,  and  some  of  which  apply  as  well  on 
final  adjudication.  It  is  well  settled  that  a  mere  conception  or  idea  of  a 
desirable  function  or  result,  resting  In  the  mind,  which  might  be  obtained  by 
a  machine  or  device.  Is  not  invention,  either  for  the  purpose  of  obtaining 
a  monopoly,  or  for  the  purpose  of  making  the  defense  of  prior  Invention.  In- 
vention, in  the  legal  sense,  must  Involve  a  practical,  successful,  operative  de- 
vice. Rubber  Tip  Pencil  Co.  v.  Howard,  20  Wall  498,  22  L.  Ed.  410;  1  Robin- 
son on  Patents,  §  335;  Knapp  v.  Morss,  150  U.  S.  221,  14  Sup.  Ct  81,  37  L. 
Ed.  1059 ;  2  Greenleaf  on  Evidence  [16th  Ed.]  §  495,  and  cases  cited.  It  must  be 
a  perfected  invention,  and  either  put  to  practical  use,  or  be  clearly  capable 
of  such  use,  and  the  novelty  of  an  invention  is  not  negatived  by  a  prior  useless 
process  or  thing.  Walker  on  Patents  [3d  Ed.]  S  65.  Nor  is  anticipation  made 
out  by  a  device  which  might,  by  slight  modification,  be  made  to  perform  the 
same  function,  if  the  prior  invention  were  not  designed  by  its  maker  nor 
adapted  to  actual  use  for  the  performance  of  such  function.  Topliff  v.  Toplitt 
et  al.,  145  U.  S.  156,- 12  Sup.  Ct  825,  36  L.  Ed.  658;  Krementz  v.  The  S. 
Cottle  Co.,  148  U.  S.  556,  13  Sup.  Ct.  719,  37  L.  Ed.  558;  Clough  v.  Barker,  106 
U.  S.  166,  1  Sup.  Ct  188,  27  L.  Bd.  134.  And  of  course  the  prior  invention, 
when  relied  upon  as  anticipating,  must  be  a  complete,  operative  instrument 
and  the  burden  to  show  this  is  on  defendant  2  Qreenleaf  on  Evidence  [16th 
Ed.]  §§  501^503,  and  notes.  Another  well-settled  proposition  is  that  even  in 
a  combination  patent  infringement  is  well  established  whenever  the  alleged 
infringing  device  accomplishes  the  same  result,  and  substantially  in  the  same 
way.  Cantrell  et  al.  v.  WalUck,  117  U.  S.  689,  6  Sup.  Ct.  970,  29  L.  Ed.  1017 ; 
Rowell  et  aL  v.  Lindsay  et  al..  113  U.  S.  97,  5  Sup.  Ct  507.  28  L.  Bd.  906; 
Machine  Company  v.  Murphy,  97  U.  S.  120,  24  L.  Ed.  935.  And  mere  colorable 
and  immaterial  difference  in  the  mechanical  arrangement  and  adjustment,  or 
difference  in  the  form  of  parts  of  the  structure,  or  methods  of  fastening  or 
bolting  such  forms  together,  does  not  avoid  infringement  as  omitting  an  ele- 
ment 80  long  as  the  same  result  is  obtained,  and  substantially  in  the  same 
way.  Morey  v.  Lockwood,  8  Wall.  230,  19  L.  Ed.  339;  Winans  v.  Denmead, 
15  How.  330,  14  li.  Ed.  717;  Westinghouse  v.  Boyden  Power  Brake  Co.,  170 
U.  S.  537,  18  Sup.  Ct  707,  42  li.  Ed.  1136;  Walker  on  Patents,  §§  350-353.  363^ 
368,  and  illustrative  cases.  Nor  for  similar  reasons  will  an  immaterial  addi- 
tion avoid  infringement  Walker  on  Patents,  §  347.  And  no  rearrangement 
or  transposition  of  the  parts  or  substitution  of  one  thing  for  another  avoid 
infringement  so  long  as  the  fact  remains  that  the  same  result  is  worked  out 
In  practically  the  same  way.    Walker  on  Patents,  §§  348,  350. 

"Attention  may,  I  think,  be  called  to  the  now  well-established  doctrine  of 
the  recent  cases  in  regard  to  combination  patents,  which  put  those  inventions 
on  a  different  footing  from  what  the  tendency  of  the  reasoning  of  the  older 
cases  put  them.  The  older  cases  are  well  calculated  to  create  the  Impression 
that  a  combination  patent  must  in  all  cases  receive  a  narrow  construction, 
and  that  such  an  invention  is  hardly  entitled  to  the  benefit  of  the  doctrine  of 
equivalents.  It  has  been  demonstrated,  and  particularly  in  recent  years,  that 
patents  which  satisfy  In  the  highest  degree  the  requirements  of  the  public, 
and  a  growing  and  complex  business  establishment  such  as  ours,  are  not 
limited  to  the  class  called  the  primary  or  pioneer  patents,  but  include  combina- 
tion patents.  Indeed,  the  practical  utility,  and  the  change  from  failure  to 
success,  is  shown  in  the  highest  degree  in  combination  patents,  and  in  view 
of  this  a  more  liberal  attitude  is  now  shown  towards  such  patents.  In  the 
case  of  Brammer  v.  Schroeder,  106  Fed.  918,  920-921,  46  C.  C.  A.  41,  the  result 
of  the  more  modern  cases  is  restated  by  Judge  Sanborn  in  the  following  lan- 
guage :  *One  who  invents  and  secures  a  patent  for  a  machine  or  combination 
which  first  performs  a  useful  function  is  thereby  protected  against  all  ma- 
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chines  and  combinations  which  perform  the  same  function  by  equivalent  me- 
chanical devices.  •  ♦  ♦  In  other  words,  the  term  mechanical  equivalent, 
when  applied  to  the  Interpretation  of  a  pioneer  patent,  has  a  bread  and  gen- 
erous signification.  This  general  rule  of  law,  like  every  other  principle  of 
jurisprudence,  applies  equally  to  all  patents,  whether  for  combinations,  ma- 
chines, or  combinations  of  matter.  If,  however,  one  invents  and  secures  a 
patent  for  a  new  combination  of  old  mechanical  elements,  which  first  performs 
a  useful  function,  he  is  protected  against  all  machines  and  combinations 
which  perform  the  same  function  by  equivalent  mechanical  devices,  to  the 
same  extent  and  In  the  same  way  as  one  who  invents  and  patents  a  machine 
or  composition  of  matter  of  like  primary  character.  The  doctrine  of  me- 
chanical equivalents  is  governed  by  the  same  rules,  and  has  tfie  same  applica- 
tion, when  the  infringement  of  a  patent  for  a  combination  is  in  question  as 
when  the  issue  is  over  the  infringement  of  a  patent  for  any  other  invention. 
Imhaeuser  v.  Buerk,  101  U.  S.  647,  653,  25  L.  Ed.  945 ;  Griswold  v.  Harker, 
62  Fed.  389,  391,  10  C.  C.  A.  435,  437,  27  U.  S.  App.  122,  150 ;  Thomson  v. 
Bank.  53  Fed.  250,  253,  3  C.  C.  A.  518,  521,  10  U.  S.  App.  500.  509;  Seymour 
V.  Osborne,  11  Wall.  516,  542,  548,  20  L.  Ed.  33 ;  Rees  v.  Gould,  15  Wall.  187, 
189,  21  L.  Ed.  89;  Fay  v.  Cordesman,  109  U.  S.  408.  420.  3  Sup.  Ct.  236,  27 
li.  Ed.  979 ;  Watermeter  Co.  v.  Desper,  101  U.  S.  332,  25  L.  Ed.  1024 ;  Gage 
V.  Herring,  107  U.  S.  640,  2  Sup.  Ct  819,  27  L.  Ed.  601;  Machine  Co.  v. 
Murphy,  97  U.  S.  120,  24  L.  Ed.  935 ;  National  Cash  Register  Co.  v.  American 
Cash  Register  Co.,  53  Fed.  367,  373,  3  C.  C.  A.  559.  665,  3  U.  S.  App.  340,  357; 
Beldlng  Mfg.  Co.  v.  Challenge  Corn  Planter  Co.,  152  U.  6.  100,  14  Sup.  Ct  492, 
38  L.  Ed.  370.' 

"And  in  the  case  of  Keystone  Manufacturing  Company  v.  Adams,  151  U. 
S.  139,  14  Sup.  Ct  295,  38  L.  Ed.  103,  Mr.  Justice  Shlras,  speaking  for  the 
court,  said:  *  Where  the  patent^  Invention  consists  of  an  improvement  of 
machines  previously  existing,  it  is  not  always  easy  to  point  out  what  it  is 
that  distinguishes  a  new  and  successsful  machine  from  an  old  and  Ineffectual 
one.  But  when,  in  a  class  of  machines  so  widely  used  as  those  in  question, 
it  is  made  to  appear  that  at  last,  after  repeated  and  futile  attempts,  a  machine 
I  has  been  contrived  which  accomplishes  the  result  desired,  arid  when  the 
Patent  Office  has  granted  a  patent  to  the  successful  inventor,  the  courts  should 
not  be  ready  to  adopt  a  narrow  or  astute  construction  fatal  to  the  grant' 
"And  so  in  the  case  of  Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S. 
537,  18  Sup.  Ct  707,  42  L.  Ed.  1136,  Mr.  Justice  Brown,  speaking  for  the 
court,  said :  'The  fact  that  this  invention  was  first  in  the  line  of  those  which 
resulted  in  placing  it  .within  the  power  of  an  engineer,  running  a  long  train, 
to  stop  in  about  half  the  time  and  half  the  distance  within  which  any 
similar  train  had  stopped,  is  certainly  deserving  of  recognition,  and  entitles 
the  patent  to  a  liberality  of  construction  which  would  not  be  accorded  to  an 
ordinary  improvement  upon  prior  devices.*  And  in  another  of  these  Westing- 
house  cases,  namely,  Westinghouse  Air-Brake  Co.  v.  New  York  Air-Brake 
Co.,  63  Fed.  962,  11  C.  C.  A.  528,  Judge  Shipman,  giving  the  opinion  of  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  said :  *It  is  not  important 
now  to  determine  the  grade  of  its  pioneershlp,  and  whether  it  may  be  classed 
in  the  jist  of  those  inventions  which  are  of  the  highest  rank ;  but  it  was  an 
inventfon  created  to  achieve  great  necessities  and  overcome  great  hindrances, 
and  was  one  of  wide  breadth.  A  court  would  not  be  justified  in  adopting  a 
"narrow  or  astute  construction"  which  would  minimize  the  character  of  the 
invention,  leave  its  real  scope  open  to  trespassers,  and  thus  be  "fatal  to  the 
grant" ' 

"I  have  set  out  the  foregoing  as  a  brief  statement  of  the  legal  view  under 
which  the  case  is  to  be  considered.  It  is  well  understood  by  the  eminent  coun- 
sel who  are  giving  the  case  attention  on  both  sides  that  I  am  not  expected, 
on  this  hearing,  to  consider  the  case  with  a  view  of  disposing  finally  of  any 
serious  issue  of  law  or  fact  It  is  manifest  that  I  should  not  do  so,  as  the 
affidavits  of  witnesses,  as  now  presented,  constitute  an  ex  parte  statement  of 
the  witnesses  only,  without  the  advantage  of  cross-examination,  and  certainly 
without  the  advantage  of  fullness  in  any  respect 

"Now,  in  regard  to  the  various  patents  relied  on  by  the  defendant  as  an- 
ticipating those  of  the  plaintiff,  it  would  become  necessary  for  the  defendant 
to  show  that  these  were  practical,  successful  inventions,  as  a  mere  patent  on 
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paper,  accompanied  with  drawings  or  models,  never  reduced  to  practice,  does 
not  constitute  anticipation.  Tbe  patent  must  have  been  put  into  practical 
use,  or  nmst  clearly  bave  been  sucb  a  patent  as  tbat  it  could  have  been  put 
into  practical  use,  and  nothing  short  of  this  constitutes  anticipation.  And 
in  order  that  the  defendant  might  make  good,  If  he  can,  the  defense  of  prior 
Invention,  it  would  be  necessary,  in  almost  any  case,  to  .go  fully  into  the  evi- 
dence on  that  subject,  which  has  not  been  done,  and  could  not  be  done  on  this 
hearing. 

"It  is  quite  obvious,  without  stating  more,  that  the  court  can  act  only  on 
prima  facie  impressions  of  the  case  on  this  hearing,  although  in  the  main 
those  impressions  should  be  clear  and  satisfactory,  in  view  of  the  fact  that 
the  case  is  necessarily  Imperfectly  developed  at  this  time.  And  because  the 
court  does  not  apd  cannot  decide  any  of  these  issues  finally,  it  would  not  be 
well  for  the  court  to  discuss  the  facts  found  In  this  record,  as  these  facts 
appear  on  an  ex  parte  or  prima  facie  showing,  and  I  thereby  pur];>osely  avoid 
doing  so. 

"It  is  sufficient  now  to  say  that  I  think  this  case  has  been  brought  fully 
within  the  doctrine  of  the  case  of  Blount  v.  Socl6t6  Anonyme  Du  Filtre  Cham- 
berland  &  Systdme  Pasteur  et  al.,  53  Fed.  98,  8  0.  C.  A.  455,  and  this  case 
has  been  often  dted,  approved,  and  followed  by  the  Circuit  Court  of  Appeals 
for  this  circuit  in  subsequent  decisions,  and  must  be  regarded  as  controlling 
authority  for  this  court 

"After  a  study  of  the  affidavits  of  the  e3q[)ert,  and  after  making  a  comparison 
of  the  two  models  by  inspection,  I  conclude,  on  the  record  as  it  now  is,  that, 
with  the  exception  of  the  seventh  claim  in  the  first  of  the  Hancock  patents, 
tbe  claims  actually  in  question,  and  about  which,  serious  issue  was  made  on 
the  hearing,  are  valid,  and  that  they  are  Infringed  by  the  machine  made  and 
sold  by  the  defendant 

"It  strikes  me  that  such  changes  as  appear  to  exist  between  the  defendant's 
machine  and  that  of  the  plaintiff  are  immaterial,  changes  simply  in  form  and 
in  the  method  of  adjusting  the  parts,  and  still  more  by  the  simple  rearrange- 
ment and  transposition  of  some  of  the  structural  parts  of  the  machine,  and 
the  substitution  in  one  or  two  instances  of  parts  which  are  exactly  the  func- 
tional equivalent  of  the  parts  for  which  they  are  substituted. 

"The  circumstances  which  appear  in  the  record,  as  it  is  now  made  up,  that 
the  plaintiff  has  devoted  years  of  earnest  study,  and  has  expended  large  sums 
of  money,  in  efforts  to  design  and  complete  his  Invention,  while  the  defendant 
has  devoted  no  such  time,  and  Incurred  no  such  expense,  is  a  circumstance 
which  is  significant  in  the  examination  of  these  questions.  It  is  established, 
as  the  record  now  is,  and  not  controverted,  that  such  study  as  the  defendant 
has  given  has  been  with  a  view  to  so  modify  the  plaintiff's  machine  as  to  avoid 
infringing  it,  and  he  does  not,  as  the  case  now  is,  appear  at  any  time  to  have 
entered  upon  any  original  inquiry,  with  a  view  to  the  exercise  of  his  inventive 
genius,  if  he  possesses  any  such  genius.  This  is  clearly  proven  by  the  expert 
mechanic  of  the  Chattanooga  Plow  Worlds,  and  is  not  controverted  by  the  de- 
fendant 

"And  X  will  make  but  one  more  reference  to  the  facts,  and  that  Is  that  tbe 
expert  mechanics  of  some  of  the  very  largest  manufacturing  establishments  in 
the  country  prove  that  they  have  carefully  studied  the  plaintiff's  invention, 
with  a  view  to  the  very  question  of  infringement,  and  that  after  such  study 
,  it  was  concluded  that  the  patent  was  valid,  and  accordingly  contracts  were 
made  with  the  plaintiff,  by  which  a  license  was  obtained  to  make  the  machine 
in  accordance  with  his  patents  and  claims.  This  is  public  acquiescence  in  the 
very  highest  and  best  sense  of  the  term,  as  used  in  the  adjudged  cases.  In- 
deed, in  this  feature  it  cannot  be  controverted  that  the  case  is  unusually  strong. 

"I  have  now  said  all  that  X  feel  should  be  said  on  this  prima  facie  showing. 
and  until  the  case  shall  have  been  seriously  entered  upon,  and  the  issues  made 
determined  by  careful  examination  of  the  prior  state  of  the  art,  with  the  aid 
furnished  by  experts,  subjected  to  the  valuable  test  of  cross-examination.  It 
is  settled  beyond  question  that  in  determining  whether  a  preliminary  injunc- 
tion shall  issue  I  consider  merely  whether  there  Is  a  strongly  probable  prima 
facie  case  made,  and  then  I  compare  the  inconvenience  and  injury  which  may 
result  to  one  side  by  granting  the  injunction  with  sucb  inconvenience  and 
injury  as  may  result  to  the  plaintiff  in  a  denial  of  such  injunction.    The  court 
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Is  always,  on  an  tone  like  this,  discharging  a  delicate  dnty,  and  It  is  nn- 
pleasant  in  any  case  to  award  an  injunction  which  does  or  may  serionsly  inter- 
fere with  any  person's  business,  and  it  is  quite  unpleasant  to  feel  the  necessity 
of  doing  so  in  this  case ;  but  my  views  on  this  showing  are  such  that  I  am  left 
no  choice  but  to  allow  the  injunction,  except  as  to  the  seventh  claim. 

"This  injunction  will  become  effective  and  operative  from  and  after  May  5, 
1902,  at  which  time  it  is  conceded  the  present  season  of  demand  for  these 
plows  will  be  over.  From  the  order  allowing  this  injunction  an  appeal  lies  at 
once  to  the  Circuit  Court  of  Appeals,  without  waiting  for  further  bearing,  and 
the  case  in  that  court  is  given  precedence  over  other  cases,  and  it  is  easy  to 
have  the  case  reviewed  and  the  questions  adjudged  by  the  Circuit  Court  of 
Appeals  before  the  date  when  another  season  of  demand  for  these  plows  opens, 
and  this  appeal  does  not  interfere  with  the  speedy  preparatioB  of  the  case  for 
final  hearing  on  its  merits.  The  plaintiff  is  expected  at  once  to  enter,  with 
all  reasonable  speed,  upon  the  preparation  of  the  case,  and  if  the  plaintiff 
shall  fail  to  do  this  It  is  open  to  the  defendant  to  make  application  to  the 
court  for  such  order  as  will  be  sufiEident  to  meet  any  apparent  disposition  to 
delay,  which  is,  of  course,  not  to  be  expected. 

**The  plaintiff  will  execute  before  the  clerk  of  this  court,  with  satisfactory 
surety,  bond  in  the  sum  of  $10,000,  conditioned  to  indemnify  and  save  the  de- 
fendant against  any  damage  which  may  result  from  the  Issuance  of  this  in- 
junction, in  the  event  the  plaintiff  fails  in  the  law  suit  If  a  bond  in  this 
sum  Is  not  adequate,  or  if  in  consequence  of  future  events  It  would  become  In- 
adequate to  fully  protect  the  defendant,  application  can  then  be  made  to  the 
court  for  a  further  order  to  increase  the  bond. 

'The  defendant  Is  allowed  to  proceed  under  the  conditions  heretofore  pre- 
scribed in  the  restraining  order  until  May  5,  1902,  at  which  date  the  injunction 
now  granted  will  become  effective,  and  restrain  the  defendant  from  further 
making  or  selling  the  machine  complained  of  as  an  infringement  In  tiie  bllL 
On  May  6»  1902»  the  injunction  will  become  fully  effective.**  * 

Supplemental  Opinion. 
(May  4,  1902.) 

''A  memorandum  opinion  indicating  my  views  in  this  case,  very  shortly 
stated,  was  forwarded  to  the  clerk  yesterday.  To-day  I  am  furnished,  through 
courtesy,  with  the  advance  sheet  opinion  of  the  Circuit  Court  of  Appeals  for 
this  circuit  in  the  cases  of  the  Dowaglac  Manufacturing  Co.  v.  The  Superior 
Drill  Co.  and  P.  P.  Mast  &  Co.  v.  The  Superior  Drill  Co.  (which  were  submitted 
on  February  11, 1902,  and  decided  April  8,  1902)  115  Fed.  886,  53  C.  C.  A.  36. 

'*In  view  of  the  fact  that  the  opinions  of  the  Circuit  Court  of  Appeals  are 
controlling  and  absolute  authority  for  this  court,  and  also  because  the  case  is 
an  exceedingly  well-considered  one,  and  a  most  instructive  one,  I  deem  it 
proper  that  I  Should  call  attention  of  counsel  on  both  sides  to  this  opinion  as 
a  most  important  citation  to  make.  In  addition  to  those  already  made.  In 
the  memorandum  opinion  already  filed  I  quoted  liberally  from  the  opinion  of 
Judge  Sanborn  in  the  case  of  National  Hollow  Brake  Beam  Co.  et  al.  v.  Inter- 
changeable Brake  Beam  (3o.,  106  Fed.  693,  45  O.  C.  A.  544,  to  show  that  In  a 
combination  patent  the  doctrine  of  mechanical  equivalents  Is  jrovemed  by  the 
same  rule  as  when  the  infrlnjrement  complained  of  is  in  relation  to  a  patent 
for  any  other  Invention  within  certain  limits,  indicated  in  the  opinion  of 
Judge  Sanborn,  and  now  again  in  the  opinion  Just  cited.  Tt  will  be  seen  that 
the  Circuit  CJOurt  of  Appeals  expressly  approves  the  opinion  of  Judge  Sanborn 
in  the  case  Just  cited.  Tt  will  also  be  noticed,  of  course,  that  the  patent  in- 
volved in  the  opinion  of  Judge  Severens  related  to  that  class  of  drain  drills 
known  as  'disc  drills.'  and  the  case  in  all  its  bearings  is  a  close  analogy,  I 
think,  to  the  one  at  bar." 

Opinion  on  Final  Hearing. 

(April  11,  1903.) 
'Trhls  case  is  now  before  the  court  on  final  hearing,  having  also  been  before 
the  court  on  two  former  occasions,  when  the  same  questions  were  elaborately 
discussed  by  eminent  counsel,  and  given  such  study  by  the  court  as  the  im- 
portance of  the  Issues  demanded.  In  view  of  this  situation,  and  of  the  fact 
that  a  written  opinion  was  filed  when  the  case  was  up  for  consideration  on  the 
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applicatioD  for  preliminary  injunctioii,  it  is  not  neceraary  now  that  tbe  same 
ground  should  be  gone  over  again  in  this  opinion,  and  it  seems  quite  sufficient 
to  state,  in  the  briefest  form  possible,  the  result  arrived  at  on  a  final  study 
of  the  case,  and  counsel  will  understand  the  bearing  of  such  brief  observations 
as  are  necessary  quite  as  well  as  from  an  elaborate  opinion. 

"Giving,  then,  the  result,  in  condensed  form,  it  seems  sufficient  to  say  that 
I  conclude  that  claim  2  of  the  Hardy  patent,  No.  556,972,  is  valid,  and  the 
defendant  does  not  controvert  that  the  plow  made  by  him  is  aji  infringement, 
if  this  claim  2  of  the  Hardy  patent  is  to  be  regarded  as  valid.  The  only  issue 
made  on  the  claim  of  that  patent  is  one  of  validity,  and  not  of  infringement 
It  is  conceded  that  claim  4  of  the  Hancock  patent  of  1900  is  not  Infringed,  and 
this  renders  any  ruling  on  the  question  of  its  validity  immaterial,  and,  in  view 
of  the  fact  that  the  defendant  changed  his  plow  construction  so  as  to  avoid  any 
objections  under  claims  6  and  6,  I  do  not  ngard  those  claims  as  now  in  issue 
or  calling  for  judgment  In  reference  to  claim  7, 1  have  been  unable  to  change 
my  opinion  as  formed  when  the  case  was  under  consideration  on  the  applica- 
tion for  injunction.  There  is  much  force,  indeed,  In  the  contention  that  as  this 
claim  covers  a  particular  construction,  being  a  specifically  manufactured  model, 
that  it  is  patentable.  Viewed  in  this  Ifght  the  question  must  be  regarded  as 
close ;  but  I  conclude  again,  upon  this  final  study  of  the  case,  that  claim  7  is 
not  valid.  X  also  reach  the  conclusion,  as  on  the  former  hearing,  that  the 
claims  of  the  Hancock  patent  of  1902,  No.  692,655,  are  valid,  and  that  they  are 
Infringed  by  the  defendant's  construction.  As  before  stated,  I  do  not  deem  it 
necessary  to  go  over  the  ground  again  in  relation  to  this  particular  patent 
It  results  from  these  views,  upon  the  whole  case,  that  the  injunction  is  allowed 
as  to  claim  2  of  the  Hardy  patent,  and  denied  as  to  all  the  claims  in  issue  in 
relation  to  the  Hancock  patent  of  1900.  An  injunction  is  also  allowed  on  the 
claims  of  the  Hancock  patent  of  1902.  Of  course,  if  it  is  desired,  the  usual 
account  for  profits  and  damages  will  be  allowed,  and  the  costs  will,  agreeably 
to  the  general  rule,  be  taxed  against  the  defendant" 

Robert  Pritchard  and  J.  B.  Sizer,  for  appellant. 

Brown  &  Spurlock  and  Williams  &  Lancaster,  for  appellee^ 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

The  principal  controversy  between  the  parties  in  this  case  relates  to 
the  validity  of  the  two  patents  which  were  sustained  by  the  Circuit 
Court  The  defendant  in  that  court  contended  there,  as  he  does  here, 
in  respect  to  these  patents,  that  at  the  time  of  the  alleged  inventions  the 
progress  of  the  art  of  manufacturing  rotary  disc  plows  had  advanced 
so  far  in  the  direction  of  said  inventions  that  no  more  than  the  skill 
of  those  conversant  with  the  business  was  required  to  devise  the  al- 
leged improvements. 

Rotary  disc  plows,  although  they  have  been  the  subject  of  invention 
for  25  years  or  longer,  have  only  quite  recently  come  into  extensFve 
use.  They  have  come  in  the  wake  of  disc  harrows  as  cultivators  of 
the  soil.  A  number  of  patents  showing  different  forms  of  construc- 
tion had  been  taken  out  prior  to  the  date  of  the  inventions  of  com- 
plainant's patents,  and  it  will  be  convenient  to  state  in  a  comprehensive 
way  the  condition  of  the  art  at  that  time.  These  plows)  as  they  had 
been  usually  constructed,  consisted  of  a  frame,  generally  carried  on 
wheels,  in  which  was  located  a  large  concave  disc,  one  or  more,  of  iron 
or  steel,  having  an  edge  on  its  periphery,  and  revolving  on  an  axle  at 
its  center.  The  vertical  plane  of  the  edge  of  the  disc  was,  in  the  usual 
form,  perpendicular  to  the  frame  and  to  the  soil,  but  the  horizontal 
plane  was  turned  at  an  angle  to  the  line  of  draft,  so  that  when  the 
disc  was  let  down  and  the  machine  was  moved  forward  the  disc  would 
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enter  the  soil  at  the  same  angle  to  the  line  of  movement,  and,  revolving, 
would  turn  out  on  its  concave  side  a  furrow  of  the  earth  scraped  out 
by  the  edge  of  the  disc,  the  area  of  earth  moved  corresponding  with  the 
angle  at  which  the  disc  was  set  and  the  depth  to  which  it  entered  the 
soil.  Provision  was  made  for  raising  and  lowering  the  disc  in  the 
frame  or  with  the  frame,  and  for  counteracting  the  sidewise  pressure 
produced  by  the  movement  of  the  earth  on  the  concave  side  of  the  disc, 
as  by  the  use  of  sharp-edged  wheels  entering  the  soil  and  running  par- 
allel to  the  line  of  draft,  or  by  staggered  wheels  inclining  inwardly  at 
the  bottom.  When  more  than  one  of  such  discs  were  used  they  were 
sometimes  set  one  a  little  forward  of  another,  and  on  parallel  lines,  so 
as  to  operate  on  strips  of  the  soil  after  the  fashion  of  what  are  known 
as  gang  plows. 

It  is  contended  for  the  complainant,  and  we  think  it  is  a  just  conclu- 
sion from  the  evidence,  that  certain  objections  had  been  found  in  such 
former  constructions  of  these  plows  which  tended  to  defeat  their  use- 
fulness and  prevented  their  coming  into  general  use,  notably  these  two : 
The  disc,  running  in  the  ground  with  a  perpendicular  plane,  simply 
scraped  out  the  soil  instead  of  plowing  it,  and  left  the  soil  in  the 
bottom  of  the  furrow  compacted  by  the  scraping;  and,  secondly,  that 
in  order  to  compel  the  disc  to  properly  enter  the  soil  it  was  necessary 
to  carry  a  considerable  weight  upon  it,  which  was  dead  weight,  and 
much  increased  the  motive  power  required  to  operate  the  machine. 
Some  of  the  most  recent  patents  showed  columns  of  extra  weights 
located  above  the  discs  to  effect  the  purpose.  The  principal  object  of 
Hardy's  invention,  which  is  the  subject  of  patent  No.  556,972,  is 
found  in  his  conception  of  means  for  overcoming  the  defects  above 
stated,  though  he  also  stated  a  purpose  "to  so  arrange  the  landside 
wheel  relatively  to  the  plowing  disc  that  it  shall  form  a  pivoted  sup- 
port by  which  the  plow  may  be  turned  easily  at  the  comer  or  end  of 
the  furrow." 

His  main  purpose  he  accomplished  by  removing  the  dead  weight 
hitherto  found  necessary  to  drive  the  disc  into  the  ground,  and  turning 
the  upper  edge  of  the  disc  to  a  backward  inclination,  so  that  in  op- 
eration it  would  stand  not  only  at  a  horizontal  angle  to  the  line  of 
draft,  but  also  at  an  angle  to  the  perpendicular  plane  of  its  former 
position.  The  results  of  this  change  were  important.  The  cutting 
edge  of  the  disc  in  its  lower  forward  section  would  enter  the  ground 
at  an  angle  more  acute,  the  tendency  of  which  would  be  to  give  the 
disc  a  dip  or  "lead"  under  the  soil  instead  of  rolling  over  it.  This  dis- 
pensed with  the  weight  theretofore  put  into  or  upon  the  machine  to 
impel  the  disc  into  the  soil.  The  soil  when  cut  up  from  below  would 
slide  upward  and  off  the  concave  of  the  disc  in  much  the  same  manner 
as  it  slides  on  the  moldboard  of  the  common  plow,  instead  of  being 
scraped  and  crowded  off.  Both  of  these  features — the  lightening  of 
the  load  and  the  relief  of  the  obstruction  to  the  movement  of  the  earth 
in  front  of  the  disc — ^would,  of  course,  diminish  the  motive  power  re- 
quired for  the  operation.  Moreover,  the  compaction  of  the  bottom  of 
the  furrow  would  be  avoided,  for  the  new  angle  of  inclination  which 
Hardy's  invention  contemplates  could  be  so  adjusted  that  the  disc 
would  not  be  riding  upon  the  bottom  of  the  furrow  and  dragging  over 
it,  but  would  be  lifting  off  its  furrow  from  the  moment  it  is  severed 
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by  its  cutting  edge.  It  appears  from  the  record  that  after  the  introduc- 
tion of  this  improvement  the  use  of  these  plows  rapidly  increased,  and 
they  were  accorded  public  favor.  This  may  to  some  extent  have  been 
due  to  other  causes  than  the  merit  of  the  plows.  Nevertheless  we  can- 
not but  believe  that  the  improvement  w«  have  mentioned  was  the  prin- 
cipal reason,  for  it  seems  to  us  a  probable  result.  Fig.  i  of  the  draw- 
ings of  the  Hardy  patent  shows  the  construction  he  describes,  and.  with 
the  description  we  have  given  of  his  invention,  and  the  statement  of 
claim  2,  next  following,  sufficiently  illustrates  his  improvement.  It 
consists  essentially  in  the  location,  or  more  particularly  the  position,  of 
the  disc  which  is  turned  to  the  left  of  the  line  of  draft  and  backward 
at  the  top.  The  landside  wheel  is  shown  at  19.  The  caster-wheel,  8, 
the  arm,  6,  turning  on  the  pivot,  4,  and  the  stop,  5,  about  which  more 
will  be  said  hereafter,  are  also  shown. 


I 


The  second  claim  of  the  patent,  which  is  the  ^nly  one  here  involved, 
reads  as  follows: 

"(2)  In  a  rotary  plow,  the  combination  with  a  plow-beam,  of  a  box-bearing 
arranged  on  the  plow-beam,  an  axle  rotable  In  the  box-bearing,  a  plowing- 
dlsc  secured  to  the  said  axle,  rotated  solely  by  the  natural  draft  thereof  and 
the  friction  of  the  soil,  set  diagonally  to  the  line  of  draft  and  inclined  out 
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of  a  vertical  plane  for  cntting  the  furrow,  and  turning  the  loll  therefroow 
a  furrow-wheel  mounted  on  an  axle  at  the  same  side  of  the  plow-beam  as  the 
plowing-disc  and  arranged  in  adyance  thereof,  an  arm  pivoted  to  the  rear  por- 
tion of  the  plow-beam  and  provided  with  a  caster-wheel  arranged  in  rear  of 
the  plowing-disc,  and  a  stop  device  for  limiting  the  swinging  motion  in  one 
direction  of  the  arm  carrying  the  caster-wheel,  said  furrow-wheel  and  caster- 
wheel  being  inclined  for  resisting  the  side  pressure  of  the  plowing-disc,  sub- 
■tantiallj  as  described." 

In  its  physical  aspects  the  change  made  in  the  position  of  the  disc 
by  Hardy  does  not  seem  large,  but  we  are  satisfied  that  it  was  an  im* 
portant  one,  and  contributed  much  to  the  final  success  of  these  plows. 

It  is  contended,  however,  that,  considered  in  the  light  of  previous  in- 
ventions, it  is  not  so  new  or  recondite  but  that  the  insight  of  workmen 
skilled  in  this  art  should  have  perceived  the  advantages  which  would 
ensue  from  the  change  of  construction,  and  would  have  made  it  It  is 
shown,  however,  that  not  only  the  skilled  wcM-kmen,  but  those  who 
were  giving  this  art  special  study  and  exploring  for  improvements  in 
rotary  disc  plows  for  several  years,  had  not  perceived  this  one,  although 
the  need  of  it  was  always  pressing.  This  is  no  new  suggestion,  but  it 
seems  to  have  special  relevancy  when  a  series  of  improvements  has  cul- 
minated in  one  which  contributes  so  decisively  to  the  utility  of  a  ma- 
chine which  others  have  been  long  trying  to  make  operative.  We  have 
said  that  these  advantages  of  this  improvement  in  plows  had  not  been 
perceived.  Certain  references  are  made  by  appellant  which  are  sup- 
posed to  show  the  contrary,  to  the  most  pertinent  of  which  we  shall 
next  give  attention. 

A  patent  to  Gardiner,  issued  in  1883,  shows  a  rotary  plow  having 
these  discs  arranged  in  a  gang  suspended  on  arms  secured  to  the  frame. 
The  discs  were  attached  to  the  arms  by  rigid  axles  extending  from  the 
disc  into  a  box  or  bearing  upon  a  plate  which  was  pivoted  at  the  bot- 
tom to  the  arm,  and  had  a  slot  at  the  upper  end  through  which  ran 
a  bolt  extending  into  the  arm.  By  turning  the  plate  on  the  pivot  the 
upper  bolt  moved  through  the  slot,  and  this  gave  a  slight  inclination  to 
the  disc  out  of  its  vertical  position.  But  the  drawings  of  the  plate  and 
of  the  slot  seem  to  show  that  this  inclination  was  from  the  top  forward 
only,  and,  if  so,  it  would  not  embody  Hardy's  idea.  Another  piatent 
referred  to  is  one  to  Cleveland,  issued  in  1891,  which  was  for  a  rotary 
gang  plow  in  which  the  discs  were  not  entire,  but  were  dish-shaped 
rings,  with  cutting  edges ;  but  they  do  not  seem  to  have  had  a  vertical 
inclination.  At  least  there  is  nothing  which  more  certainly  indicates 
it  than  the  quotation  from  the  specification  which  counsel  makes  in  his 
brief,  as  follows: 

**Moreover,  as  the  cutting  edge  of  each  steel  annulus  (or  disc)  Is  but  little 
lower  at  the  point  where  it  is  tangent  with  the  soil  than  the  corresponding 
point  upon  the  inner  edge,  the  annulus  readily  enters  the  earth.  •  *  • 
The  deeper  it  enters  the  greater  is  the  force  with  which  it  rotates,  enabling 
the  edge  to  cut  through  turf  or  sod  and  raise  the  soil." 

But  this  would  seem  to  follow  from  the  shape  of  the  cutting  rings^ 
which  are  very  concave.  It  must  be  admitted,  however,  that  both  these 
patents  came  near  to  the  development  of  Hardy's  improvement. 

But  a  more  serious  trouble  for  the  leading  purpose  of  Hardy's  in- 
vention is  found  in  one  or  more  previous  patents  for  disc  harrows.  A 
patent  to  Niles,  issued  in  1882,  for  "improvements  in  revolving  plows'* 
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(so  called,  but,  m  fact,  revolving  harrows),  shows  the  discs  set  not  only 
at  an  angle  to  the  line  of  draft,  but  also  at  an  inclination  backward 
from  the  vertical.  He  describes  as  his  preferred  form  a  disc  having 
a  flat  working  face.  But  he  says,  "if  it  is  desired,  the  discs  may  be 
made  somewhat  dishing,  in  which  case  a  better  moldboard  effect  will 
be  produced"  than  with  ordinary  discs.    And  he  further  says : 

"Now,  when  the  machine  adjusted  in  this  way  is  drawn  forward,  this  double 
inclination  of  the  discs  will  cause  them  not  only  to  cut  into  the  ground,  as 
shown,  but  also  to  turn  it  over,  instead  of  crowding  or  scraping  it  outward 
from  the  working  face  of  the  disc  in  the  ordinary  way — ^that  is,  the  portion 
of  the  disc  back  of  the  point  or  cut  will  have  a  moldboard  action  on  account 
of  the  inclination  downward  of  its  axis  of  rotation.  This  moldboard  action, 
whereby  the  soil  is  turned  in  furrows,  is  obtained  to  a  greater  or  less  degree 
by  changing  the  angle  of  inclination  of  the  shaft  to  the  line  of  progression, 
*  •  •  as  the  shafts  are  inclined  backward  more  and  more,  the  discs  cut. 
deeper,  and  turn  the  soil  over  more  completely." 

It  is  difficult  to  distinguish  this  from  Hardy's  conception.  It  is  true 
it  is  found  in  a  slightly  different  kind  of  machine.  But  they  belong 
to  the  same  family — a  very  kindred  art.  We  think,  therefore,  there 
was  no  patentable  novelty  in  Hardy's  principal  idea,  that  of  the  peculiar 
position  of  his  disc.  If  it  had  been  new,  there  could  be  no  doubt  it 
would  have  made  his  combinations  new  and  patentable. 

We  have  no  doubt  that  Hardy  had  no  knowledge  of  any  of  these 
former  patents,  for  they  had  not  been  much  extended  in  use  or  public 
notice ;  but  the  consequence  of  their  existence  no  less  affects  his  claim 
of  novelty  than  if  he  had  known  all  about  them,  notwithstanding  their 
obscurity.  Evans  v.  Eaton,  -j  Wheat.  454,  514,  4  L.  Ed.  433;  Fred- 
erick R.  Stearns  v.  Russell,  85  Fed.  218,  29  C.  C.  A.  121 ;  Sewall  v. 
Jones,  91  U.  S.  171,  23  L.  Ed.  275;  Crompton  v.  Knowles  (C.  C)  7 
Fed.  199. 

This  conclusion  is  in  accord  with  the  ruling  of  tlie  Patent  Office, 
where  the  claim  for  the  disc,  separately,  was  rejected.  But  the  claim 
for  the  combination  which  included  it  was  held  valid  and  allowed. 
We  think  that  this  conclusion  also  was  correct.  W^  recognize"  the 
familiar  doctrine  that  the  mere  bringing  together  of  old  elements 
found  in  older  machines  of  the  same  or  a  kindred  art  to  perform  the 
same  functions  and  effect  the  same  mechanical  result  does  not  amount 
to  patentable  invention.  But  we  do  not  think  the  conditions  of  the 
present  case  justify  the  application  of  that  rule.  That  all  the  ele- 
ments of  this  combination  may  be  found  in  some  form  and  in  some 
relations  in  existing  machinery  must  be  admitted,  and  in  a  restricted 
sense  they  severally  perform  similar  functions.  But  they  also  co-op- 
erate with  each  other  in  effecting  the  whole  result,  and  do  not  each,  un- 
aided by  the  others,  accomplish  a  step  in  the  operation.  Thus  the  disc 
performs  its  function  as  it  did  in  the  earlier  machines,  but  it  does  not 
do  so  unaided.  Its  operation  is  affected  by  the  staggered  wheels, 
which  not  only  contribute  to  carry  it  on  an  even,  horizontal  plane, 
holding  it  to  its  proper  depth  in  the  soil,  but  resist  its  pressure  toward 
the  unplowed  land.  And  the  staggered  wheels,  as  between  themselves, 
have  a  co-operative  effect.  The  furrow  wheel,  without  the  aid  of  the 
caster  wheel,  would  draw  the  forward  end  of  the  plow  away  from  the 
land,  and  throw  the  rear  in  an  opposite  direction.  The  caster  wheeU 
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without  the  aid  of  the  furrow  wheel,  would  turn  the  plow  off  to  land, 
and  by  the  proper  location  of  each  with  reference  to  the  disc  a  uniform 
direction  of  the  plow  is  secured.  The  stop  preventing  the  swinging 
arm  of  the  caster  wheel  holds  it  in  line  in  the  forward  movement  of 
the  plow,  leaving  the  wheel  free  to  swing  in  the  opposite  direction  in 
turning  the  plow  around.  Like  observations  apply  to  other  parts  of 
the  combination.  It  is  not  necessary  to  a  valid  combination  that  all 
the  parts  should  co-operate  all  the  time.  It  is  enough  that,  in  the  nor- 
mal and  progressive  use  of  the  machine,  they  do  so  some  of  the  time. 
Again,  the  patent  describes  that  the  staggered  furrow  wheel  shall  be 
located  about  the  middle  of  the  length  of  the  frame,  but  in  advance  of 
the  disc.  This  relative  location  of  the  wheel  and  disc  near  each  other 
also  facilitates  their  continued  uniform  co-operation  when  plowing 
around  corners  or  when  .plowing  crooked  furrows. 

We  have  in  several  instances  held  valid  combinations  of  old  elements 
when  from  their  different  location  in  the  new  organization  a  different 
mechanical  result  was  effected  and  a  beneficial  use  subserved.  Thus, 
in  Star  Brass  Works  v.  General  Electric  Co.,  iii  Fed.  398,  49  C.  C. 
A.  409,  the  new  location  given  to  the  brush  which  takes  off  the  current 
from  a  trolley  wheel  on  street  railway  cars,  which  effected  a  more  ad- 
vantageous transmission  of  the  current  and  afforded  better  protection 
to  the  brush,  was  patentable.  In  Dowagiac  Mfg.  Co.  v.  Superior  Drill 
Co.,  115  Fed.  886,  53  C.  C.  A.  36,  the  changing  of  the  location  of  a 
shield  running  by  the  side  of  a  disc  in  a  seed  drill,  which  although  it 
performed  a  similar  service  effected  a  different  result  in  its  combina- 
tion with  other  parts,  which  was  beneficial,  entitled  the  author  to  a 
'  patent.  And  in  Stilwell,  Bierce  &  Smith  Vaile  Co.  v.  Eufaula  Cotton 
Oil  Co.,  117  Fed.  410,  54  C.  C.  A.  584,  we  held  the  location  of  a  con- 
veyor of  oil  meal  in  a  new  and  different  place  in  the  machinery  which 
effected  a  better  result  than  had  been  previously  obtained  gave  valid 
claim  to  a  patent.  We  are  not  referred  to  any  prior  rotary  disc  plow 
or  ojher  machine  which  embodied  the  same  elements  or  similar  ele- 
ments organized  in  a  similar  manner  to  that  of  the  Hardy  plow.  And, 
having  regard  to  the  presumption  of  validity  arising  from  the  grant, 
the  success  which  it  has  attained,  the  nonexistence  of  any  anticipation, 
and  the  adoption  of  it  by  the  defendant  in  his  business,  with  express 
notice  of  the  patent,  and  with  a  view  to  profit  by  it,  we  think  we  should 
hold  the  combination  of  claim  2  to  be  valid.  Lamb  Knit  Goods  Co. 
v.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  267,  272,  56  C.  C.  A.  547; 
Lehnbeuter  v.  Holthaus,  105  U.  S.  94,  96,  26' L.  Ed.  939;  Krementz 
v.  S.  Cottle  Co.,  148  U.  S.  556, 13  Sup.  Ct.  719,  37  L.  Ed.  558;  Streat- 
or  Cathedral  Glass  Co.  v.  Wire  Glass  Co.,  97  Fed.  950,  38  C.  C.  A. 
573.  Infringement  thereof  if  the  claim  is  held  valid  is  not  seriously 
disputed,  nor  could  it  be  successfully,  for  it  is  free  from  doubt.  The 
defendant's  plow  is  a  copy  of  the  complainant's  in  all  essential  par- 
ticulars. 

The  invention  covered  by  the  Hancock  patent,  No.  692,655,  had  for 
its  object  the  provision  of  means  for  converting  a  single  disc  plow  into 
a  plurality  disc  plow,  or  the  converse,  and,  incidentally,  of  means  for 
interadjustment  of  the  disc-carrying  beams  and  their  appurtenances. 
Aside  from  the  manner  of  arrangement,  the  novel  things  supplied  were 
principally  a  "coupling  element"  designed  to  connect  the  primary  beam 
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of  the  plow,  and,  through  it,  the  whole  organization  of  the  working 
parts  of  the  plow,  to  the  tongue,  and  a  "spacing  number"  or  plate,  with 
flanges  at  the  side  to  insert  between  the  several  beams  when  more  than 
one  disc  is  used,  which  serves  the  purpose  of  holding  the  beams  in  re- 
lation to  each  other  at  the  proper  distance  apart.  Fig.  3  of  the  draw- 
ings shows  the  general  organization  of  the  plurality  disc  plow,  3  bdng 
the  coupling  element,  and  9  a  spacing  plate. 
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Figures  4  and  5  show  the  coupling  element,  3,  and  the  spacing  mem* 
ber,  9,  more  clearly. 


SFk^J^ 


jn^.ol 


The  primary  beam  is  attached  to  the  coupling  element  on  the  flange, 
4,  of  Fig.  4,  and  the  coupling  element  is  connected  with  the  tongue  by 
a  bolt  running  through  the  central  hole  on  the  horizontal  part,  3,  and 
the  rear  end  of  the  tongue  as  shown  in  Fig.  3.  The  disc  carrying 
beams  are  shown  in  Fig.  3.  There  are  seven  claims,  all  of  which  are 
for  combinations  in  disc  plows  embodying  one  or  both  of  the  special 
features  above  mentioned.  The  "spacing  members"  are  not  described 
in  the  claims  except  by  reference  to  the  specifications  by  the  words 
"substantially  as  described"  at  the  end  of  each  claim.  But  as  we  have 
held  (Soehner  v.  Favorite  Stove  &  Range  Co.,  84  Fed.  182,  28  C.  C.  A 
317;  Stilwell-Bierce  &  Smith- Vaile  Co.  v.  Eufaula  Cotton  Oil  Co.,  117 
Fed.  410,  54  C.  C.  A.  584 ;  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  & 
Mitten  Co.  [C.  C.  A.]  120  Fed.  267;  Cauda  v.  Michigan  Malleable  Iron 
Co.  [C.  C.  A.]  124  Fed.  486),  this  carries  into  the  claims  the  description 
of  the  specification.  The  defendant  denies  that  there  was  any  in- 
vention disclosed  by  this  patent,  because,  he  says,  of  earlier  patents, 
which  he  alleges  fully  anticipated  it  We  think  it  sufficiently  appears 
from  the  references  made  that  "spacing  members,"  of  a  kind  so  closely 
resembling  those  of  Hancock  as  to  deprive  his  form  of  construction  of 
the  merit  of  invention,  had  been  disclosed  in  former  patents  or  in  prior 
public  use.  But  in  respect  to  the  "coupling  element,"  which  he  makes 
an  element  in  all  his  claims,  there  is  more  doubt ;  and  it  is  necessar}' 
to  know  more  definitely  what  his  coupling  element  is  or  may  be,  within 
the  scope  of  his  claims,  and  they,  as  we  said  of  his  "spacing  members," 
must  be  construed,  when  tliey  lack  definiteness,  by  reference  to  his 
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specification.  It  must  be  admitted,  we  think  that  by  his  coupling 
element  must  be  understood  a  distinct  member,  and  not  all  kinds  of 
means  for  effecting  a  connection  between  the  primary  beam  and 
the  tongue.  So  restricted,  we  do  not  find  anytliing  in  the  prior  art 
which  anticipates  his  device.  But  it  is  ccmtended  that,  assuming  this 
to  be  so,  the  defendant  does  not  infringe,  because,  as  is  said,  Hancock's 
coupler  is  cwie  having  a  pivotal  or  hinged  connection  with  the  tongue, 
and  this  Sanders  does  not  use,  but  bolts  his  coupler  rigidly  upon  the 
tongue.  But  is  Hancock  restricted  to  a  coupler  having  a  pivotal  con- 
nection with  the  tongue  ?  In  his  drawings  he  shows  Fig.  4  above,  two 
bolt  holes  in  plate  3.  Only  the  one  at  the  left  hand  will  be  used  when 
he  employs  a  pivotal  connection,  which  he  says  he  prefers.  The  other 
bolt  hole  nearer  the  edge  of  the  plate  finds  correspondence  in  the  head 
or  burr  of  a  bolt  shown  in  Fig.  3  forward,  and  a  little  to  the  left  of  the 
central  bolt  on  the  rear  of  the  tongue.  When  both  bolts  are  used  the 
connection  is  rigid,  and  there  is  no  pivot  Then  he  says  in  his  specifica- 
tion: 

'*The  numeral  8  indicates  tli'e  preferred  form  of  coupling  element  or  bracket 
employed,  and  to  which  the  rear  end  of  the  tongue  is  plvotally  connected,  so 
that  the  tongue  and  the  staggered  furrow-wheel  carried  thereby  may  swing 
in  the  proper  direction  to  faciUtate  the  turning  of  the  plow." 

The  reason  for  his  preference  is  easy  to  see.  If  the  turning  pivot 
is  located  at  that  point,  the  turn  would  be  made  without  swinging  the 
discs,;  whereas,  if  the  turn  is  made  on  the  caster  wheel  behind  the  body 
of  the  plow,  all  the  discs  must  swing  in  turning.  This  language  of  the 
patentee  just  quoted  plainly  imports  that  he  does  not  limit  himseH  to  a 
coupler  having  a  pivotal  connection  with  the  tongue.  He  gives,  as 
he  is  required  to  do  by  the  statute,  "the  best  mode  of  applying  the 
principle  of  his  invention.  If  there  were  nothing  more,  this  state- 
ment, coupled  with  the  drawings,  fairly  indicates  that  he  did  not  limit 
himself  to  a  bracket  having  a  pivotal  connection  with  the  tongue,  and 
he  indicates  in  a  way  which  any  mechanic  would  understand  another 
form  of  bracket,  which  would  have  a  rigid,  connection,  and  the  claims 
are  broad  enough  to  include  this  form.  This  is  the  form  and  character 
of  the  bracket  employed  by  the  defendant.  We  fihd  no  sufficient  reason 
for  denying  validity  to  the  Hancock  patent,  and,  no  other  material  dis- 
tinction between  the  defendant's  organization  and  that  of  the  Hancock 
patent  than  that  we  have  already  discussed  being  pointed  out,  we  think 
the  charge  of  infringement  is  sustained. 

As  these  conclusions  are  in  accord  with  those  of  the  Circuit  Court,  its 
decree  will  be  affirmed. 


WBSTINGHOUSB  AIR  BRAKE  CO.  v.  CHRISTBNSBN  BNGINEERING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  25,  1904.) 

No.  77. 

L  Patents  —  Validitt   and   Infringement  —  Valve   Mechanism  fob   Aib- 
Bbakes. 

The  Boyden  patent.  No.  481,134,  for  a  valve  mechanism  for  automatic 
air-brakes,  which  admits  both  train-pipe  air  and  auxiliary-reservoir  air 
to  the  brake-cylinder  in  applying  for  emergency  stops,  and  which  is  pro- 
vided with  means  for  restricting  the  flow  of  auxiliary-reservoir  air,  as 
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compared  with  the  flow  of  train-pipe  air,  thereto,  was  not  antlcipatedt 
and  shows  patentable  invention;  but,  in  view  of  the  prior  art,  it  must 
be  restricted  in  construction  to  the  combination  of  mechanical  elements 
described  and  shown,  or  their  equivalents,  and,  as  so  limited,  claim  2  can 
be  given  no  broader  construction  than  to  cover  the  mechanism  described 
in  claim  11.    Claims  4  and  11  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  123  Fed.  306.    See  X13  Fed.  594, 

Wm.  A.  Jenner,  for  appellant. 

J.  Snowden  Bell  and  F.  H.  Betts,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  In  disposing  of  this  appeal,  it  would 
subserve  no  useful  purpose  to  rehearse  the  history  of  the  railway 
brake  litigation  during  the  past  15  years,  or  to  discuss  the  mechanical 
.construction  of  the  devices  under  consideration.  To  those  who  are 
familiar  with  the  progress  of  the  art,  the  issues  herein  are  simple  and 
easily  understood.  This  defendant  was  originally  sued  by  this  com- 
plainant for  infringement  of  its  Westinghouse  patent,  No.  360,070. 
The  defendant  there  contended,  and  the  court  sustained  its  conten- 
tion, that  its  device  (the  one  which  is  here  alleged  to  infringe)  resem- 
bled that  of  certain  Boyden  patents,  one  of  which  is  the  patent  here 
in  suit,  and  a  motion  for  a  preliminary  injunction  was  denied  on  .that 
ground.  Thereafter  complainant,  having  become  the  owner  of  said 
Boyden  patents,  brought  this  suit  on  one  of  them,  alleging  infringe- 
ment thereof.  The  court  below  originally  granted  a  preliminary  in- 
junction, and  afterwards,  upon  final  hearing,  an  injunction  and  ac- 
counting, from  which  this  appeal  is  taken. 

The  devices  here  in  question  belong  to  the  class  known  as  "quick 
action  triple  valves,"  such  as  are  used  in  connection  with  the  ordi- 
nary automatic  brake  systems  on  railways.  Their  special  and  pe- 
culiar utility  consists  in  their  adaptation  for  use  in  effecting  the  ap- 
plication of  the  brakes  for  making  emergency  stops.  In  the  specifi- 
cation of  the  patent  in  suit,  Boyden,  the  inventor,  states  that  in  all 
prior  constructions  a  supplemental  passage  was  required,  in  connec- 
tion with  the  triple  vajve  proper,  in  order  to  combine  with  the  pres- 
ervation of  its  ordinary  functions  the  additional  function  of  introdu- 
cing train-pipe  air  into  the  brake-cylinder  for  emergency  stops.  An 
example  of  a  prior  construction  referred  to  in  said  specification  is 
Westinghouse  patent.  No.  360,070.  There,  upon  an  extreme  reduc- 
tion of  pressure  for  an  emergency  stop,  the  piston  of  the  triple  valve 
uncovered  a  separate  emergency  port,  through  which  train-pipe  pres- 
sure passed  from  the  train  pipe  into  the  brake-cylinder.  An  improve- 
ment upon  this  construction,  covered  by  Westinghouse  patent  No. 
376,837,  consisted  in  the  use  of  a  separate  supplemental  piston  and 
valve.  Boyden  states  that  he  has  "provided  a  new  principle  of  con- 
struction and  a  new  mode  of  operation,  by  use  of  which  the  desired 
result  aforesaid  may  be  produced  without  the  aid  of  the  auxiliary 
valve  heretofore  required  for  the  purpose."  He  then  explains  that 
this  new  invention  embodies  only  a  triple  valve,  per  se,  without  aux- 
iliary device ;  explains  that  its  greater  efficiency  depends  upon  his  in- 
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vention  of  means  for  restricting  the  flow  of  auxiliary-reservoir  air 
to  the  brake-cylinder,  as  compared  with  the  more  open  delivery  of 
train-pipe  air,  and  that,  as  a  result  of  thus  graduating  the  flow  of  air 
at  different  pressures,  he  secured  the  desired  result  by  the  use  solely 
of  the  main  valve,  which  "is  here  made  to  perform  the  office  of  open- 
ing communication  to  the  brake-cylinder  from  both  the  train-pipe  and 
the  auxiliary  reservoir  in  the  quick  application  of  the  brakes  for 
emergency  stops." 

The  defendant  alleges  noninfringement,  anticipation,  and  invalidity 
of  the  claims  in  suit.  The  admissions  of  defendant's  experts  and  the 
opinion  of  the  Supreme  Court  of  the  United  States  as  to  the  Boyden 
patents  simplify  and  narrow  the  scope  of  the  issues  presented,  and 
dispense  us  from  the  necessity  to  discuss  at  length  some  of  the  de- 
fenses argued. 

Messrs.  Quimby  and  Christensen,  in  their  affidavits  in  the  original 
suit  on  patent  No.  360,070,  in  differentiating  defendant's  device  from 
that  of  No.  360,070,  specifically,  pointed  out  the  details  in  which  de- 
fendant's device  corresponded  in  construction  and  operation  with  the 
Boyden  device.  And  defendant's  expert,  Livermore,  having  clearly 
and  exhaustively  discussed  the  whole  railway  brake  art,  is  forced  to 
admit  that,  with  a  single  immaterial  qualification,  he  finds  in  defend- 
ant's device  all  the  elements  of  the  three  claims  in  suit.  A  compari- 
son of  the  two  structures  establishes  infringement  of  claims  4  and  11. 

The  court  below,  in  its  opinion,  has,  by  its  citations  from  the  spec- 
ifications of  the  patent  and  in  its  discussion  of  the  evidence,  accu- 
rately defined  the  construction  of  the  patented  valve  and  its  operation 
in  the  emergency  applications.  Upon  sudden  reduction  of  train-pipe 
pressure  a  single  triple  valve  piston  moves  to  the  extreme  limit  of 
its  traverse,  and  opens  a  single  emergency  valve,  which  establishes 
communication  through  a  single  passage  between  both  the  train-pipe 
and  auxiliary-reservoir  passages  and  the  brake-cylinder.  The  pas- 
sage from  the  auxiliary  reservoir  is  restricted  at  a  given  point.  This 
is  the  means  specified  in  the  patent  to  comparatively  restrict  the  flow 
of  the  two  airs  to  the  brake-cylinder.  Such  comparative  restriction 
in  emergency  applications  is  necessary  because  the  pressure  of  the 
train-pipe  air  is  much  lower  than  that  of  auxiliary-reservoir  air,  and 
it  has  been  found  to  be  of  practical  importance  that  the  train-pipe 
air  should  be  more  freely  vented  into  the  brake-cylinder  until  the 
two  pressures  are  equalized,  or  so  that,  in  a  certain  sense,  it  may  be 
said  that  the  reservoir  air  follows  the  train-pipe  air  into  the  brake- 
cylinder.  In  defendant's  valve,  upon  reduction  of  train-pipe  pres- 
sure, a  piston  like  that  of  complainant  also  moves  to  the  extreme  limit 
of  its  traverse,  and  opens  a  single  emergency  valve,  which  estab- 
lishes communication  through  a  single  passage  between  both  air  pas- 
sages and  the  brake-cylinder ;  the  passage  from  the  auxiliary  reser- 
voir being  restricted  as  in  complainant's  device. 

The  Supreme  Court  of  the  United  States  (170  U.  S.  537,  18  Sup. 
Ct.  707,  42  L.  Ed.  1 136),  in  discussing  the  Boyden  patents,  including 
the  one  here  in  suit,  in  connection  with  the  Westinghouse  patents, 
held  as  follows : 

"Mr.  Boyden  has  certainly  exhibited  great  Ingenuity  In  the  discovery  of  a 
new  and  more  perfect  method  of  performing  such  [Westiughouse^s]  functlou. 


Digitized  by 


Google 


440  128  FEDERAL  REPORTER. 

If  hla  patent  be  compared  with  the  later  Westlnghonse  patent,  No.  376,837, 
•  *  •  the  difference  between  the  two,  both  In  form  and  principle,  becomes 
still  more  apparent,  and  the  greater  simplicity  of  the  Boyden  patent  certainly 
entitles  it  to  a  favorable  consideration.  •  *  •  Under  such  circnmstances, 
the  law  entitles  him  [Boyden]  to  the  rights  of  an  independent  inventor." 

In  view  of  this  statement,  it  is  unnecessary  to  consider  the  evidence, 
which  conclusively  shows  that  this  device  involved  invention. 

The  objections  urged  in  the  court  below,  and  chiefly  relied  on  here, 
attack  the  status  of  the  patent  in  suit,  and  are  to  the  effect  that  the 
patent,  in  view  of  the  prior  art,  is  not  entitled  to  a  broad  construction, 
and  that  the  claims  in  suit,  especially  claim  2,  are  void  for  various 
reasons,  or,  if  not  void,  must  be  so  limited  as  to  relieve  defendant 
from  the  charge  of  infringement.  And  counsel  for  appellant  stren- 
uously contends  that  the  court  below  has  misconceived  the  opinion 
of  the  Supreme  Court  as  to  the  character  of  this  patent,  and  has  mis- 
takenly held  that  it  covered  a  primary  invention. 

The  claims  in  suit  are  as  follows : 

"(2>  In  valve  mechanism  for  automatic  air-brakes,  the  combination  of  a 
communication  with  the  brake-cylinder  from  both  the  auxiliary-reservoir  and 
train-pipe,  a  single  valve  controlling  said  commimlcation,  and  means  to  retard 
or  restrict  the  flow  thereto  of  the  auxiliary-reservoir  air  when  applying  the 
brakes  In  comparison  with  the  flow  of  train-pipe  air,  whereby  train-pipe  air- 
at  lower  pressure  than  said  auxiliary-reservoir  air  will  pass  said  valve  when 
making  an  emergency  application  of  the  brakes." 

"(4)  In  a  valve  for  automatic  ah*-brakes,  the  combination  of  a  communication 
with  the  brake-cylinder,  a  suitable  valve  controlling  said  communication,  two 
air-passages  coacting  with  said  valve  and  relatively  proportioned  as  to  their 
capacity  to  allow  the  flow  of  both  train-pipe  air  and  auxiliaryrreservoir  air 
each  at  a  different  pressure  to  pass  said  valve  when  open,  and  a  check-valve 
to  prevent  the  return  of  air  to  the  train-pipe." 

"(11)  In  valve  mechanism  for  automatic  air-brakes,  the  combination  of  a 
main  port  communicating  with  a  brake-cylinder  from  both  the  train-pipe  and 
the  auxiliary-reservoir,  a  suitable  valve  controlling  said  main  port,  a  graduat- 
Ing-valve  which  admits  air-pressure  In  small  volume  to  the  brake-cylinder,  and 
air-passages  coacting  with  said  main  port  and  relatively  proportioned  as  to 
their  capacity  to  allow  both  train-pipe  air  and  auxiliary-reservoir  air,  each 
at  a  different  pressure,  to  pass  to  said  main  port  when  the  latter  is  open." 

In  view  of  the  admission  of  defendant's  expert  that  only  two  pat- 
ents (Boyden  1883  patent.  No.  280,285,  and  HoUeman  patent,  No. 
405,705)  anticipate  or  impose  limitations  upon  the  claims  in  suit,  we 
shall  not  discuss  the  numerous  other  patents  cited. 

The  device  of  the  Boyden  1883  patent  admits  both  train-pipe  air 
and  auxiliary-reservoir  air  to  the  brake-cylinder  through  the  same 
valve,  for  the  purpose  of  recharging  the  auxiliary  reservoir  when  the 
pressure  is  reduced  by  leakage,  without  releasing  the  brake.  The 
valve  of  this  patent  differs  so  materially  in  construction  and  opera- 
tion from  the  automatic  quick  action  valves  here  under  consideration 
that  its  triple  valve  could  not  be  used  in  connection  with  these  later 
valves.  The  valve  is  provided  with  train-pipe,  auxiliary-reservoir, 
and  brake-cylinder  connections,  controlled  by  two  pistons  so  con- 
nected together  as  to  form  a  double-ended  piston,  balanced  by  equal 
pressure  of  auxiliary-reservoir  air  on  the  inner  faces  of  both  pistons. 
For  reasons  hereafter  to  be  stated,  it  is  unnecessary  to  further  ex- 
plain its  construction.  Upon  a  sudden  release  of  a  considerable 
quantity  of  train-pipe  pressure,  the  piston  descends  in  such  a  way 
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as  to  cause  auxiliary-reservoir  pressure  to  flow  into  the  brake  cylin- 
dei"»  and  thereby,  in  combination  with  other  parts  of  the  apparatus, 
to  permit  train-pipe  air  also  to  pass  into  the  brake-cylinder.  ^  It  will 
be  observed  that  this  operation  partakes  of  the  characteristics  of 
qtiick  action  operation.  But  it  is  admitted  that  this  valve  never 
went  into  practical  use ;  that  its  operation  would  require  great  care 
and  attention;  that,  while  pressure  may  be  increased  as  above,' it 
cannot  be  diminished,  except  by  releasing  the  brakes ;  and  "that  the 
passages  are  not  properly  proportioned  to  produce  highly  effective 
quick  serial  action."  The  patentee,  in  his  specification,  failed  to  re- 
fer to  any  capacity  for  quick  action,  and  admitted,  contrary  to  his 
own  interest,  in  the  Westinghouse-Boyden  suit,  considered  by  the 
Supreme  Court,  that  it  "was  not  a  quick  action  valve,  or  intended 
as  such."  The  statements  of  the  objects  of  the  invention  in  the 
specifications  of  the  patent  confirm  the  opinion  of  the  court  below 
that  its  scope  is  limited  to  an  invention  "whose  object  was  to  pro- 
vide for  replenishing,  'while  the  brake  is  on,'  the  air  reservoir  or 
brake-cylinder,  when  the  pressure  is  reduced  by  leakage,"  etc.  From 
the  whole  evidence,  it  is  clear  that  this  device  does  not  provide  any 
means  for  comparatively  restricting  the  flow  of  the  two  airs  to  the 
brake^cylinder,  and  that  such  material  alterations  as  would  make  it 
an  operative  quick  action  valve  would  destroy  it  for  the  perform- 
ance of  the  functions  for  which  it  was  designed. 

HoUeman  patent.  No.  405,705,  of  1889,  was  not  pleaded  in  the 
answer,  nor  greatly  pressed  upon  the  argument  except  as  to  the 
single  point  which  will  be  considered  hereafter.  It  describes  and 
shows  a  triple  valve,  which,  as  stated  in  the  specification,  is  capable, 
upon  sudden  great  reduction  of  train  pressure,  of  admitting  air  to 
the  brake-cylinder  from  train-pipe  and  auxiliary-reservoir  through  a 
single  passage.  The  drawings  show  a  construction  apparently  ca- 
pable of  such  operation.  There  is  a  conflict  of  testimony  as  to 
whether  such  construction  would  be  practicable.  This  device  ap- 
pears to  be  an  improvement  upon  an  earlier  Perkins  patent,  No. 
163,242,  of  May  II,  1875.  One  serious  objection  to  its  Umiting  effect 
upon  the  patent  in  suit  is  that,  while  the  two  airs  eventually  flow 
through  the  same  passage  to  the  brake-cylinder,  the  passages  from 
the  train-pipe  and  auxiliary-reservoir,  respectively,  are  controlled  by 
separate,  although  rigidly  connected,  valves  covering  different  and 
distinct  ports,  and  which  depend  upon  different  air  pressures  to  hold 
the  valves  upon  their  seats.  It  does  not  appear  that  any  device  has 
been  made  under  the  HoUeman  patent.  It  fails  to  show  any  pro- 
portioning of  the  auxiliary-reservoir  and  train-pipe  airs,  and  the  pat- 
ent is  entirely  silent  on  this  point. 

But  the  relevancy  of  these  two  pj^tents  and  of  Westinghouse  pat- 
ent, No.  360,070,  to  the  issues  herein,  appears  from  the  contention 
by  defendant  that,  in  view  of  Boyden's  single  controlling  valve  for 
both  airs,  and  HoUeman's  construction,  and  the  restricted  port  of 
No.  360,070,  no  broad  claim  for  a  single  valve  controlling  both  airs 
could  be  sustained,  and  that  it  would  not  involve  invention  to  pro- 
portion the  flow  of  air  in  the  reservoir  and  train-pipe  passages  so 
as  to  accomplish  the  result  of  the  patent  in  suit.  This  contention 
brings  us  to  a  consideration  of  the  forcible  argument  of  counsel  for 
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defendant  that  the  claims  in  suit,  and  especially  claim  2,  are  abso- 
lutely void. 

Claim  2,  for  "communication  with  the  brake-cylinder  from  both 
the  auxiliary-reservoir  and  the  train-pipe,"  and  "a  single  valve  con- 
trolling said  communication,"  and  means  to  retard  "or  restrict  the 
flow  thereto  of  the  auxiliary-reservoir  air  when  applying  the  brakes 
in  comparison  with  the  flow  of  train-pipe  air,  whereby,"  etc.,  com- 
prises the  single  valve  controlling  both  airs  and  the  narrow  opening 
in  the  auxiliary-reservoir  air  passage.  This  claim  is  broad  enough 
in  terms  to  include  any  single  controlling  valve,  and  any  means  to 
restrict  comparatively  reservoir  air.  It  is  admitted  that  "the  essen- 
tial feature  of  novelty  and  utility"  is  the  single  valve,  controlling  both 
train-pipe  and  reservoir  air.  But,  as  already  shown,  Boyden,  in  his 
1883  patent,  showed  a  device  wherein,  upon  an  extreme  traverse  of 
a  piston,  a  single  valve  controlled  the  passage  of  train-pipe  and 
auxiliary-reservoir  air  to  the  brake-cylinder.  And  in  HoUeman,  as 
we  have  seen,  the  extreme  traverse  of  a  single  piston  controlling  a 
valve,  structurally  single,  but  functionally  double,  causes  said  valve 
to  admit  train-pipe  and  auxiliary-reservoir  air  to  the  brake-cylinder, 
and  thus  accelerates  the  emergency  action.  Its  two  air  passages 
seem  to  be  adapted  to  the  comparatively  restricted  construction  cov- 
ered by  the  patent  in  suit,  as  already  shown.  It  may  be  assumed 
that  Boyden  of  1883  and  HoUeman  were  mere  paper  patents,  not 
capable  of  successful  practical  operation.  But  this  does  not  defeat 
their  relevancy  as  limitations  upon  the  scope  of  the  patent  in  suit, 
provided  they  sufficiently  embody  the  elements  and  disclose  the  prin- 
ciple of  operation  of  said  patent.  Pickering  v.  Lomax,  104  U.  S. 
310*  319*  36  L.  Ed.  716;  Packard  v.  Lacing-Stud  Co.,  70  Fed.  66, 
16  C.  C.  A.  639;  Dashiell  v.  Grosvenor,  162  U.  S.  425,  16  Sup.  Ct. 
805,  40  L.  Ed.  1025.  Their  effect  and  that  of  Westinghouse  patent. 
No.  360,070,  in  showing  the  prior  use  of  a  single  controlling  valve, 
and  of  restricted  openings  where  more  than  one  valve  is  used,  is  to 
establish  that  what  the  patentee  did  was  to  develop  and  combine 
along  practical  lines  the  ideas  and  instrumentalities  of  others,  and 
those  described  in  his  own  prior  patent. 

Defendant's  expert,  Livermore,  has  accurately  defined  the  status 
of  this  patent  in  suit  by  his  testimony,  as  follows : 

"The  Boyden  patent  In  suit,  however,  Is,  so  far  as  I  know,  the  first  one  that 
shows  a  single  valve  which  admits  air  both  from  the  train-pipe  and  from  the 
auxiliary-reservoir  into  the  brake-cylinder,  and  in  which  the  passage  which 
supplies  the  air  from  the  auxiliary-reservoir  Is  of  smaller  size  or  sectional  area 
than  the  passage  which  supplies  the  air  from  the  train-pipe.  •  •  •  I  have 
treated  the  invention  forming  the  subject  of  the  patent  as  including  broadly 
the  combination  of  elements  by  which  the  valves  of  the  Boyden  patent  in  suit 
accomplish  the  result  aimed  at  with  a  mode  of  operation  that  differs  sub- 
stantially from  that  Involved  in  all  of  the  other  quick  action  triple  valves 
known  to  me,  or  considered  by  me  in  this  case." 

The  patentee  says  in  his  specification,  after  describing  his  embodi- 
ment of  his  invention,  as  follows: 

"My  invention  therefore  includes  any  form  of  structure  of  valve  wherein  a 
single  valve  admits  both  train-pipe  air  and  auxiliary-reservoir  air  to  the  brake- 
cylinder  in  applying  for  emergency  stops,  and  which  structure  is  provided  with 
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means  for  restricting  or  retarding  the  flow  of  anxlliary-reservoir  air  to  the 
brake-oylinder,  as  compared  with  the  flow  of  the  train-pipe  air  thereto." 

But  this  does  not  necessarily  follow  from  the  statement  of  his 
invention,  because  the  utmost  that  can  be  claimed  for  it  is  that  it 
broadly  covers  liis  elements  so  combined  as  to  accomplish  an  old 
result  by  a  substantially  new  mode  of  operation. 

Claim  2  should  not  be  construed  to  cover  every  single  controlling 
valve,  and  every  means  whereby  to  restrict  the  flow  of  reservoir  air 
thereto,  because  each  of  these  means  was  old.  It  is  possible  that  a 
valve  device  might  be  constructed,  embracing  a  single  controlling 
valve  and  restricting  means,  and  yet  involve  independent  invention, 
or  make  use  only  of  a  combination  of  the  elements  found  in  the 
prior  art.  A  construction  of  claim  2  to  cover  "every  form  of  struc- 
ture,*' etc.,  as  is  contended  for  by  complainant,  would  not  only  un- 
lawfully restrict  other  independent  inventors  who  wished  to  avail 
themselves  of  the  Boyden  1883  and  HoUeman  valves  in  new  and  in- 
dependent relations,  but  would,  in  effect,  sustain  said  claim  for  a 
function,  for  the  doing  of  a  thing,  the  accomplishment  of  a  result, 
in  every  possible  way,  irrespective  of  the  means  employed  therefor. 
We  conclude  that  the  second  claim,  thus  broadly  construed,  cannot 
be  sustained. 

If  claim  2  be  given  such  a  limited  construction  as  to  cover  only 
the  combination  of  elements  described  and  shown  by  the  patentee 
and  the  equivalents  thereof,  then  it  is  identical  with  claim  11. 

The  fourth  claim  covers  specifically  a  "valve  controlling  two  air 
passages  coacting  with  said  valve,  and  relatively  proportioned  as  to 
their  capacity  to  allow  the  flow"  of  the  two  airs,  each  at  different 
pressures,  to  pass  said  valve,  and  "a  check  valve."  The  additional 
element  is  the  check  valve,  which  is  found  also  in  defendant's  device. 
This  claim  is  quite  as  broad  as  the  scope  of  the  invention  admits. 
But  here  the  specific  means — ^the  "air  passages  *  *  *  relatively 
proportioned,"  and  their  operative  relation  "coacting  with  said  valve" 
— are  definitely  set  forth.     We  conclude  that  this  claim  is  valid. 

Claim  II  is  a  clear,  precise,  definite  statement  of  the  elements  of 
complfiinant's  invention,  combined  and  limited  in  conformity  with 
the  statement  of  the  invention  in  the  specification.  That  these  two 
claims  are  infringed  is  sufficiently  shown  by  the  comparison  of  the 
two  devices  and  the  admissions  of  defendant's  experts,  already  dis- 
cussed, and  by  the  instructions  given  in  defendant's  "Christensen 
Instruction  Book"  for  using  its  apparatus,  as  pointed  out  in  the.  opin- 
ion of  the  court  below. 

Various  other  questions  were  raised  in  the  briefs  and  on  the  argu- 
ments, such  as  the  alleged  impracticability  of  complainant's  device, 
the  fact  that  certain  elements  in  defendant's  infringing  device  per- 
form a  variety  of  functions  not  performed  by  those  of  complainant, 
etc.  These  contentions  have  not  been  discussed,  but  have  been  duly 
considered  in  determining  the  validity  and  scope  of  the  claims  in  suit. 

The  decree  of  the  Circuit  Court  is  reversed  as  to  claim  2,  and  is 
affirmed  as  to  claims  4  and  11,  without  costs  of  this  court,  and  cause 
remanded  to  the  court  below,  with  instructions  to  enter  a  decree  in 
conformity  with  this  opinion,  and  with  two-thirds  costs  to  com- 
plainant. 
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PRESSED  STEEL  CAR  CO.  v.  HANSEN. 

(Circtiit  Court,  W.  D.  PeHnsylyanla.    February  29,  1904.1 

No.  13. 

1.  Masteb  and  Sebvant— Inventions  by  EiiPLOTfi— Right  of  Euplotbe  to 

Patents. 

An  obligation  on  the  part  of  an  employ^  to  assign  to  his  ejnployer  pat- 
ents obtained  for  inventions  made  in  the  course  of  his  employment  does 
not  arise  from  the  relation  of  employer  and  employ^,  but  can  only  be 
created  by  an  express  contract 

2.  Patents— PaboL  Contbact  to  Assign— Validity  and  Enfobgevknt. 

A  parol  agreement  to  assign  the  right  to  obtain  a  patent  for  an  inven- 
tion is  valid,  and,  when  established  by  sufficient  proof,  may  be  specifically 
enforced  In  equity. 

3.  Specific  Peefoemance— Paeol  Contbact— Sufficie:?ct  of  Pboof. 

To  authorize  a  court  of  equity  to  decree  the  specific  performance  of  a 
parol  contract,  not  only  the  contract  Itself,  but  its  terms,  must  be  clearly 
proven. 

4.  Patents— Agbeement  to  Assign  to  Eicploteb— Evidence  to  Establish. 

The  fact  that  an  employ^  assigned  to  his  employer  the  right  to  patents  ^ 
applied  for  by  him  for  inventions  made  in  the  course  of  his  employment' 
does  not  alone  warrant  an  inference  that  he  was  bound  by  a  contract  to 
assign  all  such  inventions,  especially  where  his  action  Is  reasonably  ex- 
plained on  other  grounds. 

5.  Same. 

Evidence  considered,  and  held  Insufildent  to  establish  a  contract  by  an 
employ^  to  assign  to  his  employer  the  patent  rights  in  inventions  made 
by  him  in  the  course  of  his  employment,  either  express  or  implied. 

In  Equity. 

Bakewell  &  Byrnes,  Knox  &  Reed,  John  R.  Bennett,  and  W.  C. 
Strawbridge,  for  complainant. 

Kay  &  Totten,  Geo.  H.  Christy,  D.  T.  Watson,  and  Geo.  B.  Gordon, 
for  respondent 

BUFFINGTON,  District  Judge.  This  is  a  bill  in  equity,  brought 
by  the  Pressed  Steel  Car  Company  against  John  M.  Hansen  to  com- 
pel him  to  transfer  to  it  six  applications,  or  the  patents  issued  there- 
on. The  complainant  is  engaged  in  the  manufacture  of  steel  cars. 
The  respondent  was  its  chief  engineer  when  the  inventions  in  ques- 
tion were  made.  The  allegations  upon  which  the  complainant  bases 
its  right  to  the  relief  sought  are,  in  substance,  set  forth  in  its  bill 
as  follows:  That  Hansen  was  for  several  years  previous  to  the 
complainant's  incorporation  employed  by  the  Schoen  Manufacturing 
Company,  its  successor,  the  Schoen  Pressed  Steel  Company,  and 
finally  became  chief  engineer  of  the  last-named  company ;  that  com- 
plainant succeeded  to  the  business  and  good  will  of  the  Schoen 
Pressed  Steel  Company,  whereupon  Hansen  "entered  your  orator's 
employ  as  its  chief  engineer,  under  an  agreement  and  understanding 
to  devote  his  entire  time,  ability,  and  skill  to  your  orator's  business 
and  its  advancement,  and  that  all  inventions  and  improvements  that 

1 1.  Se^  Master  and  Servant,  vol.  34,  Cent  Dig.  S  71 ;  Patents,  vol  38,  Cent. 
Dig.  S  125. 
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he  might  make  during  the  period  of  his  employment,  and  all  letters 
patent  that  might  be  obtained  therefor,  should  be  the  sole  property 
of  your  orator";  that  "it  was  a  condition  of  his  employment  as 
chief  engineer,  and  in  part  consideration  of  the  salary  paid  him  as 
such,  and  his  employment  as  such  implied,  and  was  upon  the  ex- 
press understanding  and  agreement  by  him,  that  all  designs,  inven- 
tions, and  improvements  that  he  might  make  or  develop  while  in 
your  orator's  employ,  and  all  letters  patent  that  might  be  obtained 
therefor,  should  become  and  be  the  sole  and  exclusive  property  of 
your  orator,  and  that  for  all  such  designs,  inventions,  and  improve- 
ments, if  found  or  regarded  as  patentable,  he  would,  from  time  to 
time,  as  he  made  or  developed  such  designs,  inventions,  or  improve- 
ments, disclose  the  same  to  your  orator's  solicitor,  and,  through  him, 
and  at  your  orator's  expense,  make  all  necessary  and  proper  ap- 
plications for  letters  patent,  and  execute  all  necessary  and  proper 
papers  to  that  end,  and  that  he  would,  from  time  to  time,  as  such 
applications  were  executed  and  filed,  likewise  execute  and  deliver  to 
your  orator,  with  such  applications,  properly  executed  assignments 
of  all  such  applications,  inventions  therein  specified,  and  letters  pat- 
ent that  might  be  granted  thereon  and  therefor,  with  directions  to 
the  Commissioner  of  Patents  to  issue  all  such  letters  patent  to  him- 
self as  assignor  to  your  orator  of  all  his  right,  title,  and  interest  in 
and  to  all  such  letters  patent,  which  should  be  the  entire  right,  title, 
and  interest  therein;  that,  such  being  the  terms  and  conditions  of 
the  respondent's  employment  by  your  orator,  and  in  full  appreciation 
and  consideration  therefor,  and  of  the  inventions  and  improvements 
that  he  might  make  and  letters  patent  that  he  might  obtain  there- 
for, he  was  paid  by  your  orator  a  salary  at  the  rate  of  $4,000  per 
year  to  January  i,  1900,  at  the  rate  of  $5,000  per  year  to  September 
I,  1900,  at  the  rate  of  $6,000  per  year  to  October  i,  1901,  and  at 
the  rate  of  $10,000  per  year  down  to  January  i,  1902,  when  he  left 
your  orator's  employ";  that  thereafter,  and  while  performing  his 
duty  as  chief  engineer,  he  made  the  inventions  in  question,  and  made 
application  for  patenting  the  same;  that  he  subsequently  left  \he 
employment  of  complainant,  and  refused  to  assign  the  same.  On  the 
part  of  the  respondent  it  is  explicitly  denied  there  was  any  contract, 
express  or  implied,  to  assign  these  patents. 

The  law  applicable  to  this  case  falls  within  a  narrow  compass. 
The  obligation  of  an  employe  to  assign  to  an  employer  an  invention 
made  in  the  course  of  his  employment  does  not  arise  from  the  exist- 
ence of  the  relation  of  employe  and  employer  alone,  but  there  must 
be  in  addition  a  contract  to  assign.  Thus,  in  Dalzell  v.  Dueber  Mfg. 
Co.,  149  U.  S.  320,  13  Sup.  Ct.  888,  37  L.  Ed.  749,  it  is  said  : 

**A  manufacturing  corporatloii,  which  has  employed  a  skilled  workman,  for 
a  stated  compensation,  to  take  charge  of  Its  works,  and  to  devote  his  time  and 
services  to  devising  and  making  improvements  in  articles  there  manufactured, 
Is  not  entitled  to  a  conveyance  of  patents  obtained  for  inventions  made  by  him 
while  so  employed,  in  the  absence  of  an  express  agreement  to  that  effect 
Hapgood  V.  Hewitt,  119  U.  S.  226  [7  Sup.  Ot  193,  30  L.  Ed.  i 


It  will  thus  be  seen  that  the  agreement  by  the  employe  inventor  to 
convey  is  the  obligation  which  compels  him  to  convey. 
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In  View  of  this  fundamental  requirement  it  becomes  our  duty  to 
inquire  whether  such  contract  is  established  by  the  proofs  in  this 
case.  That  a  contract  to  assign  may  be  by  parol,  and,  if  established, 
will  be  enforced,  is  settled.    As  said  in  Dalzell  v.  Dueber,  supra, 

"An  oral  agreement  for  the  sale  and  asslgiiment  of  the  right  to  obtain  a 
patent  for  an  invention  is  not  within  the  statute  of  frauds,  nor  within  section 
4898  of  the  Revised  Statutes  [U.  S.  Comp.  St  1901,  p.  3387],  requiring  assign- 
ments of  patents  to  be  in  writing ;  and  may  be  specifically  enforced  in  equity 
upon  sufficient  proofs  thereof.  Somerby  v.  Buntin,  118  Mass.  279  [19  Am. 
Rep.  459] ;  Gould  v.  Banks,  8  Wend.  562  [24  Am.  Dec.  90] ;  Burr  v.  De  la 
Vergne,  102  N.  Y.  415  [7  N.  B.  366] ;   Blakeney  v.  Goode,  30  Ohio  St  360." 

It  will  be  noted,  however,  that,  this  being  a  bill  for  specific  per- 
formance, the  terms  of  the  contract  to  be  enforced  should  be  clearly 
proven.  Thus,  in  Colson  v.  Thompson,  2  Wheat.  336,  4  L.  Ed.  253, 
cited  approvingly  in  the  Dalzell  v.  Dueber  Case,  it  was  said : 

"The  contract  which  is  sought  to  be  specifically  executed  ought  not  only  to 
be  proved,  but  the  terms  of  it  should  be  so  precise  as  that  neither  party  could 
reasonably  misunderstand  them.  If  the  contract  be  vague  or  uncertain,  or 
the  evidence  to  establish  it  be  insufficient,  a  court  of  equity  will  not  exercise 
its  extraordinary  Jurisdiction  to  enforce  it,  but  will  leave  the  party  to  &is 
legal  remedy/" 

Where  it  is  doubtful  whether  an  agreement  has  been  concluded, 
and  unless  the  proof  is  clear  and  satisfactory  both  as  to  the  existence 
of  a  contract  and  as  to  its  terms,  specific  performance  will  not  be 
enforced.  Carr  v.  Duval,  14  Pet.  79,  10  L.  Ed.  361 ;  Nickerson  v. 
Nickerson,  127  U.  S.  668,  8  Sup.  Ct.  1355,  32  L.  Ed.  314;  Hennessey 
V.  Woolworth,  128  U.  S.  438,  9  Sup.  Ct.  109,  32  L.  Ed.  500.  Turn- 
ing, then,  to  the  proof,  we  inquire  whether  the  complainant  has  met 
this  standard.  The  answer  traverses  the  allegation  of  a  contract, 
and  the  burden  is  therefore  upon  the  complainant  to  overcome  such 
denial,  and  prove  the  contract  by  a  preponderance  of  proof,  i  Dan- 
iell's  Chancery  Pr.  and  PI.  850.  It  will  be  observed  that  the  bill  avers 
the  contract  sought  to  be  enforced  was  made  when  Hansen  entered 
the  employ  of  the  Pressed  Steel  Car  Company.  The  testimony  of 
Mr.  Hoffstot,  the  principal  witness  for  complainant,  is  explicit  that 
he  has  no  personal  knowledge  that  such  a  contract  was  then  made. 
"I  did  not  employ  Mr.  Hansen,  when  he  first  came  to  the  Pressed 
Steel  Car  Company,  as  chief  engineer,  and  I  was  not  a  director  of 
the  Pressed  Steel  Car  Company  at  the  time  he  first  entered  its  em- 
ploy."    In  view  of  this  statement,  the  denials  of  Hansen : 

"Q.  I  believe,  Mr.  Hansen,  that  while  you  were  in  the  employ  of  the  Pressed 
Steel  Car  Company  you  had  something  to  do  with  certain  inventions  which 
were  or  might  possibly  be  useful  in  that  company's  business?  A.  I  did.  Q.  I 
wish  you  would  state  whether  or  not  there  was  any  agreement  or  understand- 
ing or  arrangement  of  any  sort,  either  verbal  or  written,  between  yourself  and 
that  company,  as  to  the  ownership  of  any  inventions  which  you  might  make  or 
did  make  while  in  its  employ?    A.  I  have  no  knowledge  of  any." 

And  of  Mr.  T.  C.  Schoen: 

••Q.  At  the  time  that  the  Pressed  Steel  Car  Company  was  organized,  who 
employed  Mr.  Hansen  as  chief  engineer,  and  by  whom  was  it  determined  to  so 
employ  him?  A.  I  was  at  the  head  of  the  Schoen  Pressed  Steel  Company  at 
the  time  of  the  formation  of  the  Pressed  Steel  Car  Company,  and  the  whole 
organization  of  the  new  company  was  substantially  taking  over  the  old  or- 
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ganlzatlon,  so  that  I  do  not  recall  that  there  was  any  specific  appointment 
made.  There  was  no  formality  observed  about  making  any  specific  appoint- 
ments. I  probably  consulted  with  the  manager  and  vice  president,  and  we 
decided  that  Mr.  Hansen  should  be  the  chief  engineer.  Q.  At  whose  request 
was  Mr.  Hansen  appointed  assistant  to  the  president,  and  what  were  the  rea- 
sons that  led  to  this  appointment?  A.  He  was  of  great  assistance  to  the 
president  in  the  negotiation  of  contracts.  I  don*t  think  it  was  at  anybody*s 
reciuest  I  appointed  him.  I  don*t  recall  that  anybody  requested  me  to  do  it. 
Q.  Was  there  any  agreement  made  between  Mr.  Hansen  and  any  of  these  three 
companies  as  to  the  ownership  of  inventions  relating  to  cars,  or  parts  thereof, 
that  should  be  made  by  him  during  the  time  he  was  in  the  employ  of  any  one 
of  the  companies?    A.  There  was  not" 

— It  is  clearly  shown  that  no  contract  was  made  by  Hansen  with  the 
complainant  company.  Although  not  so  alleged  in  the  bill,  it  is  now, 
however,  contended  that  such  a  contract  is  established  by  the  fact 
that  Hansen  had  been  under  a  contract  with  the  Schoen  Pressed 
Steel  Company  providing  for  assignment  of  patents,  and  that  he  as- 
sumed the  same  duties  and  incident  contract  obligations  when  he 
became  chief  engineer  in  the  complainant  company.  Thus  Mr.  Hoff- 
stot  was  asked: 

"You  have  stated  that  you  have  no  personal  knowledge  of  the  terms  and 
conditions  on  which  Mr.  Hansen  was  first  employed  as  chief  engineer  of  the 
Pressed  Steel  Car  Company.  Do  you  know  how  he  came  to  be  employed  by 
the  Pressed  Steel  Car  Company  as  its  chief  engineer,  and  what  knowledge 
have  you  of  the  terms  and  conditions  under  which  Mr.  Hansen  passed  over 
from  the  Schoen  Pressed  Steel  Company  as  its  chief  engineer  to  the  Pressed 
Steel  Car  Company  as  its  chief  engineer?'' 

To  which  he  replied : 

''The  only  knowledge  I  have  is  that  he  (Mr.  Hansen)  has  told  me  and  what 
the  Schoens  told  me  at  the  time,  namely,  that  all  their  employes  of  the  Schoen 
Pressed  Steel  Company  were  on  the  same  basis  that  they  had  been  employed 
with  the  old  concern,  as  the  Schoen  Pressed  Steel  Company's  shareholders  were 
largely  in  the  ascendency  in  the  holdings  of  the  stock  of  the  Pressed  Steel  Car 
Company." 

He  was  asked  also : 

'To  make  this  clear,  you  were  not  personally  present  when  Mr.  Hansen  was 
employed  as  chief  engineer  of  the  Pressed  Steel  Car  Company,  were  you?" 

To  which  he  answered : 

"No.  As  I  have  stated  before,  Mr.  Hansen's  employment  as  chief  engineer 
of  the  Pressed  Steel  Car  Company  was  simply  a  holdover,  as  were  the  others 
above  referred  to.  •  •  *  I  have  stated  that  I  was  not  personally  present, 
but  I  have  been  told  by  both  Mr.  Hansen  and  Mr.  Schoen,  as  well  as  Mr. 
Flnckel,  and  a  great  number  of  others  passed  over,  and  to  the  best  of  my 
knowledge  and  belief  there  was  no  formal  time  when  Mr.  Hansen  and  any 
one  of  the  people  left  the  Schoen  Pressed  Steel  Company  and  were  formally 
engaged  with  the  Pressed  Steel  Car  Company." 

Mr.  C.  T.  Schoen's  and  Mr.  Hansen's  testimony  in  that  regard 
are  quoted  above.  Assuming,  for  present  purposes,  that  Hansen's 
employment  by  the  complainant  impliedly  imposed  on  him  all  con- 
tract obligations  he  was  under  to  the  Schoen  Pressed  Steel  Com- 
pany, we  next  inquire  whether  Hansen  had  contracted  to  assign  pat- 
ents to  that  company.  No  witness  was  called  who  was  present  at  the 
making  of  such  a  contract,  or  had  personal  knowledge  of  it  or  its 
terms.    Mr.  Hoffstot  says  explicitly,  "I  was  not  present  when  Mr. 


Digitized  by 


Google 


448  328  FEDERAL  REPORTER. 

Hansen  was  engaged  as  chief  engineer  of  the  Schoen  Pressed  Steel 
Company."  He  bases  his  belief  that  there  was  a  contract  upon  what 
Mr.  C.  T.  Schoen  and  Mr.  Hansen  told  him  in  that  regard.  Clearly, 
what  Schoen  said  in  Hansen's  absence  is  not  competent  to  establish 
a  contract  on  Hansen's  part.  But  not  only  is  Hoffstot's  proof  in 
regard  to  such  declarations  denied  by  both  Hansen  and  Schoen,  but, 
in  addition  to  this,  we  think  the  statements  of  "Mr.  Schoen,  even  if 
competent,  do  not  necessarily  show  the  existence  of  a  contract  by 
Hansen  to  assign  patents.  In  other  words,  Schoen's  statements  are 
reconcilable  with  the  fact  that  Hansen  was  not  under  contractual 
obligations  to  assign.  First  taking  up  the  question  of  the  existence 
of  a  contract,  we  have,  as  we  have  seen,  the  testimony  of  C.  T. 
Schoen,  the  president  of  the  Schoen  Pressed  Steel  Company,  that 
there  was  no  contract  with  Hansen;  that  of  Hansen  to  the  same 
effect;  of  Fraser,  the  assistant  treasurer  of  the  Schoen  Company, 
and  subsequently  auditor  of  the  complainant,  who  testified  that  as 
auditor  of  the  complainant  he  had  charge  of  all  the  company's  con- 
tracts, and  had  never  heard  of  any  contract  with  Hansen ;  of  W.  H. 
Schoen,  the  secretary  or  treasurer  of  the  Schoen  Pressed  Steel  Com- 
pany during  its  whole  existence,  that  he  was  consulted  in  connection 
with  Hansen's  appointments  and  promotions,  and  that  he  knew  of  no 
"agreement,  verbal  or  otherwise,  with  Mr.  Hansen,  requiring  him  to 
assign  to  any  one  of  these  three  companies  any  inventions  or  im- 
provements he  might  make  in  steel  cars  or  parts  thereof."  Another 
witness,  E.  A.  Schoen,  was  connected  with  all  three  companies,  hav- 
ing been  superintendent  and  general  manager  of  the  Schoen  Manu- 
facturing Company,  later  of  the  Schoen  Pressed  Steel  Company,  and 
general  manager  and  a  vice  president  of  the  complainant  up  to  Jan- 
uary, 1901.  Referring  to  Hansen,  and  in  answer  to  the  question, 
"When  he  was  advanced  from  one  position  to  another  in  these  differ- 
ent companies,  had  you  anything  to  do  with  his  promotion  ?"  he  says, 
"All  of  his  promotions  all  the  way  through  were  decided  upon  by  Mr. 
C.  T.  Schoen  and  Mr.  W,  H.  Schoen  and  myself."  He  further  tes- 
tified: 

"Q.  Was  there  any  agreement  made  between  Mr.  Hansen  and  any  of  tbese 
three  companies  as  to  the  ownership  of  inventions  made  by  him  relating  to  the 
car  or  parts  of  cars  during  the  time  that  he  was  in  the  employ  of  any  one  of 
the  companies,  to  your  knowledge?  A.  There  never  was  any  such  agreement 
Q.  During  the  time  you  were  connected  with  the  company,  or  any  of  these 
companies,  was  it  understood  that  part  of  the  consideration  of  the  salary  paid 
to  Mr.  Hansen  was  based  upon  an  agreement  that  Mr.  Hansen  should  assign 
any  invention  made  by  him  to  the  company?  A.  There  never  was,  as  far  as 
I  know.  Q.  At  the  time  of  the  formation  of  the  Pressed  Steel  Gar  Company, 
when  Mr.  Hansen  was  appointed  chief  engineer  of  that  company,  which  ones 
of  the  officers  of  that  company  consulted  together  and  determined  upon  Mr. 
Hansen's  appointment  as  chief  engineer?  A.  Mr.  Charles  T.  Schoen,  Mr.  W. 
H.  Schoen,  and  myself.  Q.  Was  Mr.  F.  N.  Hoffstot  connected  with  the  com- 
pany at  that  time,  and  was  he  consulted  in  any  way  as  to  the  appointment  of 
Mr.  Hansen  as  chief  engineer?  A.  Mr.  Hoffstot  at  that  time  was  merely  a 
stockholder,  and  consulted  in  no  way  about  any  appointment  made  by  the 
company." 

In  addition  to  the  above,  Mr.  De  Armond,  who  was  secretary  of 
the  Schoen  Pressed  Steel  Company  from  July,   1896,  to  January, 
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1899,  and  of  the  complainant  until  August,  1901,  and  whose  official 
position  and  duties  required  him  to  know  of  such  contracts,  testified 
that  he  never  heard  of  such  a  contract  by  Mr.  Hansen.  After  a  care- 
ful study  of  the  testimony,  we  are  justified  in  finding,  and  do  find, 
that  by  the  clear  weight  of  the  evidence  no  express  contract  by  Han- 
sen with  the  Schoen  Manufacturing  Company  or  the  Schoen  Pressed 
Steel  Company  to  transfer  patents  existed. 

It  is,  however,  contended  that  the  existence  of  such  a  contract  is 
shown  by  what  is  termed  the  "King  incident."  It  seems  that  Messrs. 
King,  Allman,  and  Hansen,  while  employed  by  the  Schoen  Pressed 
Steel  Company,  devised  an  improvement  for  car  doors,  and  applied 
for  a  patent.  An  office  search  showed  the  device  was  anticipated, 
and  the  application  was  abandoned.  Prior  to  this  abandonment  Mr. 
Charles  T.  Schoen  was  informed  by  the  three  of  the  improvement, 
and  of  the  intention  to  charge  his  company  royalty  for  its  use.  The 
incident  and  its  alleged  bearing  will  appear  from  the  following  testi- 
mony of  Mr.  Hoff stot : 

"Q.  What  knowledge  have  you  as  to  the  subject  of  the  assignment  of  said 
Inventions  and  said  applicatioijs  for  letters  patent  therefor,  during  the  period 
of  employment  of  Mr.  Hansen  by  the  Pressed  Steel  Car  Company,  and  from 
what  source  or  sources  did  you  derive  that  knowledge?  A.  I  knew  that  the 
patents  were  being  taken  out  by  him,  and  assigned  by  him  to  the  company,  and 
the  knowledge  was  received  from  the  records  of  the  company,  as  well  as  his 
statements  from  time  to  time.  Q.  From  what  person  or  persons  other  than 
Mr.  Hansen,  if  any,  did  you  derive  said  knowledge?  A.  As  to  the  patents 
which  he  to9k  out  from  the  Pressed  Steel  Car  Company,  as  I  said  before,  from 
the  records  of  the  company,  and  as  to  what  is  known  as  the  'King  Incident,* 
from  Mr.  Charles  T.  Schoen.  Q.  Please  explain  what  you  mean  by  the  King 
incident?  A.  To  Mr.  George  I.  King  and  Mr.  Hansen  and  another  man,  whom 
I  can't  think  of  for  the  moment,  having  attempted  td  take  out  a  patent  on 
their  own  account,  and  then  claim  a  royalty  from  the  Schoen  Pressed  Steel 
Company.  Q.  Did  this  King  matter  occur  during  the  existence  of  the  Schoen 
Pressed  Steel  Company,  or  after  the  formation  of  the  Pressed  Steel  Car  Com- 
pany? A.  Before  the  formation  of  the  Pressed  Steel  Car  Company.  Q.  When 
did  this  conversation  occur  with  Mr.  Schoen — before  or  after  the  formation  of 
the  Pressed  Steel  Car  Company  ?«  A.  Mr.  Schoen  first  told  me  about  this  inci- 
dent about  the  time  it  hapi)ened,  and  referred  to  it  at  different  times  since 
then,  and  the  first  occurrence  was  prior  to  the  formation  of  the  Pressed  Steel 
Car  Company.  Q.  In  referring  to  this  King  incident,  what  did  Mr.  Schoen 
say  to  you?  A.  He  stated  that  these  three  young  men  had  attempted  to  do 
some  patenting  on  their  own  account,  and  that  he  told  them  very  plainly,  but 
firmly,  that  he  would  not  have  any  one  working  for  the  Schoen  Pressed  Steel 
Company  that  was  getting  out  patents  who  did  not  assign  them  to  the  com- 
pany In  exactly  the  same  manner  as  he  did,  and  expressed  himself  at  consid- 
erable length  on  the  Justness  of  this  demand,  and  stated  that  one  of  the  young 
men  had  left  on  that  account,  but  that  John  M.  Hansen  was  smart  enough  to 
realize  that  he  (Schoen)  was  right,  and  remained.  He  also  referred  to  this  In- 
cident many  times  after  in  speaking  of  Mr.  Hansen." 

Clearly,  these  declarations  of  Schoen,  made  in  the  absence  of  Han- 
sen, are  not  evidence  to  affect  the  latter,  and  must  be  disregarded. 
Assuming  their  competence  for  present  purposes,  let  us  examine  the 
testimony  of  the  participants.  Mr.  King,  a  witness  for  complainant, 
gives  this  version  of  what  followed  the  meeting: 

"Q.  When  did  you  have  the  next  conversation  with  Mr.  Hansen  about  this 
matter,  and  what  did  he  tell  you?    A.  To  the  best  of  my  recollection,  the  next 
conversation  with  Mr.  Hansen  on  this  subject  was  had  on  the  day  following 
128  F.— 29 
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our  interview  with  Mr.  Schoen  above  referred  to.  The  substance  of  Mr.  Han- 
sen's conversation  with  myself  was  to  the  effect  that  Mr.  Schoen  had  called 
him  into  his  office  that  afternoon,  and  told  him  that  he  would  have  to  do  one 
of  two  things — either  assign  the  application  for  a  patent  on  this  door  mechan- 
ism to  the  Schoen  Pressed  Steel  Company,  or  get  out ;  and  do  one  or  the  other 
damned  quick,  as  I  recollect  it  Mr.  Hansen  and  I  then  discussed  the  situa- 
tion, and  I  told  him  that  personally  it  was  a  case  of  leaving  at  once,  where- 
upon I  arranged  to  do  that,  and  gave  him  my  verbal  resignation  on  the  spot. 
Q.  Did  Mr.  Hansen,  in  this  conversation,  the  day  following  the  conversation 
with  Mr.  Schoen,  state  w}iat  grounds  Mr.  Schoen  had  taken  for  the  position 
that  the  invention  should  be  handed  over  to  the  company  or  you  should  get 
out?  A.  My  recollection  on  this  point  is  that  Mr.  Hansen  reported  to  me  that 
Mr.  Schoen  did  not  propose  to  have  any  inventions  of  that  sort  taken  out  by 
employes  of  the  company,  and  that  they  would  have  to  be  assigned  to  the  com- 
pany in  any  similar  case." 

On  the  other  hand,  Schoen 's  account  is. 

"Q.  Please  state  how  this  matter  was  brought  to  your  attention,  and  what 
took  place  in  connection  with  it.  A.  As  I  recollect  it  now,  Mr.  King  and  Mr. 
Hansen  called  on  me  at  the  hotel  in  Pittsburg  where  I  was  stopping,  to  talk 
about  this  device.  I  invited  them  to  dinner,  and  Mr.  King  did  the  principal 
part  of  the  talking  about  it.  I  gathered  the  impression  from  his  talk  that 
his  motive  was  to  get  some  money  out  of  the  company.  I  said  very  little,,  if 
anything,  regarding  the  subject  Later  I  had  a  talk  with  Mr.  Hansen,  and 
advised  him  it  was  not  wise  for  him  to  be  mixed  up  in  that  matter.  I  ad- 
vised him  that  he  had  a  bright  prospect  in  the  future  with  our  company,  and 
it  would  be  wise  on  his  part  to  not  get  mixed  up  with  other  men  who  were  not 
in  the  same  relationship  as  he  with  the  management  of  the  company;  that  I 
considered  him  one  of  the  young  men  I  had  picked  out  to  be  of  some  account, 
and  that  he  had  better  not  have  anything  to  do  with  it  These  two  men  left 
of  their  own  accord  shortly  afterward.  Q.  Did  you  state  to  Mr. 'Hansen  that 
you  would  not  have  any  one  working  for  the  Schoen  Pressed  Steel  Company 
that  was  getting  out  patents  who  did  not  assign  them  to  the  company?  A.  I 
did  not,  nor  did  I  talk  with  him  on  that  line  at  all.  I  talked  to  him  in  the 
most  friendly  spirit.  Q.  Did  you  ever  state  to  Mr.  Hoffstot  that  you  had  told 
Hansen  very  plainly,  but  firmly,  that  you  would  not  have  any  one  working  for 
the  Schoen  Pressed  Steel  Company  that  was  getting  out  patents  who  did  not 
assign  them  to  the  company  in  exactly  the  same  manner  as  you  did?  A.  I 
have  no  recollection  of  making  any  such  statement  to  him.  There  never  was 
an  occasion,  to  the  best  of  my  knowledge,  for  me  to  speak  in  that  tone  to  Mr. 
Hansen  in  all  my  connection  with  him."       * 

Hansen's  account  is: 

"Q.  Well,  now,  I  wish  you  would  state  what  the  convensatlon  was  that  you 
had  with  Mr.  Schoen.  A.  Well,  Mr.  Schoen  told  me  that  he  was  not  going  to 
pay  us  any  royalty  on  any  patents  we  took  out ;  that  if  Mr.  King  or  I  decided 
that  this  company  should  pay  royalty,  why  he  wouldn't  stand  for  it ;  and  he 
told  me,  as  far  as  I  was  concerned,  he  thought  it  was  a  matter  I  ought  to 
drop  anyhow.  He  made  no  demands  for  me  to  do  so ;  he  simply  left  it  to  my 
own  Judgment  Q.  Did  he  say  to  you  that  you  would  have  to  assign  the  pa- 
tent to  the  company?  A.  No,  sir;  he  did  not  Q.  Did  he  say  anything  to  you 
about  having  to  quit  the  company  unless  you  did?  A.  No,  sir.  Q.  When  you 
met  King,  what  did  you  tell  him?  A.  I  told  him  that  I  had  seen  Mr.  Schoen, 
and  he  wasn't  going  to  stand  for  any  royalties.  He  said,  well,  he  wouldn't 
let  him  use  it  without  any  royalty,  under  any  consideration.  He  would 
rather  quit,  and  stick  to  what  he  considered  his  rights  in  the  patent;  and, 
as  he  stated  in  this  testimony,  he  quit  within  thirty  minutes." 

Assuming,  however,  that  Mr.  King's  statement  is  correct,  and  that 
Mr.  Schoen's  statement,  as  made  to  Mr.  Hoffstot,  is  competent  and 
established,  they  do  not  necessarily  show  the  existence  of  any  con- 
tract by  Hansen  to  assign.     Indeed,  if  anything,  they  show  the  con- 
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trary,  for  Schoen  did  not  insist  on  an  assignment  by  virtue  of  a 
contract  to  assign,  but  on  prompt  assignment  as  a  condition  of  con- 
tinued employment.  Indeed,  King  recognized  this,  and  resigned. 
If  the  patent  had  been  granted,  it  would  not  be  contended  King  was 
under  any  obligation  to  assign  it,  and  no*  more  was  Hansen.  As  to 
the  latter,  no  inference  can  be  drawn  from  his  continuance  with  the 
company.  He  never  did  assign  his  interest  in  the  patent,  and  with 
the  abandonment  of  the  application  the  matter  ended.  At  most,  we 
think  this  incident  only  showed  that  Schoen  demanded,  if  improve- 
ments were  made  by  an  employe,  he  would  not  continue  to  employ 
the  inventor  unless  he  assigned  such  patent  to  the  company;  but  it 
by  no  means  follows  that  his  employe  had  not  the  option  to  decline 
to  assign,  terminate  his  employment,  and  hold  his  patent. 

It  is  also  contendecf  the  conduct  of  Hansen  in  assigning  or  joining 
with  C.  T.  Schoen  in  assigning  patents  to  the  company  recognized 
the  existence  of  a  contractual  obligation  on  his  part  to  do  so;  in 
other  words,  that  his  acts  are  inexplicable  unless  based  on  a  contract. 
The  contention  is  thus  stated  in  complainant's  brief : 

"This  evidence  of  appreciation  Is  something  extraordinary,  and  does  not  ap- 
peal to  the  sober,  sound  sense  of  .Intelligent  business  men.  If  this  respondent 
received  a  salary  which  was  only  commensurate  with  the  duties  performed 
by  him  as  an  ordinary  employ^,  and  was  not  expected  to  transfer  or  assign 
the  results  of  his  Inventive  genius,  It  Is  unreasonable  to  suppose  that  he  would, 
out  of  the  goodness  of  his  heart,  or  as  the  result  of  a  generous  Impulse,  have 
transferred  numerous  valuable  patented  inventions  to  his  employer,  the  Press- 
ed Steel  Car  Company." 

Assuming,  for  present  purposes,  such  a  course  of  conduct  may 
avail  to  establish  the  existence  of  a  contract,  we  are  of  opinion  that, 
in  view  of  the  facts  shown  in  this  case,  it  does  not  necessarily  imply 
one.    Hansen  gives  this  explanation  of  his  assignments: 

"In  order  to  make  the  matter  clear,  I  wish  to  say  that,  as  already  stated, 
my  buslne^  career  practically  dated  from  my  connection  with  the  Schoen 
Manufacturing  Company.  I  was  always  very  closely  associated  with  Mr.  C. 
T.  Schoen,  and  I  looked  upon  the  Schoen  Manufacturing  Company  and  the 
Schoen  Pressed  Steel  Company  as  being  Mr.  Schoen's  property.  I  always  felt 
that  all  the  advancement  I  received  In  the  way  of  position  and  salary  was 
through  him,  and  my  future  I  felt  was  practically  In  his  hands  as  long  as  I 
was  connected  with  him,  and  my  Intentions  always  were  to  stay  with  his  In- 
terests. I  knew  very  little  about  the  habits  and  customs  on  the  question  of 
assignments  at  the  start,  but  as  I  was  being  pushed  along  I  later  on  felt  what 
I  was  getting  was  very  largely  through  Mr.  Schoen,  and,  as  already  stated,  I 
Intended  to  follow  the  business  right  along.  The  question  never  occurred  to 
me  as  to  whether  or  not  I  should  assign  the  patents.  I  simply  did  It  as  a 
matter  of  routine,  and  I  felt  It  was  one  way  of  showing  appreciation.  •  •  ♦ 
During  my  employment  with  the  above  companies  [all  three]  I  really  gave  the 
matter  no  thought ;  that  Is,  gave  the  matter  no  thought  to  figure  out  what  my 
rights  were.  ♦  •  •  The  first  application  was  a  joint  application — Mr.  C. 
T.  Schoen  and  myself — and  when  the  papers  were  prepared  and  forwarded  to 
Bir.  Schoen  he  executed  them,  and  they  were  then  turned  over  to  me,  and  I 
noticed  that  the  papefs  were  to  be  signed  by  me,  and  I  did  so.  In  that  way 
this  practice  was  established  and  became  sort  of  a  routine  matter,  and  one 
that  I  gave  no  thought" 

His  other  acts  are  in  keeping  with  motives  to  which  he  attributes 
his  acts  in  assigning  patents  to  these  companies.  He  assigned  nu- 
merous foreign  patents  taken  out  on  his  inventions  to  the  Trans- 
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portation  Development  Company,  a  corporation  handling  the  pressed 
steel  car  business  abroad.  Admittedly,  he  was  under  no  contract 
so  to  do,  and  no  reason  or  interest  is  suggested  for  his  doing  so, 
except  that  such  company  was  composed  of  Mr.  C,  T.  Schoen  and 
other  persons  largely  interested  in  the  complainant  company.  It  is 
shown  that  every  increase  in  salary  and  promotion  came  to  him  un- 
sought. Moreover,  his  conduct  evinces  commendable,  if  not,  indeed, 
unusual,  loyalty  to  the  company.  When  his  services  were  sought 
by  railroad  interests,  and  a  salary  of  $3,000  in  excess  of  what  the 
complainant  was  paying  him  was  offered,  he  announced  his  purpose 
was  to  stay  with  the  complainant  company,  and  did  not  make  the 
railroad  offer  a  basis  for  exacting  increased  compensation.  His  tes- 
timony in  that  regard — and  it  is  not  denied  bjr  Mr.  Friend — shows 
such  loyalty: 

"A.  That  letter  was  a  letter  written  by  Mr.  Underwood  [the  representative 
of  the  Erie  Railroad]  to  Mr.  Friend,  advising  him  that  he  was  going  to  make 
me  an  oflFer,  and  that  he  was  writing  Mr.  Friend  in  the  interest  of  fair  play ; 
that  he  did  not  want  to  rob  him  of  any  of  his  employes  without  giving  him 
due  notice.  Q.  What  took  place  then,  after  he  had  given  you  the  letter?  A. 
As  already  stated,  I  told  Mr.  Friend  that  I  knew  he  had  received  the  letter,  or 
rather  that  Mr.  Underwood  had  spoken  to  me,  and  he  remarked :  'Now,  Frank 
[meaning  Mr.  Hoffstot]  hasn't  seen  that  yet,  and  I  haven't  said  a  word  to  him 
about  it.  Now,  what  do  you  think  about  it?  What  are  your  ideas?'  Well,  I 
said  that  would  be  an  entirely  new  field  for  me,  and  I  never  had  any  partic- 
ular desire  to  get  into  the  railroad  business.  I  was  always  pretty  well  satis- 
fied with  the  manufacturing  end,  and  I  had  about  made  up  my  mind  that^ 
after  consultation  with  them,  I  would  not  accept  it  We  talked  along  that 
line.  Mr.  Friend  evidently  forgot  himself,  and  remarked,  when  I  told  him  I 
had  decided  not  to  accept  it,  that  is  just  exactly  what  he  and  Frank  thought 
about  the  matter  when  they  talked  it  over  this  morning'  (meaning  the  morn- 
ing of  that  day.  Then  Mr.  Friend  remarked :  *Now,  John,  we  understand  that 
you  are  going  to  stay  with  us.'  I  said,  *Yes,  as  far  as  I  know,  I  will  not  ac- 
cept that  position.'  Q.  Was  anything  said  about  salary  at  that  time?  A. 
We  were  about,  as  I  thought,  to  leave  that  subject,  when  Mr.  Friend  got  up, 
and  tapped  me  on  the  shoulder,  and  said,  *John,  you  are  a  funny  fellow ;  now 
is  your  chance  to  ask  for  more  money.'  And  1  said,  *I  don't  care  to  do  that' 
It  was  up  to  my  employer  to  decide  whether  I  was  worth  more  money  or  not 
I  never  had  asked  for  more  money,  and  I  didn't  propose  to  do  so  with  them, 
and  he  said:  'Well,  now,  I  tell  you,  you  have  got  most  of  .the  business  right  in 
your  vest  pocket,  and  if  anything  should  happen  to  you  where  would  we  be? 
I  will  make  you  a  proposition :  If  you  will  arrange  to  get  a  good  assistant,  a 
bona  fide  assistant  as  soon  as  you  do  that  I  will  raise  your  salary  from  six 
to  eight  thousand  a  year.'  I  also  told  him  that  I  had  been  trying  to  get  a 
man  to  assist  me  for  some  time.  I  didn't  want  to  feel  that  the  increase  in 
salary  was  any  particular  incentive  to  me  to  get  an  assistant  because  I  had 
been  trying  to  do  that" 

Considering  that  the  respondent  in  this  case,  from  a  draftsman  at 
$6  a  week  has  been  rapidly  promoted,  and  his  salary  increased  from 
time  to  time,  without  his  request,  we  think  he  had  good  grounds  for 
feeling  grateful  towards  those  who  had  advanced  him.  Thus  feeling, 
regarding  his  own  future  as  linked  to  the  man  who  had  befriended 
him,  and  knowing  the  latter  was  a  large  stockholder  in  the  company, 
we  think  his  conduct  in  assigning  these  patents  may  be  attributed 
to  other  motives  than  a  contractual  obligation.  And,  even  if  such 
motives  were  not  shown  to  exist,  the  failure  of  the  assignor  to  stand 
on  his  rights  as  to  the  assignment  of  other  patents  should  not  be 
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ground  to  infer  a  contract  to  transfer  a  later  one  which  he  refuses 
to  assign.  What  was  said  in  Fuller  &  Johnson  Manufacturing  Com- 
pany V.  Bartlett,  68  Wis.  73,  31  N.  W.  747,  60  Am.  Rep.  838,  is  here 
pertinent : 

"Stress  Is  laid  upon  the  fact  that  tbe  defendant  assigned  to  Taller  ft  John- 
son an  earUer  patent  It  may  be  that  he  did  so  without  knowing  his  legal 
rights.  It  may  be  that  he  did  not  comprehend  his  legal  right  to  the  invention 
in  question  until  about  the  time  of  his  quitting  the  plaintiflF's  employment. 
Still  the  question  presented  is  whether  the  facts  disclosed  raise  an  implied 
agreement  to  assign  the  patent  to  the  plaintiff  absolutely.  This  is  not  to  be 
inferred  from  the  mere  passivity  of  the  defendant" 

After  careful  consideration  of  the  proofs,  we  have  reached  the  con- 
clusions: First,  that  no  express  contract  by  Hansen  to  transfer 
patents  is  proved  to  have  been  made ;  second,  that  the  facts  proven 
are  not  such  as  to  warrant  the  presumption  that  a  contract  existed ; 
and,  third,  that  no  implied  contract  to  transfer  arises  from  the  relation 
between  the  parties. 

A  decree  will  be  drawn  dismissing  the  bilL 


DAVlS-COIiBY  ORB  ROASTER  CO.  v.  LACKAWANNA  IRON  ft  STEEL  CO. 

(Circoit  Court  M.  D.  Pennsylvania.    February  15,  1904.) 

No.  2. 

1.  Patents-^Intbinoeukivt— Obe  Roasting  Furnace. 

The  Greer  patents,  Nos.  495,883  and  608,542,  for  an  ore  roasting  furnace, 
made  up  of  three  vertical  chambers,  each  coextensive  with  the  other  two, 
the  center  one  being  a  roasting  chamber  to  hold  the  ore,  and  having  open- 
ings at  several  points  into  each  of  the  others,  a  combustion  chamber  on 
one  side,  fed  from  below  by  fuel  gas  intermixed  with  air,  and  a  stack 
chamber  on  the  other  side,  the  draft  created  by  which  draws  the  flames 
from  the  combustion  through  the  roasting  chamber,  were  not  anticipated, 
and  are  valid.  Claims  3  and  8  of  patent  No.  508,542,  covering  the  combina- 
tion of  the  three  chambers,  and  claims  8  and  4  of  No.  495,883,  and  4  and 
5  of  No.  508,542,  covering  a  gas  chamber  in  the  base  of  the  combustion 
chamber,  having  in  its  top  exit  openings  for  gas,  and  also  air  ports  ad- 
jacent, construed,  and  held  infringed. 

2.  Same. 

The  Davis  patent.  No.  520,481,  for  buttressing  walls  extending  through 
the  combustion  chamber  of  an  ore  roasting  furnace,  to  strengthen  the 
wall  between  that  and  the  roasting  chamber,  held  not  infringed  if  valid, 
which  doubted. 

In  Equity.  Suit  for  infringement  6f  letters  patent  Nos.  495,883 
and  508,542,  for  ore  roasting  furnaces,  granted  in  April  and  Novem- 
ber, 1893,  respectively,  to  R.  C.  Greer,  and  No.  520,481,  for  an  im- 
provement in  such  furnaces  granted  to  O.  W,  Davis,  Jr.,  May  29, 
1894.     On  final  hearing. 

Joseph  C.  Fraley  and  Henry  N.  Paul,  Jn,  for  plaintiffs. 
Percy  B.  Hills,  for  defendants. 

ARCHBALD,  District  Judge.  The  structure  which  is  the  sub- 
ject of  this  litigation  is  what  is  known  as  an  **ore  roaster,"  designed 
for  expelling  the  sulphur  from  iron  ore  preliminary  to  smelting.     Some 
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ores  have  no  sulphur,  but  others  are  seriously  impregnated  with  it; 
and  this  is  particularly  true  of  that  obtained  from  the  famous  Corn- 
wall banks,  near  Lebanon,  Pa.,  from  which  it  has  been  the  problem 
of  a  hundred  years  to  successfully  eliminate  it.  The  complainants 
are  the  owners  of  three  patents  which  are  concerned  with  this  sub- 
ject— two  issued  to  R.  C.  Greer  in  April  and  November,  1893,  and 
one  to  O.  W.  Davis,  Jr.,  in  May,  1894.  Under  these  patents  they  un- 
dertook to  erect  at  Lebanon  in  1895,  for  the  defendant  company,  who 
were  operating  the  Colebrook  furnaces  there,  an  ore  roaster  with  a 
capacity  of  100  tons  daily,  guarantied  to  roast  down  the  sulphur  to 
six-tenths  of  i  per  cent.  This  roaster  did  not  work  successfully  at 
first,  but  was  made  to  do  so  in  the  end,  although  there  is  some  question 
whether  this  was  not  the  result  of  favoring  it  with  large-sized  ore. 
In  order  to  overcome,  however,  existing  difficulties,  permission  was 
obtained  to  rebuild  certain  parts  of  it,  and  plans  for  this  purpose  were 
submitted ;  and  whatever  lack  of  success  there  was,  or  whatever  was 
the  cause  of  it,  the  defendant  company  appear  to  have  been  sufficiently 
satisfied  to  ask  for  a  proposition  looking  to  the  erection  of  a  plant 
of  five  roasters  at  Scranton,  Pa.,  where  their  principal  works  then 
were,  in  response  to  which  the  complainants  made  suggestions  as  to 
further  changes  which  seemed  to  be  desirable.  But  when  it  was 
found  that  a  royalty  of  $1,200  for  each  roaster  would  be  required, 
Mr.  Wehrum,  the  general  manager  of  the  defendants,  refused  to  pay 
it,  and  broke  off  the  negotiations ;  declaring  he  had  never  seen  a  pat- 
ent which  he  could  not  get  around.  Immediately  following  this,  a 
roaster  was  put  up  by  the  defendants  themselves,  under  the  direction 
of  Mr.  Wehrum,  at  Scranton,  closely  following  in  general  design  the 
plans  and  suggestions  submitted  by  the  complainants ;  certain  clmnges, 
however,  in  matters  of  detail,  being  introduced,  on  which  Mr.  Wehrum 
at  a  later  date  applied  for  and  obtained  two  several  patents.  This 
roaster  was  subsequently  taken  down  and  removed  to  Lebanon,  where 
it  is  now  in  use.  The  facts  with  regard  to  the  original  relations  bf 
the  parties,  while  given  at  this  length,  are  not  very  material,  except  as 
they  go  to  show  that  infringement,  if  found  to  exist,  is  deliberate,  and 
Mr.  Wehrum  is  properly  joined  as  a  defendant  on  account  of  his  in- 
dividual participation  in  it. 

The  roasting  furnace  which  is  the  subject  of  the  two  Greer  patents 
is  made  up  of  three  vertical  chambers,  each  coextensive  with  the  other 
two,  the  center  one  being-designed  to  hold  the  ore  to  be  roasted ;  and 
having  openings  at  several  points  into  each  of  the  others,  the  combustion 
chamber  on  the  one  side  bemg  fed  from  below  with  fuel  gas  intermixed 
with  air  to  insure  combustion,  and  the  heat  and  flame  being  drawn 
therefrom  through  the  ore  by  means  of  the  openings  provided  for  the 
purpose  and  the  draft  obtained  from  the  stack  chamber  on  the  oth- 
er; the  sulphur  being  expelled  from  the  ore  and  carried  off  in  the 
process.  In  the  first  Greer  the  form  of  the  furnace  shown — although 
none  is  specified — is  circular  and  the  chambers  annular ;  but  in  the 
second  Greer,  as  in  the  defendants'  structure,  the  chambers  are  rec- 
tangular. The  latter  construction  is  shown  in  the  following  dia- 
grams taken  from  the  second  patent ;  one  being  an  elevation  in  sec- 
tion, and  the  other  a  ground  plan : 
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It  win  be  noted  that  the  several  chambers  referred  to  are  made 
high  and  narrow,  and  set  side  by  side ;  the  object  being  to  present  to 
the  flame  from  the  combustion  chamber  a  thin  body  of  ore,  through 
which  it  can  effectively  penetrate ;  gradually  calcining  and  desulphur- 
izing it  as  it  descends.     The  Greer  invention  is  in  some  respects  ex- 
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pressed  in  its  broadest  terms  in  the  third  and  eighth  claims  of  the  sec- 
ond patent,  as  follows: 

"(3)  An  ore  roostiag  or  calcining  f arnace,  having  a  rectangular  stack,  a 
rectangular  combustion  chamber,  and  a  rectangular  ore  roasting  chamber,  said 
roasting  chamber  being  located  between  said  combustion  chamber  and  stack, 
and  communicating  on  one  side  at  different  points  In  its  height  with  said 
stack,  and  on  Its  opposite  side  at  different  points  in  its  height  with  the  com- 
bustion chamber,  said  combustion  and  ore  roasting  chambers  being  of  sub- 
stantially the  same  height,  substantially  as  set  forth." 

"(8)  In  an  ore  roasting  and  calcining  furnace,  the  combination  of  the  rec- 
tangular stack  and  the  rectangular  combustion  chamber,  located  at  opposite 
sides  of  the  furnace,  with  the  rectangular  roasting  diambef  between  said 
stack  and  combustion  chamber,  said  combustion  and  roasting  chambers  being 
of  substantially  the  same  height,  and  said  roasting  chamber  having  commu- 
nication on  one  side  at  41ffcrent  points  in  its  height  with  said  combustion 
chamber,  and  on  its  opposite  side  at  different  points  in  its  height  with  said 
stack,  substantially  as  described." 

Infringement  of  these  claims  is  conceded,  but  their  validity  is  denied ; 
the  defense  being  that  they  have  been  anticipated  by  other  existing 
devices. 

The  prior  art  is  unusually  free  from  anything  that  can  properly  be 
called  an  anticipation.  The  very  primitive  arrangement  known  as 
the  "Gjers  Kiln,"  which  is  nothing  more  than  a  great  open-bottom 
pot,  with  alternate  layers  of  ore  and  fuel,  was  still  in  use  at  the  time 
the  Greer  roaster  was  patented,  and  there  is  very  little  to  fill  in  the 
intervening  gap.  The  Knox  and  Osborn  (1870),  which  is  cited  as  a 
reference,  is  a  reducing  furnace  for  the  treatment  of  cinnabar  and 
other  volatile  ores.  It  has,  like  the  Greer,  an  ore  chamber  designed 
to  hold  a  vertical  body  of  ore,  which  is  "roasted,"  as  it  is  said,  as  it 
passes  downwards,  by  the  process  of  fuel  combustion  drawn  into  and 
through  it  from  a  fireplace  adjoining,  by  force  of  a  draft  chamber  on 
the  opposite  side;  the  metallic  vapors  expelled  from  the  ore  being 
caught  and  condensed  in  appliances  beyond.  Passing  by  the  fact 
that  this  is  found  in  the  reducing,  and  not  in  the  roasting,  art,  not- 
withstanding the  term  applied  to  the  process  by  the  inventor,  and  that 
it  relates  to  a  volatile  metal,  such  as  mercury,  which  is  reduced  from 
its  fumes,  broadly  speaking  the  same  elements  which  are  found  in 
the  plaintiffs'  structure  may  be  said  to  be  employed.  But  it  is  con- 
ceded that  it  does  not  anticipate  the  particular  claims  under  discus- 
sion,, which  require  the  combustion  and  the  stack  chambers  to  be 
of  equal  height  with  the  ore  chamber,  and  rectangular  in  shape ;  and 
neither  can  it,  the  other  claims  relied  upon,  to  be  presently  men- 
tioned, in  view  of  the  specific  combinations  there  found.  The  sug- 
gestion of  counsel  that  the  operation  on  the  ore  is  the  same,  whic 
may  well  be  doubted,  loses  sight  Of  the  fact  that  we  are  dealing  with 
a  structure,  and  not  a  process — a  point  that  is  made,  per  contra,  to 
sustain  the  Kleeman  patent  as  an  anticipation,  of  which  more  later.* 

The  Sibley  (1886)  is  a  desulphurizing  apparatus,  designed  not  only 
to  expel  the  sulphur  from  ores,  but  also  to  obtain  sulphuric  acid  as  a 
product,  by  the  treatment  of  iron  pyrites.  Its  portable  character, 
which  is  a  distinct  merit  claimed  for  it  by  the  inventor,  precludes  the 
idea  that  it  was  ever  intended  for  a  furnace  proper,  and  there  is 
much  in  it  to  suggest  that  in  any  character  it  was  commercially  use- 


Digitized  by 


Google 


PAVIS-COLBY  ORE  BOASTER  CO.  V.  LACKAWANNA  IRON  &  fl.  CO.      457 

• 

less.  Its  resemblance  to  the  Greer  structure  consists  solely  in  the 
fact  that  It  has  an  ore  chamber  intermediate  between  a  combustion 
chamber  and  the  circumscribing"  annular  space  beyond,  and  that  the 
ore  is  supposed  to  be  subjected  to  the  action  of  the  products  of  com- 
bustion and  the  oxidizing  influence  of  the  air  forced  into  and  through 
it  from  the  combustion  chamber.  But  notwithstanding  this  three 
chamber  arrangement,  the  outer  is  in  no  sense  a  stack  chamber,  ^s 
called  for  in  the  Greer,  with  its  draft  for  drawing  through  the  ore 
the  heat  and  flame  from  the  combustion  chamber  within,  this  being 
effected  by  jtn  air  blast  below ;  neither  are  there  any  openings  between 
the  different  chambers,  the  inventor,  to  secure  circulation,  relying 
simply  on  the  interstices  between  the  loosely  fitting  brick  partitions, 
which  are  not  laid  up  in  mortar,  and  the  porosity  of  the  bricks  them- 
selves— 2L  very  doubtful  expedient  This  is  altogether  too  dissimilar 
both  in  form  and  purpose  to  be  effectively  cited  here.  Remotely 
there  may  have  been  something  of  the  same  idea  in  the  mind  of  the 
inventor,  but  the  structural  means  for  carrying  it  out  is  widely  differ- 
ent. The  Valentine  (1891)  is  for  an  improvement  in  roasting  kilns. 
Passing  by  the  declared  object  of  the  invention,  which  was  to  provide 
a  special  construction  for  supporting  the  stack  or  chimney  above  the 
ore  or  working  chamber,  whereby  the  wall  of  the  latter  might  be 
repaired  or  removed  without  interference  with  the  chimney,  the  pat- 
ent exhibits  a  circular  kiln  or  furnace,  having  a  central  stack  cham- 
ber and  an  adjoining  ore  chamber,  with  openings  between  them ;  but 
it  fails  to  show  anything  like  a  combustion  chamber  on  the  other 
side.  Instead  of  this,  it  is  said  that  the  ore  may  be  heated  by  fuel 
fed  into  the  top  of  the  ore  chamber,  as  in  the  Gjers  kiln,  or  be 
supplied  through  flues  and  fire  arches  independently  piercing  the  outer 
walls,  to  which  the  gas  is  conducted  by  suitable  mains.  Where  flues 
and  fire  arches  are  used,  the  process,  to  a  certain  extent,  may  be  the 
same  as  that  made  use  of  in  the  patents  in  suit,  but  that  by  no  means 
identifies  the  two  structures  by  which  it  is  severally  accomplished ;  and 
the  entire  absence  in  the  Valentine  kiln  of  anything  to  correspond  to  a 
combustion  chamber  is  too  marked  to  require  discussion. 

This  brings  us  to  the  Kleeman,  which  is  confidently  relied  on  by 
the  defendants,  and  is  the  only  device  that  approaches  structurally  to 
anything  like  the  one  in  suit.  It  is  designed  for  the  reducing  or 
smelting  of  zinc  ore,  and  was  patented  in  England  in  1885,  in  Ger- 
many in  1887  (being  allowed  to  lapse  there,  however,  in  1891,  for 
nonpayment  of  dues),  and  in  the  United  States  in  1889.  Like  the 
Knox  and  Osborn,  it  is  found  in  the  reducing,  and  not  the  roasting, 
art — processes  which  are  said  to  be  metallurgically  antithetical.  It  is 
not  necessary,  however,  to  go  into  the  distinction  between  them,  nor 
to  determine  how  far,  on  the  strength  of  it,  the  perception  of  the 
availability  of  the  Kleeman  structure  for  roasting  purposes  could  be 
regarded  as  a  transfer  and  adaptation  to  a  nonanalogous  art  involv- 
ing the  exercise  of  invention.  Instructive  examples  where  this  has 
been  held  to  be  the  case  are  to  be  found  in  Potts  v.  Creager,  155  U. 
S.  606,  15  Sup.  Ct.  194,  39  L.  Ed.  275,  Carnegie  Steel  Company  v. 
Cambria  Iron  Company,  185  U.  S.  403,  22  Sup.  Ct.  698,  46  L.  Ed. 
968,  and  Tannage  Patent  Company  v.  Zahn,  70  Fed.  1003,  17  C.  C.  A. 
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552;  but  I  shall  not  stop  to  discuss  them.  Adhering  strictly  to  the 
position  that  equivalency  of  structure  is  to  control,  the  laclang  fea- 
ture of  the  Kleeman  is  a  stack  chamber.  It  has  an  ore  or  reducing 
chamber,  and  a  combustion  chamber  adjoining,  and  both  are  rec- 
tangular and  vertically  coextensive,  with  openings  between  to  permit 
the  ore  in  the  one  to  be  acted  upon  by  the  combustion  proceeding 
from  the  other.  So  far  there  is  a  similarity,  which  is  not  disturbed 
by  the  fact  that  the  two  chambers  are  set  end  to  end,  instead  of  side 
by  side,  as  in  the  Greer,  the  result  of  which  is  that  the  ore  body  is 
presented  to  the  flame  in  its  thickest  direction,  instead  of  in  a  thin 
layer;  this  being  a  feature  which  cannot  be  relied  upon  under  the 
terms  of  the  patent,  however  important  to  the  roasting  process.  But 
distinctly  and  positively  the  third  member  of  the  combination,  an 
adjoining  stack  chamber,  is  wanting.  In  its  place  is  an  extension  of 
the  reducing  chamber,  through  which,  in  flues  or  retorts,  the  zinc 
fumes  are  conducted  to  a  tubular  recipient  beyond,  and  then  by  tor- 
tuous passages  to  where  they  are  condensed  and  reclaimed.  Neither 
structurally,  nor  as  a  matter  of  process,  is  there  any  resemblance  in 
this  to  the  stack  chamber  found  in  the  Greer.  Whether  the  latter 
be  regarded  as  a  draft-producing,  or  simply  as  a  draft-equalizing, 
chamber,  auxiliary  and  leading  on  to  the  actual  chimney  or  stack 
at  a  greater  or  less  distance  beyond,  the  material  thing  is  that  the 
roasting  is  complete  when  it  is  reached,  while  in  the  Kleeman  the 
reducing  process  is  continued  on  through  the  extension  chamber, 
with  its  flues  and  retorts,  into  still  other  and  ulterior  parts.  Differing 
in  both  function  and  structure  as  they  do,  the  two  chambers  are  in 
no  sense  equivalent,  and  there  is  nothing  therefore  in  this  reference 
on  which  to  predicate  an  anticipation  of  what  we  have  here.  This 
disposes  of  everything  that  is  cited  against  the  claims  under  discus- 
sion, and  their  novelty  and  validity  being  thus  established,  and  in- 
fringement, conceded,  the  bill  to  that  extent,  at  least,  must  be  sus- 
tained. 

But  there  are  other  important  elements  which  it  is  claimed  that  the 
defendants  have  appropriated.  Underneath  the  combustion  chamber, 
for  the  purpose  of  supplying  fuel,  is  a  gas  chamber,  with  exits  from  it 
and  air  ports  adjoining,  to  insure  combustion;  and  opening  into 
the  combustion  chamber  at  various  points  above  are  other  inlets  for 
a  similar  purpose.  The  object  of  this  arrangement  is  to  secure  a  suit- 
able supply  and  admixture  of  gas  and  air,  and  to  secure  it  at  the 
proper  place.  Bearing  as  this  does  on  the  efficiency  of  the  furnace, 
the  devices  employed  must  be  regarded  as  patentable  elements  in  the 
combination  in  which  they  are  found.  They  are  embodied  in  the 
third  and  fourth  claims  of  the  first  Greer  patent,  and  the  fourth  and 
fifth  claims  of  the  second,  as  follows : 

Patent  495,883. 

"(3)  In  an  pre  roasting  or  calcining  furnace,  the  combination  with  the  stack 
and  an  ore  roasting  chamber  of  a  combustion  chamber  haying  communication 
with  said  roasting  chamber,  said  combustion  chamber  having  In  its  base  a 
gas  chamber,  D,  formed  In  its  top  with  exit  openings,  d,  and  also  having  air 
ports,  e,  e',  opening  Into  it  adjacent  to  the  gas  exits,  d. 

"(4)  In  an  ore  roasting  or  calcining  furnace,  the  combination  with  the  stack 
and  an  cure  roasting  chamber  of  a  combustion  chamber  having  communica- 
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tion  with  said  roasting  chamber,  said  combustion  chamber  having  in  Its  base 
a  gas  chamber,  D,  formed  In  its  top  with  exit  openings,  d,  and  also  having 
air  ports,  e  and  e\  opening  into  it  adjacent  to  the  gas  exits,  d,  and  holes,  c*, 
opening  Into  it  at  various  points,  and  means  for  closing  said  holes,  c'." 

Patent  508,542. 

"(4)  In  an  ore  roasting  or  calcining  furnace,  the  combination  with  the  rec- 
tangular stack  and  rectangular  ore  roasting  chamber  of  a  rectangular  com- 
bustion chamber  having  communication  with  said  roasting  chamber,  said  com- 
bustion chamber  having  In  its  base  a  gas  chamber,  D,  with  gas  exits  in  the 
top  of  same,  and  also  having  air  ports  adjacent  to  said  gas  exits,  substan- 
tially as  set  forth. 

"(5)  In  an  ore  roasting  or  calcining  furnace,  the  combination  of  the  rectan- 
gular stack,  the  rectangular  ore  roasting  chamber  communicating  therewith, 
and  the  rectangular  combustion  chamber  communicating  with  said  ore  roast- 
ing chamber,  said  ore  roasting  chamber  being  located  between  said  combus- 
tion chamber  and  stack,  and  said  combustion  chamber  having  in  its  base  a 
gas  chamber,  D,  with  gas  exits  in  the  top  of  same,  and  also  air  inlets  open- 
ing into  it  adjacent  to  said  gas  exits,  and  air  inlets  opening  into  it  at  various 
Qolnta.  substantially  as  set  forth." 

The  same  references  as  before  are  brought  forward  to  invalidate 
these  claims,  but  with  no  better  success.  It  is  true  that,  in  the  Klee- 
man  furnace,  air  inlets  are  shown  on  either  side  of  the  gas  flue  lead- 
ing up  into  the  combustion  chamber  from  the  gas  chamber  below; 
and  there  are  openings  in  the  outer  wall  of  the  combustion  chamber, 
similarly  located  to  those  of  the  Greer.  So  far  as  these  particular 
features  of  the  combination  are  concerned,  this  might  affect  the  nov- 
elty of  the  fourth  and  fifth  claims  of  the  second  patent,  which  are  in 
general  terms ;  but  not  the  third  and  fourth  claims  of  the  first,  which 
are  narrower,  one  of  the  air  inlets  into  the  combustion  chamber  be- 
ing specifically  located  between  the  gas  exit  and  the  ore  chamber,  in- 
suring the  presence  of  a  suitable  supply  of  oxygen  at  this  point.  But 
it  is  not  material  to  insist  on  any  such  saving  distinction.  It  is  to  be 
remembered  that  in  each  of  these  claims  we  are  dealing  with  a  com- 
bination from  which  it  does  not  in  the  least  detract  that  certain 
of  its  features  are  not  new.  We  are  not  concerned,  therefore,  wheth- 
er the  air  inlets  in  juxtaposition  to  the  gas  flue  in  the  Kleeman  fur- 
nace are  duplicated  in  the  claims  of  the  second  Greer  or  not.  Novel- 
ty is  to  be  predicated  upon  the  combination  found  in  each  as  a  whole, 
and  this  includes  the  three  co-ordinate  combustion,  oj;e,  and  stack 
chambers,  as  to  which,  in  correlation,  the  prior  art,  as  we  have  seen, 
has  nothing  to  suggest. 

As  to  the  infringement  of  these  claims,  it  seems  to  me  there  can 
be  no  serious  question.  So  far,  in  either,  as  there  is  a  reference  by 
letter  to  the  accompanying  diagrams,  they  are,  of  course,  confined  to 
the  specific  combination  thus  shown ;  but  even  on  that  basis  the  de- 
fendants' structure  offends.  A  gas  chamber  at  the  base  of  the  com- 
bustion chamber  is  employed,  opening  up  from  which  into  the  com- 
bustion chamber  is  a  set  of  exits,  and  adjacent  to  them  (that  is  to 
say,  between  them  and  the  ore  chamber)  is  a  corresponding  set  of  air 
inlets.  Leading  in  also  through  the  outer  wall  of  the  combustion 
chamber,  on  opposite  side  of  the  gas  exits,  are  passages  which 
have  the  same  relative  position  as  the  second  air  inlet  specified  in  the 
claims  of  the  first  Greer,  while  similar  inlets  or  passages  open  into 
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it  at  various  points  in  tiers  up  to  the  top  of  the  furnace.  It  is  said 
that  these  inlets  are  merely  dust  holes  for  cleaning  out  the  furnace, 
and  that  the  gas  from  the  combustion  chamber  forces  its  way  out 
through,  them  to  such  an  extent  as  to  require  that  they  shall  be 
kept  permanently  closed.  But  in  one  of  the  Wehrum  patent^,  accord- 
ing to  which  the  defendants'  structure  is  supposed  to  be  built,  they 
are  described  as  affording  communication  with  the  outer  air,  and  in 
the  other  are  said  to  furnish  means  for  inspecting  the  ores  in  process 
of  roasting;  and,  while  their  use  for  cleaning  purposes  is  also  declared, 
this  additional  function  does  not  do  away  with  the  others  mentioned, 
which  are  the  same  as  specified  in  the  patents  in  suit.  It  is  true  that 
these  openings  in  the  defendants*  re  ister  are  closed  with  doors,  but 
this  is  specified  in  the  fourth  claim  of  the  first  Greer  as  to  the  so-called 
peepholes,  and  is  shown  as  to  the  second  air  inlet  in  the  other.  But 
the  variance,  if  any,  is  not  material.  The  openings  are  none  the  less 
ports  or  inlets,  within  the  tenns  of  the  patents,  because  means  are 
provided  for  opening  and  closing  them.  Nor,  in  judging  of  their 
equivalency,  is  the  particular  use  which  may  be  made  of  them  to  gov- 
ern. Structure,  as  has  been  observed,  is  what  we  are  especially  to 
look  to ;  and,  while  the  function  to  which  a  particular  part  is  devoted 
is  not  to  be  altogether  lost  sight  of,  where  the  form  is  practically  the 
same  as  in  the  case  before  us,  the  possible,  rather  than  the  accidental, 
4ise  must  decide. 

So  far  the  case  is  clearly  with  the  complainants,  but  not  so  as  to 
hat  which  remains.  Experience  has  determined  the  necessity  for 
strengthening  the  wall  between  the  ore  and  the  combustion  chambers, 
weakened  as  it  is  by  the  requisite  openings,  and  made  thin  to  facilitate 
intercommunication,  in  order  to  resist  the  outward  thrust  of  the  ore 
body  within.  Thi^  is  accomplished  by  means  of  light  buttresses  set 
up  in  the  combustion  chamber,  and  the  idea,  being  regarded  as  a 
novel  one,  has  been  made  the  subject  of  a  patent  to  O.  W.  Davis, 
Jr.,  now  held  by  the  complainants.  It  was  shown  as  a  feature  in  the 
plans  for  the  roaster  which  the  latter  were  to  erect  at  Scranton,  and, 
having  been  carried  into  the  structure  which  was  subseauently  put 
up  there  by  the  defendant  company  ivider  the  direction  of  Mr.  Weh- 
iiim,  infringement  of  this  patent  is  therefore  charged.  But  it  is  man- 
ifest that  the  mere  use  of  buttresses  in  the  general  way  suggested  is 
too  obvious  an  engineering  expedient  to  involve  invention,  and  that, 
where  it  is  claimed  to  exist,  some  other  novel  and  beneficial  purpose 
must  at  the  same  time  be  in  view.  The  broad  idea  by  itself  is  not  pat- 
entable. The  Davis  invention,  therefore,  can  only  tie  sustained,  if  at 
all,  because  of  some  special  and  peculiar  form  and  advantage  which 
the  defendants  must  have  distinctly  appropriated  in  order  to  infringe. 
The  first  claim  is  relied  upon  for  this,  as  follows : 

"(1)  In  an  ore  roasting  kiln  haying  inner  and  outer  walls  forming  a  com- 
bustion chamber,  vertical  buttressing  walls  connecting  said  inner  and  outer 
walls,  and  forming  snbdiTisions  of  said  chamber,  said  buttressing  walls  being 
foimed  in  openwork  or  with  passages,  substantially  as  described." 

It  must  be  recognized  that,  in  what  is  thus  given,  the  inventor  had 
in  mind  not  only  to  buttress  the  chamber,  but  also  to  arrange  for  propn 
er  circulation  through  it,  which  he  was  required  to  do  in  order  not 
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to  interfere  with  its  primary  function,  but  it  is  with  the  way  that  he 
has  undertaken  to  do  this  tfiat  we  are  concerned.  This  in  the  claim 
in  question  consists  simply  in  inserting  vertical  buttressing  walls  sub- 
dividing the  chamber ;  such  walls  being  formed  in  openwork,  or  with 
passages  between  them.  We  have  nothing  to  do  here  with  but- 
tressing secured  by  a  subdivision  into  horizontal  chambers,  which  is 
a  separate  and  distinct  form,  and  made  the  subject  of  other  claims; 
and  the  difficulty  with  that  with  which  we  have  to  deal  is  its  in- 
definiteness,  which  neither  the  specifications  nor  the  diagrams  help  to 
relieve.  There  is  nothing  to  explain  what  is  meant  by  "openwork 
walls,"  and  very  little  as  to  just  what  is  intended  by  "passageways." 
So  far  as  indicated,  the  latter  are  simply  openings  or  apertures  break- 
ing through  the  otherwise  solid  vertical  walls  of  the  buttresses,  which, 
being  multiplied,  produce,  as  we  may  assume,  the  openwork  spoken 
of  as  an  alternative.  To  enlarge  the  claim  so  as  to  include  every  char- 
acter of  construction  that  could  in  any  sense  be  regarded  as  openwork 
would  be  to  treat  it  with  a  liberality  to  which  it  is  not  entitled  by 
anything  to  be  found  in  the  patent.  It  is  important  to  note  that  no 
especial  function  is  claimed  for  the  particular  form  of  buttressing 
adopted,  except  the  very  general  one  of  providing  for  circulation 
through  it,  neither  the  purpose  nor  effect  of  which  is  anywhere  indi- 
cated. True  it  is  that  the  inventor  has  the  right  to  all  the  advantages 
that  reside  in  his  invention,  whether  claimed  or  not ;  but  we  are  en- 
titled to  know  something  of  the  benefit  intended,  in  order  to  judge 
whether  inventive  skill  has  been  actually  displayed.  Taken  at  its  best, 
therefore,  this  claim  seems  to  be  of  doubtful  validity. 

But  without  definitely  determining  that  question,  I  am  satisfied  that 
the  defendants'  structure  does  not  infringe.  While  the  buttressing 
is  effected  by  vertical  walls  subdividing  the  chamber,  they  are  broken 
up  into  short  sections,  each  one  arched,  and  staggered  with  respect 
to  the  one  above  and  below  it,  the  result  of  which  is  not  only  to  main- 
tain the  entire  continuity  of  the  combustion  chamber,  but  at  the  same 
time  to  deflect  and  mix  the  currents  of  air  and  gas  passing  through  it. 
This  is  the  function  expressly  claimed  for  this  character  of  buttressing 
in  the  Wehrum  patents,  and  we  may  therefore  assume  that  it  was 
part  of  the  design  of  the  defendants  in  adopting  it.  Standing  quite 
apart  as  it  does,  both  in  form  and  purpose,  from  the  construction  spec- 
ified in  the  claim  under  discussion,  it  cannot  be  held  to  infringe  upon  it. . 

As  the  result  of  the  views  so  expressed,  the  bill  must  be  sustained 
as  to  the  third  and  fourth  claims  of  the  first  Greer,  and  the  third, 
fourth,  fifth,  and  eighth  claims  of  the  second,  but  dismissed  as  to  the 
Davis  on  the  ground  of  noninfringement.  Let  a  decree  to  that  efiFect 
be  drawn,  referring  the  case  to  a  master  to  state  an  account 
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WRIGHT  et  al.  v.  ELLWOOD  IVIN8  TUBE  CO. 

(Circuit  Court,  BL  D.  Pennsylvania.    February  16,  190i.) 

No.  27. 

1.  Lien— ADVANCES  fob  Pubcuase  of  Matebial  fob  Manufactxtbb— Resebva- 

TION   OF  TrTLE. 

Where,  by  a  contract  between  them,  a  commission  firm  were  to  act  as 
selling  agents  for  a  tube  company,  and  were  to  make  advances  for  the 
purchase  of  steel,  and  further  advances  on  such  of  the  finished  product 
as  was  sold  through  their  agency,  settling  the  final  balance  in  cash,  a 
provision  of  such  contract  that  the  steel  so  purchased  should  remain  the 
property  of  the  commission  firm,  in  whatever  state  of  manufacture  it 
might  be,  until  the  tubing  made  therefrom  was  delivered  to  them,  is  valid 
as  between  the  parties,  and  is  enf orceat^le  against  a  receiver  appointed  for 
the  company  In  proceedings  to  wind  up  its  business. 
i.  Confusion  of  Goods— Identification  ob  Pbopobtionate  Division— Bub- 
den  OF  Pboof. 

The  tube  company  having  mingled  its  own,  unfinished  tubes  with  those 
made  from  steel  purchased  by  the  agents  under  such  agreement  in  such 
maimer  that  they  could  not  be  identified,  although  such  confusion  was  in- 
nocent, the  burden  rests  upon  the  company  or  its  receiver  to  establish  the 
proportion  which  was  made  from  its  own  steel ;  otherwise  the  lien  of  the 
agents  extends  to  all. 

On  Exceptions  to  Master's  Report. 

Frank  A.  Hartranft  and  Francis  S.  Laws,  for  exception. 
Thomas  Learning,  opposed. 

J.  B.  McPHERSON,  District  Judge.  It  is,  no  doubt,  true  that  the 
agreement  between  tlie  tube  company  and  Herman  Boker  &  Co.  pro- 
vided that  the  tube  company  should  buy  steel  at  market  rates,  should 
manufacture  it  into  tubing,  and  sell  a  part  of  it  through  Boker  &  Co., 
as  their  factors  or  general  selling  agents,  and  that  Bdcer  &  Co.  were  to 
make  advances  after  the  usual  manner  of  commission  merchants — first 
by  paying  for  the  raw  material,  and  later  by  advancing  a  further  sum 
upon  the  manufactured  product,  or  upon  such  part  of  it  as  the  tube 
company  might  sell  through  their  agency — ^and  were  to  settle  the  final 
balances  in  cash.  But  I  see  nothing  in  such  an  agreement  to  invalidate 
the  fourteenth  article  of  the  contract,  which  reads  as  follows : 

"This  steel  will  be  the  property  of  Herman  Boker  &  Co.,  whether  in  billets 
'  or  in  more  or  less  state  of  manufacture,  and  remain  their  property  until  the 
tubing  to  be  made  of  same  is  delivered  to  Herman  Boker  &  Co." 

Whatever  might  be  the  effect  of  the  contract,  taken  as  a  whole,  if 
the  controversy  were  between  Boker  &  Co.  and  the  creditors  of  the  tube 
company,  it  seems  to  me  that  it  was  competent  for  the  parties,  as  be- 
tween themselves,  to  make  the  foregoing  agreement  concerning  the  title 
to  the  steel ;  and,  since  the  right  of  the  receiver  rises  no  higher  than 
the  right  of  the  tube  company,  it  follows  that  the  title  to  the  partially 
manufactured  steel  in  question  was  in  Boker  &  Co.  when  this  bill  to 
wind  up  the  corporation's  business  was  filed.  This  being  so,  it  follows, 
also,  that  as  the  tube  company  mingled  with  its  own  unfinished  tubes 
similar  merchandise  that  was  made  from  the  steel  that  came  into  its 
hands  by  virtue  of  the  agreement  with  Boker  &  Co.,  and  as  it  is  con- 


Digitized  by 


Google 


WRIGHT  V.  ELLWOOD  IVINS  TUBE  CO.  463 

fessedly  impossible  to  point  out  which  particular  tubes  belonged  to  the 
one  owner  and  which  belonged  to  the  other,  a  confusion  of  goods  has 
resulted.  The  question  to  be  now  decided  is,  what  consequences  are 
to  follow?  The  confusion  was  innocent,  and,  as  the  different  sizes  of 
tubes  are  practically  alike  in  appearance  and  in  quality,  if  the  proportion 
to  which  each  owner  is  entitled  could  be  ascertained  there  would  be 
little  difficulty,  I  think,  in  making  ^  fairly  accurate  separation.  But  I 
cannot  agree  with  the  master  that  the  burden  was  on  Boker  &  Co.  to 
establish  what  proportion  was  theirs.  On  the  contrary,  I  think  the  au- 
thorities show  clearly  that  the  burden  of  separation  rests  upon  him  by 
whose  act,  innocent  though  it  was,  the  confusion  came  about.  In  The 
Idaho,  93  U.  S.  586,  23  L.  Ed.  978,  the  Supreme  Court  say  with  refer- 
ence to  a  willful  intermixture : 

"But  even  if  they  [the  hales  of  cotton]. were  of  the  same  kind  and  value,  the 
wronged  party  would  have  a  right  to  the  possession  of  the  entire  aggregate, 
leaving  the  wrongdoer  to  reclaim  his  own,  if  he  can  identify  it,  or  to  demand 
his  proportionate  part" 

In  Story  on  Bailments  (8th  Ed.)  on  page  41,  the  rule  is  thus  laid 
down! 

"The  conclusion  to  he  drawn  from  these  decisions  and  other  authorities 
seems  to  be  that  in  cases  of  negligent  and  inadvertent  mixtures  (perhaps  even 
of  willful  mixtures),  if  the  goods  can  be  easily  distinguished  and  separated, 
then  no  change  of  property  takes  place,  and  each  party  may  la^  claim  to  his 
own.  If  the  goods^  are  of  the  same  nature  and  value,  although  not  capable 
of  an  actual  separation  by  identifying  each  particular,  yet  If  a  division  can 
be  made  of  equal  value  (as  in  the  case  of  a  mixture  of  com,  or  of  coffee,  or 
tea,  or  wine  of  the  same  kind  and  quality),  there  each  may  claim  his  aliquot 
part  But,  if  the  mixture  is  undistinguishable,  and  a  new  ingredient  is  formed, 
not  capable  of  a  just  appreciation  and  division  according  to  the  original  rights 
of  each,  there  the  party  who  occasions  the  wrongful  mixture  must  bear  the 
whole  loss." 

In  The  Distilled  Spirits,  78  U.  S.,  on  pages  368  and  369,  20  L.  Ed. 
167,  the  Supreme  Court  say : 

"It  needs  no  learned  examination  of  the  doctrine  of  confusion  or  mixture 
of  goods  to  make  it  apparent  that  if  certain  spirits  belonging  to  the  govern- 
ment by  forfeiture  are  voluntarily  mixed  with  other  spirits  belonging  to  "the 
same  party,  and  passed  through  the  process  of  rectification  in  leaches,  he  can- 
not thereby  deprive  the  government  of  its  property;  and,  if  the  government 
only  claims  its  fair  proportion  of  the  rectified  spirits,  he  certainly  cannot  com- 
plain of  injustice.  The  only  result  of  applying  the  doctrine  of  confusion  of 
goods  would  be  to  forfeit  the  entire  mixture." 

The  rule  is  thus  stated  in  6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  598, 
note  I : 

"If  a  party  having  charge  of  the  property  of  another  so  confounds  it  with 
his  own  that  the  line  of  distinction  cannot  be  traced,  all  the  inconvenience  of 
the  confusion  is  thrown  upon  him  who  produces  it,  and  it  is  for  him  to  dis- 
tinguish his  own  property,  or  lose  it"  Citing  Hart  ▼.  Ten  Eyck,  2  Johns.  Ch. 
62,  and  other  cases. 

I  think  it  is  clear  from  these  citations,  and  upon  reason,  that,  even 
although  the  confusion  be  innocent,  nevertheless  it  is  a  legal  wrong  to 
the  party  whose  goods  are  thus  put  beyond  his  reach,  and  therefore 
that  the  tort  feasor  is  bound  to  repair  his  wrong  as  far  as  possible,  and 
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separate  his  own  goods  from  the  mass,  at  the  risk  of  losing  them  to 
the  innocent  party.    The  exceptions  of  Boker  &  Co.  must  be  sustained. 

With  regard  to  the  exceptions  of  George  Kelly,  I  see  no  reason  for 
interfering  with  the  discretion  of  the  master  in  refusing  to  reinstate  the 
exceptions  after  they  had  been  withdrawn.  The  petition  to  file  the 
exceptions  in  court  is  therefore  refused. 

A  decree  of  distribution  may  be  entered  in  accordance  with  this 
opinion. 


HEEGLICH  et  al.  v.  ONE  THOUSAND  TONS  OF  COAL. 

(District  Court,  S.  D.  New  York.    February  11,  1904.) 

1.  Shipping — Chabteb  Party— Cabrying  Capacity  of  Vessez.. 

Evidence  Jield  insufficient  to  sustain  the  claim  of  a  charterer  that  the 
vessel  did  not  have  the  carrying  capacity  guarantied  by  the  charter. 

In  Admiralty.     Suit  to  recover  charter  money. 

Ullo  &  Ruebsamon,  for  libellants, 
Roger  Foster,  for  claimant 

ADAMS,  District  Judge.  This  action  was  brought  by  Augusto 
Hreglich,  as  master  of  the  steamship  Marianne,  and  Alberto  Cosulich 
and  Calisto  Cosulich,  trading  under  the  firm  name  of  Fratelli  Cosulich, 
as  managing  owners  of  the  same,  to  recover  a  balance  of  charter  money, 
said  to  amount  to  $1,500,  alleged  to  be  due  under  a  charter  of  the 
steamship  to  the  William  W.  Brauer  Steamship  Company,  dated  the 
8th  day  of  October,  1902. 

The  charter  covered  a  voyage  from  Hamburg  to  New  York,  with 
general  cargo,  for  the  carriage  of  which  the  ship  was  to  receive  a  lump 
sum  of  ^2430.  The  cargo  consisted  partly  of  2,000  tons  of  coal  and 
upon  default  in  this  payment  of  full  charter  money,  1,000  tons  thereof 
were  seized,  after  delivery  to  the  respondent,  under  process,  issued  upon 
the  libel. 

The  Brauer  Company  appeared  to  defend  the  coal,  alleging  that  a 
cargo  capacity  of  5400  tons,  guaranteed  by  the  charter,  ,was  incorrect 
and  that  the  steamship  never  had  such  capacity,  and  particularly  did 
not  on  this  occasion,  because  an  excessive  amount  of  coal  was  carried 
by  the  steamship  above  her  requirements  for  her  own  use  on  the  voy- 
age. The  answer  also  alleges  that  the  cargo  carrying  deficiency  was 
not  discovered  by  the  claimant  until  after  the  steamship  was  loaded, 
and  it  claimed  a  right  to  offset  the  damage  it  sustained,  amounting  to 
$2,000,  against  the  libellants'  balance. 

The  evidence  on  the  part  of  the  libellants  shows  that  the  steamship 
had  previously  carried  cargoes  of  greater  weight  than  was  guaranteed 
by  this  charter  party,  in  addition  to  several  hundred  tons  of  coal  for  the 
steamship's  use.  On  this  occasion,  she  had  a  full  cargo  of  general  mer- 
chandise, besides  about  700  tons  of  coal  for  her  own  use,  when  she 
started  on  her  voyage.  Some  of  this  coal  she  carried  in  hei-  bunkers 
and  some  in  the  alley  ways  and  on  deck.  A  part  of  the  cargo  was 
light  and  bulky.    The  libellants'  evidence  tends  to  show  tliat  the  vessel 
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actually  had  the  guaranteed  capacity,  exclusive  of  the  coal  carried  for 
her  own  use. 

The  only  testimony  ofFered  to  support  the  defense  is  the  opinion  of 
one  of  the  Brauers,  reached  by  figuring  up  the  capacity  of  the  vessel 
from  a  plan,  which  showed  a  total  dead  weight  cargo  capacity  of  5,700 
tons.  He  said  that  after  making  necessary  deductions,  her  carrying 
capacity  was  not  more  than  about  4,800  tons.  I  do  not  consider,  how- 
ever, that  the  estimate  of  the  witness,  based  upon  a  plan  of  the  vessel, 
is  sufficient  to  overcome  the  testimony  of  the  libellants'  witnesses  with 
respect  to  the  vessel's  cargo  capacity,  which  was  the  A'csult  of  actual 
experience. 

Decree  for  the  libellants,  to  be  settled  upon  one  day's  notice. 


R008BVBI/r  v.  NASHVILLE,  0.  ft  ST.  U  RY.  CO. 

(Circuit  Court,  S.  D.  New  York.    March  7,  1904.) 

I.  COBPOBATIONS— BOND8--OUABANTT  BY  AnoTHEB  COBPOBATION— ULTBA  VIBB8. 

Defendant  railroad  company,  as  a  part  of  a  contract  for  the  extenBlon 
of  its  road  and  for  the  construction  of  a  blast  furnace  by  an  iron  com- 
pany, agreed  to  guaranty  the  iron  company's  bonds  issued  for  the  con- 
struction of  the  blast  furnace,  and  on  receiving  the  bonds  executed  a 
guaranty  thereon,  and  sent  them  to  a  bank  in  New  York  for  sale.  Plain- 
tiff purchased  certain  of  the  bonds  of  the  bank,  the  proceeds  being  remitted 
to  defendant,  by  which  the  money  was  paid  to  the  Iron  company  in  satis- 
faction of  the  amount  which  the  Iron  company  expended  under  its  agree- 
ment with  defendant  In  the  erection  of  the  furnaces.  Held,  that  defend- 
ant's receipt  of  the  proceeds  of  the  bonds  completed  the  transaction  so 
far  as  plaintiff  was  concerned,  and  that  defendant  was  therefore  liable 
to  plaintiff  on  the  guaranty  without  regard 'to  whether  defendant  had 
power  to  bind  Itself  by  guaranty  for  the  benefit  of  the  Iron  company. 

At  Law. 

George  H.  Yeaman,  for  plaintiff. 
George  W.  Wickersham,  for  defendant 

WHEELER,  District  Judge.  The  defendant  had  a  contract  with  the 
JEtna  Manufacturing,  Mining  &  Oil  .Company,  by  which  it  was  mu- 
tually agreed  that  the  defendant  should  extend  its  Centerville  branch 
to  the  iron  company's  ore  beds,  about  1 1  miles,  including  a  bridge  over 
'Duck  river;  that  the  iron  company,  for  the  purpose  of  aiding  in  the 
construction  of  the  bridge,  should  take,  at  90  cents  on  a  dollar,  30  of 
the  defendant's  6  per  cent.  40-year  $1,000  gold  bonds,  and  take  and  pay 
for  at  par  20  more  of  said  bonds,  to  aid  in  the  construction  of  the 
railroad;  and  that  the  iron  company  should  erect  a  blast  furnace  at 
iEtna,  near  the  line  of  that  branch,  at  a  cost  of  not  less  than  $50,000, 
with  provisions  for  rates  and  amount  of  transportation  over  the  de- 
fendant's road;  and  the  defendant  was  to  guaranty  and  indorse 
$105,000  of  the  bonds  of  the  iron  company,  the  proceeds  of  which  were 
to  be  alone  invested  or  expended  in  the  erection  of  the  furnace  or  fur- 
naces and  buildings  and  improvements  at  the  ore  beds  of  the  iron  com- 
pany's property  on  the  defendant's  branch  line. 
128  F.— 30 
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The  iron  company  borrowed  money  and  erected  the  furnaces,  and 
made  and  executed  105  $1,000  mortgage  bonds,  dated  December  i, 
1883,  due  December  i,  1913,  with  interest  at  6  per  cent,  semiannually, 
due  June  ist  and  December  ist  in  each  year  at  the  Chemical  National 
Bank  in  New  York  City,  which  were  delivered  to  the  defendant,  and 
upon  which  the  defendant's  president,  pursuant  to  a  vote  of  its  stock- 
holders and  directors,  indorsed  on  each  bond :  "For  value  received  the 
Nashville,  Chattanooga  and  St.  Louis  Railway  guarantees  the  pay- 
ment of  the  principal  and  interest  of  the  within  bond.  Jas.  D.  Porter, 
Prest." — ^and  sent  them  to  the  Gallatin  National  Bank  at  New  York 
for  procuring  certification  by  the  National  Trust  Company,  trustee  in 
the  mortgage,  and  for  sale. 

The  plaintiff's  firm,  of  which  he  is  the  survivor,  purchased  and  paid 
for  to  the  Gallatin  National  Bank  100  of  these  $1,000  bonds  with  the 
guaranty  thereon,  the  proceeds  of  which  the  bank  credited  to  the 
defendant,  and  which  the  defendant  paid  over  to  the  iron  company  to 
replace  money  borrowed  by  the  iron  company  for  the  erection  of  the 
furnaces  and  increasing  its  facilities.  The  iron  company  and  its  suc- 
cessor, the  Southern  Mining  Company,  paid  the  interest  on  the  bonds 
purchased  by  the  plaintiflf's  firm  to  1893.  After  that  the  defendant  paid 
the  same  to  December  i,  1902,  and  refused  to  pay  further.  This  suit 
is  brought  to  recover  the  interest  next  due  at  that  date.  The  defendant 
resists  payment  on  the  ground  that  the  guaranty  was  wholly  without 
the  corporate  power  of  the  defendant,  and  not  binding  upon  it. 

It  may  be  true  that  the  defendant  had  not  corporate  power  to  bind 
itself  by  guaranty  for  the  benefit  of  the  iron  company  in  its  own  busi- 
ness as  such,  and  that  recovery  could  not  be  had  on  the  mere  strength 
of  the  guaranty  as  a  separate  undertaking;  but,  if  so,  it  is  not  disputed 
that  the  defendant  would  have  power  to  negotiate  paper  with  its  guar- 
anty thereon,  as  in  this  case,  for  the  purpose  of  using  the  avails  in  its 
own  business,  whereby  it  would  bind  itself  according  to  the  terms  of 
the  guaranty.  The  evidence  shows  that  the  sale  of  these  bonds  to  the 
plaintiflf's  firm  was  promoted  by  an  officer  of  the  iron  company  in  its 
interest,  but  it  does  not  show  that  the  bonds  were  purchased  from  the 
iron  company,  or  in  any  other  manner  than  as  stated  from  the  Gallatin 
National  Bank,  where  they  had  been  sent  by  the  defendant  for  the 
purpose  of  certification  and  negotiation. 

The  transaction  for  the  erection  of  the  furnaces  upon  the  defendant's 
extended  branch,  in  promotion  of  its  own  business,  was  one  into  which . 
the  defendant  might  well  enter  for  its  own  pecuniary  advantage.  .  The 
proceeds  of  the  bonds  came  directly  to  the  defendant,  so  far  as  the  pur- 
chaser of  the  bonds  was  concerned.  When  the  defendant  sent  them 
to  the  iron  company,  where  it  had  agreed  they  should  go,  potentially 
or  otherwise,  it  used  them  for  its  own  purposes ;  that  is,  for  the  pay- 
ment to  the  iron  company  of  the  amount  which  the  iron  company  ex- 
pended upon  its  agreement  with  the  plaintiff  in  the  erection  of  the 
furnaces.  Whether  that  use  of  the  money  was  warranted  by  the  de- 
fendant's corporate  powers  was  a  matter  which  did  not  concern  the 
plaintiff's  firm.  The  taking  of  the  proceeds  of  the  bonds,  which  was 
as  far  as  the  firm  needed  to  go,  was  well  within  them.  This  was  a 
mere  pecuniary  transaction,  consisting  of  the  purchase  of  the  bonds, 
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With  the  defendant's  guaranty  upon  them  as  a  part  of  them,  which  the 
defendant  could  well  enter  into  with  the  plaintiff's  firm  as  purchasers 
of  the  paper,  as  was  done.  When  the  bonds  were  purchased  from 
where  the  defendant  placed  them,  and  the  consideration  for  them 
reached  the  defendant  at  the  Gallatin  National  Bank,  where  the  de- 
fendant had  sent  the  bonds,  the  transaction  was  complete,  and  the 
plaintiff  was  not  under  any  obligation  to  see  what  use  the  defendant 
made  of  the  proceeds.  Whether  it  wasted  them,  or  squandered  them, 
or  made  good  corporate  use  of  them,  would  be  immaterial. 

These  facts,  which  were  not  in  dispute  at  the  trial,  placed  this  case 
outside  of  those  where  contracts  and  undertakings  have  been  held  not 
to  be  binding,  because  not  within  the  scope  of  the  powers  of  parties 
entering  into  them.  Upon  the  undisputed  facts  in  the  case,  as  they 
stood  at  the  trial,  the  plaintiff  appeared  to  be  entitled  to  a  verdict  for 
the  interest  accruing,  due  as  sued  for. 

Upon  this  review  of  the  facts,  the  verdict  which  was  directed  for  the 
plaintiff  at  the  trial  seems  now  to  be  correct.  There  was  no  disputed 
question  of  fact  to  be  submitted  to  the  jtiry,  wherefore  the  verdict 
was  directed  then,  and  upon  these  considerations  the  motion  to  set  it 
aside  must  be  overruled  now. 

Motion  overruled,  and  judgment  on  the  verdict. 


LEWIS  GERMAN  &  CO.  v.  UNITED  STATES. 

(Circnlt  Court,  S.  D.  New  York.    February  3, 1904.) 

No.  3,258. 

1.  Customs  Dtrrnss— Classification— Cracked  Gingeb  Root. 

A  by-product  in  the  process  of  extracting  the  essence  of  ginger  root, 
which  results  from  cracking  the  crude  root  in  a  machine  and  running  it 
through  a  still,  and  consists  of  the  residue  of  the  process  pressed  into 
cakes,  Is. not  within  the  provision  in  paragraph  667,  Tariff  Act  July  24, 
1897,.  c.  11.  I  2,  Free  List,  30  Stat  201  [U.  S.  Comp.  St  1901,  p.  1688],  for 
"ginger  root,  unground."  Cracking  the  root,  so  that  It  is  reduced  to  small 
particles  and  pulverized,  is  a  process  of  grinding. 

On  application  by  Lewis  German  &  Co.,  importers,  for  review  of  a 
decision  of  the  Board  of  General  Appraisers,  which  affirmed  the  as- 
sessment of  duty  by  the  collector  of  custc«ns  at  the  port  of  New  York. 
See  G.  A.  5,439.  * 

Albert  Comstock,  for  appellant. 

D.  Frank  I^loyd,  Asst.  U,  S.  Atty, 

WHEELER,  District  Judge.  This  merchandise  appears  to  be  a  by- 
product produced  by  cracking  crude  ganger  root  in  a  machine,  running 
it  through  a  still,  and  extracting  the  essence  for  medicinal  and  other 
purposes,  and  left  pressed  into  cakes.  It  has  been  assessed  as  a  "spice 
at  3c.  a  pound,"  under  paragraph  287  of  the  tariff  law  (Act  July  24, 
1897,  c.  II,  §  I,  Schedule  G,  30  Stat.  173  [U.  S.  Comp.  St.  1901,  p. 
1653],  against  a  protest  that  it  should  be  assessed  as  "ginger  root, 
unground  and  not  preserved  or  candied,"  in  the  free  list  at  paragraph 
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667,  §  2,  30  Stat.  201  [U;  S.  Comp.  St.  1901,  p.  1688].  It  is  not  "pre- 
served or  candied,"  and  the  question  here  is  whether  it  is  "ginger  root, 
uqground."  That  it  came  from  ginger  root  is  unquestioned.  As 
this  paragraph  667  is  thie  paragraph  named  in  the  protest,  there  is  no 
other  question  here  than  whether  it  is  ginger  root,  unground.  That 
reduces  it  to  the  questicwi  whether  cracking  the  crude  root  in  a  machine, 
and  reducing  it  to  finer  particles,  is  any  process  of  grinding.  "Un- 
ground" means  wholly  unground  or  not  at  all  ground,  and,  if  cracking 
is  any  part  of  the  process  of  grinding,  it  is  not  unground. 

One  definition  of  "grind"  is  to  "crush  into  small  fragments,"  as  given 
by  Webster ;  and  another  is  to  "triturate,"  one  definition  of  which  is  to 
"pulverize,"  as  given  by  the  Standard  Dictionary.  By  this  process 
of  cracking  the  crude  ginger  root  appears  to  be  reduced  to  small  parti- 
cles and  to  be  pulverized.  It  is  therefore  to  that  extent  ground.  It 
cannot  be  considered  as  wholly  ground,  or  unground.  It  is  not  the 
"unground  ginger  root"  of  paragraph  667.  Whether  it  may  fall  un- 
der some  other  paragraph  of  the  tariff  law,  as  Has  l)een  suggested  and 
said  to  have  been  since  held,  is  not  here  material.  This  case  must  be 
decided  upon  this  prptest,  which  raises  merely  this  question. 

Decision  affirmed. 


KAUFMANN  v.  UNITED  STATES. 

(Circuit  CJourt,  S.  D.  New  York.    February  3>  1904.) 

No.  3,342. 

!•  OusToics  Duties— Classification— AppLiQUfiD  Mottqbs— Haubseoen. 

Certain  so-called  "Haussegen"  or  wall  mottoes,  consisting  of  pasteboard 
cards  with  mottoes  sewn  tbereon,  and  with  various  pictures  surrounded  by 
wreaths,  affixed  thereto  by  some  adhesive  material,  are  dutiable  under 
paragraph  339.  Tariff  Act  July  24,  1897,  c.  11,  $  1,-  Schedule  J.  30  Stat.  181 
[U.  S.  Comp.  St  1901,  p.  1662],  relating  to  appliqu6d  or' embroidered  arti- 
cles, and  not  under  paragraph  407  of  said  act  (Schedule  M,  30  Stat  189  [U. 
S.  Comp.  St  1901,  p.  1673]),  as  manufactures  in  chief  value  of  paper. 

On  application  by  Ernst  Kaufmann,  importer,  for  review  of  a  deci- 
sion of  the  Board  of  General  Appraisers,  which  affirmed  the  assess- 
ment of  duty  by  the  collector  of  customs  at  the  port  of  New  York. 

Albert  Comstock  and  Percy  W.  Crane,  for  appellant 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  These  articles  are  Haussegen  or  wall 
mottoes  imported  from  Germany,  and  returned  by  the  appraiser  as  ap- 
pliqued  articles  (vegetable  fiber),  on  which  a  duty  has  been  assessed  at 
the  rate  of  80  per  cent,  jsul  valorem,  under  paragraph  339  of  the  Tariff 
Law  (Act  July  24, 1897,  c.  11,  §  i.  Schedule  J,  30  Stat  181  [U.  S.  Comp. 
St.  1901,  p.  1662]),  which  covers  "wearing  apparel,  handkerchiefs 
and  other  articles  or  fabrics  embroidered  in  any  manner  by  hand  or 
machinery,  whether  with  a  letter,  monogram,  or  otherwise ;  tamboured 
or  appliqued  articles,  fabrics  or  other  wearing  apparel."  They  are 
claimed  to  be  dutiable  under,  among  others,  paragraph  407  (Schedule 
M,  30  Stat  189  [U.  S.  Comp.  St  1901,  p.  1673]),  at  35  per  cent  ad 
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valorem,  as  "manufactures  of  paper,  or  of  which  paper  is  the  com- 
ponent material  of  chief  value."  They  are  found  to  consist  of  per- 
forated pasteboard  cards,  upon  the  surfaces  of  which  are  sewn  mottoes 
in  fancy  letters  with  woolen  and  metal  threads,  and  upon  the  face  of 
which,  within  the  mottoes,  are  affixed,  by  paste  or  other  adhesive  ma- 
terial, various  pictures  surrounded  by  wreaths.  This  description  ap- 
pears to  be  entirely  correct,  and  the  articles  plainly  fall  within  those  pro- 
visions •of  paragraph  339,  for  embroideries  and  appliqued  articles. 
Those  provisions  are  limited  to  articles  composed  of  vegetable  fiber, 
but  with  a  proviso  that  no'  duty  on  embroideries  shall  be  less  than  that 
imposed  on  any  embroideries  of  the  same  materials,  and  those  of  these ' 
materials  do  not  appear  to  be  less  than  60  per  cent.  There  does  not  afH 
pear  to  be  any  evidence  taking  these  articles  away  from  this  classifica- 
tion. The  reference  to  another  decision  does  not  seem  to  be  a  finding 
of  the  same  facts,  but  only  an  application  of  the  same  principles. 
Decision  affirmed. 


MILLER,  SLOANE  ft  WRIGHT  v.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  29,  1904.) 

No.  8,282. 

h  CuflTOKS  Dunsa— Classification— Pbintino  Papkb—Handicadb  Papeb. 

Held,  that  handmade  printing  paper,  suitable  for  books  and  newspapers, 
Is  more  specifically  provided  for  under  paragraph  396,  Tariff  Act  July  24, 
1897,  c.  11,  I  1,  Schedule  M,  30  Stat  187  [U.  S.  Comp.'St.  1901,  p.  1671],  as 
"printing  paper  «  «  «  suitable  for  books  and  newspapers,"  than  as 
"handmade  «  «  «  paper,'*  under  paragraph  401  of  said  act,  30  Stat 
189  [U.  S.  Comp.  St  1901.  p.  1672]. 

On  application  by  Miller,  Sloane-  &  Wright,  importers,  for  a  review 
of  the  decision  (In  re  Miller,  G.  A.  5,067)  of  the  Board  of  General 
Appraisers,  which  affirmed  the  assessment  of  duty  by  the  Collector  of 
Customs  at  the  port  of  New  York. 

Albert  Comstock,  for  appellants. 
Charles  D.  Baker,  Asst  U.  S.  Atty. 

WHEELER,  District  Judge.  The  tariff  law  provides  for  a  duty 
of  15  per  cent,  ad  valorem,  by  paragraph  396,  for  "printing  paper, 
unsized,  sized  or  glued,  suitable  for  boc^s  and  newspapers."  Act 
July  24,  1897,  c  II,  §  I,  Schedule  M,  30  Stat  187  [U.  S.  Comp.  St 
1901,  p.  1671].  And  by  paragraph  401  of  15  per  cent,  ad  valorem 
and  3J4  cents  per  pound  for  "writing,  letter,  note,  hand-made,  drawing, 
ledger,  bond,  record,  tablet,  and  typewriter  paper."  30  Stat.  189  [U. 
S.  Cwnp.  St  1901,  p.  1672].  This  importation  is  of  handmade  print- 
ing paper  suitable  for  books  and  newspapers.  It  was  assessed  under 
paragraph  401,  against  a  protest  that  it  should  be  assessed  under  para- 
graph 396.  It  comes  exactly  \yithin  the  description  of  paragraph  396, 
as  printing  paper  "suitable  for  books  and  newspapers,"  although  it  is 
handmade.  There  are  handmade  writing  papers  which  would  undoubt- 
edly come  under  paragraph  401,  but  Siis  being  printing  paper  spe- 
cifically mentioned  under  paragraph  396  as  suitable  for  books  and  news- 
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papers,  this  latter  seems  to  be  the  most  specific  provision.  The  paper 
provided  for  under  paragraph  401  seems  to  be  that  which  is  surfaced 
suitably  for  being  written  upon,  while  that  under  paragraph  396  is 
wholly  unsuitable  for  that  purpose.  The  two  paragraphs  divide  writ- 
ing and  printing  paper  into  these  two  classes.  This  seems  to  fall  with- 
in the  class  provided  for  under  paragraph  396.  As  there  is  handmade 
writing  paper,  the  provision  for  handmade  paper  under  paragraph 
401  has  something  to  apply  to  besides  this*  handmade  printing  paper. 
This  leads  to  the  conclusion  that  the  assessment  under  paragraph  401 
should  be  reversed,  and  the  assessment  made'  under  paragraph  396. 
Decision  reversed 


BOAS  V.  UNITED  STATES. 

(Circuit  CJonrt,  8.  D.  New  York.    February  3,  1904.) 

No.  8,4ia 

1.  Customs  Dtrrncs— Ci^assifigation— Miniatxtbe  Steaicshifs— Models  of  lic- 

PBOVEMENTB  IN  THE  ARTS. 

Exact  models  of  steamships  of  Improved  design,  showing  the  details  of 
the  vessels,  valued  at  about  |1,000  each,  and  Intended  for  exhibition  in 
steamship  offices,  are  models  of  Improvements  In  the  art  of  shipbuilding, 
and  are  free  of  duty,  under  paragraph  616,  Tariff  Act  July  24,  1897,  c.  11, 
Free  List,  30  Stat  199  [U.  S.  Comp.  St  1901,  p.  1685],  covering  **models 
of  Inventions  and  of  other  Improvements  in  the  arts." 

On  application  by  Emil  L.  Boas,  importer,  to  review  a  decision  of 
the  Board  of  General  Appraisers,  which  affirmed  the  assessment  of  duty 
by  the  Collector  of  Customs  at  the  port  of  New  York.    See  G.  A.  5,234. 

Howard  T.  Walden,  for  appellant 
Charles  D.  Baker,  Asst.  U.  S.  Atty. 

WHEELER,  District  Judge.  This  importation  consists  of  two 
models  of  steamships  of  the  Hamburg-American  Line,  made  at  the 
shipbuilding  yards  in  Germany  by  the  same  company  as  that  which 
constructed  the  steamships  of  which  they  are  exact  models  on  a  scale 
of  75  to  I,  showing  in  detail  the  hulls,  upper  works,  hoisting  engines, 
propellers,  twin  screws,  etc.,  and  of  the  value  of  about  $1,000  each, 
intended  for  exhibi'tlon  in  the  steamship  company's  offices.  These 
steamships  were  of  the  latest  and  highest  types  of  express  passenger 
steamships  for  ocean  travel.  The  models  have  been  assessed  for  duty 
at  "45  per  cent  ad  valorem,"  under  paragraph  193  (Act  July  24,  1897, 
c.  II,  Schedule  C,  30  Stat  167  [U.  S.  Comp.  St  1901,  p.  1645]),  as 
"articles  or  wares  not  specially  provided  for,  composed  wholly  or  in 
part  of  iron,  steel,"  etc.,  against  a  protest  that  they  are  free  under 
paragraph  616  (Free  List,  30  Stat  199  [U.  S.  Comp.  St  1901,  p.  1685]), 
as  "models  of  inventions  and  of  other  improvements  in  the  arts." 
These  are  not  models  of  inventions,  but  shipbuilding  is  of  itself  an  art, 
and  these  small  models  of  the  latest  and  most  improved  steamships 
seem,  strictly  speaking,  to  be  improvements  in  the  arts.  Such  articles 
are,  by  the  provision  of  paragraph  616,  not  to  be  deemed  "models"  if 
they  can  be  fitted  for  use  otherwise.     These  obviously  cannot  be 
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fitted  for  any  use  otherwise  than  as  such  models,  and  they  appear  to 
fall  within  this  paragraph  6i6  of  the  free  list    The  decision  must 
therefore  be  reversed 
Decision  reversed. 


VEIL  BROS.  V.  UNITED  STATES, 

(Circuit  Ck)nrt,  S.  D.  New  York.    January  29,  1904.) 

No.  3,174. 

I.  GusToics  Duties— Classification— Jewelry— Leather  Watch  Guards. 

Leather  watch  guards,  mounted  with  cheap  miniature  bits,  stirrups,  etc.. 
Intended  to  be  worn  by  horsemen,  are  not '"articles  commonly  known  as 
Jewelry,"  as  provided  for  in  paragraph  4S4,  Tariff  Act  July  24,  1897,  c.  11, 
f  1,  Schedule  N,  80  Stat  192  [U.  S.  Comp.  St.  1901,  p.  1676],  but  are  duti- 
able as  manufactures  of  leather,  under  para^aph  450  of  said  act,  c.  11, 
f  1,  Schedule  N,  SO  Stat  193  [U.  S.  Comp.  St  1901,  p.  1678]. 

On  application  by  Veil  Bros.,  importers,  to  review  a  decision  of  the 
Board  of  General  Appraisers  which  affirmed  the  assessment  of  duty  by 
the  Collector  of  Customs  at  the  port  of  New  York.    Note  G.  A.  4,646. 

Howard  T.  Walden,  for  appellants. 
Charles  D.  Baker,  Asst  U.  S.  Atty. 

WHEELER,  District  Judge.    The  tariff  law  of  July  24,  1897,  c. 

II,  §  I,  Schedule  N,  par.  434,  30  Stat  192  [U.  S.  Comp.  St  1901, 
p.  1676],  provides  for  a  duty  on  "articles  commonly  known  as  jewelry 
and  parts  thereof,  finished  or  unfinished,  not  specially  provided  for," 
of  60  per  cent,  ad  valorem ;  and  by  paragraph  450,  Act  July  24,  1897, 
c.  II,  §  I,  Schedule  N,  30  Stat  193  [U.  S.  Comp.  St  1901,  p.  1678], 
on  "manufactures  of  leather,  or  of  which  it  is  a  component  material  of 
chief  value,"  of  35  per  cent,  ad  valorem.  These  articles  in  question  are 
leather  watch  guards  mounted  with  cheap  iron  bits,  spring  loops,  and 
stirrups  in  imitation  of  harness,  bridle,  and  saddlery  materials,  and 
worn  by  horsemen.  They  have  been  assessed  for  duty  as  jewelry, 
under  paragraph  434,  at  60  per  cent.,  against  a  protest  claiming  them  t(5 
be  dutiable  under  paragraph  450,  as  a  manufacture  of  leather,  or  of 
which  leather  is  the  component  material  of  chief  value,  at  35  per  cent, 
ad  valorem.  These  articles  do  not  appear  to  be  commonly  known  as 
jewelry,  although  they  are  used  for  some  of  the  same  purposes  for 
which  jewelry  is  used.  They  are  not  dealt  in  by  jewelers,  but  more  by 
dealers  in  leather  goods.  Paragraph  434  does  not  apply  to  jewelry 
generally,  but  to  articles  commonly  known  as  jewelry,  which  do  not 
appear  to  include  these.  Apparently  they  should  have  been  assessed  at 
35  per  cent  under  paragraph  450. 

Decision  reversed. 
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VICTOR  V.  UNITED  STATES. 

(Circuit  Court,  8.  D.  New  York.    January  29,  1904.) 

No.  8,856 

L  CxTSTOMS  DuTTEB—Ci^AssiFiCATioiv— Nickel- Plated  Zino  Sheets. 

Zinc  sheets,  when  nickel-plated,  do  not  fall  within  the  provision  in  para- 
graph 192,  Tariff  Act  July  24,  1897,  c.  11,  t  1.  Schedule  C,  30  Stat  167 
[U.  S.  Comp.  St  1901,  p.  1645],  for  "zinc  •  ♦  ♦  in  sheets,"  but  are 
dutiable  under  paragraph  193  of  said  Act  c.  11.  S  1,  Schedule  C,  30  Stat 
167  [U.  S.  Comp.  St  1901,  p.  1645],  covering  "articles  or  wares  not  spe- 
cially provided  for,  •  •  •  composed  wholly  or  in  part  of  nickel, 
•    •    •    Bine,    •    •    •    whether  partly  or  wholly  manufactured." 

On  application  by  Ludwig  Victor,  importer,  for  review  of  a  decision 
(In  re  Victor,  G.  A.  5,296)  of  the  Board  of  General  Appraisers,  which 
affirmed  the  assessment  of  duty  by  the  collector  of  customs  at  the  port 
of  New  York. 

Howard  T.  Walden,  for  appellant 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

WHEELER,  District  Judge.  The  tariff  law  by  paragraph  192, 
Act  July  24,  1897,  c.  II,  §  I,  Schedule  C,  30  Stat.  167  [U.  S.  Comp.  St. 
1901,  p.  1645],  provides  for  a  duty  on  "zinc  in  blocks  or  pigs,  ij^c. 
per  pound;  in  sheets,  2c.  per  pound."  And  by  paragraph  193,  Act 
July  24,  1897,  c.  II,  §  I,  Schedule  C,  30  Stat.  167  [U.  S.  Comp.  St. 
1901,  p.  1645],  o^  "articles  or  wares  not  specially  provided  for  in  this 
act,  composed  wholly  or  in  part  of  *  *  *  nickel,  ♦  ♦  *  zinc, 
*  *  *  and  whether  partly  or  wholly  manufactured,"  of  45  per  cent 
ad  valorem.  This  importation  is  of  arinc  in  sheets,  nickel-plated.  It 
is  claimed  by  the  importer  that  they  are  in  fact  zinc  in  sheets,  and  there- 
fore come  within  paragraph  192,  and  that  they  are  dutiable  at  2  cents 
per  pound  only.  It  is  true  that  they  are  zinc  in  sheets,  but  they  are  more 
than  that.  Zinc  in  sheets  does  not  accurately  cover  them.  It  requires 
the  added  description  of  "nickel-plated"  to  include  them.  Therefore 
*they  do  not  fall  exactly  or  substantially  within  paragraph  192.  They 
are  articles  or  wares  composed  of  zinc  and  nickel,  wholly  within  the 
description  of  paragraph  193.  Therefore  the  assessment  of  45  per 
cent,  ad  valorem  appears  to  be  correct 

Decision  affirmed. 


GEO.  MEIER  &  CO.  V.  UNITED  STATES. 

(Circuit  Court,  S.  D.  New  York.    January  29,  190i.) 

No.  8,829. 

GVBTOVB  Duties— CuLSsincATioN—FLrrrsBs—CovposmoN  Metal. 

So-called  ^'flitters,'*  n^ade  from  sheets  of  copper  and  zinc,  and  reduced  to 
a  fine  condition  for  use  In  the  same  manner  as  bronze  powder,  are  free  of 
duty,  under  the  provision  In  paragraph  533.  Tariff  Act  July  24,  1897,  c.  11, 
f  2,  Free  List  30  Stat  197  [U.  S.  Comp.  St  1901,  p.  1682],  for  "all  com- 
position metal  of  which  copper  is  a  component  material  of  chief  value," 
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On  application  by  George  Meier  &  Co.,  importers,  for  a  review  of  the 
decision  (In  re  Riessner,  G.  A.  5,ii;o)  of  the  Board  of  General  Ap- 
praisers, which  affirmed  the  assessment  of  duty  by  the  ccrflector  of 
customs  at  the  port  of  New  York. 

Albert  Comstock,  for  appellant 
D.  Frank  Lloyd,  Asst  U.  S.  Atty. 

WHEELER,  District  Judge.  The  Tariff  Law,  Act  July  24,  1897, 
c.  II,  §  I,  Schedule  C,  par.  193,  30  Stat.  167  [U.  S.  Comp.  St.  1901,  p. 
1645],  provides  for  a  duty  on  "articles  or  wares  not  specially  provided 
for  in  this  act,  composed  wholly  or  in  part  of  iron,  steel,  lead,  copper, 
nickel,  pewter,  zinc,  gold,  silver,  platinum,  aluminum  or  other  metal 
and  whether  partly  or  wholly  manufactured,  45%  ad  valorem";  and 
puts  in  the  Free  List,  by  paragraph  533,  Free  List,  §  2,  30  Stat.  197 
[U.  S.  Comp.  St.  1901,  p.  1682] :  "Old  copper,  fit  only  for  manufac- 
ture, clipping  from  new  copper,  and  all  composition  metal  of  which 
copper  is  a  component  material  of  chief  value,  not  specially  provided 
for  in  this  act."  This  importation  is  of  fine  pieces  of  metal,  called 
"flitters,"  made  from  sheets  of  copper  and  zinc  composed  into  bars,  and 
reduced  without  other  change  to  fineness  for  use  in  the  same  man- 
ner as  bronze  powder.  It  has  been  assessed  for  duty  as  a  manu- 
^  facture  of  metal  at  45  per  cent,  under  paragraph  193,  against  a  pro- 
test that  it  was  free  as    composition  metal"  under  paragraph  533. 

That  this  article  was  "composition  metal,"  within  paragraph  533, 
is  unquestioned.  It  has  not  been  in  any  manner  changed  as  to  its 
constituent  parts,  or  in  any  wi^e  altered,  except  as  it  has  been  made 
finer  by  reducing  the  size  of  the  particles.  It  is  now,  as  it  was  be- 
fore, in  fact  "composition  metal,"  and  has  not  been  wrought  into 
anything  new  except  as  it  has  teen  prepared  for  use  as  such  metal 
for  the  purposes  for  which  it  may  be  used.  The  case  seems  to  come 
within  the  principle  of  Robertson  v.  Perkins,  129  U.  S.  233,  9  Sup. 
Ct.  279,  32  L.  Ed.  686,  where  it  was  .held  that  steel  rail  crop  ends 
were  dutiable  as  steel  because  they  remained  steel,  although  cut  oflF 
as  waste,  and*  not  wrought  into  anything  else. 

Decision  reversed. 


UNITED  STATES  v.  STRAUSS  BROS.  &  CO. 

(Circuit  Court,  S.  D.  New  York.    January  29,  1901) 

No.  3,39a 

1.  CT78TOUS  DtJTIES— CLASSIFICATION—PiNO-PoNO  BaIXS— TOYS. 

Under  Tariff  Act  July  24,  1897.  c.  11,  «  1,  Schedule  N,  30  Stat  191  [U. 
S.  Comp.  St  1901,  p.  1674],  ping-pong  balls  of  celluloid  are  dutiable  as 
"toys  ♦  ♦  ♦  not  specially  provided  for,"  under  paragraph  418,  and 
not  as  "articles  of  which  collodion  or  any  compound  of  pyroxylin  is  the 
component  material  of  chief  value,"  under  paragraph  17,  Schedule  A,  §  1, 
c.  11,  30  Stat  152  [U.  S.  Comp.  St  1901.  p.  1628]. 

2.  Same— BoABD  of  Genebal  Affbatbebs— Review  or  Findings  of  Local 

Appbaisebb— Evidence. 

A  collector  of  customs  assessed  duty  in  accordance  with  the  findings  of 
the  local  appraiser  who  had  examined  the  merchandise.    In  reviewing 
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the  collector's  action  the  Board  of  General  Appraisers  reversed  his  de- 
cision without  any  new  evidence,  though  the  question  involved  was  one 
of  fact.  Held,  that  the  hoard  may  make  a  different  finding  from  the  local 
appraiser  without  taking  additional  evidence^  and  that  its  action  was 
without  error. 

On  application  by  the  United  States  to  review  a  decision  of  the 
Board  of  General  Appraisers,  which  reversed  the  assessment  of  duty 
by  the  collector  of  customs  on  certain  merchandise  imported  at  the 
port  of  New  York  by  Strauss  Bros.  &  Co.    See  G.  A.  1,644, 

Charles  D.  Baker,  Asst.  U.  S.  Atty. 
Albert  Coipstock,  for  appellee. 

WHEELER,  District  Judge.  These  articles  are  ping-pong  balls, 
and  have  been  assessed  jfor  duty  as  "toys  .at  35%  ad  valorem,"  un- 
der paragraph  418,  Tariff  Law,  July  24,  1897,  c.  11,  §  I,  Schedule 
N,  30  Stat.  191  [U.  S.  Comp.  St.  1901,  p.  1674],  against  a  claim  by 
the  government  that  they  are  "manufactures  of  celluloid  or  pyroxy- 
lin at  6sc.  per  pound  and  25%  ad  valorem,"  under  paragraph  17, 
Schedule  A,  §  i,  c.  11,  30  Stat.  152  [U.  S.  Comp.  St.  1901,  p.  1628]. 

There  is  no  evidence  in  the  case,  except  the  articles  themselves 
and  the  finding  of  the  board  of  appraisers,  contrary  to  the  return  of 
the  appraiser  that  they  are  toys.  It  is  insisted  that  the  return  of 
the  appraiser  as  to  the  classification  of  the  importation  could  not 
be  changed  by  the  board  without  additional  proof.  But  the  board 
decides,  on  review,  upon  any  evidence  in  the  case,  the  same  as  the 
appraiser  originally  does,  and  is  not  confined  by  the  statute  to  new 
evidence  or  additional  evidence.  Their  inquiry  is  the  same  in  scope 
as  that  of  the  appraiser  from  whom  they  may  differ  in  judgment, 
and  when  they  do  their  judgment  stands  unless  it  is  reversed.  Their 
judgment  here  seems  to  have  been  correct. 

Decision  affirmed. 


KANE  T.  BRIE  R.  CO. 

(Circuit  Court,  N.  D.  Ohio,  B.  D.    April  4. 1904.) 

No.  5,766. 

1.  Master  and   Seevant— Iwjttbies  to  Sebv ant— Fellow   SEEVANTa— State 

Statutes— Federal  Courts— Effect. 

Since,  In  the  federal  courts,  negligence  of  a  superior  servant  does  not 
create  liability  of  the  master  for  injuries  to  an  inferior  servant.  Rev.  St. 
Ohio,  §  3365-22,  providing  that  every  person  In  the  employ  of  a  railroad 
company,  having  charge  or  control  of  employ^  In  any  separate  branch 
or  department,  shall  be  held  to  be  the  superior,  and  not  the  fellow, 
servant  of  employes  In  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  In  which  they  are  employed  does 
not  create  a  liability  of  the  master  to  an  Inferior  servant  for  Injuries  sus- 
tained through  the  negligence  of  the  superior  servant,  enforceable  in  the 
federal  courts. 

2.  Same— Constitutional  Law— Equal  Protection  of  Laws. 

Rev.  St  Ohio,  §  3365-22,  providing  that  every  person  In  the  employ  of  a 
railroad  company,  having  charge  or  control  of  employes  in  any  separate 
branch  or  department,  shall  be  held  to  be  the  superior,  and  not  the  fellow^ 
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servant  of  employes  In  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  In  the  branch  or  department  in  which  they  are 
liable.  Is  in  violation  of  Const  Ohio,  art  1,  S  2,  providing  that  government 
is  instituted  for  the  equal  protection  and  benefit  of  the  people,  in  that  the 
benefits  of  the  section  are  restricted  to  those  who  have  no  power  to  direct 
or  control  in  the  branch  or  department  In  which  they  are  employed. 

This  is  an  action  brought  by  the  plaintiff,  as  administratrix,  to  re- 
cover for  the  alleged  wrongful  death  of  Thomas  M.  Kane,  a  fireman 
in  the  employ  of  the  defendant  company,  which  occurred  December 
17,  1897. 

The  petition  alleges  that  the  death  of  the  plaintiff's  decedent  was  caused 
by  the  negligence  of  an  engineer,  who  was  running  another  of  the  defendant's 
company's  trains  than  that  on  which  said  decedent  was  employed,  and  the 
right  to  recover  is  based  upon  section  3365-22  of  the  Revised  Statutes  of  Ohio, 
under  the  provisions  of  which  the  alleged  negligent  engineer  would  be  held  to 
be  the  superior,  and  not  the  fellow,  servant  of  said  decedent  At  the  trial  the 
defendant  objected  to  the  introduction  of  any  evidence  under  plaintiff's  peti- 
tion, for.  the  reason  that  said  petition  did  not  state  facts  sufiicient  to  consti- 
tute a  cause  of  action,  ajid  moved  the  court  to  enter  final  judgment  upon  the 
pleadings  in  favor  of  the  defendant  and  against  the  plaintiff. 

Geo.  F.  Arrel  and  T.  McNamara,  Jr.,  for  plaintiff. 
Gushing  &  Glarke,  for  defendant. 

WING,  District  Judge  (after  stating  the  facts  as  above).  My  first 
reason  for  sustaining  the  objection  to  the  introduction  of  any  testi- 
mony under  the  petition  in  this  case  is  that  in  the  case  of  Baltimore 
&  Ohio  Railroad  Company  v.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914, 
j;j  L.  Ed.  772,  it  was  decided  that  a  question  of  liability  by  reason  of 
the  negligent  acts  of  a  fellow  servant,  and  what  relation  constituted 
one  a  fellow  servant,  was  a  question  of  general  law,  and  that  the 
solution  of  the  question  as  to  whether  one  person  is  the  fellow  serv- 
ant of  another  is  not  based  upon  the  superiority  of  one  over  the  other, 
but  upon  the  character  of  labor  in  which  they  are  engaged,  and  that, 
if  two  are  working  together,  they  may  be  fellow  servants,  notwith- 
standing that  one  is  superior  in  authority  to  the  other.  The  statute 
relied  upon  in  this  case  (section  3365-22  of  the  Revised  Statutes  of 
Ohio),  when  forming  the  basis  of  an  action  in  tfie  courts  of  the  state 
of  Ohio,  has  read  into  it  the  ruling  of  the  Supreme  Court  of  Ohio, 
to  the  effect  that  the  negligence  of  a  servant  superior  to  another 
servant  is,  with  respect  to  the  latter,  by  reason  of  such  superiority, 
the  negligence  of  the  master.  When  an  action  is  brought  in  the  fed- 
eral courts,  the  statute  should  have  read  into  it  the  decisions  of  the 
federal  courts  with  respect  to  fellowship  in  service.  The  statute  does 
not,  in  terms,  create  liability,  and  only  has  that  effect  when  it  is  as- 
sumed that  negligence  by  a  superior  servant  creates  liability  of  the 
master  to  the  inferior.  But  since,  in  the  federal  court,  negligence  of 
a  superior  does  not  create  liability  of  the  master  to  the  inferior,  the 
statute  creates  no  right  of  action  in  the  federal  court. 

My  second  reason  is  that,  in  my  opinion,  the  third  section  of  the 
act,  which  is  section  3365-22  of  the  Revised  Statutes,  is  in  contraven- 
tion of  section  2  of  article  i  of  the  Constitution  of  Ohio,  which  pro- 
vides that  government  is  instituted  for  the  equal  protection  and  bene- 
fit of  the  people.    Assuming  that  the  section  of  the  statutes  referred 
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to  creates  a  liability,  and  consequently  a  right  of  action,  it  withholds 
that  right  of  action  by  the  exception  found  in  the  last  two  lines  of  the 
statute  from  general  operation.    The  provision  of  the  statute  is : 

"♦  •  ♦  that  every  person  in  the  employ  of  such  company  having  charge 
or  control  of  employes  in  any  separate  branch  or  department,  shall  be  held 
to  be  the  sut)erIor  and  not  fellow  servant  of  employes  in  any  other  branch  or 
department  who  have  no  pow^r  to  direct  or  control  in  the  branch  or  department 
in  which  they  are  employed." 

We  may  understand  the  operation  of  this  provision  of  the  statute 
by  applying  it  to  the  incident  which  gives  rise  to  this  suit.  Two  en- 
gines belonging  to  the  defendant  railroad  company  collide.  This 
collision  is  occasioned  by  the  negligence  of  the  engineer  of  engine 
No.  I.  Such  engineer  has  control  of  his  fireman.  The  collision  re- 
sults in  the  injury  of  both  the  engineer  and  fireman  of  engine  No.  2. 
If  the  negligence  of  the  engineer  of  engine  No.  i  is  attributable  to 
his  master,  then  there  should  be  a  right  of  action,  on  account  of  such 
negligence,  in  favor  of  both  the  engineer  and,  the  fireman  of  engine 
No.  2,  except  for  the  defense  of  fellow  servant.  The  right  of  action, 
however,  by  the  statute,  is  allowed  to  the  fireman,  and  withheld  from 
the  engineer,  by  a  fact  which  has  in  no  wise  had  to  do  ■  with  the 
causing  of  the  injury.  We  may  go  further,  so  as  to  relieve  the  ques- 
tion from  the  level  rank  of  the  two  engineers.  Suppose  that  on  en- 
gine No.  2  there  is  a  coal  passer,  who,  by  the  rules  of  the  compiiny, 
is  under  the  charge  or  control  of  the  fireman,  and  who  has  no  one 
under  his  charge  or  control.  Then  a  right  of  action  for  this  accident 
would  be  given  to  the  coal  passer,  and  withheld  from  the  fireman,  by 
the  arbitrary  distinction  made  in  the  statute.  Before  the  passage  of 
the  statute,  no  right  of  action,  under  similar  circumstances,  would 
have  existed  in  favor  of  either  the  engineer,  fireman,  or  coal  passer 
of  engipe  No.  2.  The  statute  attempts  to  make  a  classification  be- 
tween individuals  who  may  have  a  right  of  action,  and  bases  that 
classification  upon  a  fact  which  has  had  nothing  to  do  with  occasion- 
ing the  accident,  and  over  which  the  person  injured  has  had  no  con- 
trol. The  law  does  not. operate  to  equally  protect  the  persons  injured, 
or  liable  to  be  injured.  Although  I  have  used  the  word  "classifica- 
tion," we  cannot  say  that  the  Legislature,  in  enacting  this  section  of 
the  statute,  has  made  a  classification.  It  rather  has  delegated  to  the 
railroad  company  the  right  to  make  the  classification  which  will  serve 
as  the  criterion  of  its  own  liability,  because  by  its  rules  and  its  acts 
a  right  of  recovery  for  an  injury  can  be  prevented.  It  lies  entirely 
within  the  power  of  a  railroad  company  as  to  whether  or  not  a  serv- 
ant shall  have  charge  and  control  of  another  servant,  as,  we  may  sup- 
pose, a  railroad  company,  for  the  purpose  of  relieving  itself  from 
liability,  puts  upon  each  of  its  trains  a  boy,  who,  under  its  rules,  is 
in  the  charge  and  under  the  control  of  every  other  employe  on  the 
train.  The  only  liability,  then,  of  the  railroad  company,  for  a  col- 
lision occasioned  by  the  negligence  of  an  employe  on  another  of  its 
trains,  would  be  to  this  boy;  and  this,  by  reason  of  the  creation  of 
facts  which  are  the  basis  of  the  assumed  classification  established  by 
the  statute.  The  statute  might  as  well  have  read  that,  "in  the  event 
of  injury  occasioned  by  the  negligence  of  an  employe  in  a  separate 
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branch  or  department,  right  of  action,  notwithstanding  the  doctrine 
of  fellow  servant,  shall  exist  in  favor  of  those  only  whom  the  rail- 
road company  shall  designate."  For  the  reasons  given,  I  hold  that 
so  much  of  section  3365-22,  Rev.  St.  Ohio,  as  provides  that  "every 
person  in  the  employ  of  such  company  having  charge  or  control  of 
employes  in  any  separate  branch  or  department,  shall  be  held  to  be  the 
superior  and  not  fellow  servant  of  employes  in  any  other  branch  or 
department  who  have  no  power  to  direct  or  control  in  the  branch 
or  department  in  which  they  are  employed,"  is  unconstitutional,  be- 
cause its  benefits  are  restricted  to  those  who  have  no  power  to  direct  or 
control  in  the  branch  or  department  in  which  they  are  employed. 


ASTRICH  V.  GERMAN-AMERICAN  INS.  CO. 

(Glrcnlt  Court,  M.  D.  Pennsylvania.    February  19,  1904.) 

No.  4. 

1,  FnuB  INSUBANOB— Violation  or  Conditions  by  Inbtjbkd  AirrEB  Loss— Sale 

OF  Undestbotkd  Pbopkrty. 

A  policy  issued  by  defendant  insuring  merchandise  against  fire  to  the 
extent  of  the  actual  loss,  no*t  exceeding  its  face,  provided  that  in  case  of 
loss  the  insured  should  exhibit  the  property  remaining  to  the  representa- 
tive of  the  company  as  often  as  required ;  that  the  loss  or  damage  should 
.  be  ascertained  by  agreement,  or,  if  the  parties  diflTered,  by  appraisement ; 
that  it  should  be  optional  with  the  company  to  take  any  part  of  the  re- 
maining property  at  the  appraised  value,  and  also  to  replace  or  repair  the 
property  lost  or  damaged  on  giving  notice  of  its  intention  within  30  days 
after  receipt  of  the  proofs  of  loss.  There  was  a  loss ;  the  property  being 
also  covered  by  other  policies.  The  insured  separated  the  damaged  from 
undamaged  property  remaining,  and  it  was  examined  by  the  adjusters. 
Failing  to  agree  as  to  j;he  loss,  they  went  away,  and  plaintiff,  the  insured, 
without  notice  to  defendant,  sold  out  the  remaining  goods  at  retail,  com- 
mencing such  sale  before  making  proofs  of  loss.  Defendant,  learning  that 
such  sale  was  about  to  be  held,  notified  plaintiff  not  to  sell  the  goods,  that 
it  desired  to  exercise  its  right  to  further  examine  the  same,  calling 
his  attention  to  the  terms  of  the  policy,  and  stating  that,  if  he  proceeded 
with  the  sale,  it  would  render  the  policy  void.  Held,  that  the  rights  so 
secured  to  defendant  were  substantial,  and  that  plaintiff,  having  deprived 
it  of  the  further  right  to  examine  the  goods,  in  order  to  have  the  same  ap- 
praised, and  to  exercise  its  option  to  take  the  same  at  appraised  value, 
after  the  distinct  notice  that  it  insisted  upon  such  rights,  could  not  recover 
on  the  policy. 

2.  Sahe—Rioht  to  Have  Damaged  Goods  BxHiBrrED— Right  to  an  Ap- 

PBAiSAL— Sale  or  Goods  in  Disbeoabd  of  Same. 

The  provisions  of  a  policy  of  fire  insurance,  giving  the  right  to  the  in- 
surer to  have  the  damaged  goods  exhibited  to  it  as  often  as  required,  and 
to  have  the  loss,  in  case  of  a  disagreement,  determined  by  appraisement, 
looking  as  they  do  to  the  correct  ascertainment  of  the  loss,  cannot  be  dis- 
regarded by  the  insured ;  and  a  sale  of  the  goods  by  him,  by  which  these 
•rights  are  cut  off,  avoids  the  policy  and  prevents  a  recovery  thereon. 

8.  Same — Right  to  Appbaibembnt — ^Time  tob  Exebcise — Detebiobation  or 
Goods— Notice. 

(a)  The  right  to  have  the  loss  determined  by  appraisement,  where  no 
timtf  is  fixed  for  its  exercise,  must  be  demanded  within  a  reasonable  time. 

(b)  Where,  therefore,  goods  are  deteriorating  or  becoming  rotten  and  un- 
healthy, a  notice  to  the  insured  of  the  necessity  for  a  prompt  disposition 
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of  them  would  seem  to  meet  the  difficulty,  compelling  an  exercise  of  the 
right,  without  abridging  it. 

4.  Samij— Public  Salb  op  Goods  as  Evidence  of  Value. 

It  is  no  defense  to  a  sale  to  say  that  the  object  of  an  appraisal  is 
merely  to  determine  the  value,  which  is  sufficiently  shown  by  the  sale 
Itself.  This  is  not  the  method  provided  by  the  policy,  and  cannot  be  sub- 
stituted by  the  Insured  at  will. 

5.  Same— Waiveb  of  Appraisement. 

Neither  is  It  a  waiver  of  an  appraisement  that  one  of  the  adjusters,  who 
was  present  when  a  preliminary  examination  of  the  goods  was  being  made, 
declared  that  an  appraisement  would  be  useless,  without  a  statement  from 
the  insured  as  to  the  amount  of  the  goods  burned  out  of  sight,  which  he 
declined  to  give. 

0.  Same— Right  to  Have  Damaged  Goods  Exhibited— Inspection  by  Ad- 
justers. 

The  right  of  the  insurer  to  have  the  goods  exhibited  as  often  as  re- 
quired is  not  affected  by  the  fact  that  they  were  examined  by  adjusters 
of  the  company  at  a  preliminary  stage  of  the  controversy.  In  an  effort  to 
arrive  at  an  amicable  settlement  of  the  loss. 

7.  Same>— Reasonable  Construction  of  Policy— Notice  to  Insured  to  Re- 

tain Goods— Sale  in  Disregard  of  Same. 

While  the  provisions  of  a  policy  as  to  an  appraisal  are  to  receive  a 
reasonable  construction,  with  the  proofs  of  loss  only  just  made  out,  and 
not  yet  on  the  way,  it  was  not  unreasonable  to  require  the  Insured,  who 
was  about  to  make  sale  of  the  damaged  goods,  to  retain  them  to  await  the 
possible  exercise  of  the  right  of  Inspection  and  of  appraisal,  and,  having 
gone  on  and  sold  in  disregard  of  such  notice,  he  could  not  recover. 

8.  Same— Right  to  Take  and  Replace  Goods  Damaged— Sale  in  Disregard 

OP— Different  Insurers— Several  or  Joint  Election. 

(a)  Where  the  right  to  take  and  replace  any  part  or  all  of  the  goods 
damaged  is  given  by  a  policy  of  fire  Insurance,  to  be  exercised  within'  30 
days  after  receipt  of  proofs  of  loss,  the  company  is  ordinarily  entitled  to 
the  full  period  to  decide,  and  a  sale  of  the  goods  by  the  insured  meanwhile, 
in  the  face  of  the  protest  of  the  company,  materially  abridges  this  right 
and  avoids  the  policy. 

(b)  This  is  not  affected  by  the  fact  that  the#e  are  several  insurers  who 
are  only  ratably  liable,  and  may  have  divergent  views.  This  does  not  pre- 
vent a  several  election,  and  they  may  conclude  to  join,  with  neither  of 
which  has  the  Insured  a  right  to  interfere. 

At  Law.  On  rule  for  judgment  in  favor  of  defendant  non  obstante 
veredicto  on  reserved  point. 

This  was  an  action  on  a  policy  of  insurance  for  $4,500  on  a  stock 
of  millinery  goods.  The  total  amount  of  insurance  carried  was 
$22,000,  which  the  plaintiff  claimed  was  exceeded  by  his  loss.  The 
jury  having  found  in  favor  of  the  plaintiff  for  practically  the  full 
amount  of  his  claim,  the  verdict  was  taken  subject  to  the  following 
point  of  law  reserved : 

"It  being  the  undisputed  evidence  that  the  plaintiff's  stock  of  goods  was  in- 
sured to  the  extent  of  twenty-two  thousand  dollars  ($22,000)  in  thirteen  (13) 
different  companies,  of  which  the  defendant  was  one,  the  insurance  in  such 
company  being  $4,500 ;  tliat  a  fire  occurred  on  December  16,  1902.  during  the 
life  of  the  said  policy,  by  which  a  large  part  of  the  said  stock  was  entirely  con- 
sumed, and  other  parts  damaged  by  fire,  smoke,  and  water ;  that  immediately 
after  the  fire  the  plaintiff  put  in  order  the  stock  that  was  left,  separating  the 
damaged  from  the  undamaged  goods,  and  arranging,  scheduling,  and  valuing  the 
damaged  goods :  that  on  Docember  29th  and  30th,  after  due  notice,  agents  and 

1i  8.  See  Insuruiico,  vol.  28,  Cent.  Dig.  §  1292. 
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adjusters  representing  the  said  several  insurance  companies,  including  the  de- 
fendant, went  upon  the  premises  and  investigated  the  loss,  and,  for  the  purpose 
of  ascertaining  the  extent  of  the  same,  examined  the  books,  blHs,  and  accounts 
of  the  plaintiff  carefully  and  thoroughly,  and  inspected  the  damaged  and  un- 
damaged stock,  being  occupied  in  such  examination  more  or  less  for  two  (2) 
days ;  that  as  the  result  of  the  same  they  collectively  offered,  on  behalf  of  all 
the  said  companies,  to  pay  the  plaintiff  in  settlement  of  his  said  loss  the  sum 
of  twenty-two  thousand  dollars,  the  aggregate  amount  of  his  insurance,  the 
said  companies  to  take  the  stock  which  remained  and  wreck  the  same — that  is 
to  say,  ship  it  to  New  York  or  some  such  general  market,  and  there  have  it  put 
in  order  by  persons  experienced  in  such  business,  and  then  and  there  sell  it  by 
auction  or  otherwise  for  such  price  as  it  would  bring,  the  plaintiff  to  receive  all 
that  it  brought  up  to  five  thousand  dollars,  after  deducting  expenses,  and  the 
insurance  companies  to  receive  the  excess  above  that  sum,  which  offer  the 
plaintiff  refused ;  and  that  the  said  agents  then  and  there  made  a  further  offer 
to  pay  the  plaintiff,  in  settlement  of  his  said  loss,  the  sum  of  $17,500,  he  retain- 
ing for  his  own  benefit  the  said  stock  on  hand,  which  offer  the  plaintiff  also  re- 
fused ;  that  thereupon  he  was  told  by  the  said  agents  to  read  his  policy,  and 
observe  its  terms,  on  which  the  parties  then  and  there  separated ;  that  after- 
wards the  plaintiff  made  out  due  proofs  of  loss,  which  he  forwarded  to  the  de- 
fendant company  on  January  9th  following,  which  were  duly  received  by  said 
company ;  that  on  January  8th — ^the  day  before  he  furnished  said  proofs — after 
first  having  advertised  the  damaged  stock  for  sale,  the  plaintiff,  without  notice 
to  said  companies,  began  to  make  private  sale  thereof,  and  continued  to  sell  the 
same  for  the  three  days  next  following,  until  the  said  goods  were  disposed  of, 
realizing  therefrom  the  gross  sum  of  about  sixty-two  hundred  dollars  ($6,200), 
and  being  at  the  expense  of  about  two  thousand  dollars  ($2,000)  in  so  selling 
them;  that  the  insurance  companies,  including  the  defendant,  having  learned 
that  such  sale  was  about  to  be  made,  notified  the  plaintiff  by  telegram  and  let- 
ter, both  dated  January  7th,  and  duly  received  in  advance  of  such  sale,  that  he 
should  not  dispose  of  the  said  goods,  that  they  desired  to  exercise  the  rights, 
given  them  by  the  policies  of  insurance  which  he  held,  of  further  examining 
said  goods  to  determine  their  value  and  the  loss  or  damage  sustained  thereon, 
and  calling  attention  to  the  fact  that  the  said  companies  had  the  right,  if  they 
desired,  to  take  the  stock,  or,  in  case  of  disagreement  as  to  the  extent  of  the 
loss,  to  have  the  same  determined  by  appraisement,  and  thereupon  notifying 
plaintiff  that,  if  he  proceeded  with  the  sale,  his  policies  would  be  rendered  null 
and  void ;  and  that,  notwithstanding  such  notice,  the  said  plaintiff  proceeded 
to  make  sale  of  the  said  goods ;  whereupon,  in  view  of  the  provisions  of  the 
policy  in  suit,  a  copy  of  which  is  attached  to  plaintiff's  declaration  or  state- 
ment, and  is  made  a  part  of  this  point,  the  question  of  law  is  reserved  whether 
the  policy,  by  reason  of  the  said  sale  so  made  by  the  plaintiff,  was  avoided, 
and  whether  the  plaintiff  is  entitled  to  recover  thereon  .in  this  action ;  with 
leave  to  the  court  to  enter  judgment  in  favo^  of  the  defendant  notwithstand- 
ing the  verdict  if  it  be  found  that  such  is  the  law.*' 

It  was  provided,  in  substance,  in  the  policy  on  which  suit  was 
brought,  which  was  of  the  standard  form,  that  the  loss  or  damage 
should  be  ascertained  or  established  by  the  insured  and  the  company ; 
or,  in  case  they  differed,  then  by  two  competent  and  disinterested 
appraisers,  each  party  choosing  one,  and  the  two  so  chosen  selecting 
an  umpire ;  the  award  Of  any  two  in  writing  to  determine  the  amount 
of  the  loss.  Also,  that  the  insured,  as  often  as  refluired,  should  ex- 
hibit to  any  person  designated  by  the  company  all  that  remained  of 
the  property  insured ;  and  that  it  should  be  optional  with  the  company 
to  take  all  or  any  part  of  the  articles  at  the  ascertained  or  appraised 
value,  and  also  to  repair  or  replace  the  property  lost  or  damaged  with 
others  of  like  kind  and  quality  within  a  reasonable  time,  on  giving 
notice  within  30  days  after  the  receipt  of  the  proofs  of  loss  of  its  in- 
tention  so  to  do. 
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Cyrus  Derr  and  W.  M.  Hargest,  for  the  rule. 
Charles  H.  Bergner  and  John  E.  Fox,  opposed. 

ARCHBALD,  District  Judge.  The  undertaking  of  the  defend- 
ants as  insurers  was  one  of  conditional  indemnity  only,  their  liabil- 
ity in  case  of  loss  being  limited  to  the  actual  damage  sustained — ^not 
exceeding  the  amount  of  the  policy — ^upon  compliance  on  the  part 
of  the  insured  with  the  terms  and  conditions  there  named.  To  as- 
sist in  the  correct  ascertainment  of  it,  certain  duties  were  imposed 
upon  the  insured,  prominent  and  primary  among^  which  was  that  he 
should  give  immediate  notice  of  the  fire ;  forthwith  separate  the  dam- 
aged from  the  undamaged  property,  putting  the  same  in  the  best  order 
possible,  and  making  a  complete  inventory  of  it;  and  within  a  speci- 
fied time  furnish  itemized  proofs  of  loss  made  up  and  verified  in  a 
stated  way.  So  far  the  plaintiff  complied  witli  the  demands  of  his 
contract,  but  the  difficulty  lies  with  that  which  remains.  Among  the 
general  provisions  of  the  policy  it  was  made  the  duty  of  the  insured, 
as  often  as  required,  to  exhibit  to  any  person  designated  by  the  com- 
pany all  that  remained  of  the  property  injured.  It  was  also  provided 
that,  in  the  event  of  a  disagreement  as  to  the  amount  of  the  loss,  it 
should  be  ascertained  by  competent  and  disinterested  appraisers  to  be 
chosen  by  the  parties ;  and  that  it  should  be  optional  with  the  company 
to  take  all  or  any  part  of  the  articles  insured  at  their  ascertained  or  ap- 
praised value,  and  to  replace  those  16st  or  damaged  by  others  of  like 
kind  and  quality,  on  giving  notice  of  their  intention  so  to  do  within 
30  days  after  the  receipt  of  proofs  of  loss.  It  is  because  the  de- 
fendants, as  they  claim,  have  been  deprived  by  the  acts  of  the  plaintiff 
of  the  rights  so  secured  to  them  by  the  policy,  that  defense  is  made. 

The  fire  occurred  December  16,  1903,  and  a 'large  part  of  the  stock 
insured  was  entirely  destroyed.  The  total  insurance  carried  was 
$22,000  ($4,500  of  which  was  with  the  defendant  company),  and,  ac- 
cording to  the  plaintiff,  was  exceeded  by  the  loss  incurred.  On  De- 
cember 29th  the  agents  and  adjusters  of  the  several  companies  involved 
appeared  on  the  scene,  and,  after  going  over  the  books  and  papers  of 
the  plaintiff,  and  tarefully  inspecting  the  stock  which  remained,  en- 
deavored to  arrive  at  an  amicable  settlement  with  him  of  the  loss.  An 
offer  was  made  to  collectively  pay  the  full  amount  of  the  insurance 
($22,000),  with  the  proviso  that  the  companies  should  take  the  damaged 
goods,  and,  after  shipping  them  to  New  York  or  Philadelphia,  and  hav- 
ing them  put  in  order  there,  should  have  them  sold  in  the  general 
market,  the  plaintiff  to  receive  all  that  was  realized  up  to  $5,000,  and 
the  companies  whatever  there  was  above  that.  This  was  rejected, 
and  they  then  offered  as  an  alternative  to  pay  $17,500,  the  plaintiff 
to  keep  his  goods,  and  get  out  of  them  what  he  could  on  his  own 
account.  This  also  was  refused,  and  the  parties  separated,  the  plaintiff 
being  notified  to  read  his  policy  and  observe  its  terms.  This  occurred 
on  December  30th,  and  the  plaintiff  immediately  arranged  for  a  fire 
sale  of  the  damaged  goods.  It  took  place  on  January  8th,  and  con- 
tinued for  the  next  three  days,  the  whole  lot  being  disposed  of  at  retail 
at  prices  to  suit  customers.  The  insurance  companies,  having  learned 
that  the  sale  was  to  take  place,  gave  notice  to  the  plaintiff  by  telegram 
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and  registered  letter,  which  were  both  received  the  day  before  it  began, 
that  he  should  not  go  on  with  it,  as  they  desired  to  exercise  the  right 
given  them  of  further  examining  the  goods,  calling  attention  also  to  the 
fact  that  they  had  the  right,  if  they  wished,  to  replace  any  part  of  the 
stock,  and,  in  case  of  a  disagreement  as  to  the  amount  of  the  loss, 
to  have  it  determined  by  appraisement;  and  notifying  him  that  it 
would  avoid  his  policies  if  he  proceeded;  notwithstanding  which  he 
went  on  and  sold.  All  this  occurred  in  advance  of  the  proofs  of  loss, 
which  were  not  started  on  their  way  until  the  day  after  the  sale  began, 
nor  received  until  the  day  following,  January  loth,  at  which  time  the 
goods  had  been  substantially  disposed  of. 

The  provisions  of  the  policy  to  which  reference  has  been  made,  look- 
ing as  they  do  to  the  correct  ascertainment  of  the  loss  sustained  by  the 
insured,  cannot  be  disregarded  by  him.  OShkosh  Match  Works  v. 
Manchester  Fire  Assur.  Co.,  92  Wis.  510,  66  N.  W.  525;  Thornton  v. 
Security  Ins.  -Co.  (C.  C.)  117  Fed.  773.  Like  the  giving  of  immediate 
notice  of  the  fire,  the  furnishing  of  proofs  of  loss,  or  the  submission 
to  an  examination  under  oath,  and  the  production  of  books  and  papers, 
with  which  they  are  closely  associated  and  allied,  they  are  conditions 
of  the  contract,  inserted  for  the  protection  of  the  insurers,  who  are  en- 
titled to  the  full  benefit  of  them.  If,  therefore,  they  are  deprived  of 
them  by  the  act  of  the  insured,  he  cannot  expect  to  enforce  the  contract 
which  he  has  thus  broken,  there  being  no  way  by  which  compensation 
can  be  made,  or  the  rights  that  have  been  set  aside  restored.  The  right 
to  an  appraisal  was  absolute,  if  the  insurers  found  that  they  desired 
it,  and  it  was  essential  to  this  that  the  damaged  stock  should  be  re- 
tained. Looking  into  the  evidence  for  the  sake  of  argument,  one  of 
the  most  seiious  points  of  difference  between  the  parties  at  the  time  the 
adjusters  were  there  was  the  salvage  value  of  the  goods  unburned. 
On  the  one  side  they  were  held  to  be  worth  $10,000  above  the  expense 
of  putting  them  in  order  and  selling  them,  and  on  the  other  but  $3,000; 
while,  as  sold  by  the  plaintiff,  they  realized  $4,200.  On  an  appraisal 
the  amount  to  be  allowed  for  them  could  only  be  determined  by  inspec- 
tion, for  which,  of  course,  the  goods  themselves  would  have  to  be  on 
hand.  An  attempt  to  fix  the  loss  without  them,  if  not  impossible,  would 
be  seriously  hampered ;  the  opportunity  to  examine  them  being  one  of 
the  merits  of  this  course.  But  by  a  sale  and  dispersal  of  the  gopds, 
such  as  took  place,  that  opportunity  was  entirely  cut  off,  and  an  attempt 
to  hold  an  appraisal  after  it  would  be  practically  useless.  If  the  goods, 
as  it  is  claimed,  were  deteriorating  by  being  held,  or  had  become  rotten 
and  unhealthy,  the  difficulty  could  easily  have  been  met  without  abridg- 
ing the  right  in  question.  No  time  is  fixed  in  which  an  appraisal  is  to 
be  asked  for,  and  it  must  therefore  be  demanded  within  that  which  ac- 
cording to  the  circimistances  is  reasonable.  Chainless  Cycle  Mfg.  Co. 
V.  Security  Ins.  Co.,  169  N.  Y.  304,  62  N.  E.  392.  A  notice,  therefore, 
to  the  insurers,  of  the  condition  of  the  goods  and  the  necessity  for 
promptly  disposing  of  them,  would  have  compelled  them — if  this  was 
found  true — ^to  exercise  their  rights,  or  else  to  forego  them.  It  is  no 
answer  to  say  that  the  only  object  of  an  appraisal  is  to  determine  the 
value,  and  that  this  was  sufficiently  shown  by  the  sale.  That  may  be 
some  evidence  on  the  subject,  but  it  is  not  the  method  provided  by  the 
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policy  for  determining  it  if  the  appraisal  is  desired,  nor  can  the  insur- 
ers be  put  off  with  any  such  substitute.  It  is  to  be  remembered  also 
that  the  sale  was  private,  and  at  prices  fixed  by  the  plaintiff,  and  that 
the  goods  were  mixed  with  others,  to  their  possible  disadvantage ;  the 
object  being  to  dispose  of  both  together.  The  prices  obtained  at  a 
sale  carried  on  in  this  way,  to  which  buyers  are  drawn  by  the  expecta- 
tion of  bargains,  is  very  imperfect  evidence  on  the  question  of  value. 

It  cannot  be  charged  that  the  right  to  an  appraisal  is  not  asserted  in 
good  faith,  advantage  being  taken  of  the  situation  to  defeat  by  a  tech- 
nicality an  honest  loss.  Whatever  might  have  been  the  case  had  the 
insurers  suffered  the  sale  to  go  on  without  challenge,  as  in  Davis  v. 
American  Central  Ins.  Co.,  7  App.  Div.  488,  40  N.  Y.  Supp.  248,  noth- 
ing of  that  kind  can  be  predicated  of  what  we  have  here.  Acting  on 
the  information  which  mey  had  of  the  sale — ^not  obtained  from  the 
plaintiff,  who  took  no  pains  to  let  them  know — ^they  gave  immediate 
notice  in  the  most  positive  terms  of  their  intention  to  stand  on  their 
rights,  and  of  the  result  to  the  plaintiff  if  he  went  on  in  disregard  of 
them.  It  was  his  duty,  on  the  receipt  of  this,  to  stop ;  and,  if  any  bad 
faith  was  exercised  at  this  juncture,  it  certainly  cannot  be  charged  upon 
the  insurers.  When  the  plaintiff  went  on  and  sold,  as  he  did,  in  the 
face  of  it,  he  took  the  rist  of  what  should  follow,  and  has  only  himself 
to  blame. 

It  is  said,  however,  that  at  the  time  when  the  adjusters  were  there  it 
was  declared  by  Mr.  Berkey,  speaking  for  the  rest,  that  without  a  state- 
ment from  the  plaintiff  as  to  the  amount  of  the  |^oods  burned  out  of 
sight  an  appraisement  would  be  useless.  This  is  not  found  in  the 
point  reserved,  and  is  not,  therefore,  a  part  of  the  record.  But,  even 
if  ^t  were,  it  could  have  no  effect.  At  the  most  it  was*  a  mere  ex- 
pression of  opinion,  based  on  the  alleged  recalcitrancy  of  the  plaintiff 
in  refusing  to  give  an  estimate  of  the  value  of  the  goods  destroyed — 
a  casual  observation,  which  cannot  be  wrested  into  a  waiver  without 
which  the  provision  of  the  poHcy  of  course  remains. 

Important,  also,  to  the  insurers — ^as  we  must  assume — ^were  the  other 
rights  involved.  It.  is  true  that  the  agents  and  adjusters  who  were 
present  on  December  29th  and  30th  inspected  with  some  thoroughness 
the  damaged  goods,  and  on  the  strength  of  their  examination  made  the 
offers  of  settlement  mentioned.  But  this  was  in  the  preliminary  stage 
of  the  controversy,  when  an  effort  was  being  made  to  reach  an  amicable 
adjustment.  When  it  failed,  and  the  parties  fell  apart,  they  were  re- 
mitted to  their  several  rights,  which  each  side  was  bound  to  respect 
and  observe,  kecognizing  this,  the  plaintiff  drew  up  and  forwarded 
his  proofs  of  loss,  on  the  receipt  of  which  the  insurers  were  entitled,  if 
they  found  it  necessary,  to  require  a  new  exhibition  of  the  damaged 
goods,  just  as  they  had  the  right  to  call  for  his  books  and  papers,  or 
to  demand  that  he  should  submit  to  an  examination  under  oath.  Un- 
doubtedly, this  provision  of  the  policy  is  to  receive  a  reasonable  con- 
struction ;  but  with  the  proofs  of  loss  only  just  made  out,  and  not  yet 
on  their  way,  it  certainly  cannot  be  held  to  have  been  unreasonable  to 
require  of  the  insured  that  he  should  retain  the  goods  to  await  the 
possible  exercise  of  the  right  of  further  inspection,  if  desired. 

The  same  is  true  with  regard  to  the  right  to  take  and  replace  any 
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part  or  all  of  the  goods  lost  or  damaged.  This,  be  it  noted,  is  not 
simply  the  right  to  replace,  and  so  confined  to  the  property  actually  de- 
stroyed, but  is  to  take  and  replace,  and  so  extends  also  to  that  which  is 
only  damaged.  Unquestionably,  therefore,  it  was  materially  abridged 
by  the  plaintiff's  sale.  Notice  of  the  intention  to  exercise  this  right 
did  not  have  to  be  given  until  30  days  after  the  receipt  of  proofs  of 
loss,  and  the  insurers  were  entitled  to  this  full  period  in  which  to  make 
up  their  mind.  They  did  not  have  to  decide  on  the  spot,  and  could  not 
be  made  to  do  so.  It  is  no  objection,  therefore,  that  in  notifying  the 
plaintiff  not  to  sell  they  did  not  say  positively  that  they  proposed  to 
exercise  the  right,  but  only  that  they  might  want  to.  They  were  not 
bound  to  do  more.  The  notice  was  precautionary  merely,  so  that  they 
could  not  be  charged  with  having  kept  silent  in  the  face  of  it,  and  that 
is  all  that  could  be  asked  of  them  at  that  time.  I  do  not  lose  sight  of 
the  fact  that  there  were  several  insurers  who  were  only  ratably  liable, 
and^  might  have  di\  ergent  views.  But  that  did  not  prevent  a  several 
election  (Morrell  v.  Irving  Fire  Ins.  Co.,  33  N.  Y.  429,  454,  88  Am. 
Dec  396;  Good  v.  Buckeye  Mut*  F.  Ins.  Co.,  43  Ohio  St.  394,  2  N.  E. 
420;  Hartford  Fire  Ins.  Co.  v.  Peeples'  Hotel  Co.,  54  U.  S.  App.  215, 
82  Fed.  546,  27  C.  C.  A.  223),  or  they  might  have  concluded  to  join; 
with  neither  of  which  the  plaintiff  had  any  right  to  interfere  (Beals  v. 
Home  Ins.  Co.,  36  N.  Y.  522). 

Let  judgment  be  entered  in  favor  of  the  defendants  non  obstante 
veredicto  on  the  reserved  point,  with  costs. 


CBNTBAL  TRUST  CO.  O^^'.NBW  YORK  v.  WORCESTER  CYCLE  MTG.  CO. 

(Circuit  Court,  D.  CoDnectlcut    February  26,  1001) 

.^o.  027. 

1«  ATTAGHlfENT— SUBBENDEB    OF    PBOFEBTT    TO    RECEIYEB    TJNDEB    STIFITLATION 

— iNsuTFicncNT  Descbiftion  in  Shebiff'8  Retubn. 

The  right  to  certain  personal  property  of  a  corporation  being  In  dis- 
pute between  an  attaching  creditor  and  a  receiver  subsequently  appointed 
by  a  federal  court  In  a  suit  to  foreclose  a  mortgage  given  by  the  company, 
a  stipulation  was  made  and  approved  by  the  court  in  the  foreclosure 
suit  by  which  the  property  was  turned  over  to  the  receiver,  te  be  sold 
without  prejudice  to  the  right  of  either  party  to  assert  his  claim  against 
the  proceeds.  Subsequently  a  trastee  In  insolvency  was  appointed  for 
the  corporation  by  a  state  cctort,  who  by  leave  intervened  In  the  fore- 
closure suit,  and  asserted  his  right  to  ^e  property,  which  he  admitted 
in  his  pleading  was  retained  by  the  sheriff  under  the  attachment  until 
surrendered  to  the  receiver  under  the  stipulation  referred  to.  Some 
time  after  such  surrender  the  sheriff  made  return  on  the  attachment,  in 
which,  through  mistake,  he  failed  to  describe  certain  of  the  property  as 
required  by  the  law  of  the  state,  although  such  property  had  been  ac- 
tually seized  by  him,  and  was  surrendered  under  the  stipulation.  Held 
that,  as  the  making  of  the  return  after  the  surrender  of  the  property  was 
unnecessary,  it  could  not  affect  the  rights  of  the  attaching  creditor  under 
the  stipulation,  which  estopped  both  the  receiver  and  the  trustee,  who 
succeeded  to  the  rights  of  the  corporation,  from  denying  the  right  of  the 
attaching  creditor  to  assert  his  claim  to  all  of  the  property  surrendered 
thereunder. 
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2.  SAlfE. 

The  right  to  certain  property  being  In  dispute  between  a  mortgagee, 
an  attaching  creditor  and  a  trustee  in  Insolvency  of  the  debtor,  the  mort- 
gagee and  the  trustee  entered  Into  a  stipulation  to  divide  the  proceeds. 
Held,  that  such  stipulation  operated  to  surrender  any  rights  of  the  mort- 
gagee In  one-half  of  the  proceeds,  but  did  not  affect  the  right  of  the 
attaching  creditor,  who  was  not  a  party  thereto,  to  assert  his  claim  to 
such  half  as  against  the  trustee. 

3.  Same. 

Where  an  attaching  creditor  has  surrendered  property  to  a  receiver 
under  a  stipulation  and  order  of  the  coilrt  appointing  the  receiver  pre- 
serving his  right  to  assert  his  lien  against  the  proceeds,  the  court  will 
not  permit  his  rights  therein  to  be  defeated  by  the  receiver,  or  others 
subsequently  Intervening  In  the  suit,  on  any  technical  ground. 

In  Equity.     On  motion  to  accept  master's  report 

Breed  &  Abbott,  for  petitioner. 

Perkins  &  Jackson  and  S.  C.  Loomis,  for  trustee. 

C.  Walter  Artz,  for  receiver. 

TOWNSEND,  Circuit  Judge.  On  or  about  June  lo,  1897,  J.  Bur- 
nett Nash  began  an  action  in  the  superior  court  of  the  state  of  Con- 
necticut, for  the  county  of  Middlesex,  against  tlie  Worcester  Cycle 
Manufacturing  Company,  by  virtue  of  a  writ  directing  the  attachment 
of  the  defendant's  property.  By  virtue  of  said  writ  the  sheriff  levied 
upon  and  attached  all  of  defendant's  property,  both  real  and  personal, 
within  said  Middlesex  county,  and  took  possession  of  all  of  its  personal 
property.  Said  property  was  afterwards  appraised  as  being  of  the  rea- 
sonable value  of  $100,000.  On  or  about  June  26,  1897,  the  Central 
Trust  Company  of  New  York  instituted  a  suit  in  this  court  to  foreclose 
a  certain  mortgage,  under  which  it  claimed  a^Jien  on  certain  property 
of  said  Worcester  Cycle  Company  located  in  said  Middlesex  county,  and 
in  said  suit  Frank  Sullivan  Smith  was  appointed  receiver.  At  the  time 
of  his  appointment  the  sheriff  was  in  possession  of  all  of  said  personal 
property  as  aforesaid.  The  receiver  duly  demanded  said  property, 
and  the  sheriff  refused  to  yield  possession  thereof. 

On  or  about  the  loth  day  of  July,  1897,  said  Nash  and  said  receiver 
entered  into  a  stipulation  which  recited  that,  whereas  said  Nash — 
"Contends  that  he  has  certain  valid  and  subsisting  attachments  •  •  • 
against  the  real  and  personal  property  of  the  said  defendant,  ♦  ♦  ♦  and 
said  Nash  has  levied  thereunder  upon  all  the  personal  property  of  the  said 
defendant ;  and  whereas,  the  said  receiver  maintains  that  he  Is  at  present  en- 
titled to  the  actual  possession  of  al)  of  said  property  of  defendant  In  said 
state  of  Connecticut,  and  that  his  appointment  as  such  receiver  has  dissolved 
said  attachments,  and  Is  anxious  to  proceed  at  once  as  receiver,  without  the 
necessity  of  Instituting  legal  proceedings  for  the  purpose  of  obtaining  posses- 
sion of  said  personal  property ;  and  whereas,  both  parties  agreed  that  the  per- 
sonal property  of  the  defendant  can  be  realized  upon  to  the  best  advantage 
of  all  parties  concerned  by  being  speedily  disposed  of,  and  each  party  Is  de- 
sirous of  preserving  Intact,  with  the  least  possible  expense,  all  his  personal 
rights  In  the  premises,  the  parties  stipulate  and  agree  as  follows : 

"The  receiver  shall,  as  soon  as  he  can  obtain  a  hearing,  with  the  full  con- 
sent of  the  said  Nash,  move  In  the  proper  courts  In  Massachusetts  and  Con- 
necticut for  an  order  embodying  the  following  directions,  to  the  granting  and 
entry  of  which  this  stipulation  and  agreement  is  subject : 

"First.  That  the  said  Nash  withdraw  the  sheriff's  keepers  In  possession 
under  his  said  attachments. 
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"Second.  That  such  withdrawal  of  keepers  by  said  Nash,  and  the  taking  pos- 
session of  said  attached  property  by  said  receiver,  and  the  disposal  of  said  per- 
sonal property  by  said  receiver  In  accordance  with  the  orders  of  the  said 
courts,  shall  be  without  prejudice  to  the  said  rights  of  said  Nash  under  said 
attachments,  or  the  claims  upon  which  the  same  are  based,  to  all  intents  and 
purposes  as  if  this  consent  had  not  been  given. 

"Third.  That  the  said  Nash,  without  hindrance,  allow  said  receiver  to  dis- 
pose of  said  personal  property  as  directed  in  said  flrst-mentioned  d^ers,  or 
as  may  be  directed  by  future  orders  of  the  said  courts,  entered  upon  three  days' 
notice  in  writing  to  said  Nash  or  his  attorneys,  Messrs.  Perkins  &  Jackson,  of 
115  Broadway,  New  York  City. 

"Fourth.  That  the  present  rights  of  said  Nash  to  the  said  attached  property 
shall,  if  the  same  be  sold  by  the  said  receiver,  be  transferred  to  the  proceeds 
of  the  said  property  in  the  hands  of  the  said  receiver,  who  shall  hold  the  said 
proceeds  subject  to  the  said  rights,  and  that  if  the  said  attached  property  be 
hereafter  manufactured  up,  together  with  other  property  not  in  any  way  bound 
by  the  said  attachments,  then  the  said  receiver  shall  hold,  subject  to  the  said 
rights,  a  sum  equivalent  to  the  proper  appraised  value,  as  shown  in  the  said 
receiver's  inventory,  to  be  filed  within  ten  days  from  the  date  of  said  order, 
of  such  attached  materials  as  enter  into  the  construction  of  such  manufactured 
articles. 

•  "Fifth.  The  right  of  the  said  Nash  to  accrued  legal  costs  and  disbursements 
on  said  attachments,  and  the  amount  thereof,  shall  be  passed  upon  by  said 
courts,  and  the  said  receiver  shall  reserve  in  his  hands  a  sum  sufficient  to 
pay  such  costs  as  are  provided  for  in  the  statutes  of  Connecticut  and  Massa- 
chusetts, and  shall  pay  the  same  as  directed  by  the  said  courts. 

"J,  Burnett  Nash, 

"By  Perkins  &  Jackson,  Attys. 
"Frank  Sullivan  Smith,  Receiver." 

This  stipulation  was  presented  to,  and  ratified  and  approved  by, 
this  court;  and  an  order  was  entered  that  said  Nash  should  withdraw 
the  sheriffs  keepers  in  possession  under  his  said  attachment,  and  that 
such  withdrawal  and  taking  possession  and  disposition  of  said  property 
by  said  receiver  should  be  without  prejudice  to  the  rights  of  said  Nash 
in  said  attachment,  or  the  claims  upon  which  the  same  were  based. 
The  court  further  ordered  that  said  Nash  allow  said  receiver  to  dis- 
pose of  said  personal  property  as  directed  by  order  of  court,  and  that 
the  present  rights  of  said  Nash  in  said  property,  if  sold  by  the  receiver, 
should  be  transferred  to  the  proceeds  of  said  property,  as  provided  in  • 
said  stipulation.  Under  said  stipulation  and  order  the  sheriff,  by  • 
direction  of  said  Nash,  surrendered  possession  of  said  property  to  the 
receiver. 

On  or  about  November  5,  1897,  Charles  C.  Goodrich,  of  Hartford, 
in  the  state  of  Connecticut,  was,  on  the  application  of  a  creditor  of  said 
Worcester  Cycle  Company,  duly  appointed  by  the  probate  court  for  the 
district  of  Middletown  trustee  in  insolvency  of  said  company  for  the 
benefit  of  the  creditors,  and  duly  qualified  as  such  trustee,  and  peti- 
tioned for  leave  to  intervene  and  answer  in  said  foreclosure  suit,  which 
petition  was  granted;  and  upon  appeal  the  Circuit  Court  of  Appeals 
modified  the  decision  so  as  to  allow  tiie  intervener  to  be  heard  by  proof 
and  argument  on  behalf  of  the  parties  whom  he  represented,  namely, 
the  creditors  of  the  defendant.  In  said  petition  to  intervene,  said 
Goodrich  alleged,  inter  alia,  that  "the  said  sheriff  retained  possession 
under  certain  attachments  of  all  of  said  personal  and  mixed  property 
of  the  defendant,"  etc.,  until  after  the  filing  and  entry  of  said  stipula- 
tion and  order.     In  his   answer,  subsequently  filed,   said   Goodrich, 
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trustee,  makes  tlie  same  allegation  and  admission,  and  later,  namely, 
on  October  ii,  1898,  said  Goodrich,  trustee,  made  an  express  stipulation 
to  the  same  effect;  and  this  court,  in  its  interlocutory  decree,  filed 
November  23,  1898,  expressly  found  the  fact  of  said  possession  by  the 
sheriff  until  the  delivery  of  the  property  to  the  receiver  as  aforesaid. 
Aften;\#rd  said  Goodrich,  trustee,  contended,  and  the  Circuit  Court 
held,  that  said  mortgage  was  invalid  as  to  the  personalty  because  the 
property  attanpted  to  be  covered  thereby  was  not  "particularly  de- 
scribed," as  required  by  the  Connecticut  statutes,  and  the  mortgagee 
had  not  taken  possession  thereof.  The  Court  of  Appeals,  in  affirming 
said  decision,  held  that  the  taking  possession  by  the  receiver  was  not  a 
taking  possession  by  the  mortgagee,  and  that  the  rights  of  the  creditors 
represented  by  the  trustee  were  superior  to  those  of  the  mortgagee, 
"since  they  have  shown  that,  down  to  the  time  the  court  seized  the 
property,  nothing  which  mortgagor  and  mortgagee  had  done  had 
operated  to  impair  their  rights  to  proceed  against  the  res."  The  reason 
why  the  mortgagee  had  been  unable  to  take  possession  of  said  per- 
sonalty under  its  mortgage  was  that  said  personalty  was  in  the  posses- 
sion of  the  sheriff  under  the  Nash  attachment.  The  receiver  was 
originally  authorized  by  order  of  court  to  "take  immediate  possession 
of,  all  and  singular,  the  property;  to  continue,  operate,  and  carry  on 
the  business  of  the  defendant  cycle  company  in  such  manner  as  the 
same  is  now  conducted,  or  in  such  manner  as  will,  in  his  judgment, 
produce  the  most  satisfactory  result."  Pursuant  to  this  order,  he  car- 
ried on  said  business  for  some  two  years,  manufacturing  bicycles,  as 
far  as  possible,  out  of  the  stock  included  in  the  personal  property  de- 
livered to  him  by  the  sheriff,  and  purchasing  material  necessary  to  com- 
plete said  bicycles  and  make  them  salable ;  and  he  received  large  sums 
of  money  on  such  sales.  The  report  of  the  receiver,  however,  shows 
that  the  management  of  the  business  has  been  attended  by  most  dis- 
astrous results,  and  that  while,  according  to  his  accounts,  there  is  a 
balance  due  him  from  the  Worcester  Cycle  Company  of  $600,  he  has  no 
.  assets  in  his  hands  or  under  his  control  except  certain  personal  prop- 
erty at  Middletown,  worth,  perhaps,  $3,000,  which  was  part  of  the 
property  delivered  to  him  by  the  sheriff,  and  a  fund  amounting  to 
$3,000,  which  is  held  under  the  following  circvimstances :  On  August 
13,  1898,  the  American  Surety  Company  brought  its  bill  in  this  court  to 
foreclose  a  first  mortgage  on  the  plant  of  said  company.  One  Edward 
C.  Beecher  was  appointed  special  master  to  sell  certain  personal  prop- 
erty in  part  satisfaction  of  said  first  mortgage.  There  teing  a  dispute 
as  to  whether  certain  of  the  said  property  was  or  was  not  included  in 
said  mortgage,  the  said  Goodrich,  trustee,  made  a  stipulation  with  coun- 
sel for  complainant  in  said  American  Surety  Company  suit  whereby 
it  was  agreed  that  a  certain  parcel  should  be  sold,  and  a  furtiier  stipu- 
lation entered  into  that  one-half  of  the  proceeds  should  be  paid  over 
to  the  trustee,  and  the  other  one-half  should  be  paid  to  the  American 
Surety  Company.  No  further  stipulation  was  made,  except  as  here- 
inafter stated.  Counsel  for  J.  Burnett  Nash  was  not  a  party  to  this 
agreement,  and  it  does  not  appear  that  he  had  any  knowledge  thereof. 
He  was,  however,  a  party  to  the  foreclosure  suit,  and  refused  to  allow 
said  property  to  be  sold  under  said  foreclosure,  except  upon  a  stipula- 
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tion  whereby  his  rights  thereto  should  be  protected.  Thereupon  a 
stipulation  was  entered  into  providing  that  said  parcel  might  be  sold, 
free  from  the  lien  of  said  Nash,  and  that  the  one-half  claimed  by  the 
trustee  should  be  paid  to  the  special  master,  and  should  remain  subject 
to  the  liens,  if  any,  of  the  attachment  procured  by  Nash ;  and  a  fur- 
ther stipulation  was  entered  into  between  Goodrich,  trustee,  and 
Nash,  that  nothing  done  by  reason  of  said  sale  should  affect  the  rights 
of  the  trustee  or  of  said  Nash  in  said  property.  Under  said  stipula- 
tion, said  Beecher  now  holds  said  sum  of  about  $3,000,  being  one-half 
of  the  net  amount  realized  on  said  sale,  subject  to  the  order  of  this 
court,  for  the  satisfaction  of  the  claim  of  said  Nash,  or  to  the  credit  of 
said  trustee.  Thereafter  said  Nash  brought  a  petition  for  an  order 
that  Special  Master  Beecher  pay  over  to  him,  in  satisfaction  of  his 
claim,  the  money  in  his  (Beecher's)  hands,  and  for  leave  to  said  Nash 
to  issue  execution  against  the  property  of  defendant  in  the  hands  of 
the  receiver,  and  for  an  order  authorizing  the  sheriff  to  levy  thereon 
and  sell  so  much  as  would  be  sufficient  to  satisfy  the  balance  of  Nash's 
attachment,  and  that,  in  case  of  a  dispute  as  to  the  facts  alleged,  the 
same  might  be  referred  to  a  master.  Various  objections  were  raised 
to  this  petition  by  Goodrich,  trustee,  on  a  motion  to  dismiss  the  same. 
The  grounds  on  which  this  motion  was  argued  will  be  found  in  the 
opinion  of  this  court  in  American  Surety  Co.  v.  Worcester  Cycle  Co., 
114  Fed.  659,  Briefly,  this  court  held  that  the  attachments  were  not 
dissolved  by  the  appointment  of  the  receiver ;  that  the  possession  of  the 
receiver  under  said  stipulations  and  order  of  court  was,  in  effect,  the 
possession  of  the  attaching  creditor ;  that  the  Nash  attachment  was  not 
lost  because  the  time  of  its  duration  given  it  by  statute  after  judgment 
rendered  had  expired;  and  finally  held,  upon  all  the  facts,  that  good 
faith  required  that  the  confidence  reposed  by  the  attaching  creditor  in 
the  order  of  this  court  that  his  rights  be  preserved  should  not  be 
misplaced.  Thereupon  the  court  denied  the  motion  to  dismiss  the  peti- 
tion, and  appointed  Edwin  E.  Marvin  master,  to  find  the  facts  and  re- 
port tfie  same  to  this  court.  This  hearing  is  upon  the  acceptance  of 
the  master's  report. 

Counsel  for  the  trustee  has  filed  26  exceptions,  most  of  which  are 
based  upon  the  refusal  of  the  master  to  find  certain  facts.  Counsel 
for  the  trustee,  however,  does  not  otherwise  except  to  the  report  of  the 
master,  nor  press  the  exceptions  for  refusal  to  find  said  facts,  unless 
this  court  shall  reach  a  conclusion  adverse  to  the  claims  of  the  trustee, 
in  which  event  said  findings  of  fact,  it  is  claimed,  would  be  material  in 
the  determination  of  his  legal  rights.  Counsel  for  the  receiver  has 
filed  eight  exceptions,  most  of  which  are  based  upon  the  alleged 
findings  of  law  by  the  master,  whereas  it  is  said  the  master  was  ap- 
pointed to  find  the  facts  only.  Counsel  for  the  petitioner,  Nash,  does 
not  except  to  the  finding  of  facts  by  the  master,  but  only  to  his  findings 
of  law.  The  master's  report  finds  that  the  petitioner  did  obtain  a  valid 
attachment  against  all  the  property  of  the  defendant,  both  real  and 
personal,  situated  at  Middletown,  in  so  far  as  the  same  is  specifically 
named  in  the  officer's  return.  Said  officer's  return  purported  and  was 
intended  to  cover  all  of  the  real,  and  every  item  of  the  personal,  prop- 
erty of  the  Worcester  Cycle  Company  that  was  in  the  factory  at  Middle- 
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town  while  he  was  in  possession.  It  appears,  however,  that  by  some 
mistake  a  considerable  portion  of  said  property  was  not  included  in  said 
return,  although  it  remained  in  the  possession  pf  the  sheriff. 

The  provisions  of  the  General  Statutes  of  the  state  of  Connecticut 
(Revision  of  1888)  §  907,  are  as  follows : 

"A  writ  of  attachment  shall  be  served  by  attaching  the  estate  of  the  de- 
fendant, personal  or  real,  or  both.  •  •  •  And,  in  every  case  of  attachment, 
the  officer  serving  the  process  shall  leave  with  the  person  whose  estate  or 
body  is  attached,  or  at  the  place  of  his  usual  abode,  if  within  the  state,  a  true 
and  attested  copy  of  the  process  and  of  the  accompanying  declaration  or  com- 
plaint ;  and  Of  his  return  thereon,  describing  any  estate  attached." 

Under  this  statute  it  has  been  repeatedly  decided  that  it  is  essential 
to  the  validity  of  the  attachment  that  the  property  should  be  described 
in  the  officer's  return.  Ahem  v.  Purnell,  62  Conn.  21,  25  Atl.  393; 
Price  V.  Heubler,  63  Conn.  374,  28  Atl.  524 ;  Metcalf  v.  Gillet,  5  Conn. 
400,  404.  The  officer  was  directed  to  attach  to  the  value  of  $5,000. 
It  is  admitted  that  the  receiver  has  sold  and  received  payment  for 
property  described  in  the  return  which  is  sufficient  to  satisfy  said  attach- 
ment. The  report  of  the  master,  in  connection  with  the  facts  already 
stated,  shows  that  the  stipulation  between  Nash  and  the  receiver,  rati- 
fied by  the  order  of  the  court,  and  tlie  surrender  of  the  property  to  the 
receiver  thereunder,  were  all  long  prior  to  the  making  of  the  return  by 
the  sheriff.  Counsel  for  Nash  therefore  contends  tiiat  as  the  sheriff 
was  in  full  possession  of  all  the  property  at  the  time  when  he  sur- 
rendered the  same,  and  had  no  further  relations  thereto  at  the  time 
when  he  made  the  return,  no  act  on  his  part,  when  he  had  delivered 

?>ssession,  could  either  increase  or  diminish  the  rights  of  the  creditors, 
he  making  of  the  return  was,  if  not  unauthorized,  at  least  an  unneces- 
sary act  Certainly  the  surrender  of  said  property  by  the  attaching 
creditor  on  the  faith  of  said  stipulaticMi  and  order  of  court,  and  the 
subsequent  admission  of  the  trustee,  already  referred  to,  that  the 
sheriff  was  in  possession  of  said  property,  would  estop  the  receiver  to 
set  up  any  such  claim.  Counsel  for  the  trustee,  it  is  true,  contends  that, 
as  he  had  not  been  appointed,  and  was  not  a  party  to  said  stipulation, 
he  is  not  bound  by  its  terms.  But  the  corporation,  of  which  he  was 
afterwards  appointed  trustee,  was  notified  thereof,  and  of  the  applica- 
tion for  the  order  ratifying  same,  and  made  no  objection  thereto. 

In  view  of  the  foregoing  considerations,  and  of  the  admissions  made 
by  the  trustee,  as  aforesaid,  in  his  petition  to  intervene  and  answer,  and 
the  findings  of  the  court  already  referred  to,  I  think  the  claim  of  the 
petitioner  is  not  limited  or  in  any  way  affected  by  the  return  of  the 
sheriff,  and  that  he  is  entitled  to  press  his  claim  against  any  property 
surrendered  to  the  receiver  under  said  stipulation,  or  to  the  proceeds 
thereof  sold  by  him  under  said  stipulation. 

As  to  the  one-half  of  the  proceeds  of  the  parcel  sold  by  Special 
Master  Beecher,  the  trustee  contends  that  neither  the  receiver  nor  the 
attaching  creditor  has  any  rights  therein,  for  various  reasons.  The 
first  reason  assigned  is  that  by  the  decree  of  foreclosure  in  the  Ameri- 
can Surety  Company  suit  the  rights  of  all  of  said  parties  in  said  prop- 
erty were  cut  off.  But  this  would  apply  equally  to  the  trustee.  In 
fact,  none  of  the  parties  were  affected  by  the  foreclosure  of  this  parcel, 


Digitized  by 


Google 


CENTRAL  TRtlST  CO.  V.  WORCESTER  CYCLE  MFG.  CO.  489 

by  reason  of  the  stipulations  already  referred  to,  by  which  the  American 
Surety  Company  surrendered  its  rights  to  the  proceeds  of  one-half 
of  said  property.  The  agreement  for  a  further  stipulation  between 
the  American  Surety  Company  and  the  trustee  that  one-half  of  said 
property  should  belong  to  him,  while  it  would  estop  the  American 
Surety  Company,  cannot  affect  the  rights  of  the  receiver,  who  was  in 
possession  as  trustee  for  the  attaching  creditor,  nor  *the  attaching  cred- 
itor, neither  of  whom  was  a  party  to  said  agreement.  Furthermore, 
their  rights  to  said  property  have  been  preserved  by  reason  of  the 
stipulation  entered  into  by  all  parties,  already  referred  to,  that  the 
rights  of  the  attaching  creditor  should  be  transferred  to  one-half  of 
the  proceeds  of  said  sale.  The  report  of  the  master  states  clearly  and 
accurately  the  facts  shown  upon  the  hearing  before  him.  His  state- 
ment of  opinion  as  to  certain  questions  of  law  presented  seems  to  have 
been  made  for  the  purpose  of  explaining  his  rulings  upon  the  intro- 
duction of  testimony,  and  of  placing  the  whole  situation  of  the  parties 
before  the  court  as  it  appeared  to  him  at  said  hearing.  The  question 
as  tq  the  respective  rights  of  the  receiver  and  attaching  creditor  is  ex- 
pressly reserved  for  the  determination  of  this  court. 

The  situation,  so  far  as  is  pertinent  to  the  disposition  of  this  case, 
is  as  follows :  The  mortgage  of  the  Central  Trust  Company  was  found 
by  this  court  and  the  Court  of  Appeals  to  be  invalid,  so  far  as  tlie 
personal  property  is  concerned,  because  said  property* was  not  described 
in  the  mortgage  as  required  by  the  provisions,  of  the  Connecticut  stat- 
utes, and  the  mortgagee  had  not  taken  possession  thereunder.  Ap- 
parently, the  only  thing  which  had  prevented  it  from  taking  possession 
prior  to  the  appointment  of  the  receiver  was  the  taking  possession  of  all 
of  said  property  by  this  attaching  creditor.  By  his  attachment  he 
saved  property,  inventoried  by  the  receiver  at  cost  prices  at  over 
$100,000,  which,  after  the  payment  of  his  claims,  would  have  been 
available  for  the  satisfaction  of  the  claims  of  the  trustee,  as  representing 
other  creditors.  Under  stipulations  and  the  order  of  this  court,  he 
surrendered  said  property  to  the  receiver,  and  in  all  the  subsequent 
proceedings  and  litigation  it  has  been  stipulated  by  all  parties  that  his 
original  rights  should  not  be  impaired.  The  receiver  admits  the 
validity  of  said  claim.  The  trustee  insists  that  the  attaching  creditor  is 
deprived  of  all  right  to  the  property  at  Middletown,  and  the  proceeds 
of  sale  in  the  hands  of  Special  Master  Beecher,  because  the  receiver 
has  sold  sufficient  of  the  other  property  to  satisfy  his  attachment,  and 
that  his  rights  are  only  against  the  proceeds  of  said  sale.  But  it  ap- 
pears that,  through  a  series  of  disastrous  experiences,  the  responsibility 
for  which  it  would  not  seem  necessary  at  this  time  to  determine,  th^ 
receiver  has  lost  all  of  said  property  and  said  proceeds,  and  now  has 
a  claim  of  some  $600  against  the  estate,  as  already  stated. 

Counsel  for  the  trustee  claims  that,  as  the  mortgage  to  the  Central 
Trust  Company  was  invalid,  the  trustee  would  have  been  entitled  to  its 
possession,  in  any  event.  Whether  the  trustee  owes  his  standing  in 
court,  and  his  right  to  such  assets  as  may  be  paid  after  satisfying  said 
attachments,  solely  to  the  intervention  of  the  attaching  creditors,  is 
perhaps  immaterial  upon  the  question  of  law  presented.  "The  trustee 
*     *    ♦    must  take  the  estate  with  the  burdens  placed  thereon  by  him. 
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with  all  outstanding  equities  against  it"  Merwin  v.  Austin,  58  Conn. 
22,  34,  18  Atl.  1020,  1030,  7  L.  R.  A.  84.  See,  also,  Vansands  v. 
Middlesex  County  Bank,  26  Conn.  144,  153;  Palmer  v.  Thayer,  28 
Conn.  237,  245;  Cooke  V.  Thresher,  51  Conn.  105,  107. 

The  receiver  obtained  possession  from  the  attaching  creditors  of  all 
of  said  property,  under  the  stipulation  and  order  of  court,  which  pre- 
served the  rights  of  the  attaching  creditors.    As  is  said  by  the  Court, 
of  Appeals  in  this  case  (Central  Trust  Company  v.  Worcester  Cycle 
Mfg.  Co.,  93  Fed.  712,  35  C.  C.  A.  547) : 

*'The  property  is  taken  by  the  court,  and  Is  put  Into  the  hands  of  its  officer 
to  hold  for  the  benefit  of  Vhom  it  may  concern.'  He  holds  and  manages  it  for 
the  benefit  of  the  party  to  whom  the  court  may  ultimately  decide  that  it  be- 
longs." 

Clearly,  the  lien  of  the  attaching  creditor  should  take  precedence 
of  all  otiier  claims.  It  was  clearly  the  duty  of  said  receiver,  as  such 
officer  of  the  court,  to  hold  the  proceeds  of  the  sale  of  said  property, 
or  a  sufficient  part  thereof,  for  the  satisfaction  of  said  claim.  For 
this  purpose  all  the  property  and  proceeds  of  its  sale  should  be 
marshaled  and  subjected  to  the  payment  of  said  claim.  It  does  not  lie 
in  the  mouth  of  the  receiver  or  trustee  to  assert  any  technical  claim  to 
defeat  the  rights  of  this  attaching  creditor,  who  during  all  these  years 
has  postponed  proceedings  for  the  collection  of  his  claim  in  order  to 
avoid  embarrassing  by  unnecessary  litigation  the  trustee  and  receiver 
in  their  attempts  to  realize  on  said  property. 

My  conclusion  is  that  the  attaching  creditor  is  entitled  to  have  his 
claim  paid,  and  that,  if  the  receiver  has  no  other  available  funds  in  his 
hands,  he  should  apply  the  property  remaining  at  Middletown,  or 
forthwith  dispose  thereof,  if  necessary,  for  the  purpose  of  satisfying 
said  claim,  and  that,  if  said  property  is  not  sufficient,  the  special  master, 
Beecher,  should  pay  over  the  sum  in  his  hands,  or  so  much  thereof  as 
is  necessary,  in  addition  to  the  amount  realized  from  the  sale  of  said 
property,  to  satisfy  said  claim.  Inasmuch,  however,  as  the  original 
instruction  to  attach  was  limited  to  the  amount  of  $5,000,  the  amount 
of  Nash's  recovery  should  be  limited  to  the  amount  named  in  the  order 
of  attachment,  and  in  addition  thereto  he  should  be  allowed  a  reason- 
able sum  out  of  said  fund  for  his  reasonable  costs  and  disbursements 
necessarily  incurred  and  expended  in  the  protection  of  his  legal  rights 
during  the  pendency  of  these  proceedings. 

Counsel  unite  in  asking  for  a  speedy  disposition  of  this  motion. 
Their  briefs  have  been  filed  so  late  that  it  is  impossible  at  this  time 
to  discuss  at  length  all  the  propositions  argued  therein.  The  questions 
argued  as  to  the  duty  of  the  receiver  forthwith  to  turn  over  the  .prop- 
erty to  the  trustee,  and  as  to  the  status  of  property  purchased  by  him 
and  commingled  with  the  other  property,  or  as  to  his  personal  liability, 
do  not  seem  to  be  raised  by  the  motion,  or  covered  by  the  prayer  for 
relief.  It  is  stated  that  an  accounting  by  the  receiver  has  been  begun. 
I  think  it  is  the  duty  of  the  receiver  to  complete  his  account,  turn  over 
to  the  trustee  such  property  as  may  remain  after  the  settlement  of  the 
claims  of  the  attaching  creditor,  and  such  other  claims,  if  any,  as,  on 
the  settlement  of  the  account,  may  be  found  to  be  prior  to  the  rights  of 
the  trustee. 
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The  claim  of  the  judgment  creditor,  McBumey,  was  not  argued, 
but  it  was  stated  by  counsel  that,  so  far  as  the  conclusions  herein  are 
relevant,  they  will  be  applied  in  its  disposition. 

The  report  of  the  master  upon  the  facts  herein  is  accepted.  Inas- 
much as  the  finding  of  the  court  is  adverse  to  the  claim  of  the  trustee, 
and  he  insists  that  certain  other  facts'  should  be  found  in  order  to 
present  and  preserve  his  rights,  the  report  may  be  referred  back  to  the 
master,  to  incorporate  therein  such  further  finding  of  facts  as  may  be 
necessary. 


BIGGS  et  al.  v.  CAPITAL  BRICK  CO.  et  nh 

SAMB  V.  ELDRED  et  QZ. 

(Circuit  Court,  D,  Connecticut.    March  2;  1904.) 

Nos.  1,132,  1,133. 

1.  BniLDiNO  AWD  Loan  Associations— Fobeolosxtbs  by  BBCKivEBa— Statb- 
MENT  OF  Account  with  Borbowino  Stockholder. 

In  a  settlement  of  account  between  an  insolvent  building  and  loan 
association  and  a  borrowing  member,  pajrments  made  by  the  latter  on 
account  of  premium  on  his  loan  are  to  be  credited  as  payments  on  the 
loan  and  not  on  his  stock,  since  such  premium  arose  out  of  his  contract  as 
a  borrower,  and  not  out  of  his  contract  or  relationship  as  a  stockholder. 
In  a  suit  to  foreclose  he  is  to  be  charged  with  the  amount  received  and 
'  Interest,  and  credited  thereon  with  the  interest  and  premiimi  payments 
made. 

In  Equity.    Suits  to  foreclose  mortgages. 

Hasbrouck  &  Johnson  and  E.  H.  Rogers,  for  complainants. 
Wm.  F.  Henney,  George  W.  Klett,  and  W.  S.  Allis,  for  defend- 
ants. 

PLATT,  District  Judge.  The  same  question  arises  in  each  case, 
and  a  brief  statement  of  the  facts  in  the  first  named  will  disclose  its 
nature. 

The  plaintiffs  are  the  receivers  of  the  Republic  Savings  &  Loan 
Association,  a  corporation  organized  under  the  laws  of  New  York, 
and  now  insolvent.  The  Capital  Brick  Company,  a  Connecticut  cor- 
poration located  at  Hartford,  borrowed  $3,500  of  the  New  York  cor- 
poration. The  shareholders  of  the  insolvent  corporation  were  di- 
vided into  borrowers  and  nonborrowers.  To  obtain  a  loan,  it  was 
necessary  to  subscribe  for  such  a  number  of  shares  as  at  their  par 
value  would  equal  the  loan,  and  assign  .the  shares  of  stock  to  the  cor- 
poration as  collateral  security  for  the  loan.  The  Capital  Brick  Com- 
pany, therefore,  subscribed  for  35  shares  of  short-term  stock,  and 
assigned  the  shares  as  collateral.  It  also,  on  July  9,  1897,  executed 
and  delivered  its  bond  for  $3,500,  and  mortgaged  certain  real  estate 
in  Hartford  to  secure  the  same.  It  agreed  in  said  bond  to  pay  in- 
terest at  6  per  cent,  per  annum  upon  said  sum,  payable  monthly,  and 
premiums  at-the  rate  of  40  cents  upon  each  $100  of  said  principal  sum 
of  $3,500,  payable  monthly,  until  the  whole  of  said  principal  sum  was 

f  1.  See  Building  and  Loan  Associations,  vol.  8,  Cent.  Dig.  §{  61,  63,  66. 
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paid,  and  dues  at  the  rate  of  50  cents  per  share  of  stock  per  month 
until  said  shares  attain  the  ultimate  value  of  $100  each,  and  fines  and 
other  payments  provided  for  under  the  articles  of  association  and 
by-laws. 

In  these  circumstances,  it  is  essential  to  determine  which  of  the 
payments  made  by  the  defendants  to  the  corporation  prior  to  its  in- 
solvency shall  be  credited  upon  the  mortgage  indebtedness.  I  do  not 
deem  it  necessary  to  decide  whether  or  not  the  plan  of  settlement  to 
be  adopted  shall  be  governed  exclusively  by  the  expressed  views  of 
the  highest  court  in  the  state  pf  New  York,  or  by  those  of  the  highest 
court  in  the  state  of  Connecticut.  The  reason  for  passing  that  con^ 
tention  is  this :  When  the  views  of  the  two  courts  are  examined  and 
subjected  to  a  strict  analysis,  the  differences  in  the  rule  applicable 
to  such  matter  are  more  than  minimized;  they  are  practically  ex- 
tinguished. I  shall  not  advert,  in  extenso,  to  the  lines  of  reasoning 
adopted  by  the  two  eminent  tribunals,  and  shall  expect  any  doubting 
Thomas,  if  such  there  may  be,  to  examine  the  decisions  on  his  own 
account. 

The  Connecticut  court  speaks  with  no  uncertain  sound  in  Curtis 
V.  Granite  State  Ass'n,  6g  Conn.  6,  36  Atl.  1023,  61  Am.  St.  Rep.  17. 
Premiums  were  there  credited  to  the  borrower,  because  in  the  con- 
tract they  were  plainly  stated  to  be  payments  upon  the  loan,  and 
the  reasons  given  therefor  are  sound  and  unanswerable. 

Upon,  examination,  I  can  find  only  one  authoritative  utterance  by 
the  Court  of  Appeals  of  New  York.  173  N.  Y.  632,  66  N.  E.  1115," 
sustains  the  opinion  of  the  Appellate  Division  in  Riggs  v.  Carter, 
JJ  App.  Div.  580,  79  N.  Y.  Supp.  177,  without  opinion.  It  is  fair  to 
say  that  such  action  leaves  the  Riggs  v.  Carter  opinion,  and  the  opin- 
ion in  Hall  v.  Stowell,  75  App.  Div.  21,  JJ  N.  Y.  Supp.  953,  which 
is  quoted  approvingly  and  followed  in  Riggs  v.  Carter,  forming  the 
substantial  basis  therefor,  as  the  law  of  the  highest  court  of  the  state 
of  New  York. 

Now,  in  Hall  v.  Stowell,  supra,  Strohen  v.  Franklin,  etc.,  115  Pa. 
273,  8  Atl.  843,  is  accepted  by  the  Appellate  Division  as  the  first  of  a 
long  list  of  cases,  which  indorse  the  principle  that,  after  a  building  and 
loan  association  has  been  dissolved  and  gone  into  the  hands  of  receiv- 
ers, the  borrower  shall  repay  what  he  has  borrowed,  with  interest, 
less  what  he  has  paid  on  the  loan,  with  interest.  That  borrower  and 
shareholder  are  distinct  relationships.  As  shareholder,  he  should 
bear  his  share  of  the  loss.  As  borrower,  he  should  have  the  benefit 
of  the  rescission  of  the  contract,  and  should  repay  what  he  has  re- 
ceived, less  what  he  has  paid  on  account  thereof.  The  facts  in  the 
Hall  V.  Stowell  Case  are  illuminating.  Mrs.  Stowell  borrowed  $2,250. 
She  bid  10  per  cent,  premium  for  the  loan.  The  loan,  with  premium 
added  thereto,  amounted  to  $2,475.  She  then  subscribed  for  24^ 
shares  of  stock  at  par  value  of  $2,475,  stnd  assigned  the  stock  to  the 
corporation  as  collateral  security  for  the  loan.  Thus  the  premium  bid 
was  added  to  the  stock,  and  the  stock  was  to  be  paid  f6r  in  monthly 
payments.  The  pa)mients  were  to  be  80  cents  a  share  of  stock  until 
loan  was  fully  paid.  The  80  cents  a  share  was  made  up  of  50  cents 
a  share,  which  equaled  6  per  cent,  interest  on  $2475,  and  30  cents  a 
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share  toward  payment  of  stock.  The  corporation  had  assumed  a  first 
mortgage  of  $i,8oo,  and  advanced  to  Mrs.  Stowell  $450.  Mrs. 
Stowell  paid  6  per  cent.-  interest  on  the  entire  $2,475.  The  corpora- 
tion paid  S  per  cent,  interest  on  the  first  mortgage.  In  this  situation 
the  court  made  up  the  account  in  this  way : 

Defendant  received fi50  00 

She  paid  out,  excess  of  interest  for  ten  months  on  the  $1,800..  $33  00 

Also  interest  for  ten  months  on  premium 24  75      57  75 

Balance  due  corporation • $392  25 

Such  method  of  adjustment,  the  court  says,  compels  the  defend- 
ant to  lose  the  $24.75  P^^^  originally  on  the  stock,  and  also  the  $7.42 
paid  by  her  each  month  upon  the  stock.  "She  is  allowed,  however, 
all  her  counsel  asks  for  her  in  his  brief  submitted  upon  the  argument, 
and  substantial  justice  and  equity  are  apparently  done  in  the  prem- 
ises." It  will  be  noticed  that  the  Hall  v.  Stowell  Case  which  I  am 
examining  was  a  submission  to  the  Appellate  Division  under  section 
1279,  Code  N  Y.,  and  that  the  main  contention  therein  was  upon 
the  question  of  usury. 

In  Breed  v.  Ruoff,  173  N.  Y.  341,  66  N.  E.  5,  the  Court  of  Appeals 
refuses  to  sustain  the  action  of  tl' .  Trial  Court,  which  had  been 
affirmed  by  the  Appellate  Division.  The  Trial  Court  refused  to  as- 
sist the  receivers  to  gather  in  the  assets,  but  there  is  not  one  word  in 
the  opinions,  below  or  above,  showing  what  portion  of  the  estate  was 
to  be  sold  under  the  mortgage,  and  the  case  is  distinctly  sent  back,  so 
that  the  .trial  court  may  "ascertain  the  amount,  if  any,  due  upon  said 
mortgage." 

In  Riggs  V.  Carter,  77  App.  Div.  581,  79  N.  Y.  Supp.  178,  among 
the  facts  set  forth  before  the  opinion  itself  is  reached,  and  upon  which, 
presumably,  the  opinion  is  based,  it  appears  that  on  September  18, 
1897,  Carter  executed  a  bond  and  mortgage.  The  mortgage  contain- 
ed a  condition  as  follows:  "*  *  *  And  a  monthly  premium  of 
$4.80  for  the  cash  advanced^  on  the  maturity  value  of  said  share/' 
(The  italics  are  my  own.) 

Neither  the  Trial  Court  nor  the  Appellate  Division  vouchsafes  to 
explain  why  they  devote  their  attention  to  the  language  which'  is 
found  in  the  matter  descriptive  of  the  obligation,  rather  than  to  the 
wording  of  the  obligation  itself,  and  it  seems  unimportant  to  inquire. 

The  vital  point  is  this :  The  court  finds,  and  the  Appellate  Divi- 
sion so  interprets  that  finding,  that  nothing  except  interest  was  paid 
by  the  defendant,  which  was  referable  to  the  loan  itself.  In  other 
words,  the  lower  court  found  as  a  fact  that  under  the  contract  be- 
tween the  parties  the  premiums  were  payments  upon  the  stock. 

It  is  true  that  I  am  dealing  with  the  same  corporation  which  the 
trial  court  had  before  it  in  Riggs  v.  Carter,  but  I  am  unaware  of  any 
rule  which  compels  me  to  agree  with  that  court  in  its  finding,  even  if 
the  facts  were  identical.  The  facts,  however,  are  not  identical.  The 
Confj^ecticut  mortgage  fails  to  contain  the  descriptive  language  quot- 
ed by  the  New  York  courts.  The  bdnd  explains  what  the  real  con- 
tract between  the  parties  was.  That  is  identical  in  its  terms  in  both 
cases.     If  the  description  thereof  in  the  Connecticut  mortgage  were 
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the  same  as  in  the  New  York  mortgage,  I  should  be  forced  to  look 
to  the  terms  in  which  the  parties  themselves  expressed  their  con- 
tract, rather  than  to  an  explanation  thereof  made  by  some  convey- 
ancer. 

The  premiums  in  our  cases  are,  beyond  the  shadow  of  a  doubt,  ref- 
erable to  the  loan  itself ;  and  so  we  find,  at  last,  that  in  the  matter  at 
issue  there  is  no  difference  between  the  highest  courts,  and  any 
fancied  difference  grows  out  of  one  of  two  things :  Either  a  misin- 
terpretation of  law  in  the  lower  New  York  court,  by  assuming  that 
what  some  one  has  said  the  parties  agreed  to  do  expresses  their  in- 
tention, rather  than  what  appears  in  the  very  paper  in  which  the  in- 
tention is  set  forth  in  plain  words ;  or  a  finding  of  fact  based  upon 
some  evidence  which  is  not  accessible  to  our  eyes  in  the  printed  re- 
port of  the  New  York  case. 

If  I  were  driven  to  the  point,  howfever,  I  should  not  hesitate  to  say 
that  the  question  before  me  is  one  of  general  law,  over  which  the 
federal  judiciary  is  entitled  to  hold  an  independent  judgment.  I 
could  not  sacrifice  my  own  sense  of  equity  and  fair  dealing  at  the  be- 
hest of  any  judicial  body,  except  those  which  I  am  bound  in  law  to 
obey.  And  as  I  say  this  I  feel  it  a  duty,  as  well  as  a  privilege,  to  ex- 
press my  sincere  respect  for  and  abiding  faith  in  the  court  of  last 
resort  in  the  state  of  New  York.  My  loving  respect  for  the  Supreme 
Court  of  my  own  state,  as  well  as  for  its  individual  members,  does 
not,  I  fervently  hope,  need  expression;  it  exists,  and  is  absolute, 
complete,  and  unreserved.  I  am  comforted  with  regard  to  my  inde- 
pendent judgment  in  this  matter  to  find  that  the  same  point  has  been 
reached  by  a  large  number  of  courts  of  last  resort  in  different  states, 
all  of  high  worth  and  esteem. 

My  attention  has  been  called  to  a  few  instances  in  which  the  fed- 
eral courts  have  followed  the  rule  of  settlement  of  the  domiciliary 
state,  but  those  are  cases  in  which  the  local  judge  was  dealing  with 
an  ancillary  receivership,  and  the  principal  receivership  arose  under 
a  federal  appointment.  Naturally,  and  for  obvious  reasons,  the  rule 
of  settlement  adopted  by  the  court  making  the  main  appointment  was 
followed  by  the  court  which  dealt  with  the  ancillary  matter.  In  the 
case  at  bar  the  main  receivership  is  the  creation  of  a  tribunal  of  a 
sister  state.  It  would  be  pleasant  to  co-operate  in  producing  a  ho- 
mogeneous rule  of  settlement  for  all  borrowing  shareholders  in  this 
dissolved  corporation,  but  I  cannot  sacrifice  my  settled  convictions 
to  produce  such  a  result,  and  I  beg  to  suggest  to  the  counsel  for  the 
receivers  that  our  state  tribunals  were  at  their  disposal,  and,  having 
begun  in  a  neighboring  local  forum,  it  was  not  illogical  for  them  to 
continue  their  efforts  in  the  same  direction. 

Towle  v.  Am.  B.  &  L.  Ass'n  (C.  C.)  6i  Fed.  447,  can,  I  agree,  be 
distorted  into  a  sanction  for  the  plaintiffs'  contention,  but  I  must  beg 
leave  to  doubt  whether  Judge  Grosscup  himself  would  sustain  the 
position  which  is  required  herein ;  and,  beyond  that,  I  am  unable  to 
agree  with  his  original  premise,  and  his  general  conclusion  is  ^6me- 
what  isolated.  I  do  not  think  that  these  associations,  especially 
when  dissolved  by  failure  of  the  scheme,  are  in  any  reasonable  sense 
of  the  term  business  copartnerships. 
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The  association  is  a  corporation,  with  corporate  rights,  and  the 
members  are  the  stockholders.  As  stockholders,  pure  and  simple, 
the  members  have  a  distinct  contractual  relation.  When  a  member 
becomes  also  a  borrower,  he  makes  a  separate  and  distinct  contract. 
He  plays  a  double  part,  it  is  true,  which  is  frequently  called  a  dual 
role,  but  each  part  is  distinct,  and  clearly  defined.  The  duties  and  ad- 
vantages of  the  one  relation  do  not  in  any  sense  add  to,  diminish,  or 
change  the  duties  and  advantages  pertaining  to  the  other. 

From  this  viewpoint  it  becomes  appropriate  to  remark  that  the  do- 
ings of  a  building  and  loan  association  are  sui  generis.  The  wrecks 
of  such  corporations  along  the  shores  of  the  judicial  tribunals  tend 
very  strongly  to  sustain  the  conviction  that  the  plan  upon  which  they 
were  organized  was  Utopian,  and  slightly  lacking  in  plain,  practical, 
ordinary  common  sense.  The  words  in  which  to  dress  such  a  plan 
were  inevitably  vague  and  hazy,  and  it  is  therefore  not  surprising  that 
the  painful  absence  of  set  terms  and  clear  expressions  has  led  the  ju- 
dicial interpreters  in  the  earlier  stages  of  the  litigation  into  a  verita- 
ble (juagmire  of  opinions.  But  whenever  and  wherever  a  clear  dis- 
tinction exists  in  the  contracts  between  payments  to  be  applied  to 
loans  and  payments  to  be  applied  to  stock,  it  is  a  simple  matter  to 
carry  out  the  intention  of  the  parties  as  expressed  in  their  contract, 
and  this  position  in  these  latter  days  has  been  consistently  and  uni- 
formly taken  by  the  courts. 

If  in  any  case  the  scheme  materializes,  it  is  true  that  a  time  must 
come  when  the  reduction  of  the  loan  on  the  one  hand,  and  the  pay- 
ments toward  stock  on  the  other,  will  bring  the  parties  to  a  point 
where  one  hand  washes  the  other,  and  the  complicated  §guring  will 
be  wiped  from  the  slate,  the  stock  becoming  full  paid  and  the  loan 
extinguished.  Such  a  chimerical  moment,  however,  is  part  of  the 
Utopian  dream,  and  when  death  arrives,  as  it  naturally  must,  before 
maturity,  the  attempt  at  legerdemain  vanishes  into  the  air  from 
which  it  was  evoked,  and  the  parties  are  thrown  back  upon  and  into 
their  original  undertaking. 

It  follows,  from  what  has  been  said,  that  I  am  unable  to  accept  the 
EngHsh  plan  of  settlement,  which  has  been  followed  occasionally  in 
the  past  on  this  side  of  the  ocean.  I  am  in  hearty  accord  with  the 
plan  adopted  by  many  eminent  courts,  among  which  the  Supreme 
Court  of  my  own  state  is  not  the  least.  The  borrowers  should  be 
charged  with  the  amounts  which  they  borrowed,  with  6  per  cent,  in- 
terest thereon,  and  from  those  sums  should  be  deducted  in  each 
instance  the  interest  and  premiums  which  they  have  paid,  applied 
according  to  the  rule  of  partial  payments.  The  balance  found  will 
be  the  amounts  due  the  complainants.  It  has  been  agreed  that  tfie 
time  for  redemption  shall  be  three  months. 

Let  decrees  be  entered  in  each  case  in  accordance  with  this  opinion. 
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PURNELL  ▼:  PAGE,  Sheriif. 

(drcalt  Court,  E.  D.  North  Carolina.    April  28,  1903.) 

1.  Fedebal  Courts  —  Jusibdiction  —  Taxation  —  Injunction— Amouwt  Ih- 

VOLVED. 

Under  Act  Aug,  IS,  188S,  c.  866,  9  1,  25  Stat  434  [U.  S.  Comp.  St  1901, 
p.  508],  limiting  the  JurisdlcUon  of  the  Circuit  Courts  of  the  United  States 
to  suits  where  the  matter  In  dispute,  ezclusive  of  Interest  and  costs,  ex- 
ceeds the  sum  or  value  of  $2,000,  such  court  bad  no  Jurisdiction  of  a  suit 
to  restrain  the  enforcement  of  a  personal  state  tax  amounting  only  to* 
$80,  though  the  tax  constituted  a  cloud  on  the  complainant's  title  to  really 
the  value  of  which  exceeded  $2,000. 

In  Equity. 

Edw.  J.  Best  and.  F.  H.  Busbee,  for  complainant* 
Locke  Craig  and  Watson  &  Buxton,  for  defendant 

SIMONTON,  Circuit  Judge.  This  is  a  bill  filed  by  the  Honorable 
Thomas  R.  Pumell,  District  Judge  of  the  United  States  for  the 
Eastern  District  of  North  Carolina,  in  behalf  of  himself  and  all  other 
federal  officeholders  in  that  state,  against  the  sheriff  of  Wake  county, 
of  that  state,  praying  an  injunction.  The  North  Carolina  corpora- 
tion or  tax  commission,  under  an  act  of  the  Legislature  of  that  state 
imposing  a  tax  on  income,  had  assessed  a  tax  on  the  salary  of  Judge 
Purnell  as  District  Judge  in  the  sum  of  i  per  cent,  on  the  said  sal- 
ary; the  whole  tax  assessed  being  $8o.  Upon  his  failure  to  pay 
this  tax,  execution  was  issued,  and  placed  in  the  hands  of  the  sheriff 
of  said  county.  The  sheriff,  proceeding  under  said  execution,  has 
levied  upon  property  of  Judge  Purnell  amounting  in  value  to  several 
hundred  dollars  to  enforce  the  payment  of  this  tax,  beside  which, 
the  lien  of  the  execution  clouds  the  title  of  realty  worth  over  $5,000. 
The  bill  is  filed  to  restrain  the  sheriff  upon  the  ground  that  said  tax 
is  wholly  unconstitutional  and  void.  The  illegality  of  the  tax  is  not 
the  sole  ground  upon  which  the  injunction  is  sought.  Various  jequi- 
table  considerations  are  also  stated,  which  must  be  passed  upon,  and 
thus  the  jurisdiction  of  the  court  is  sustained.  Milwaukee  v.  Koef- 
fler,  116  U.  S.  219,  6  Sup.  Ct.  372,  29  L.  Ed.  612;  Dows  v.  Chicago, 
II  Wall.  108,  20  L.  Ed.  65;  Gulf,  etc.,  R.  Co.  v.  Hewes,  183  U.  S. 
68,  22  Sup.  Ct.  26,  46  L.  Ed.  86. 

Judge  Purnell  is  an  officer  of  the  United  States.  His  court  and 
his  office  and  himself  are  among  the  means  created  by  acts  of  Con- 
gress, within  the  provisions  of  the  Constitution,  to  carry  on  the  pow- 
ers vested  in  the  general  government.  The  states  have  no  power, 
by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any  man- 
ner control  the  operation  of  such  laws,  or  offices  and  officers  created 
under  them.  Van  Brocklin  v.  Tennessee,  117  U.  S.  155,  156,  6  Sup. 
Ct.  670,  29  L.  Ed.  84s;  McCulloch  v.  Maryland,  4  Wheat.  316, 
4  L.  Ed.  579;  Osborn  v.  Bank,  9  Wheat.  738,  6  L.  Ed.  204;   Provi- 

T 1.  Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  ▼.  Lombard,  19  C  C.  A.  75;  Tennent-Stribllng  Shoe 
Co.  v.  Roper,  36  C.  C.  A.  459. 

Bee  Courts,  toL  13,  Cent  Dig.  f  89a 
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dence  Bank  v.  Billings,  4  Pet.  514,  7  L.  Ed.  939;  Weston  v.  City 
Council,  2  Pet.  449,  7  L.  Ed.  481 ;  Banks  v.  Mayor,  7  Wall.  16,  19 
L.  Ed.  57.  The  same  limitation  exists  as  to.  the  taxing  power  of 
the  United  States.  "As  the  states  cannot  tax  the  powers,  opera- 
tions, or  the  property  of  the  United  States,  nor  the-  means  which 
they  employ  to  carry  their  powers  into  execution,  so  it  has  been 
held  that  the  United  States  have  no  power  under  the  Constitution 
to  tax  the  instrumentalities  nor  the  property  of  the  state."  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  157  U.  S.  584,  15  Sup.  Ct.  690,  39 
L.  Ed.  759.  The  precise  point  involved  in  this  case  was  decided  by 
the  Supreme  Court  of  the  United  States  in  Dobbins  v.  Commission- 
ers, 16  Pet.  435,  lo  L.  Ed.  1022.  In  that  case  the  commissioners 
of  Erie  county.  Pa.,  undertook  to  tax  the  salary  of  a  captain  of  a 
United  States  revenue  cutter  under  an  act  prescribing  a  tax  to  be 
paid  by  all  taxable  persons,  and  on  all  officers  and  positions  of  profit, 
without  qualification.  In  an  elaborate  opinion,  the  Supreme  Court 
reversed  the  judgment  of  the  Supreme  Court  of  Pennsylvania,  which 
had  sustained  the  tax.  Among  other  things,  the  court  says  that  the 
act  of  Congress  fixed  the  compensati^-  ..  this  officer,  who  was  one 
of  the  means  established  by  Congress  to  carry  out  its  constitutional 
powers.  The  state,  by  taxing  this  compensation,  diminished  the 
recompense  which  Congress  had  determined  the  officer  must  have. 
In  this  the  act  of  the  state  conflicted  with  the  law  of  Congress  made 
in  pursuance  of  the  Constitution,  the  supreme  law  of  the  land.  Judge 
Purnell  has  his  salary  secured  to  him,  under  the  Constitution,  from* 
any  diminution,  so  long  as  he  remains  in  office.  Article  3,  §  i.  A 
fortiori,  no  state  by  any  act  can  diminish  his  compensation.  Com- 
monwealth V.  Mann,  5  Watts  &  S.  403.  And  so,  applying  the  same 
principle,  the  Supreme  Court,  in  Collector  v.  Day,  11  Wall.  113,  20 
L.  Ed.  122,  held  that  it  is  not  competent  for  Congress,  under  the 
Constitution  of  the  United  States,  to  impose  a  tax  upon  the  salary 
of  a  judicial  officer  of  a  state. 

It  is  earnestly  contended  that  the  income,  only,  of  Judge  Purnell 
has  been  assessed.  But  in  estimating  his  income  his  salary  is  in- 
cluded. So  it  is  a  direct  tax  on  his  salary.  If  on  its  receipt  he 
had  invested  it  in  any  real  or  personal  property,  such  property  could 
be  taxed.  But  assessing  his  salary  as  it  comes  into  his  hands  as 
salary  is  a  direct  tax  on  the  salary,  and  a  reduction  thereof  pro  tanto. 

Whilst,  however,  there  can  be  no  doubt  that  this  attempt  to  tax 
the  salary  of  the  complainant  is  invalid  and  contrary  to  the  Con- 
stitution and  law  of  the  United  States,  there  is  an  objection  to  this 
bill  of  a  character  so  formidable  that  it  is  doubtful  if  it  can  be  enter- 
tained by  this  court.  This  objection  is  to  the  jurisdiction  of  the 
court,  and  it  is  an  objection  of  which  the  court  itself  must  take  no- 
tice before  it  can  adjudicate  the  cause.  Morris  v.  Gilmer,  129  U. 
S.  315,  9  Sup.  Ct.  289,  32  L.  Ed.  690;  Shreveport  v.  Cole,  129  U.  S. 
36,  9  Sup.  Ct.  210,  32  L.  Ed.  589.  This  objection  is  that  the  amount 
in  controversy  is  not  within  the  jurisdiction  of  the  court.  The  act 
of  March  3,  1887,  c.  373,  §  i,  24  Stat.  552,  corrected  in  1888  (Act 
Aue.  13,  1888,  c.  866,  §  I,  25  Stat.  434  [U.  S.  Comp.  St.  1901,  p. 
508]),  declares  "that  the  Circuit  Courts  of  the  United  States  shall 
128  F.— 32 


Digitized  by 


Google 


498  128  FBDBBAL  REPORTER. 

have  original  cognizance,  concurrent  with  the  courts  of  the  several 
states,  ofall  suits  of  a  civil  nature  at  common  law  or  in  equity  where 
the  matter  in  dispute,  exceeds,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2,000,  and  arising  under  the  Constitution  and  laws 
of  the  United  States  or  treaties  made,  or  which  shall  be  made,  under 
their  authority."  This  provision  was  discussed  in  United  States  v. 
Sayward,  160  U.  S.  493,  16  Sup.  Ct.  371,  40  L.  Ed.  508.  The  court 
there  held  that  the  Circuit  Court  cannot,  under  the  statute,  take 
original  cognizance  of  a  case  arising  under  the  Constitution  or  laws 
of  the  United  States,  unless  the  sum  or  value  of  the  matter  in  dis- 
pute, exclusive  of  interest  and  costs,  exceeds  $2,000.  It  is  true  that 
in  that  case  the  only  question  was,  did  the  limitation  apply  to  suits 
by  the  United  States?  And  it  was  held  that  it  did  not  apply.  But 
the  conclusion  reached  was  sustained  by  a  comparison  of  the  phrase- 
ology used  when  suits  by  the  United  States  were  provided  for,  and 
the  omission,  to  restate  these  words  of  limitation  which  had  been 
used  in  the  other  subdivisions  prescribing  the  jurisdiction  of  the 
Circuit  Court.  The  point,  however,  was  explicitly  decided  in  Fish- 
back  y.  Western  Union  Telegraph  Co.,  .161  U.  S.  99,  16  Sup.  Ct. 
506,  40  L.  Ed.  630.  And  it  was  again  affirmed  in  Holt  v.  Indiana 
Manufacturing  Co.,  176  U.  S.  72,  73,  20  Sup.  Ct.  273,  44  L.  Ed.  374. 
"The  difficulty,"  says  the  court,  "is  that  the  pecuniary  limitation  of 
over  $2,000  applied,  and  the  taxTes  in  question  did  not  make  that 
amount.  And  the  effect  on  future  taxation  of  a  decision  that  the 
•particular  taxation  is  invalid  cannot  be  availed  of  to  add  to  the  sum 
or  value  of  the  matter  in  dispute."  This  case. quotes  as  authority 
for  this  New  England  Mortgage  Co.  v.  Gay,  I4.«;  U.  S.  123,  12  Sup. 
Ct.  815,  36  L.  Ed.  646;  Clay  Center  v.  Farmers'  Loan  &  Trust  Co., 
145  U.  S.  224,  12  Sup.  Ct.  817,  36  L.  Ed.  685;  Citizens'  Bank  v. 
Cannon,  164  U.  S.  319,  17  Sup.  Ct.  89,  41  L.  Ed.  451 ;  Walter  v.  N. 
E.  R.  Co.,  147  U.  S.  370,  13  Sup.  Ct.  348,  37  L.  Ed.  206;  Came  v. 
Russ,  152  U.  S.  250,  14  Sup.  Ct.  578,  38  L.  Ed.  428.  And  this  con- 
clusion was  maintained  notwithstanding  the  fact  that  under  operation 
of  the  act  of  3d  March,  1891,  there  is  no  pecuniary  limitation  on 
appeals  directly  from  the  Circuit  Court  to  the  Supreme  Courts  un- 
der The  Paguate  Habana,  175  U.  S.  677,  20  Sup.  Ct.  290,  44  L.  Ed. 
320.  Evidently  this  means  that,  when  the  jurisdiction  of  the  Circuit 
Court  is  in  question,  the  act  of  1887--88  is  still  unrepealed,  and  fixes 
the  law.  The  amount  of  the  taxes  in  this  case  is  $80,  and  from  this 
case  it  would  appear  that  this  is  the  amount  in  controversy.  It  is 
charged  that  a  cloud  has  been  created  on  the  title  of  property  largely 
exceeding  this  amount,  and  perhaps  greater  in  value  than  $2,000, 
but  this  will  not  affect  the  question.  In  Ross  v.  Prentiss,  3  How. 
772,  II  L.  Ed.  824,  the  court  says: 

"The  motion  to  dismiss  the  appeal  is  resisted  by  the  appellant,  who  Inaists 
that  the  Jurisdiction  depends  on  the  value  of  the  property  on  which  the  execu- 
tion has  been  laid,  and  the  amount  of  appellant's  interest  in  it  and,  as  the 
property  is  worth  much  more  than  the  sum  required  to  give  jurisdiction,  he 
has  the  right  to  appeal  to  this  court  from  the  decree  of  the  Circuit  Ck>urt,  be- 
cause he  may  lose  the  whole  benefit  of  his  property  by  a  forced  sale.  We 
think  otherwise.  The  only  matter  in  controversy  is  the  amount  claimed  in  the 
execution.    The  dispute  is  whether  the  property  in  question  is  liable  to  be 
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charged  with  it,  or  not  The  Jurisdiction  does  not  depend  upon  the  amount 
of  any  contingent  loss  or  damage  which  one  of  the  parties  may  sustain  by  a 
decision  against  him,  but  upon  the  amount  In  dispute  between  them,  and,  as 
that  amount  in  this  case  is  below  $2,000,  the  appeal  must  be  dismissed." 

With  a  clear  conviction  that  the  action  of  the  sheriff  in  this  matter 
IS  entirely  invalid,  I  have  reached  reluctantly  the  conclusion  that  the 
court  is  without  jurisdiction  to  offer  the  relief  asked.  The  bill,  there- 
fore, must  be  dismissed,  but  without  prejudice  to  the  right  of  the 
complainant  to  seek  his  remedy  in  any  other  tribunal.  Nothing  is 
now  decided,  except  that  the  case  does  not  come  within  the  limited 
jurisdiction  of  this  court. 


STANWOOD  et  al.  v.  WISHARD  et  aL 
(Circuit  Court,  S.  D.  Iowa,  Central  Division.    March  2,  1902.) 

1.  AlTOBNET   AND    CLIENT— DUTT    OF    ATTOBNET    TO    KEEP    CLIENT    ADVISED— 

AcQUiBiNo  Title  to  Pbopebtt  Advebse  to  Client's  Intebebts. 

It  is  the  duty  of  an  attorney  to  keep  his  client  advised  at  all  times  of 
any  facts  which  may  affect  the  client's  rights,  and  a  court  of  equity  will 
not  permit  him  to  acquire  title  to  property  in  any  way  the  subject  of  the 
litigation  without  the  knowledge  of  the  client,  and  adverse  to  his  rights 
or  interests,  but  will  decree  that  he  holds  such  title  as  trustee  for  the 
client,  although  acquired  with  his  own  money. 

2.  Sake— Suit  bt  Client  to  Declabe  Tbust— Defenses. 

A  bill  alleged  that  complainants  were  owners  of  obligations  of  a  trust 
company  whi^h  became  insolvent  and  went  into  the  hands  of  a  receiver ; 
that  at  the  time  defendant  held  the  title  to  real  estate,  subject  to  certain 
mortgages,  In  trust  for  the  company,  to  secure  obligations  which  had  been 
substantially  paid  before  the  Insolvency,  and  was  receiving  rents  there- 
from far  exceeding  the  charges  thereon;  that  complainants,  who  resided 
at  a  distance,  employed  defendant  as  their  attorney  to  represent  their  in- 
terests, and  he  placed  their  claims  in  Judgments,  no  part  of  which  has 
been  paid ;  that,  pending  the  receiver^hip,  defendant,  without  their  knowl- 
edge, purchased  the  mortgages  against  the  property  he  held  in  trust,  fore- 
closed the  same,  and  acquired  the  title  in  his  own  name,  and  has  since 
collected  a  large  amount  in  rents  thetefrom.  The  bUl  prayed  that  de- 
fendant be  decreed  to  hold  the  property  in  trust  for  complainants,  and 
required  to  account  for  the  rents,  and  to  convey  to  them  on  payment  of 
any  sum  found  to  be  justly  due  him  for  money  expended  by  him  in  the 
purchase.  Beld,  that  a  plea  setting  up  .that  shortly  before  the  foreclosure 
sale  the  receiver  had  sold  the  property  with  other  assets  of  the  company, 
and  received  payment  therefor,  stated  no  ground  of  defense,  it  not  appear- 
ing that  defendant  notified  complainants  of  such  impending  sale,  and  the 
trust  alleged  by  complainants  having  arisen  through  his  action  in  sub- 
sequently acquiring  title  to  the  property  while  acting  as  their  attorney, 
and  without  their  knowledge,  and  while  he  was  receiving  the  rents  there- 
from. 

This  action  is  by  bill  in  equity.  Defendant  Wishard  has  filed  a 
plea,  now  for  determination.    The  bill  is  as  follows : 

For  many  years  prior  to  1896  the  defendant  the  Des  Moines  Loan  &  Trust 
Company,  of  Des  Moines,  Iowa,  was  engaged  in  loaning  money  on  real  estate 
security  in  Iowa  and  other  northwestern  states,  and  in  selling  notes,  bonds, 
and  securities  to  parties  in  the  East  Defendant  Wishard,  of  Des  Moines, 
for  many  years  has  been  a  practicing  lawyer  In  the  United  States  and  state 
courts  of  Iowa,  and  from  1892  to  1896  was  president  of  the  said  trust  com- 

H  1.  See  Attorney  and  Client,  vol.  5,  Cent.  Dig.  §§  251,  256. 
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pany.  Prior  to  189i5,  complainants,  residing  in  the  East,  relying  on  Wlshard's 
professions  of  friendship,  and  his  full  knowledge  of  the  condition  of  the  trust 
company,  were  induced  by  him  to  loan  large  sums  of  money  to  the  trust 
company,  and  to  purchase  securities  from,  indorsed  and  guarantied  by  it. 
January  1,  1896,  Wishard  retired  from  the  trust  company,  but  continued  in 
the  practice  of  law.  A  few  months  thereafter  the  district  court  of  Polk 
coimty,  Iowa,  appointed  a  receiver  of  the  trust  company  because  of  its  In- 
solvency, and  to  conserve  its  assets,  and  for  winding  it  up.  Therefore  Wish- 
ard,  both  claiming  to  have  and  having  full  knowledge  of  the  affairs  and  con- 
ditions of  the  trust  company,  and  still  professing  friendship  for  complainants, 
and  his  ability  to  fully  and  promptly  collect  the  sums  due  them,  undertook 
said  duties;  they  wholly  relying  on  his  efforts.  Wishard  put  their  claims 
in  Judgments  against  the  trust  company,  which  as  yet  are  wholly  unpaid. 
He  acted  in  like  capacity  for  others,  and  obtained  Judgments,  and  for  those 
who  may  Join  brings  this  action. 

While  Wishard  was  still  president  of  the  trust  company,  at  his  instance 
the  company  made  an  agreement  with  one  Kennedy  by  which  Kennedy  be- 
came the  owner  of  a  large  portion  of  the  assets  of  the  company.  Including 
more  than  5,000  acres  of  land,  and  the  trust  company  became  the  owner  of 
valuable  real  estate  in  Des  Moines.  But  in  making  this  exchange  Kennedy 
conveyed  the  legal  title  of  the  Des  Moines  property  to  Wishard,  but  in  trust 
for  the  trust  company.  Wishard  has  been  in  possession  of  this  property  ever 
since  receiving  said  conveyance,  in  September,  1895.  This  property  has  been 
covered  by  buildings  of.  high  earnings  or  rentals,  far  exceeding  the  taxes  and 
other  charges.  Wishard  took  this  property  under  a  writing  with  the  trust 
company  to  hold  the  property  in  trust  for  the  payment  of  certain  indebted- 
ness of  several  parties,  creditors  of  the  company,  of  $7,500,  and  for  such 
sums  as  the  company  then  or  thereafter  might  be  owing  to  him,  and  to  in- 
demnify him  by  reason  of  a  bond  he  had  signed  for  the  company.  Prior 
thereto  Kennedy  had  given  mortgages  thereon  aggregating  $33,000.  Prior 
to  April  30,  1896,  the  trust  company  had  paid  off  all  indebtedness  for  which 
Wishard  held  the  property  in  trust,  excepting  $754.16,  which,  as  he  claimed, 
was  owing  him  for  services,  and  $1,000  of  said  mortgage  indebtedness,  which 
he  had  guarantied,  and  a  contingent  claim  on  a  bond  which  be  had  signed; 
but  that  during  or  prior  to  March,  1897,  the  rents  of  the  property  had  fully 
wiped  out  all  sums  for  which  he  took  the  property  in  trust  The  mortgages 
referred  to  aggregate  $33,000,  as  follows :  One  for  $2,000.  one  for  $6,000,  one 
for  $25,000.  The  largest  one  was  to  the  defendant  Des  Moines  Savings 
Bank.  These  three  mortgages  rested  on  separate  pieces  of  property.  Wish- 
ard's  duties  as  attorney  for  the  complainants  required  him  to  preserve  the 
property  frona  foreclosure,  and  to  establish  complainants'  claims  as  liens  on 
and  against  the  Des  Moines  real  estate  referred  to.  But,  to  prevent  com- 
plainants from  participating  in  the  rents  and  collecting  the  sums  due  them, 
and  to  cut  them  off  in  their  claims  to  said  property,  Wishard  undertook  to 
and  did  purchase  the  mortgages  of  $2,000  and  $6,000,  and  had  them  assigned 
to  himself;  and  with  a  like  fraudulent  purpose  he,  as  attorney,  for  com- 
plainants, and  also  as  attorney  for  the  savings  bank,  entered  into  a  contract 
with  the  bank  by  which  the  bank  assigned  to  him  the  $25,000  mortgage. 
Wishard  undertook  in  his  own  name,  but  for  the  joint  benefit  of  himself  and 
the  bank,  to  foreclose  the  three  mortgages,  and  thereby  cut  off  complainants 
from  participating  in  said  rents,  and  from  asserting  claims  or  liens  against 
any  of  the  property,  both  Wishard  and  the  bank  being  charged  with  knowl- 
edge and  knowing  of  complainants'  rights,  and  that  said  contract  with  the 
bank  was  in  violation  of  Wlshard's  duties  to  complainants.  In  1897  said 
foreclosure  suits  were  brought,  and  soon  thereafter  they  went  to  decrees  iu 
his  (Wishard's)  name.  No  one  of  complainants  were  made  parties  thereto, 
excepting  Annie  W.  Stanwood.  She  was  Induced  to  appear,  but  made  no 
defense  by  Wishard,  her  attorney,  he  advising  her  that  she  had  no  rights 
therein,  and  he  filing  her  answer  for  her,  she  wholly  relying  upon  him  to 
protect  her  rights,  and  she  being  wholly  ignorant  of  her  rights  in  the  matter. 
The  decrees  were  for  more  than  $33,000,  an  amount  in  excess  of  what  was 
owing  by  him  to  the  mortgagees.  Under  special  executions  the  property  was 
sold;   Wishard  receiving  certificates  of  sales,  he  paying  no  money,  but  credit- 
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ing  the  Judgments  for  the  amounts  of  the  sales.  July  31,  18d8,  there  being 
no  redemption,  Wlshard  received  sheriff's  deed  for  all  the  property.  All  of 
these  things  were  done  by  him  in  violation  of  his  duties  to  complainants,  and 
in  hostility  to  their  interests.  August  10,  1898,  Wishard  gave  to  the  bank 
a  mortgage  on  all  the  premises  to  secure  $20,000,  due  July  1,  1903,  still  un- 
satisfied of  record,  and  yet  held  by  the  bank.  This  mortgage  was  in  pursu- 
ance to  the  plan  engaged  in  by  Wishard  as  against  complainants  and  the 
trust  company  as  to  the  title  of  said  premises.  In  violation  of  his  duties  toward 
complainants,  as  both  he  and  the  bank  knew,  as  he  still  held  the  title  in  trust, 
and  the  mortgage  of  the  bank  is  Junior  to  complainants'  rights.  Since  July 
31,  1898,  Wishard  has  received  $25,000  in  rents  from  the  property  in  excess 
of  the  taxes  and  other  charges,  which  should  be  credited  as  against  sum  re- 
quired to  make  redemption.  Ck)mplainants  submit  that  they  have  their  Elec- 
tion at  final  decree  to  have  Wishard  account  for  said  rents  to  them,  or  to 
have  their  claims  established  as  a  first  lien  against  the  property.  Wishard, 
holding  the  legal  title  to  the  real  estate,  was  not  competent  to  take  assign- 
ments of  the  three  mortgages;  and  in  the  foreclosures  he  did  not  disclose 
his  trusteeship,  and  the  decrees  do  not  piurport  to  and  do  not  cut  off  his  right 
as  trustee.  But  then,  and  at  all  times  since,  the  bank  well  knew  that  Wishard 
held  the  property  in  trust  By  reason  of  his  bad  faith  he  can  assert  no  Just 
claim  for  fees  or  compensation  in  and  about  the  matter.  Ck>mplainants  are 
willing  to  pay  to  Wishard  what  may  be  due  him  on  an  accounting  by  reason 
of  any  liens  prior  to  theirs.  Florence  G.  Wishard  is  the  wife  of  Edward  S. 
Wishard.  The  prayer  is  that  Wishard  and  wife  be  decreed  to  have  no  in- 
terest in  the  property  other  than  that  Mr.  Wishard  holds  it  in  trust  until  the 
sums  Justly  due  him  are  paid;  that  he  be  required  to  account  for  said  rents 
and  profits;  that  his  attorney's  liens  on  their  Judgments  be  declared  void; 
that  they  be  allowed  to  redeem  the  said  premises  from  the  foreclosure  pro- 
ceedings ;  that  the  amount  to  redeem  be  fixed,  on  payment  of  which  Wishard 
be  required  to  convey  the  legal  title  to  them ;  and  a  prayer  for  general  and 
equitable  relief.  Such,  in  a  general  way,  is  the  bill  in  so  far  as  it  is  now  for 
consideration. 

Defendant  Wishard's  Plea. 
In  effect  it  is  that  by  virtue  of  certain  proceedings  complainants  are  barred 
from  a  recovery  herein.  The  plea,  when  summarized,  is  as  follows:  The  in- 
solvency and  proceedings  resulting  in  the  appointment  of  a  receiver  for  the 
trust  company  are  recited.  The  legal  title  to  the  real  estate  in  controversy,  at 
the  instance  of  the  company,  was  placed  In  him,  by  virtue  of  a  resolution  of 
the  board  adopted  in  October,  1895,  to  be  by  him  held  in  trust  for  the  payment 
of  certain  investors  with  claims  against  the  company  aggregating  about 
$7,300,  for  what  the  company  then  or  thereafter  might  owe  him,  to  pay  him  for 
the  care  of  the  property,  and  to  reimburse  him  on  account  of  what  he  might 
pay  out  by  reason  of  being  on  its  bonds  and  obligations ;  upon  the  payment  of 
said  claims  the  property  to  be  that  of  the  company.  And  there  was  a  contract 
between  him  and  the  company  of  the  same  date  to  the  same  effect.  Said  debts 
thus  provided  for  had  not  been  paid  when  said  receiver  was  appointed,  and 
said  trusteeship  and  said  matters  and  the  ownership  of  said  property  all  ap- 
peared on  the  books  of  the  company,  and  were  known  by  its  officers  and  the 
receiver,  who  filed  his  report  June  1,  1896,  setting  forth  said  facts  about  the 
real  estate.  Afterwards  the  receiver  brought  suit  to  recover  said  property, 
setting  up  the  trust,  and  claiming  that  Wishard  owed  the  company,  instead  of 
the  company  owing  Wishard.  And  Wishard,  by  answer,  pleaded  that  the  re- 
verse was  true.  In  October,  1896,  the  case  went  to  decree  in  favor  of  Wishard 
that  the  company  owed  him  $754,  reciting  said  trust,  and  empowering  him  to 
continue  in  possession  of  the  property,  and  continuing  the  case  to  the  end  that 
Wishard's  suretyship  for  the  company  could  be  provided  for  later  on.  The 
receiver  borrowed  money  and  paid  off  all  the  debts  connected  with  said  trust, 
excepting  that  owing  Wishard.  The  complainants  employed  him  to  put  their 
claims  in  Judgments,  which  he  did.  Pursuant  to  a  decree  in  the  receivership 
case,  the  receiver,  as  he  was  authorized  to  do,  did  sell  to  himself  said  property 
and  other  assets  for  $12,800,  which  sale  to  said  Marquis  was  approved  June 
30,  1897,  and  the  proceeds  passed  into  his  hands  as  receiver,  and  a  deed  to  said 
^iarquis  was  approved  by  the  court,  and  filed  of  record.    Said  Judgments  in 
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favor  of  the  complainants  were  after  the  appointment  of  a  receiver,  and  were 
not  liens  on  said  real  estate.  By  virtue  of  said  sale  by  the  receiver  the  com- 
plainants have  received  the  full  benefit  of  said  property  to  which  they  are 
entitled.  Said  real  estate  was  sold  under  foreclosures  of  the  prior  mort^ges 
after  the  sale  by  the  receiver,  and,  having  received  said  benefits  in  the  receiver- 
ship proceedings,  the  complainants  have  no  rights  therein,  and  the  rights  of  re- 
demption passed  to  said  Marquis  under  the  receiver's  sale,  and  that  he  (Mar- 
quis) alone  had  the  right  of  redemption  under  the  foreclosure  proceedings.  At 
all  times  since  purchasing  the  said  property  at  the  receiver's  sale  Marquis  has 
claimed  to  own  said  real  estate,  and  now  has  a  suit  pending  in  which  is  involved 
the  title  thereto.    And  he  pleads  said  matters  in  bar  of  complainants'  bill. 

Charles  A.  Clark,  for  plaintiffs. 

J.  M.  Read  and  W.  L.  Read,  for  Wishard. 

McPHERSON,  District  Judge  (after  stating  the  facts  as  above). 
The  rights  of  a  client  as  against  his  attorney  afe  involved  in  this  case. 
Opposing  counsel  are  practically  agreed  as  to  the  general  rules.  These 
rules  are  quite  generally  known  by  the  profession.  The  purpose  of  the 
courts  is  to  enforce  them  in  all  the  cases  if  the  facts  warrant.  The  opin- 
ion of  Judge  Sanborn  in  the  recent  case  of  Trice  v.Comstock,  121  Fed. 
620,  57  C.  C.  A.  646,  before  the  Circuit  Court  of  Appeals  for  this  cir- 
cuit, states  the  rules  as  recognized  by  the  profession  generally.  While 
that  case  was  one  between  principal  and  agent,  the  rules,  in  a  meas- 
ure, are  those  which  govern  the  relations  between  client  and  attorney. 
The  only  difference  is  that  an  attorney  is  held  to  a  higher  degree  of  ac- 
countability than  is  an  agent.  This  is  so  because  of  the  superior  knowl- , 
edge  the  attorney  has  as  to  the  matters  connected  with  the  litigation. 
And  in  so  many  ways  the  attorney  has  the  client  and  his  interests  in  his 
grasp  if  he  is  disposed  to  make  use  of  his  power.  So  that* the  attorney 
must  not  only  at  first  advise  the  client  of  his  rights,  but  must  keep  on 
advising  him.  What  the  attorney  knows  about  the  situation,  and  the 
status  of  the  litigation,  from  time  to  time,  tlie  client  must  know.  The 
attorney  must  not  purchase  or  obtain  an  interest  in  the  property  the  sub- 
ject of  litigation,  adverse  to  the  interest  or  rights  of  the  client.  And 
the  fact  that  the  attorney  furnishes  the  money  with  which  to  make  the 
purchase  does  not  lessen  the  rights  of  the  client.  In  short,  the  attor- 
ney must  keep  hands  off  in  every  sense,  excepting  to  faithfully  inform 
and  represent  the  client,  and  in  all  respects  conserve  the  interests  of  the 
client.  And  whether  during  the  time  he  is  acting  as  an  attorney  or 
after  such  relations  have  ceased,  and  whether  with  his  client's  money 
or  with  his  own  money,  he  purchases  or  acquires  an  interest  in  the  prop- 
erty in  any  way  the  subject  of  litigation,  a  court  of  equit>'  will  decree 
that  he  holds  such  interests  as  trustee  for  the  client.  The  cases  are  uni- 
form upon  the  subject.  Harper  v.  Perry,  28  Iowa,  57;  Poison  v. 
Young,  37  Iowa,  197;  Phillips  v.  Blair,  38  Iowa,  649;  Reickhoff  v. 
Brecht,  51  Iowa,  633;  Lynn  v.  Morse,  76  Iowa,  665,  39  N.  W.  203; 
Insurance  Co.  v.  Perry,  65  Iowa,  709,  22  N.  W.  937 ;  Prouty  v.  Bullard, 
jj  Iowa,  47,  41  N.  W.  559;  O'Dell  v.  Rogers,  44  Wis.  136-178; 
Moore  v.  Bracken,  27  111.  23;  Stockton  v.  Ford,  11  How.  (U.  S.)  246, 
13  L.  Ed.  676;  Baker  v.  Humphrey,  loi  U.  S.  500,  25  L.  Ed.  1065. 
The  rule  was  as  well  stated  in  the  28  Iowa  case  as  can  be  found : 

"The  appUcatioii  of  this  rule  forbids  the  attorney  to  purchase,  against  the 
Interest  of  his  client,  property  sold  in  the  course  of  litigation  in  which  he 
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!s  retained:   and  such  sales  will  be  held  void,  or  the  attorney  will  be  held 
as  the  trustee  of  his  client,  and  required  to  account  as  such." 

Perry  on  Trusts,  §  202,  is  to  the  same  effect. 

And  an  attorney  must  keep  his  client  advised  of  what  is  being  done, 
to  the  end  that  the  client  can  attend  sales  and  give  directions  in  the 
business  affairs  of  the  litigation,  and  at  judicial  sales  become  a  pur- 
chaser, and  at  private  sales  buy  in  outstanding  titles  or  liens,  to  either 
perfect  his  title  or  make  his  claim.  This  phase  of  his  duties  is  well 
stated  by  Justice  Nelson  in  Stockton  v.  Ford,  above  cited,  as  follows : 

"There  is  another  ground  of  defense  set  up  in  the  pleadings,  and  sup- 
ported by  the  proofs,  which  has  not  been  satisfactorily  answered.  And  that 
is  that  the  plaintiff  waa  the  attorney  of  Pryor  in  the  Judgment  against  Ford, 
employed  to  enforce  its  collection;  and  while  holding  this  relation  to  him, 
and  after  the  assignment  of  Jones  to  the  latter,  he  became  the  purchase 
in  his  own  name,  without  communicating  the  fact  to  his  client,  and  obtain- 
ing his  consent.  Holding  this  relation  to  Jones  at  the  time  of  the  purcliase, 
it  was  his  duty  to  have  advised  him  of  the  seizure  and  sale,  so  as  to  have 
enabled  him  to  prevent  a  sacrifice  of  the  judgment  on  the  sale;  and,  having 
not  only  neglected  to  do  this,  but  having  purchased  the  judgment  himself, 
a  court  of  equity  will  fasten  upon  the  purchase  a  trust  for  the  benefit  of 
the  client" 

And  the  duty  of  an  attorney  to  report  to  his  client  and  keep  him  ad- 
vised of  the  facts  is  illustrated  and  enforced  in  Insurance  Co.  v.  Perry, 
65  Iowa,  709-711, 22  N.  W.  937. 

It  is  to  be  seen  whether,  under  the  recitals  of  the  bill  and  the  plea, 
Wishard  holds  this  property  in  trust.  From  the  bill  it  has  been  seen 
that  the  trust  company  owned  the  property,  subject  to  liens  of  about 
$33,000.  It  was  turned  over  to  Wishard  in  trust,  which  burdens  were 
soon  practically  all  lifted.  From  the  time  the  trust  company  became 
the  owner  of  the  property  until  the  present,  Wishard  has  been  in 
possession  of  it,  receiving  the  rents,  until  he  has  received  sums  suffi- 
cient to  discharge  all  incumbrances  and  burdens,  excepting  $20,000 
of  the  Kennedy  mortgages,  and  has  received  most  of  that  $20,000. 
While  attorney  for  complainants,  he  acquires  the  legal  title  by  fore- 
closing and  bidding  in  under  the  Kennedy  mortgages.  The  plea, 
which  goes  to  the  entire  bill,  recites  many  facts,  some  of  which  are 
not  in  avoidance,  but  which,  so  far  as  material,  conduce  to  a  single 
point.  And  that  is  that  this  and  other  property  were  sold  at  a  re- 
ceiver's sale  under  the  direction  of  the  state  court,  and  the  purchaser 
paid  $12,000  for  this  and  other  property,  the  benefits  of  which  were 
enjoyed  by  the  complainants.  The  allegations  that  such  purchaser 
obtained  a  title,  and  that  such  title  is  still  outstanding,  and  that  such 
purchaser  in  some  court  is  asking  for  a  decree  for  the  property,  are 
utterly  immaterial.  There  is  no  denial  in  the  plea  that  Wishard  owns 
the  legal  title,  and  no  claim  by  him  but  that  he  does  in  fact  own  the 
property,  and  that  he  acquired  the  title  in  the  way  charged  And  he 
docs  not  admit  that  the  purchaser  has  any  right  to  or  interest  in  the 
property.  This  matter  merits  but  a  brief  argument.  It  is  not  ap- 
parent what  such  purchaser  ever  acquired.  He  has  never  been  in 
possession,  and  has  never  received  a  farthing  in  rents,  nor  been  at 
an  expense  of  a  cent  on  account  of  taxes,  repairs,  insurance,  or  other 
burdens.    He  only  acquired  a  paper  title,  and  then  not  any  title  the 
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trust  company  had,  but  Wishard's  title,  as  is  to  be  seen  from  the 
deed  set  forth  in  the  plea.  He  did  not  receive  the  title  of  the  trust 
company.  The  title  Wishard  then  had  was  one  in  trust  for  the  trust 
company.  Suppose  that  was  cut  oft?  And  suppose  complainants  did 
receive  benefits  therefrom  ?  The  title  complainants  are  now  seeking 
to  have  declared  a  trust  is  the  title  he  acquired  later  on  by  purchase 
at  foreclosure  sale.  The  insufficiency  of  the  plea  is  apparent  from 
the  transactions  and  the  dates  thereof.  Wishard  took  the  property 
in  trust  for  the  trust  company  in  October,  1895.  The  receiver  for 
the  trust  company  was  appointed  in  March,  1896.  The  trusteeship 
of  Wishard  appeared  from  the  books,  and  the  receiver  from  the  first 
recognized  it,  and  it  was  specifically  decreed  in  October,  1896.  The 
plea  is  silent,  but  it  is  evident  that  Wishard  filed  petitions  on  some 
of  complainants'  claims  in  1896,  as  they  went  to  judgment  in  January 
and  June,  1897.  The  deed,  bill  of  sales,  and  assignments  by  the  re- 
ceiver to  the  receiver's  suit,  and  "other  property"  was  made  July  6, 
1897.  The  Kennedy  or  prior  mortgages  were  taken  by  Wishard  in 
March,  1897,  and  he  took  a  decree  thereon  in  June,  and  a  sheriff's 
certificate  of  sale  in  July,  1897,  and  a  deed  in  July,  1898.  From  which 
it  appears  at  the  times  he  was  representing  complainants  against  the 
trust  company  he  was  wrecking  the  company  by.  "bearing"  it,  and 
for  personal  gain  buying  up  its  assets.  But  it  is  said  that  Marquis 
paid  $12,000  for  this  and  other  property.  How  much  did  he  pay  for 
this  property?  How  much  of  the  $12,000  did  complainant  receive? 
How  much  of  the  $12,000  was  on  account  of  this  property?  The 
plea  is  silent  as  to  all  these  questions.  The  bill  charges  that  Wishard 
placed  complainants'  claims  in  judgments,  and  that  no  part  "of  them 
have  ever  been  paid.  And  in  the  Hght  of  such  allegations,  which 
stand  as  verities,  it  is  difficult  to  see  how  complainants  have  been 
benefited  by  the  receiver's  sale.  The  plea  recites  that  the  receiver 
sold  the  property  to  himself.  This  was  done  with  the  approval  of 
the  court.  It  may  be  supposed,  therefore,  that  the  sale  should  be 
treated  as  if  the  sale  had  been  made  to  a  stranger.  But  the  com- 
plainants resided  far  away.  They  were  in  ignorance  of  what  was 
going  on.  The  plea  does  not  recite  that  Wishard  did  not  know  all. 
By  inference,  at  least,  it  can  be  said  he  did  know.  And  the  plea  only 
recites  that  such  purchaser  of  "this  and  other"  property  was  the 
highest  bidder.  It  is  not  alleged  that  the  bid  was  adequate.  No 
reason  is  pleaded  why  Wishard  did  not  bid  for  his  clients,  and  no 
reason  is  pleaded  why  his  clients  were  not  advised,  to  the  end  that 
they  for  themselves,  or  for  themselves  with  others  in  like  interests, 
could  bid.  The  paper  title  of  the  purchaser  at  the  receiver's  sale  was 
cut  off  by  the  foreclosure  of  Wishard,  and  Wishard  now  has  the  title 
and  is  in  full  enjoyment  of  the  property.  And  there  need  be  no  dis- 
cussion as  to  whether  the  judgments  of  complainants  were  at  any 
time  a  lien  on  the  property,  for  the  reason  that  it  was  in  the  custody 
of  the  state  court.  That  is  not  material.  The  property,  subject  to 
certain  burdens,  belonged  to  complainants  and  others,  as  creditors 
of  the  trust  company.  It  was  once  theirs,  and  now  it  is  in  the  name 
and  hands  of  their  attorney,  without  "cash  by  him,  other  than  his 
efforts  to  preserve  it,  and  remove  the  liens,  all  of  which  has  been  done 
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with  the  profits  from  the  property.  That  is  the  whole  story.  This 
had  been  brought  about  by  shuffling  the  liens  and  mortgages  and  the 
title,  which,  if  allowed,  gives  forms  greater  force  than  substantial 
rights.  And  this  is  what  a  court  of  equity,  as  between  clients  and 
attorneys,  will  not  and  should  not  allow  to  stand. 
Therefore  the  plea  is  wholly  insufficient,  and  is  overruled. 


CUTTER  V.  IOWA  WATER  CO.  «t  aL 

(Circuit  Court,  &  D.  Iowa,  E.  D.    March  8,  1904.) 

No.  219. 

1.  COBFOSATIOnB— RSOtTI.ASITT    OV    Fo&ECIX>8T7BE    PBOCEEDnfO&— ALLEGATIONS 

or  Fraud  bt  Bondholder. 

A  bUI  by  a  bondholder  of  a  water  company,  filed  a  year  and  a  half  after 
the  conclusion  of  a  foreclosure  suit.  In  which  the  property  of  the  com- 
pany was  purchased  by  a  committee  of  the  bondholders,  and  afterward 
sold  by  such  conunlttee  for  the  benefit  of  all  bondholders  who  Joined  in  the 
plan  of  reorganization,  seeking  to  obtain  full  payment  of  complainant's 
bonds  from  the  sum  so  received  for  the  property,  does  not  state  a  cause 
of  action,  where,  although  fraud  is  alleged,  no  facts  are  pleaded  to  sub- 
stantiate the  charge,  and  where  it  appears  from  the  bill  that  plaintm 
was  cognizant  of  the  entire  proceedings,  except  as  to  the  amount  the  com- 
mittee received  on  the  resale  of  the  property,  and  .made  no  objection 
thereto,  and  that  he  was  fully  advised  by  circulars  sent  by  the  committee 
of  the  facts  existing  and  the  proposed  action,  and  solicited  to  Join  therein. 

2.  Sasoe— Purchase  by  Reoroanization  Coiocittee. 

That  a  number  of  the  bondholders  of  a  defaulting  water  company  vol- 
untarily constituted  themselves  a  reorganization  committee,  and  acted 
for  themselves  and  all  other  bondholders  who  saw  fit  to  Join  them,  in  look- 
ing after  foreclosure  proceedings,  and  in  the  purchase  of  the  property 
therein,  does  not  aifect  the  validity  of  the  proceedings  or  sale  to  give  a 
nonjoining  bondholder  any  greater  rights. 

&  Save. 

In  a  foreclosure  suit  against  a  corporation  by  a  mortgage  trustee.  In 
which  the  proceedings  were  directed  by  a  committee  of  the  bondholders, 
who  also  purchased  the  property  on  behalf  of  themselves  and  other  bond- 
holders Joining  with  them,  the  fact  that  not  all  of  the  bonds  were  formally 
proved,  where  their  existence  is  undisputed,  does  not  affect  the  validity 
of  a  decree  for  the  amount  represented  by  all,  nor  give  a  bondholder  who , 
proved  his  bonds  a  right  in  equity  to  have  the  proceeds  of  the  property ' 
divided  between  the  bonds  so  proved  to  the  exclusion  of  all  others. 

4.  Equity— Pleading— Allegations  to  Avoid  Defense  of  Laches. 

To  avoid  a  defense  of  laches,  general  allegations  in  a  bill  that  the  fraud 
on  which  it  is  based  was  not  sooAer  discovered  are  not  sufiicient,  but  there 
must  be  allegations  and  evidence  showing  what  the  complainant  did,  and 
which  establish  his  diligence. 

In  Equity.    On  demurrer  to  amended  bill. 

This  case  is  pending  on  an  amended  bill  in  equity  and  demurrers  filed  by 
defendants.  From  the  amended  bill  it  appears  that  the  defendant  water  com- 
pany owned  a  system  of  waterworks  at  Ottumwa,  Iowa.  April  15,  1887,  it 
executed  400  of  its  mortgage  bonds,  of  |1,000,  each  bearing  6  per  cent  in- 
terest, payable  semiannually,  secured  by  a  mortgage  on  its  property,  rights, 
franchises,  which  mortgage  was  made  to  the  defendant  trust  company.    Of 

t4.  See  Equity,  vol.  19,  Cent  Dig.  §  329. 
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these  bonds  btit  349  were  Issued  or  outstanding,  of  which  complainant  owns 
15.  The  company  having  defaulted  in  its  interest,  the  trustee  filed  a  bill  in 
this  court  in  July,  1894,  to  foreclose  the  mortgage,  and  defendant  Brownell 
was  appointed  receiver  and  managed  the  property  and  received  the  income 
until  September,  1897.  The  defendants  Potter,  Smith,  Sanford,  and  Mills 
were  a  self-selected  committee,  who  had  the  oversight  and  directed  the  trust 
committee  in  the  foreclosure  case.  The  committee  issued  a  circular  to  all 
bondholders,  inviting  them  to  Join  with  them,  deposit  their  bonds  with  the 
trust  company,  take  certificates  therefor,  join  in  the  foreclosure,  and  bid  at 
the  sale,  and,  if  the  purchaser,  take  certificates  showing  their  proportionate 
ownerships.  Many  other  things  were  set  forth  in  the  circular,  all  tending 
to  the  reorganization,  and,  as  is  usual  in  such  cases,  the  case  was  referred 
to  a  master,  who  heard  the  case,  who  made  a  report,  and  the  case  went  4o  a 
decree  of  foreclosure  in  February,  1897.  The  amount  found  due  on  the  349 
outstanding  bonds  was  |349,000  principal  and  $69,810  interest,  aggregating 
$418,810.  The  committee,  to  depreciate  the  value  of  the  assets  and  prevent 
bidders,  prevailed  upon  the  trust  company,  and  in  collusion  with  it,  to  attack 
the  validity  of  the  appointment  of  the  receiver  and  all  his  acts,  claiming  them 
to  be  void,  which  was  by  the  court  overruled;  and,  for  the  like  purpose  of 
depreciating  the  value  of  the  assets,  the  committee  in  June,  1897,  issued  an- 
other circular,  setting  forth  the  advantages  offered  by  reason  of  the  size,  lo- 
cation, etc.,  of  the  city  of  Ottumwa,  the  upset  price  to  be  bid,  as  per  the  terms 
of  the  decree,  and  that  $12,379.68,  costs  of  the  case,  and  receiver's  certificates 
of  $21,500,  aggregating  $33,879.68,  would  have  to  be  paid  in  cash  by  the  re- 
organization committee,  if  it  were  the  successful  bidder.  Later  on,  viz.,  July 
6,  1897,  the  committee  issued  another  circular  addressed  to  the  bondholders. 
The  sale  was  advertised  for  July  10,  1897,  but  in  fact  took  place  July  12,  1897, 
subject  to  a  prior  mortgage  to  a  Boston  company,  when  in  fact  the  mortgage 
to  the  Boston  company  was  on  but  part  of  the  property,  and  the  prox)ert7  not 
covered  by  the  mortgage  to  the  Boston  company  had  cost  $430,000.  The  de- 
cree of  foreclosure  was  drawn  by  counsel  for  the  committee,  with  the  aid  of 
counsel  for  the  trust  company,  so  as  to  allow  indefinite  and  unknown  claims 
to  be  asserted  against  the  fund  arising  from  the  sale,  and  was  so  drawn  as 
to  leave  uncertain  the  amount  of  the  incumbrances  on  part  of  the  property. 
The  sale  was  for  $75,100,  which  went  to  deed  to  the  committee,  and  was  ap- 
proved by  the  court.  The  master  and  court  allowed  unproven  bonds  and  un- 
proven  coupons.  While  the  receiver  had  the  property  he  received  $110,438.39, 
and  disbursed  $108,975.60,  leaving  $1,507.79,  which  was  paid  over  to  the  com- 
mittee, and  in  no  way  accounted  for,  and  which  was  revenue  of  the  property, 
subject  to  the  payment  of  the  bonds  of  complainant  The  price  bid  was,  as 
above  stated,  $75,100,  of  which  $21,799.17  represented  expenditures  of  the  re- 
ceiver for  permanent  improvements,  leaving  $53,300.83  actually  bid  for  prop- 
erty which  had  cost  more  than  half  a  million,  with  annual  earnings  of  about 
$30,000.  The  said  bid  was  the  nominal  amount  of  the  sale  only.  Prior  to 
the  sale  the  said  committee  and  the  trust  company,  acting  in  collusion,  had 
arranged  for  a  sale  to  the  defendant  City  Water  Supply  Company  for  $524,000, 
and  did  convey  the  plant  to  it  for  a  consideration  of  $524,000,  which  sum  the 
committee  appropriated  to  Its  own  use,  all  in  connivance  with  the  trust  com- 
pany. The  defendants  deny  that  plaintiff  has  any  rights  excepting  to  the 
$1,538.79.  There  were  only  44  bonds,  including  15  of  plaintiff's,  that  were 
proven  up  in  the  case.  Complainant  had  no  knowledge  of  the  turning  over  of 
the  $1,507.79  until  Just  before  this  case  was  brought,  nor  did  he  have  actual 
knowledge  that  the  consideration  of  said  sale  was  for  $524,000  until  said  case 
was  disposed  ot  The  prayer  of  the  bill  is  for  an  investigation  as  to  the  al- 
leged frauds,  and  that  complainant's  interest  be  fixed  as  ^b/^^  of  the  pur- 
chase price  of  the  property,  including  said  sum  of  $1,507.79,  and  that  the  pur- 
cha9e  price  be  declared  to  be  $524,000,  and  not  $75,000,  and  that  complainant's 
Interest  is  1^44.  or  such  other  share  as  may  seem  equitable,  up  to  a  sum 
BufiSdent  to  pay  his  bonds,  principal  and  interest,  and  for  Judgment  accord- 
ingly, concluding  with  a  general  prayer  for  equitable  relief. 

It  Is  not  necessary  to  recite  the  several  demurrers.  They  raise  the  ques- 
tion as  to  the  sufficiency  of  the  amended  bill  and  complainant's  right  to  re- 
cover. 
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W.  E.  Blake,  for  complainant. 

W.  A.  Underwood  and  William  McNett,  for  defendants. 

McPHERSON,  District  Judge  (after  stating  the  facts  as  above). 
The  bill,  being  as  hereinbefore  stated,  is  insufficient,  more  for  what  it 
does  not  state  than  for  what  is  alleged.  There  is  no  one  allegation 
of  fact,  of  anything  fraudulent,  that  either  the  committee  or  the  trust 
company  was  guilty  of.  The  word  "fraudulently"  is  used  many  times, 
but  in  what  it  consisted  is  not  made  known.  The  one  possible  ex- 
ception to  this  will  be  noticed  later  on. 

It  is  not  alleged  that  there  was  one  untruthful  statement  in  any  of 
the  three  circulars  sent  out  to  the  stockholders,  including  complain- 
ant. A  reading  of  the  circulars  impresses  me  with  the  belief  that 
they  are  just  what  should  have  been  sent  out,  as  a  plain  statement 
of  facts  of  the  situation;  and  whether  they  tended  to  depreciate  or 
enhance  the  selling  price  of  the  property  is  not  material,  unless  it  is 
material  for  a  committee  to  suppress  the  truth.  The  attack  made  by 
the  trust  company  on  the  acts  of  the  master  is  not  made  to  appear 
to  have  been  detrimental  to  complainant  qr  any  one.  The  truth  is, 
as  all  connected  with  this  case  well  know,  that  it  wa:s  not  only  a  de- 
batable but  a  serious  question  whether  the  attack  was  not  justifiable, 
owing  to  the  fact  that  the  wife  of  the  judge  and  the  wife  of  the  mas- 
ter were  sisters.  See  Opinion  by  Judge  Thayer  in  Trust  Company 
V.  Water  Company  (C.  C. ;  in  the  original  case  herein)  80  Fed.  467. 
It  was  entirely  proper  that  the  question  was  presented. 

It  is  not  alleged  that  the  receiver  did  any  act  but  that  he  promptly 
reported  it  to  the  court,  and  that  the  court  approved  his  acts.  It  is 
not  alleged  that  complainant  did  not  have  full  knowledge  of  anything 
and  everything  that  was  done  in  the  case  from  first  to  the  conclu- 
sion, excepting  as  appears  near  the  end  of  the  foregoing  statement 
of  facts.  It  is  not  alleged  that  plaintiff  at  any  time  complained  either 
to  the  committee  or  to  the  trust  company  of  what  was  being  done, 
or  that  he  ever  complained,  by  motion  or  otherwise,  to  the  court. 
So  far  as  appears,  he  sat  idly  by,  and  allowed  the  committee  and  trust 
company  to  proceed,  expending  their  time  and  money  to  obtain  the 
foreclosure,  sale,  and  reorganization.  Whether  complainant  could 
have  intervened  need  not  be  decided.  In  fact,  that  question  cannot 
now  be  decided,  because  such  interventions  are,  in  a  measure  at  least,  * 
discretionary.  But  he  could  have  offered  to  intervene,  or  at  least  in 
some  way  gotten  the  facts  before  Judge  Woolson,  then  presiding. 
The  amended  bill  is  silent  as  to  all  these  matters.  The  amended  bill 
does  not  allege  that  the  sale  to  the  defendant  supply  company  was  for 
money,  or  that  it  was  an  exchange  for  certificates  or  bonds  in  the 
new  company.  The  amended  bill  does  not  allege  whether  the  earn- 
ings of  th^  plant  of  $30,000  per  annum  were  gross  earnings  or  net. 
earnings.  Nor  does  he  allege  that  he  is  denied  his  right  to  the  $1,500 
or  more  now  on  hands  with  the  committee.  On  the  contrary,  it 
appears  that  they  are  willing  for  plaintiff  to  have  it,  as  they  concede 
it  to  him. 

As  to  the  allegation  that  only  44  bonds  were  "proven,"  it  is  not 
alleged  that  there  was  any  deceit  or  fraud  practiced  on  the  court. 
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On  the  contrary,  it  is  alleged  that  there  were  $349,000  of  bonds  out- 
standing, all  which  plaintiff  now  affects  to  believe  would  be  in  har- 
mony with  honesty  and  fair  dealing  to  cut  out,  excepting  as  to  $44,- 
000,  including  $15,000  of  his  own. 

The  amended  bill  is  entirely  silent  as  to  who  participated  in  the  re- 
organization, or  the  sale  or  change  of  title  over  to  the  City  Water 
Supply  Company.  All  that  is  made  known  is  that  plaintiff  did  not. 
He  was  invited  to  join  and  participate,  but  probably  did  not  because 
to  do  so  he  would  have  had  to  contribute  in  money  his  share  of  the 
foreclosure  expenses  and  to  take  up  the  receiver's  certificates. 

Assuming  that  the  stock  was  of  no  value,  and  that  the  property  as 
of  right  belonged  to  the  bondholders,  he  owned  the  proportion  or 
share  of  15  divided  by  349.  But  now  he  says  without  having  con- 
tributed to  the  expense  of  bringing  about  the  sale,  or  taking  up  the 
receiver's  certificates,  he  should  own  a  proportion  or  share  represented 
by  15  divided  by  44,  or  practically  one-third,  at  least  up  to  the  face 
value  of  his  bonds  and  interest  coupons ;  and  this  at  the  expense  of 
bondholders  as  innocent  of  wrongdoing  as  plaintiff  can  claim  to  be. 
To  convince  one  that  such  a  claim  is  grossly  inequitable,  the  facts 
need  only  be  stated,  and  an  argument  thereon  need  not  be  made. 

Something  over  $1,500  is  awaiting  plaintiff,  as  his  amended  bill 
makes  plain;  and,  if  thai  is  but  a  small  return  for  his  investment, 
it  is  because  of  his  mistake,  with  all  others,  in  investing  in  the 
original  enterprise.  And,  if  he  does  not  have  an  interest  in  the  re- 
organized company,  it  is  because  he  preferred  to  stay  out  and  avoid 
further  investment.  Be  all  this  as  it  may,  after  standing  out,  in- 
curring no  further  expense,  knowing  practically  all  that  was  being 
done,  he  now  has  no  right  to  say  that  his  bonds  must  be  paid  in  full 
by  the  holders  of  $334,000  of  other  bonds. 

The  allegation  that  the  committee  was  self-appointed  is  of  no  im- 
portance. Such  committees,  and  such  sales  to  a  reorganization  com- 
mittee, are  usual,  and  such  plans  have  been  recommended  by  the 
courts.  Wetmore  v.  Railroad  (C.  C.)  3  Fed.  177-189,  by  Justice 
Miller;  Vose  v.  Cowdrey,  49  N.  Y.  336;  Thornton  v.  Railroad,  81 
N.  Y.  462 ;  Shaw  v.  Railroad,  100  U.  S.  605,  25  L.  Ed.  757 ;  Bound 
V.  Railroad  (C.  C.)  71  Fed.  53 ;  Armour  v.  E.  Bement's  Sons  (C.  C. 
A.)  123  Fed.  56.  ^ 

Plaintiff  had  his  election  whether  to  join  or  stay  out.  He  and  his 
friends  had  the  right  to  bid.  The  upset  price  was  fixed  by  the  court. 
The  sale  was  for  that  amount,  and  it  was  approved  by  the  court. 
And,  if  all  that  is  charged  be  true,  they  were  only  irregularities,  sub- 
ject to  correction  in  that  case,  on  proper  proceedings.  And  this  is 
not  a  bill  of  review,  and  it  was  so  disclaimed  at  the  argument.  And 
I  do  not  stop  to  discuss  whether  the  recovery  of  the  $1,500  can  be 
had  by  an  action  at  law  or  in  equity.  Plaintiff  concedes  that  this  is 
offered  to  him,  and  has  never  been  denied  him.  But  this  action  is 
not  for  a  recovery  of  that;  and,  if  that  were  attempted  by  amend- 
ment, the  bill  most  clearly  would  be  multifarious. 

But  the  plaintiff  says  he  had  no  notice  of  the  $1,507.79  until  just 
before  this  suit  was  brought.  He  also  says  that  he  had  no  actual 
notice  of  the  consideration  of  the  transfer  to  the  new  company  until 
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the  case  was  disposed  of.  The  original  bill  herein  was  filed  Novem- 
ber 2,  1898,  or  a  year  and  a  half  after  the  last  transaction  complained 
of,  and  much  longer,  after  many  things  done.  He  pleads  conclu- 
sions only,  and  states  no  facts  showing  diligence,  or  why  he  did  not 
know  such  facts  at  an  earlier  day.  In  some  respects,  and  oftentimes 
by  analogy,  the  doctrine  of  laches  is  like  the  statute  of  limitations. 

Both  Indiana  and  Iowa  have  a  statute,  one  copied  from  the  other, 
that  an  action  founded  on  fraud  shall  not  be  barred  until  five  yea|-s 
after  the  fraud  is  discovered.  But  the  Supreme  Court  in  Wood  v. 
Carpenter,  loi  U.  S.  135,  25  L.  Ed.  807,  in  construing  the  Indiana 
statute,  held  that  the  general  allegations  or  general  proofs  that  the 
party  had  not  earlier  discovered  the  fraud  is  not  sufficient.  There 
must  be  allegations  and  evidence  showing  what  he  did  to  discover 
the  fraud,  and  a  showing  why  he  did  not  discover  it.  The  same  rule . 
should,  and  no  doubt  does,  apply  to  the  doctrine  of  laches. 

Plaintiff  knew  of  the  circulars,  of  the  committee  and  its  purchases, 
of  the  attack  upon  the  master's  acts ;  of  the  foreclosure  and  upset 
price,  and  practically  everj^hing  before  the  transfer  of  the  title.  But 
he  remained"  silent  until  long  after  the  whole  situation  is  changed. 
He  should  now  remain  silent. 

In  passing  upon  the  case  I  have  not  deemed  it  necessary,  even  if 
proper,  to  consider  the  history  of  the  case,  as  shown  by  the  orie^inal 
bill,  proceedings  in  the  main  case  as  appears  from  the  records  of  this 
court,  and  those  of  the  Circuit  Court  of  Appeals  or  of  the  Supreme 
Court.  Nor  have  I  considered  the  question,  either  of  duty  or  pro- 
priety, of  following  the  rulings  of  the  judge  who  passed  upon  the 
original  bill.  But  only  considering  the  amended  bill,  independently 
of  the  original  bill,  and  independently  of  the  history  of  this  matter, 
either  as  to  what  preceded  or  what  followed,  in  my  judgment  it  is 
without  merit. 

The  several  demurrers  will  be  sustained. 


SALT  LAKE  HARDWARE  CO.  ▼.  CHAINMAN  MINING  &  ELECTRIC  CO. 

(Circuit  Court,  D.  Nevada.    March  21, 1904.) 

No.  756. 

1.  Mechanics'  Lien&-Obiginal  Contsactob—Matebialhen— Filing  Lien- 

Time. 

Where  complainant  contracted  with  defendant,  the  owner  of  certain 
premises,  to  furnish  mining  machinery,  appliances,  and  materials,  and 
Install  the  same  In  a  mill  to  be  erected  at  defendant's  mines,  and  con- 
structed by  defendant  without  any  other  contractor,  plaintiff  was  an 
original  contractor,  and  not  a  materialman,  within  Cutting's  Comp.  Laws, 
S  3885,  and  therefore  was  entitled  to  60  days  within  which  to  file  his 
claim  for  a  lien. 

2.  Same— Waives  of  Lien. 

A  contractor  for  the  sale  of  machinery  to  be  set  In  an  ore-concentrating 
mill  does  not  waive  his  right  to  a  mechanic's  lien  by  stipulating  in  the 
contract  that  the  title  to  the  machinery  should  not  pass  to  the  pur- 
chaser until  all  payments  should  be  fully  made  in  cash. 

1 2.  See  Mechanics'  Liens,  vol.  34,  Cent.  Dig.  §  394. 
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Demurrer  to  Complaint. 

Torreyson  &  Summerfield  (Chas.  C.  Dey,  of  counsel),  for  com- 
plainant. 

Cheney,  Massey  &  Smith,  for  defendant. 

HAWLEY,  District  Judge  (orally).  This  is  a  suit  to  foreclose  a 
mechanic's  lien  upon  defendant's  mill  and  mines.  The  complaint 
shows  that  the  last  materials  were  furnished  July  i6,  1902 ;  that  the 
statement  of  lien  was  filed  September  6,  1902.  The  first  contention 
of  the  defendant  is  that  the  complainant  is  a  "materialman,"  and  not 
an  original  contractor,  and  that  its  lien  should  have  been  filed  within 
30  days  after  the  completion  of  the  mill,  and,  not  having  filed  its 
lien  within  the  time  provided  by  the  statute  of  this  state,  the  lien 
cannot  be  enforced. 

The  particular  section  of  the  statute  relied  upon  by  the  defendant 
provides  that : 

'^Every  (Miginal  contractor,  within  sixty  days  after  the  completion  of  his 
contract,  and  every  person,  save  the  original  contractor,  •  •  •  must, 
within  thirty  days  after  the  completion  of  any  building,  improvement,  or 
structure,  •  •  •  file  tat  record  with  the  county  recorder  of  the  county 
in  which  the  property,  or  some  part  thereof,  is  situated,  a  claim  containing  a 
statement  of  his  demand,  •  «  •  with  a  statement  of  the  terms,  time 
given,  and  conditions  of  his  contract  *  *  **'  Cutting's  Comp.  Laws,  S 
3885. 

Was  complainant's  lien  filed  in  time?  The  complaint  alleges  that 
complainant  entered  into  a  written  contract  with  the  defendant,  the 
owner  of  the  premises  described  in  the  complaint,  to  furnish  mining 
machinery,  appliances,  and  materials,  and  install  the  same  in  the 
mill  to  be  erected  upon  defendant's  mines,  and  that  all  of  the  mate- 
rials and  machinery  specified  in  the  contract  to  be  furnished  were 
used  and  installed  in  the  construction  of  the  mill.  There  was  no 
other  independent  contractor  for  the  construction  and  erection  of 
the  building.  The  defendant  was  the  builder  of  the  mill.  Is  com- 
plainant, under  these  facts,  a  "materialman,"  or  should  it  be  treated 
as  an  "original  contractor"? 

This  question  is  to  be  considered  in  the  light  of  the  special  facts 
alleged,  and  should  be.  determined  by  reference  to  the  mechanic's 
lien  law  of  this  state,  which  is  to  be  interpreted  so  as  to*  carry  out 
"the  intention  of  the  Legislature,  and  to  give  the  lien  claimants  the 
benefits  they  are  entitled  to  under  the  law,  by  a  fair  and  liberal  con- 
struction of  the  statute."  Skyrme  v.  Occidental  M.  &  M.Co.,  8 
Nev.  219,  239;  Hunter  v.  Truckee  Lodge,  14  Nev.  24,  28;  Malter 
v.  Falcon  M.  Co.,  18  Nev.  ;209,  212,  2  Pac.  qo.  The  decisions  from 
California  cited  by  defendant  (Hinckley  v.  Field  Biscuit  Co.,  91  Cal. 
136,  27  Pac.  594;  Roebling's  Sons  Co.  v.  Humboldt  E.  L.  &  P.  Co., 
112  Cal.  288,  44  Pac.  568;  Bennett  v.  Davis,  113  Cal.  337,  45  Pac. 
684,  54  Am.  St.  Rep.  354)  tend  to  support  the  position  that  the  com- 
plainant herein  could  only  be  treated  as  a  materialman;  but  the 
statute  of  California,  in  its  provisions,  is  somewhat  different  from 
the  statute  of  this  state,  and  for  that  reason  ought  not  to  be  fol- 
lowed.    But  independent  of  this  I  am  of  opinion  that  under  the 
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facts  of  this  case,  in  order  to  carry  out  the  true  intent  and  spirit  of 
the  statute,  the  cffpplainant  should  be  treated  as  an  original  con- 
tractor, and,  as  such,  entitled  to  the  6o-days  time  provided  by  statute 
within  which  to  file  its  lien.  This  view  of  the  question  presented  is 
sustained  by  authorities  rendered  in  other  states  under  statutes  sub- 
stantially identical  with  the  statute  of  this  state.  Colorado  Iron 
Works  V.  Riekenberg,  4  Idaho,  262,  265,  38  Pac.  651 ;  Matthews  v. 
Wagenhaeuser  B.  A.,  83  Tex.  604,  600,  19  S.  W.  150;  Hearne  v. 
R.  R.  Co.,  53  Mo.  324;  Ambrose  M.  Co.  v.  Gapen,  22.  Mo,  App.  397; 
Western  S.  &  D.  Co.  v.  Buckner,  80  Mo.  App.  95,  99;  Geieer  & 
Co.  V.  Hussey,  63  Ala.  338,  341 ;  Lane  Co.  v.  Jones,  79  Ala.  156,  160. 
As  shedding  some  light  on  the  proposition,  see :  Boisot  on  Mechan- 
ics* Liens,  |  220;  Phillips  on  Mechanics'  Liens  (3d  Ed.)  §  40;  Pa- 
cific Mutual  L.  I.  Co.  V.  Fisher,  106  Cal.  224,  232,  39  Pac.  758;  M. 
&  M.  Savings  Bank  v.  Dashiell,  25  Grat.  616. 

2.  The  second  contention  of  the  defendant — that  complainant  waiv- 
ed its  lien  because  it  stipulated  in  the  contract  that  the  title  to  the 
machinery  furnished  by  it  should  not  pass  from  complainant  until  all 
payments  therefor  should  be  fully  made  in  cash — is  not,  in  my  opin- 
ion, well  taken.  Hooven  v.  Featherstone's  Sons,  iii  Fed.  81,  95, 
49  C.  C.  A.  229,  and  authorities  there  cited. 

The  demurrer  is  overruled. 


THE  ON-THE-LBVBL. 
(District  Court,  B.  D.  New  York.    December  29,  1903.) 

1.   BhXPPINO— INJTJBT  OF  StAKEBOAT  BY  CAPSIZING   OF  MOOBSD   ScOW— NbGU- 
QENCE  OF  CaBE  TAKEB. 

Claimant's  scow,  with  a  deck  load  of  earth  and  stones,  piled  to  a  height 
of  14  feet  in  the  center,  and  no  load  in  its  hold,  tied  up  to  a  scow  which 
was  made  fast  to  another  scow  of  libelant,  used  by  him  as  a  stakeboat  for 
scows  of  his  own.  While  so  placed,  claimant's  care  taker  left  the  scow, 
and  did  not  return.  The  wind  increased,  and,  one  of  the  lines  of  claim- 
ant's scow  haying  parted,  it  swung  around ;  and,  to  prevent  injury  to  the 
other  boats,  the  master  of  the  stakeboat  brought  it  around  and  made  it 
fast  to  the  stakeboat.  Some  time  during  the  night  it  capsized — pre- 
snmably  from  the  shifting  of  the  load,  due  to  the  rocking  motion — and  in- 
jured the  stakeboat  Ueld,  that  the  proximate  cause  of  the  injury  was  the 
negligence  of  the  care  taker  In  leaying  his  boat  unattended,  and  that 
libelant  was  entitled  to  recover  for  the  resulting  damage. 

In  Admiralty.    Suit  in  rem  to  recover  for  injury  to  scow. 

Benedict  &  Benedict  (E.  C.  Benedict,  of  counsel),  for  libelant. 
James  J.  Macklin  (Mr.  Gove,  of  counsel),  for  claimant. 

THOMAS,  District  Judge.  The  libelant's  scow  was  lying  south 
of  Liberty  Light,  off  the  Jersey  shore,  and  was  used  as  a  stakeboat ; 
that  is,  scows  bringing  dirt  to  be  delivered  on  an  improvement  along 
the  waterway  made  fast  to  such  stakeboat  until  there  was  an  oppor- 
tunity for  them  to  go  in  and  deliver  their  cargo.  However,  the 
stakeboat  was  intended  only  for  such  scows  as  brought  dirt  for  deliv- 
ery to  the  libelant.     Nevertheless  the  scow  On-the-Level  on  Thurs- 
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day,  December  nth,  did  make  fast  to  the  libelant's  scow  Frolic,  as 
follows :  On  the  stern  of  the  Frolic,  on  the  sc'ifljboard  side,  singled 
out,  were  two  Brown  &  Fleming  scows.  On  me  port  side  was  a 
scow  called  the  "Bouker."  After  the  Bouker,  the  claimant's  scow 
was  made  fast.  On  Saturday  the  care  taker  on  claimant's  scow  went 
to  town,  for  the  alleged  purpose  of  getting  provisions,  and  was  not 
seen  again,  so  that  the  scow  was  left  without  a  care  taker.  On  Sat- 
urday the  wind  decreased,  and  in  the  evening  the  claimant's  scow 
broke  her  starboard  fastening  to  the  Bouker,  and  swung  around  on 
her  port  mooring  so  that  some  portion  of  her  stern  was  on  the  port 
side  of  the  Frolic.  As  her  iron  corners  would  injure  the  Frolic  on 
account  of  this  action,  the  keeper  of  the  Frolic  cast  her  off  from  the 
Bouker,  brought  her  up  alongside  the  port  side  of  the  Frolic,  and 
made  her  fast  by  forward  and  aft  lines.  About  ii  o'clock  at  night 
the  keeper  of  the  Frolic  went  down  into  the  hold  of  the  claimant's 
scow,  and  found  it  free  from  water.  Early  on  Sunday  morning  the 
claimant's  scow  capsized  towards  the  Frolic,  and  her  outboard  side 
went  so  high  onto  the  Frolic  as  to  strike  the  top  of  the  latter's 
house,  some  22  feet  above  the  water,  crushing  it  in.  It  is  for  this 
injury  that  the  action  is  brought.  The  claimant's  scow  was  loaded 
with  dirt  and  stones,  with  the  sides  sloping  to  the  center,  where  the 
height  was  14  feet;  the  master  of  the  FroHc  testifying  that  he  meas- 
ured it  with  a  pole.  It  had  a  list  to  port  of  about  a  foot.  It  was  the 
opinion  of  the  master  of  the  Frolic  that  the  action  of  the  water  kept 
driving  the  dirt  onto  the  inboard  side  of  the  scow  until  it  accumu- 
lated in  such  quantity  there  that  she  went  over  as  stated.  Her  load 
was  entirely  above  the  deck,  there  being  nothing  in  her  hold,  which 
was  9  feet  deep.  The  action  is  entirely  for  negligence,  so  that  the 
trespass  in  tying  up  to  another  man's  boat  is  not  in  the  case.  It  was 
gross  negligence  for  the  care  taker  of  the  scow  to  leave  it  on  Satur- 
day, and  that  may  be  deemed  the  proximate  cause  of  the  accident. 
Had  he  remained,  where  his  duty  was,  it  may  be  presumed  that  due 
watchfulness  would  have  prevented  the  scow's  mooring  from  breaking 
loose,  and,  even  if  it  had,  he  might  have  replaced  it.  Instead  of  that, 
he  left  it  for  the  captain  of  the  Frolic  to  bear  the  consequences  of 
his  negligence,  and,  after  the  scow  was  made  fast  alongside  of  the 
Frolic,  there  was  some  change  of  conditions  that  caused  it  to  capsize. 
It  is  not  to  be  supposed  that  the  cause  was  so  occult  that  the  absent 
care  taker  could  not  have  discovered  it  and  prevented  its  effect,  had 
he  been  present. 
The  libelant  will  have  a  decree. 
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In  pe  WHITB. 

(District  Court,  E.  D.  Pennsylvania.    March  10,  1904.) 

No.  1,656. 

1.  B ANKBUPTCT — SCHEDULES — ^AMEN  DMENT — EXEMPTIONS— WaIVEB— MISTAKE— 

Delay— Pabol  Evidence. 

Where  a  hankrupt's  schedules  contained  a  waiver  of  his  exemptions, 
and  while  the  property  was  still  in  the  hands  at  the  trustee  the  bank- 
rupt applied  for  leave  to  amend  his  schedules  in  that  regard,  parol  evi- 
dence was  admissible  to  show  that  the  waiver  was  the  result  of  accident 
and  mistake  and  to  show,  also,  an  ex<hise  for  the  bankrupt's  delay  in 
making  the  applicatioa 

2.  Bahe. 

Where  a  bankrupt's  schedules  containing  a  waiver  of  exemptions  were 
filed  February  6,  1903,  the  bankrupt  was  not  entitled  to  the  granting  of 
an  application,  not  filed  until  January  25,  1904,  to  amend  the  schedules 
so  as  to  claim  his  exemptions  on  the  ground  that  the  waiver  was  in- 
advertent, without  showing  a  sufficient  excuse  for  the  delay. 

In  Bankruptcy. 

J.  Hibbs  Buckman,  for  bankrupt. 
R.  Stuart  Smith,  for  trustee. 

J.  B.  Mcpherson,  District  Judge.  The  bankrupt's  schedules,  filed 
February  6, 1903,  contained  an  express  waiver  of  his  right  to  the  stat- 
utory exemption.  In  Schedule  B-5,  opposite  the  clause,  "Property 
claimed  to  be  exempt  by  state  laws,"  etc.,  is  written  "None,"  appar- 
ently in  the  handwriting  of  the  gentleman  who  was  then  his  attorney. 
On  January  25,  1904,  he  petitioned  for  leave  to  amend  by  inserting  a 
claim  to  the  exemption  in  place  of  the  word  "None,"  incorporating 
in  the  petition  a  list  of  the  articles  claimed  at  the  value  fixed  by  the 
appraisers.  He  averred  that  the  person  who  prepared  the  schedules 
"inadvertently,  by  accident  or  mistake,  *  *  ♦  inserted  the  word 
'None,' "  and  the  referee  certifies  that  an  offer  to  prove  this  aver- 
ment was  made,  but  that  he  rejected  the  offer  on  the  ground  that 
the  evidence  was  immaterial,  because  there  was  nothing  on  the  rec- 
ord to  be  amended.  As  the  question  is  presented  to  me,  therefore, 
I  must  assume  that  the  word  was  inserted  "inadvertently,  by  acci- 
dent or  mistake,"  and  the  point  to  be  determined  is  whether  the  mis- 
take is  curable.  The  property  claimed  by  the  bankrupt  is  in  the 
hands  of  the  trustee,  awaiting  decision  upon  this  petition,  and,  so  far 
as  I  am  aware,  no  new  rights  have  intervened  that  would  be  harmed 
by  the  allowance  of  the  exemption,  even  after  this  considerable  lapse 
of  time.  If  the  schedule  had  said  nothing  about  the  exemption,  the 
application  to  amend  for  the  reason  stated  would  scarcely  be  resisted, 
and  would  probably  be  granted,  although  in  that  case  also  there 
would  be  nothing  on  the  record  to  be  amended.  I  can  see  no  suffi- 
cient reason  why  the  present  application  should  be  denied  merely  be- 
cause a  mistake  of  commission  may  have  been  made,  instead  of  a 
mistake  of  omission.  This  is  not  an  attempt  to  make  something  bet-* 
128F.--33 


Digitized  by 


Google 


514  128  FEDERAL  REPORTER. 

ter  that  is  already  in  existence — ^an  attempt  with  which  most  of  the  deci- 
sions on  the  subject  of  amendments  are  concerned.  In  such  cases 
courts  ordinarily  do  not  permit  a  new  subject-matter  to  be  introduced 
under  the  guise  of  amending  something  else,  and  do  not  permit  it 
at  all  when  the  rights  of  others  would  be  injured  thereby.  But  this 
is  simply  the  familiar  proposition  to  prove  that,  because  of  mistake, 
a  writing  does  not  truly  express  the  mind  of  the  writer.  An  instru- 
ment such  as  the  schedule  in  question  differs,  of  course,  from  a  writ- 
ten contract,  and  the  law  does  not  require  the  quality  of  evidence  to 
prove  the  mistake  to  be  so  high  as  if  the  writing  were  a  contract; 
but  undoubtedly  the  evidence  must  go  so  far  at  least  as  to  be  clear 
and  satisfactory,  or  the  instrument  will  stand  as  first  written.  If 
evidence  of  this  quality  is  produced,  however,  I  am  unable  to  see  why 
a  schedule  in  bankruptcy  may  not  be  changed  so  as  to  tell  the  truth, 
as  well  as  a  receipt  or  other  written  declaration. 

I  think,  therefore,  that  the  testimony  should  have  been  heard  and 
considered,  and  accordingly  the  order  of  the  referee  is  set  aside,  with 
instructions  to  hear  as  speedily  as  possible  such  evidence  as  may  be 
submitted  concerning  the  subject-matter  of  the  petition,  and  to  allow 
the  claim  if  the  alleged  mistake  shall  be  clearly  and  satisfactorily 
established.     * 

But  before  this  evidence  is  heard  the  delay  in  making  the  present 
application  should  be  accounted  for.  This  the  petition  does  not  pro- 
fess to  do,  but  counsel  for  the  bankrupt  offered  an  oral  explanation 
at  bar,  which  may  or  may  not  be  established  by  the  proof,  and  may 
or  may  not  be  sufficient  when  all  the  facts  are  known.  This  is  a  pre- 
liminary question,  which  is  also  committed  to  the  referee  for  hearing 
and  appropriate  action  thereon.  His  report  should  embrace  both 
subjects,  whatever  his  opinion  may  be  concerning  the  sufficiency  of 
the  bankrupt's  excuse  for  the  delay. 


IONIA  TRANSPORTATION  CO.  v  2,098  TONS  OF  COAL. 

(District  Court,  B.  D.  Wisconsin.    March  14,  1904.) 

1.  Shippinq—Demubbaoe— Implied  Oblioation  fob  Dispatch  in  Dischab- 

OINO. 

Where  a  charter  party  contains  no  express  provision  for  demurrage,  or 
fixing  the  lay  days  for  loading  and  discharging,  an  Implied  obligation 
arises  on  the  part  of  the  consignee  for  reasonable  dispatch  In  dischar- 
ging, and  demurrage  is  recoverable  for  delay  beyond  a  reasonable  time 
imder  the  circumstances  surrounding  the  case,  and  without  the  fault  of 
the  vessel;  but  the  consignee  is  not  an  Insurer  against  delay  in  the  ab- 
sence of  a  charter  provision  to  that  effect,  and  there  is  no  liability  for  de- 
murrage where  delay  occurs  from  circimistances  beyond  his  control,  and 
which  could  not  have  been  anticipated,  such  as  ^  temporary  derangement 
of  the  dock  machinery  used  for  unloading,  where  there  was  no  other  dock 
available. 

5  1.  Demurrage,  see  notes  to  Harrison  v.  Smith,  14  C.  C.  A.  657 ;   Randall 
V.  Sprague,  21  C.  C.  A.  337 ;  Hagerman  v.  Norton,  46  0.  0.  A.  4. 
See  Shipping,  vol.  44,  Cent.  Dig.  §§  676,  580.' 
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In  Admiralty.    Suit  for  demurrage. 

Libel  for  demurrage,  alleging  unreasonable  delay  In  discharging  a  cargo  of 
coal,  under  charter  for  delivery  at  "Clancy's  dock,"  port  of  Racine,  with  no 
terms  stated  as  to  discharge.  The  rate  was  CO  cents  per  ton,  being  10  cents 
In  excess  of  the  current  rate  to  Milwaukee,  Sheboygan,  and  Manitowoc ;  and 
the  master  states,  .as  the  ground  for  such  excess,  the  insufficiency  of  channel 
at  Racine  for  the  general  class  of  coal  carriers.  The  facts  which  are  mate- 
rial upon  the  primary  issue  of  liability  are  undisputed,  namely :  The  steamer 
Ionia  received  the  cargo  at  Toledo,  October  24,  1903,  and  arrived  at  Racine 
about  noon,  October  29th,  when  due  report  was  made  to  the  consignee.  Ar- 
rangement for  discharge  at  Clancy's  dock  had  been  made  by  the  consignee, 
and  that  was  the  only  coal  dock  at  the  port  which  was  open  to  such  service. 
The  steamer  Marina,  laden  with  3,200  tons  of  coal  for  the  dock  owners,  was 
then  at  the  dock  in  course  of  discharge,  and  was  not  unloaded  until  the  even- 
ing of  November  10th,  when  the  Ionia  moved  into  her. berth;  but  discharge 
was  not  commenced  until  November  11th,  at  noon,  owing  to  needful  change 
in  the  dock  equipment  from  "clam  shells"  to  buckets,  and  discharge  occupied 
four  working  days.  The  causes  for  these  delays  were:  When  the  Marina 
arrived,  about  ten  days  in  advance  of  the  Ionia,'  the  owners  of  the  dock  were 
engaged  in  changing  the  equipment  from  buckets  to  the  "clam-shell  system," 
under  contracts  which  they  claim  were  not  duly  performed  as  to  time  or  char- 
acter of  work,  so  that  discharge-  of  the  Marina  could  not  be  commenced  until 
October  28th ;  and  the  time  then  required  for  discharging  was  at  least  double 
the  usual  time  with  the  old  equipment,  due  solely  to  defects  in  the  new  equip- 
ments. For  unloading  the  Ionia,  it  was  deemed  best  to  resume  use  of  the 
buckets,  and  the  change  delayed  its  commencement;  but  the  work  was  push- 
ed, and  discharge  expedited,  so  that  the  only  objections  raised  in  that  partic- 
ular are  (1)  the  fact  that  defective  clam-shell  equipment  intervened ;  and  (2) 
the  fact  that  the  electric  lighting  system  of  the  plant,  destroyed  by  fire  shortly 
before  the  arrival,  was  not  in  use,  thus  shortening  the  working  hours.  This 
aggregate  detention  caused  damage  to  the  libelant  when  the  lay  days  were  of 
special  value,  for  making  another  trip  before  the  close  of  the  season,  and  oc- 
curred without  fault  on  the  part  of  the  libelant.  The  respondent  is  equally 
free  from  fault,  unless  chargeable  with  the  conditions  referred  to  which  were 
found  at  the  dock. 

John  C.  Richberg,  for  libelant. 

Charles  H.  Lee  and  Van  Dyke  &  Van  Dyke  &  Carter,  for  claimant. 

SEAMAN,  District  Judge  (after  stating  the  facts  as  above).  The 
doctrine  is  well  settled  that  the  right  to  demurrage  for  failure  of  a 
shipper  to  promptly  deliver  the  cargo,  or  of  a  consignee  to  promptly 
discharge  it  on  arrival,  rests  upon  the  charter  or  affreightment  con- 
tract, either  in  express  or  implied  terms.  Time  is  an  element  of 
special  importance  in  such  contracts,  and  it  is  well  remarked  that 
"a  vessel  should  ordinarily  have  prompt  dispatch,  for  such  is  essen- 
tial to  her  profitable  employment"  (Corrigan  v.  Iroquois  Furnace 
Co.,  lOO  Fed.  870,  41  C.  C.  A.  102),  so  that  stringent  terms  for  lay 
days  are  not  uncommon  in  bills  of  lading.  The  right  to  exact  such 
terms  is  recognized,  and  the  authorities  are  harmonious  for  strict 
liability  of  the  shipper  or  consignee  in  the  event  of  breach.  When 
no  such  express  provisions  appear  in  the  contract,  the  modern  au- 
thorities concur  in  the  view  that  an  implied  obligation  arises  on  the 
part  of  the  consignee  for  reasonable  dispatch,  but  they  are  not  har- 
monious in  the  rule  which  governs  the  issue  of- reasonableness.  As 
expressed  in  one  line  of  opinions,  and  by  distinguished  maritime 
authorities,  this  implied  liability  of  the  consignees  is  absolute  for  de- 
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lay  beyond  the  customary  requirement  at  the  port  of  discharge,  "al- 
though no  blame  is  imputable  to  them,  provided  the  owner  [or 
vessel]  be  not  at  fault"  (i  Parsons  on  Shipp.  &  Admir.  314;  Mac- 
Lachlan  on  Shipping  [3d  Ed.]  523),  while  the  other  line  excuses  the 
consignee  from  such  liability  when  the  delay  is  not  voluntary,  but 
arises  from  circumstances  beyond  his  control  (Empire  Transporta- 
tion Co.  v.  Philadelphia,  etc.,  Coal  &  Iron  Co.,  23  C.  C.  A.  564,  571, 
yj  Fed.  919,  35  L.  R.  A.  623,  and  cases  reviewed). 

In  the  case  at  bar  the  causes  of  delay  were  obviously  beyond  the 
control  of  the  consignee,  and  solution  of  the  issue  rests  upon  the 
adoption  of  one  or  the  other  of  the  lines  of  decision  referred  to.  I 
have  examined  the  cases  cited  in  support  of  the  broad  contentions 
on  behalf  of  the  libelant,  with  others  bearing  upon,  the  interesting 
question,  but  the  opinion  in  Empire  Transportation  Co.  v.  Phila- 
delphia, etc..  Coal  &  Iron  Co.,  with  its  well-considered  review  of 
the  authorities,  impresses  me  as  stating  the  true  rule  to  be  applied 
when  the  contract  is  silent  as' to  lay  days  or  dispatch;  and  this  view 
is  strongly  fortified  by  its  approval  in  the  opinion  by  Judge  Jenkins, 
speaking  for  the  Circuit  Court  of  Appeals,  in  Corrigan  v.  Iroquois 
Furnace  Co.,  41  C.  C.  A.  102,  104,  100  Fed.  870.  While  the  last- 
mentioned  case  is  not  directly  in  point,  the  statement  of  the  rule 
as  to  reasonable  dispatch — "that  reasonable  time  is  determined  by 
the  circumstances  surrounding  each  case"— citing  the  Empire  Trans- 
portation Co.  Case,  supra,  is  clearly  pertinent.  The  doctrine  for 
which  the  libelant  contends  implies  an  undertaking  by  the  consignee 
as  an  insurer  against  delay  from  any  cause  not  attributable  to  the 
vessel,  and  I  am  of  opinion  that  no  such  obligation  is  incurred  with- 
out an  express  provision  in  the  charter  to  that  effect.  With  such 
terms  liberally  construed  and  strictly  enforced,  no  just  ground  ap- 
pears for  further  liberality  in  favor  of  the  vessel  by  raising  an  im- 
plied liability  of  like  effect,  when  the  express  provision  is  voluntarily 
omitted.  The  question  is  not  presented,  upon  this  record,  whether 
the  consignee  is  bound  to  inform  the  vessel  owners  of  local  con- 
ditions known  to  him,  and  to  them  unknown,  from  which  unusual 
delay  in  discharging  the  cargo  appears  to  be  probable  or  inevitable, 
for  the  reason  that  the  conditions  were  not  of  such  character,  if 
known  to  the  consignee,  that  delay  must  have  been  thus  foreseen. 
Consideration,  therefore,  of  duty  in  that  regard,  is  not  involved. 

Finding  no  delay  chargeable  to  the  respondent,  the  libel  upon  that 
ground  is  without  support.  Upon  the  further  cause  stated  for  un- 
paid freight,  the  amount  claimed  is  tendered  by  the  answer,  and  the 
money  deposited  in  court.  The  libelant  will  be  allowed  this  amount, 
with  costs  to  the  date  of  such  tender,  and  the  respondent  will  recover 
its  costs  upon  the  demurrage  issue. 

Let  decree  enter  accordingly. 

NOTE. 

Since  filing  the  above  opinion,  recent  English  cases  have  come  to 
my  attention  which  disapprove  the  earlier  decisions  on  which  the 
authors  of  the  text-books  mentioned  in  the  opinion  predicated,  in 
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part,  at  least,  the  rule  of  absolute  liability,  and  adopt  the  rule  and 
test  of  reasonable  dispatch  upheld  in  this  opinion.  The  cases  are 
Postlethwait  v.  Freeland  (H.  of  L.)  5  App.  Cas.  599,  and  Lyle  Ship- 
ping Co.,  Limited,  v.  Corporation  of.  Cardiff  (C.  of  A.)  2  Law  Rep. 
Q.  B.  D.  638,  with  review  of  authorities.  In  the  former  it  is  said 
the  duty  of  the  consignee  "is  not  absolute,  but  to  do  his  best."  The 
last-mentioned  case  states  that  the  rule  was  unsettled  prior  to  Postle- 
thwait V.  Freeland,  but  that  the  test  of  reasonable  dispatch,  as  there- 
by established,  was  "not  a  hypothetical  state  of  things,"  not  "an  ordi- 
nary state  of  circumstances,"  but  "the  actual  state  of  things  at  the 
time  of  discharge." 


In  re  WATERLOO  ORGAN  CO. 

(District  Court,  W.  D.  New  York.    March  7,  1904.) 

No.  1.073. 

1.  COBPOBATIONS— LEOAUTT  OV  ACTS— DeTEN^B  OF  ULTBA  ViBES. 

The  plea  of  ultra  vlrea  will  not  prevail,  whether  raised  for  or  against 
the  corporation,  when  its  effect  would  be  to  accomplish  a  legal  wrong. 

2.  Sahb^Ibsuancb  of  Bond8>-Considebation. 

Under  the  New  York  statute  (Laws  1890,  p.  1073,  c.  564)  which  per- 
mits corporations  to  issue  stock  or  bonds  only  for  money,  labor,  or  prop- 
erty received,  a  corporation  may  lawfully  issue  its  bonds  in  exchange 
for  the  promissory  note  of  an  indlyldnal  who  is  solvent,  where  the  trans- 
action is  In  good  faith. 

In  Bankruptcy. 
See  118  Fed.  904, 

Frederick  L.  Manning,  for  petitioners. 

Hammond  &  Hammond,  for  First  Nat.  Bank  and  claimant  Bacon. 

HAZEL,  District  Judge.  This  is  a  review  of  the  decision  of  Haw- 
ley,  referee,  allowing  the  claim  of  one  Bacon,  owner  of  two  bonds  of 
the  bankrupt  corporation.  Bacon  had  previously  sold  his  stock  in 
the  Waterloo  Organ  Company  to  one  Reed,  its  president,  and  taken 
his  note  in  payment  therefor.  Reed  was  admittedly  solvent.  The 
bonds  were  issued  to  Bacon  in  exchange  for  this  note  at  the  instance 
of  the  secretary  of  the  Waterloo  Company,  and  with  the  consent  of 
the  corporation.  It  is  objected  by  the  trustee  that  pursuant  to  sec- 
tion 42  of  the  New  York  State  stock  corporation  law  of  1890  (Laws 
1890,  p.  1073,  c-  564),  a  corporation  is  forbidden  to  issue  its  stock  or 
bonds  in  exchange  for  promissory  notes.  The  trustee  contends  that 
such  bonds  may  legally  be  issued  for  money,  labor,  or  property  ac- 
tually received  to  carry  out  the  purposes  for  which  the  corporation 
was  primarily  created,  and  that  a  negotiable  note  or  uncertified  check 
does  not  come  within  this  classification.  The  evidence  establishes 
that  the  bonds  in  question  were  issued  for  the  benefit  of  the  corpo- 

T 1.  See  Corporations,  yoL  12,  Cent  Dig.  §  1545. 
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ration,  and  for  what  must  be  legally  regarded  as  property  actually 
received.  The  validity  of  such  bonds  is  therefore  beyond  legal  dis- 
pute. That  the  promissory  note  for  which  the  bonds  in  question 
were  given  was  not  paid  is  immaterial.  It  was  an  asset,  and  treated 
as  such  by  the  corporation,  which  regularly  included  the  same  in  its 
inventory.  There  was  nothing  to  prevent  the  transfer  of  the  note  or 
to  enforce  its  payment  during  a  long  period,  and  to  thus  realize  its 
actual  cash  value.  Furthermore  the  Waterloo  Organ  Company  was 
fully  apprised  of  the  sale  of  the  bonds,  and  the  consideration  paid. 
It  must  be  deemed  to  have  ratified  such  transfer,  in  the  absence  of 
bad  faith,  especially  as  the  capital  stock  of  the  corporation  was  large- 
ly, if  not  wholly,  owned  by  the  maker  of  the  note  and  by  members 
of  his  family.  It  is  held  to  be  a  rule  of  general  application  that  the 
plea  of  ultra  vires  will  not  prevail,  whether  raised  either  for  or  against 
the  corporation,  when  its  effect  will  be  to  accomplish  a  legal  wrong. 
Whitney  Arms  Company  v.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504. 
Assuming,  then,  the  transaction  free  from  fraud  as  against  creditors, 
it  would  be  antagonistic  to  sound  equitable  principles  to  hold  that  the 
owner  of  the  bonds  must  now  be  deprived  of  participating  in  the  dis- 
tribution of  the  assets  of  the  corporation.  Was  fraud  proved?  Upon 
the  question  of  the  bona  fides,  the  transaction  might,  upon  the  evi- 
dence, be  found  either  innocent  or  culpable.  The  referee,  after  full 
and  painstaking  consideration,  specifically  found  and  decided  that  the 
transfer  of  stock  by  Bacon  to  Reed,  president  of  the  bankrupt,  the 
acceptance  of  his  promissory  note  in  payment  therefor,  and  the  sub- 
sequent purchase  for  the  said  note  of  two  bonds  of  the  corporation  at 
the  instance  of  its  secretary,  was  not  tainted  with  fraud.  As  has  been 
pointed  out,  the  evidence  and  deductions  that  might  fairly  be  drawn 
therefrom  are  capable  of  different  impressions.  Had  the  referee  held 
the  transaction  colorable  and  in  fraud  of  creditors,  his  finding  would 
not  be  disturbed.  He  has,  however,  on  the  contrary,  seen  fit  to  draw 
an  innocent  inference  from  the  proofs,  and  his  views  upon  the  facts 
adduced  from  witnesses  who  testified  in  his  presence  are  entitled  to 
great  weight.  The  analysis  by  the  referee  of  the  facts  and  of  the 
conflicting  statements  of  the  witnesses  is  persuasive  of  the  correct- 
ness of  his  conclusions. 
The  report  of  the  referee  is  sustained. 
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Mckinley  ▼.  UjOyd  et  ai. 

(Olrcuit  Court,  D.  Oregon.    March  15,  1901.) 
No.  2.787. 

1.  Pabtnbbshif— Sale  of  Lands— Shabe  in  Pboftts. 

An  agreement  to  share  in  the  profits  of  the  sales  of  land  to  be  pur- 
chased is  not  of  itself  sufficient  to  constitute  a  partnership. 

2.  Sahb— Agbeemxnt  with  Refebence  to  Land— Statute  of  Fbaitds. 

Where  an  alleged  agreement  provided  that  certain  land  ^o  be  pur- 
chased should  be  held  in  equal  interests  between  plaintiff  and  two  others, 
subject  to  a  charge  in  favor  of  L.  for  the  purchase  price  and  interest, 
or  that  it  should  be  partitioned  between  the  parties  as  they  might  there- 
after agree,  the  profits  on  such  sales  as  the  parties  might  consent  to 
make,  to  be  divided,  such  contract  had  reference  to  the  title  to  lan4, 
and  was  therefore  within  the  statute  of  frauds. 

d.  Same— Agbeement  to  Reduce  Pbincifal  Aobeement  to  Wbitino. 

Where  a  parol  agreement  for  the  purchase  and  sale  of  lands  was  void 
under  the  statute  of  frauds,  it  could  not  be  aided  by  the  further  parol 
agreement  to  reduce  the  principal  agreement  to  writing. 

4.  Same— Adequate  Remedy  at  Law. 

Where  plaintiff  entered  into  a  parol  agreement  to  receive  an  Interest 
in  timber  land  to  be  purchased,  in  consideration  of  his  services  in  select- 
ing the  same,  which  agreement  was  void,  under  the  statute  of  frauds, 
because  not  in  writing,  plaintiff  had  an  adequate  remedy  at  law  on 
breach  ;of  the  agreement,  by  an  action  for  the  value  of  the  services  per- 
formed. 

O'Day  &  Tarpley  and  Williams,  Wood  &  Linthicum,  for  plaintiff. 

Carey  &  Mays,  for  defendants  Lloyd. 

Mitchell  &  Tanner,  for  defendant  Willis  H.  Gilbert. 

BELLINGER,  District  Judge.  It  is  alleged  in  the  amended  bill 
of  complaint  that  the  plaintiff  and  George  L.  and  Clyde  D.  Lloyd  in 
1901  entered  into  a  partnership,  the  terms  of  which  were  substantially 
as  follows :  The  plaintiff  was  to  employ  his  time,  skill,  and  knowl- 
edge in  securing  desirable  timber  lands  in  this  state,  and  in  instruct- 
ing and  familiarizing  Clyde  D.  Lloyd  with  such  lands  and  with  the 
timber  business.  The  defendant  Qeorge  L.  Lloyd  was  to  furnish 
the  money  necessary  to  pay  for  any  timber  lands  so  selected,  which, 
in  his  judgment,  it  was  desirable  to  purchase ;  taking  the  title  in  his 
own  name,  or  in  the  name  of  Clyde  D.  Lloyd.  That,  when  any  such 
lands  were  sold,  George  L.  Lloyd  was  to  receive  from  the  proceeds 
of  the  sale  the  money  paid  by  him  in  its  purchase,  and  interest  there- 
on. The  plaintiff  and  the  other  Lloyd  were  to  be  paid  any  money 
necessarily  expended  by  them  "in  securing  said  lands,"  and  the  resi- 
due was  to  be  divided  equally  between  the  plaintiff,  on  the  one  part, 
and  the  two  Lloyds,  on  the  other.  That  plaintiff  was  to  have  a  con- 
veyance from  George  L.  Lloyd  of  an  undivided  one-half  interest  in 
any  lands  purchased  under  the  agreement,  at  his  (plaintiff's)  election, 
on  payment  of  one-half  of  the  price  paid  by  Lloyd,  with  interest,  or, 
upon  further  agreement  to  that  end,  such  lands  should  be  partitioned 

T  1.  See  Partnership,  voL  88,  Cent  Dig.  SS  18,  26L 
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between  the  parties.  That  no  sale  of  land  should  be  made  without 
plaintiff's  consent.  That,  under  this  agreement,  lands  aggregating 
about  4,000  acres  were  acquired,  for  which  George  L.  Lloyd  paid 
$16,567.42.  That  there  remained  due  to  the  state  on  account  of 
these  lands  the  sum  of  $6,943.40.  That  thereafter  the'plaintiff  pro- 
cured a  purchaser  for  such  lands  at  the  price  of  $8  per  acre,  but  that 
the  Lloyds  declined  to  sell  the  same,  and,  conspiring  with  the  other 
defendants  to  defraud  the  plaintiff  of  his  proportion  of.  the  proceeds 
of  the  sale  of  said  lands,  pretended  to  convey  the  lands  to  which  title 
had  been  perfected  to  the  defendant  Gilbert,  and  to  assign  to  said 
Gilbert  the  certificates  representing  the  residue  of  said  land.  That 
Gilbert  paid  $24  per  acre  to  George  L.  Lloyd,  but  plaintiff  does  not 
know  how  said  money  was  divided  between  the  several  defendants, 
and  as  to  this  he  prays  for  a  discovery.  The  suit  is  to  establish  the 
plaintiff's  interest  in  the  land  in  question,  and  for  a  cancellation  of  the 
deed  and  assignments  to  Gilbert,  for  a  discovery  as  above  stated,  for 
an  accounting,  and  for  such  other  relief  as  may  be  equitable.  To 
this  bill  the  Lloyds  and  Gilbert  file  their  separate  demurrers. 

The  suit  is  not  one  to  recover  a  share  in  profits  resulting  from  the 
purchase  and  sale  of  lands,  but  to  establish  an  interest  in  land,  and 
to  set  aside  a  conveyance  and  assignments  alleged  to  have  been  made 
to  defraud  the  plaintiff  of  such  interest.  So  far  as  any  question  of 
partnership  is  concerned,  the  case  is  within  the  principle  of  the  deci- 
sion in  the  case  of  Blair  v.  Shaeffer  (G.  C.)  33  Fed.  218;  Shaeffer  v. 
Blair,  149  U.  S.  248,  13  Sup.  Ct.  856,  37  L.  Ed.  721.  An  agreement 
to  share  in  the  profits  of  the  sales  of  land  is  not  enough  to  constitute 
a  partnership.  The  defendant  George  L.  Lloyd  was  under  no  obli- 
gation to  purchase  any  Of  the  land  which  the  "time,  skill,  and  knowl- 
edge" of  the  plaintiff  might  secure.  Said  Lloyd  agreed  that,  when 
he  did  purchase  any  of  such  land,  the  plaintiff  had  the  option  to  re- 
ceive conveyances  for  an  undivided  one-half  interest  therein  upon 
paying  one-half  of  the  price  paid  by  Lloyd,  with  interest,  or  that  the 
parties  might,  by  a  further  agreement,  partition  the  land  between 
them.  There  was  no  provision  in  the  agreement  for  the  sale  of  the 
lands  purchased.  On  the  contrary,  it  was  provided  that  no  sales 
should  be  made,  except  upon  the  consent  of  all  the  parties.  The  ef- 
fect of  the  agreement  touching  sales  of  land  related  to  a  division  of 
proceeds,  should  sales  be  made  through  the  mutual  agreement  of 
the  parties  in  interest,  thereafter  had.  The  alleged  partnership 
agreement  had  reference  to  an  interest  in  land — ^to  the  acquiring  of 
title  by  the  plaintiff  in  land  selected  by  the  plaintiff,  and  purchased 
by  the  defendant  George  L.  Lloyd. 

It  is  true,  one  of  the  prayers  of  the  bill  is  for  a  decree  for  such  sums 
as  on  an  accounting  may  be  adjudged  to  be  due  to  the  plaintiff,  but 
there  is  nothing  to  authorize  a  money  decree  for  plaintiff,  unless  the 
alleged  illegal  sale  made  by  George  L.  Lloyd,  instead  of  being  set 
aside,  as  prayed  for,  is  affirmed ;  and  so  of  the  prayer  for  a  discovery 
as  to  how  much  of  the  purchase  price  at  said  sale  has  been  disbursed 
by  George  L.  Lloyd  in  connection  with  it.  If  the  sale  is  set  aside,  as 
prayed  for,  discovery  will  avail  nothing  in  the  case. 

The  complaint  charges  a  conspiracy  to  defraud  the  plaintiff  by  the 
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device  of  a  sale  of  the  lands  in  question  to  the  defendant  Willis  H. 
Gilbert  and  others,  and  it  is  alleged  that  said  Gilbert  and  those  con- 
cerned with  him  in  such  purchase  had  at  the  time  full  knowledge  and 
notice  "of  the  claim,  right,  title,  and  equity"  of  the  plaintiff  "as  a 
partner"  with  the  Lloyds  "in  the  said  lands,"  "and  in  the  proceeds 
thereof."  The  main  purpose  of  the  suit  is  to  set  aside  the  convey- 
ance to  Gilbert,  and,  to  this  end,  Gilbert  and  those  alleged  to  be  in- 
terested with  him  in  the  sale  are  made  parties  defendant.  By  this 
means  the  plaintiff  seeks  to  protect  his  alleged  "title  and  equity"  in 
the  land  purchased  by  George  L.  Lloyd  under  his  agreement  with  the 
plaintiff. 

As  already  stated,  in  effect,  the  alleged  agreement  was  not  with 
reference  to  profits  in  buying  and  selling  land,  but  it  had  reference  to 
the  title  to  land,  to  be*  either  held  in  equal  interests  between  the  plain- 
tiff, of  the  one  part,  and  the  Lloyds,  of  the  other,  subject  to  a  charge 
thereon  in  favor  of  George  L.  Lloyd  for  its  purchase  price  and  in- 
terest, or  partitioned  between  the  parties,  as  they  might  thereafter 
ag^ree.  The  "profits"  to  be  divided  between  the  parties  upon  sales 
which  the  parties  might  consent  to  make  represent  the  proceeds  of 
the  respective  interests  of  the  parties  charged  with  the  purchase 
price,  and  interest  thereon,  and  expenses.  Now,  it  does  not  admit 
of  doubt  that  such  a  contract  as  this  upon  which  plaintiff's  alleged 
"title  and  equity"  in  land  depend,  not  being  in  writing,  is  void,  under 
the  statute  of  frauds,  and  the  statute  cannot  be  avoided  by  including 
within  the  relief  sought  the  specific  performance  of  the  alleged  agree- 
ment to  reduce  the  parol  agreement  for  such  "title  and  equity"  in  the 
lands  in  question  to  writing.  A  parol  agreement  void  under  the  stat- 
ute is  not  aided  by  a  further  parol  agreement  to  reduce  the  principal 
agreement  .to  writing.  The  cases  where  this  has  been  permitted  are 
cases  where  there  has  been  such  performance  of  the  agreement  by 
the  party  seeking  relief,  or  his  position  has  been  so  changed  in  reli- 
ance upon  it,  that  his  loss  and  injury  cannot  be  measured  in  dam- 
ages, and,  without  specific  performance,  there  will  be  a  failure  of  jus- 
tice. In  all  cases  involving  the  mere  expenditure  of  money  or  the 
performance  of  services  upon  a  parol  agreement  for  an  interest  in 
land,  the  law  affords  an  adequate  remedy  by  an  action  at  law  for  the 
money  paid,  with  interest,  or  for  the  value  of  the  services  performed, 
or  both,  as  the  exigencies  of  the  case  may  require ;  and,  with  these 
remedies,  the  party  who,  in  the  face  of  the  statute,  enters  into  parol 
contracts  of  the  character  in  question,  must  be  cwitent.  The  court 
cannot,  out  of  regard  to  the  so-called  "equities"  of  such  cases,  disre- 
gard the  statute.  It  is  for  the  Legislature,  not  the  courts,  to  repeal 
it,  if  it  deserves  repeal. 

The  demurrers  are  sustained. 
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UNITED  STATES  v.  LOUIE  JUBN. 
(District  Court,  D.  Montana.    March  11,  1904.> 

1.  Chinese— Exclusion— WiTj?EssEs— Credibility. 

In  Culuese  deportation  proceedings,  the  fact  that  accused  was  in  the 
United  States  and  engaged  in  business  as  a  merchant  at  the  time  of  the 
passage  of  Act  Gong.  May  5,  1892,  c.  60,  27  Stat.  25  [U.  S.  Comp.  St  1901, 
p.  1319],  providing  for  the  registration  of  Chinese  laborers,  may  be  estab- 
lished by  Chinese  witnesses. 

2.  Sahe— Registration. 

Where  at  the  time  of  the  passage  of  Act  Cong.  May  5,  1892,  c.  60,  27 
Stat  25  [U.  S.  Comp.  St  1901,  p.  1319],  providing  for  the  registration  of 
Chinese  laborers,  a  Chinese  person  thereafter  charged  to  be  unlawfully 
In  the  United  States  was  in  the  United  States  and  engaged  in  business 
as  a  merchant  and  was  therefore  not  entitled  to  registration  as  a  laborer 
under  such  act,  he  was  not  subject  to  deportation,  though  he  subsequently 
became  a  laborer. 

8.  Same— Evidence. 

Evidence  in  Chinese  deportation  proceedings  held  to  establish  that  de- 
fendant was  a  resident  of  the  state  of  Montana,  and  engaged  in  business 
there  as  a  merchant,  prior  to  the  passage  of  Act  Cong.  May  5,  1892,  c.  60, 
27  Stat  25  [U.  S.  Comp.  St  1901,  p.  1319],  and  was  therefore  not  subject 
to  deportation. 

Appeal  from  Order  of  United  States  Commissioner. 

Carl  Rasch,  U.  S.  Atty. 

Sanders  &  Sanders,  for  defendant. 

KNOWLES,  District  Judge.  Appeal  from  an  order  of  deporta- 
tion made  by  Edward  C.  Russel,  United  States  Commissioner. 
Louie  Juen  was  arrested  upon  a  warrant  charging  him  with  being  un- 
lawfully within  the  United  States,  in  violation  of  the  acts  of  Con- 
gress excluding  Chinese  persons.  At  the  time  of  his  arrest,  Louie 
Juen  was  engaged  as  a  laborer.  He  claims,  however,  that  he  was  a 
merchant,  residing  at  Helena,  Mont.,  at  the  time  of  the  passage  of 
the  Geary  act  of  May  5,  1892,  c.  60,  27  Stat.  25  [U.  S.  Comp.  St.  1901, 
p.  1319],  and  during  the  time  provided  for  the  registration  of  Chinese 
laborers  under  that  act.  The  question  presented  is  as  to  whether 
said  Juen  was  a  merchant  at  that  time,  and  engaged  in  that  business. 
Capt.  E.  R.  Tandy  testified  that  he  was  a  farmer  and  engaged  in  a 
mining  enterprise  from  1889  or  1890  to  1895,  and  that  during  that 
period  he  employed  Chinese  laborers,  and  during  that  time  he  was 
frequently  at  a  Chinese  store  situated  in  the  upper  part  of  Helena, 
Mont.,  looking  for  laborers,  and  there  saw  Juen,  who  seemed  to  be 
occupied  in  conducting  the  business  of  said  store.  Gen.  Charles  D. 
Curtis  testified  that  he  had  frequently  seen  Juen  in  the  store  testified 
to  by  Capt.  Tandy.  While  it  was  evident  from  the  testimony  of  Juen 
and  others  that  Gen.  Curtis  was  mistaken  as  to  the  time  he  saw  the 
appellant  in  this  store,  still  I  do  not  think  this  destroys  his  evidence 
entirely.     He  might  have  been  mistaken  as  to  the  dates  when  he  saw 

T  8.  Citizenship  of  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  States,  1 
C.  C.  A.  212 ;  Lee  Sing  Fay  v.  United  States,  35  C.  C.  A.  332. 
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him,  and  yet  be  correct  as  to  the  fact  that  he  did  see  him.  Witnesses 
are  more  likely  to  be  incorrect  as  to  dates  than  any  other  part  of  their 
evidence.  There  were,  however,  some  three  Chinese  witijesses  who 
testified  that  from  about  1889  to  1903  said  Juen  did  conduct  business 
as  a  merchant  in  said  Helena  in  the  building  named  by  Tandy  and 
Curtis.  One  of^these  testified  that,  when  Juen  came  to  Helena  to 
enter  into  this  mercantile  business,  he  borrowed  $300  of  him,  which 
sum,  added  to  what  he  then  had,  amounted  to  $1,000;  that  he  had 
two  partners,  who  each  put  into  said  business  $1,000;  and  that  this 
firm  carried  on  business  as  merchants  in  Helena  from  1889  to  1903 — 
about  13  years  in  all.  One  of  these  witnesses  was  known  as  "Chinese 
Charlie,"  who  had  lived  in  Helena  for  over  30  years,  and  was  a  re- 
spectable Chinese  merchant  himself.  I  can  see  no  reason  for  dis- 
believing this  witness.  If  his  evidence  can  be  considered  by  me,  I 
am  satisfied  that  during  the  time  stated  said  Juen  was  a  merchant, 
as  he  claimed  in  his  own  evidence.  It  was  contended  that  the  fact 
that  he  was  a  merchant  during  the  time  of  registration  under  the 
Geary  act  could  not  be  established  by  Chinese  evidence.  I  find  that 
this  has  not  been  a  universal  rule.  In  the  case  of  United  States  v. 
Sing  Lee  (D.  C.)  71  Fed.  680,  Judge  Bellinger  says :  "He  swears  and 
proves  by  the  testimony  of  a  number  of  Chinese  witnesses  that  he 
is  a  merchant  doing  business  in  San  Francisco."  Upon  this  evidence 
he  held  that  the  Chinaman  in  the  action  was  a  merchant.  In  the 
case  of  Quong  Sue  v.  United  States,  116  Fed.  316,  54  C.  C.  A.  652, 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  says :  "This  court 
has  repeatedly  held  under  this  and  other  similar  provisions  in  other 
of  the  Chinese  exclusion  acts  that  the  court  below  must  decide  for 
itself  whether  the  evidence  is  satisfactory  or  not."  From  this  evi- 
dence, I  hold  that  it  satisfactorily  appears  said  Juen  was  a  merchant 
in  Helena,  Mont.,  from  1889  to  1903.  The  period  during  which  he 
could  have  registered  as  a  Chinese  laborer  was  a  part  of  this  period. 

The  question  then  arises  as  to  whether,  having  become  a  laborer 
during  the  year  1903,  the  appellant  falls  within  the  terms  of  the  act. 
In  the  case  of  In  re  Chin  Ark  Wing  (D.  C.)  115  Fed.  412,  it  was  held 
that  under  this  state  of  facts  he  could  not  be  deported.  To  the  same 
effect  is  United  States  v.  Sing  Lee,  above  cited.  He  was  a  merchant 
during  the  time  of  the  registration  authorized  by  said  Geary  act,  and 
hence  could  not  register  as  a  laborer.     See  cases  last  above  cited. 

It  is  therefore  ordered  that  the  order  of  the  commissioner,  Edward 
C.  Russel,  that  Louie  Juen  be  deported  from  the  United  States  to 
China,  be,  and  the  same  is  hereby,  set  aside  and  reversed,  and  that 
the  said  Louie  Juen  be  discharged  from  custody  by  the  United  States 
snarshaL 
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POLK  et  al.  y.  MUTUAL  RESERVE  FUND  LIFE  ASS'N  OF  NEW  YORK 

et  al. 

.    (Circuit  Court,  S.  D.  New  York.    February  2tJ,  1904.) 

L  Equity  Pleading— -BiLii— Defects  Wabrawting  Stbikiiw  from  Files. 

Mere  prolixity  and  verbosity  in  a  bill  do  not  warrant  striking  It  from 
the  files,  when  the  redundant  matter  can  to  a  large  eztent.be  eliminated 
on  exceptions. 

2.  SAMlt— Impebtinenos. 

In  a  bill  filed  against  an  Insurance  association  by  members  to  secure 
its  dissolution  on  the  ground  of  insolvency  and  the  illegality  of  a  rein- 
corporation, specific  allegations  of  mismanagement  and  fraud  on  the  part 
of  certain  officers  who  are  not  parties,  and  as  to  whom  no  relief  is  asked, 
are  impertinent,  and  on  exceptions  will  be  stricken  out 

In  Equity.    On  report  of  special  master. 
See  119  Fed.  491. 

Russell  &  Winslow  (D.  L.  Snodgrass,  Caruthers  Ewing,  R.  F. 
Jackson,  Wm.  Hepburn  Russell,  Wm.  Beverley  Winslow,  of  coun- 
sel), for  complainants. 

George  Bumham,  Jr.  (Frank  R.  Lawrence,  Frank  H.  Piatt,  and  Gor- 
don T.  Hughes,  of  counsel),  for  defendants. 

HAZEL,  District  Judge.  This  is  a  motion  upon  the  report  of 
the  special  master  appointed  by  the  court  pursuant  to  equity  rules 
26  and  27,  who  found  and  decided  that  36  exceptions  out  of  a  total 
of  86,  taken  to  complainants'  amended  bill  on  behalf  of  respondents, 
were  impertinent,  and  mere  repetitions  of  allegations  appearing  else- 
where in  the  amended  bill  of  complaint.  The  master  accordingly 
expunged  the  same  in  36  instances,  overruling  the  remaining  ex- 
ceptions. The  original  bill  of  complaint  on  demurrer  was  held  by 
Judge  Coxe  to  be  tautological,  uncertain,  contradictory,  and  verbose. 
Upon  the  ground  that  the  bill  contained  inconsistent  allegations,  and 
failed  to  show  the  extent  of  complainants'  interest,  he  sustained  the 
demurrer,  with  leave  to  complainants  to  amend.  Polk  v.  Mutual 
Reserve  Fund  Life  Association  et  al.  (C.  C.)  119  Fed.  492.'  The 
court  in  reaching  its  conclusion  pointed  out  that  it  was  essential  to 
the  maintenance  of  this  cause  that  facts  be  explicitly  and  unequi- 
wc^CBlly  set  out  showing  the  insolvency  of  the  corporation  defendant, 
an^',  the  interests  of  the  complainants  in  the  funds  sought  to  be  dis- 
tributed pro  rata  among  its  members  or  policy  holders.  The  special 
master  states  in  his  report  that  the  amended  bill  is  still  objectionable 
on  the  ground  of  its  prolixity  and  verbosity,  and  that,  under  the 
rules  governing  exceptions  for  impertinence  and  scandal,  he  was  un- 
able to  expunge  more  than  a  comparatively  small  portion  of  the 
prolix  and  redundant  matter.  The  argument  upon  the  report  of  the 
master  presents  two  propositions  which  require  attention:  First, 
whether  mere  prolixity  and  verbosity  of  the  pleading  warrant  strik- 
ing the  same  from  the  files;  and,  second,  whether  specific  acts  of 
wrongdoing  by  certain  officers  of  the  association  are  scandalous  and 
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impertinent,  where  it  appears  that  such  acts  tended  to  impair  and 
diminish  the  resources  of  the  corporation.  Consideration  of  these 
salient  features  of  the  questions  presented  requires  a  brief  statement 
of  complainants'  contention. 

It  is  charged  in  the  bill  that  the  defendant  association  was  orig- 
inally incorporated  January  13,  1881,  under  the  provisions  of  chapter 
267,  p.  264,  Laws  N.  Y.  1875,  entitled  "An  act  for  the  incorporation 
of  societies  and  clubs  for  certain  lawful  purposes/'  and  hence  could 
not  legally  abandon  the  scope  of  its  original  object  and  purpose  by 
reincorporating  under  the  provisions  of  the  general  insurance  law 
of  the  state  of  New  York  (section  52,  c.  690,  p.  1955,  Laws  1892), 
and  the  acts  supplementary  thereto ;  that  such  act  of  reincorporation 
was  void  on  the  ground  that  a  fundamental  change  of  the  corporate 
powers  was  thus  established  without  notice  to  the  members  and  with- 
out their  consent.  The  bill  further  charges  that  at  the  time  of  the 
reincorporation  of  the  association  as  above  stated  it  was  insolvent, 
its  insolvency  being  primarily  produced  by  acts  of  gross  mismanage- 
ment and  fraud  on  the  part  of  certain  officers  of  the  association. 
Such  acts  of  mismanagement  and  intentional  wrongdoing  are  spe^ 
cifically,  but  with  unnecessary  circumlocution,  averred  in  the  bill.  It 
is  correctly  pointed  out  in  defendants'  brief  that  the  prolixity  and 
verbosity  of  the  bill  so  apparent  to  Judge  Coxe  and  the  special  mas- 
ter are  conspicuously  aggravated  in  the  amended  bill.  For  illustra- 
tion, the  insolvency  of  the  defendant  association  is  averred  about 
20  times;  the  unconstitutionality  of  the  act  of  1901,  under  which 
the  association  was  reincorporated,  is  set  out  at  least  9  times;  the 
alleged  fraudulent  administration  of  the  affairs  of  the  corporation 
by  its  oflScers  and  directors  is  repeated  about  14  times ;  general  al- 
legations as  to  the  inability  of  the  corporation  to  attain  the  purposes 
of  its  organization  are  often  reiterated.  Other  repetitions  of  essen- 
tial averments  are  variously  restated  and  discursively  enlarged.  The 
amended  bill  in  its  entirety  is  not  within  equity  rule  26,  which  pre- 
scribes the  rule  of  practice  governing  accurate  pleading  in  Circuit 
Courts  as  courts  of  equity.  The  special  master  correctly  expunged 
the  various  allegations  enumerated  in  his  report. 

But  it  is  further  insisted  by  the  respondents  that  certain  allega- 
tions iniputing  grave  wrongful  acts  of  mismanagement  to  officers 
and  directors  of  the  association,  and  not  expunged  by  the  special 
master,  are  clearly  scandalous  and  impertinent.  These  allegations 
are  covered  by  exceptions  numbered  57  to  71,  inclusive,  and  it  is 
claimed  that  they  involve  the  narration  of  such  irrelevant  fraud  and 
intentional  wrongdoing.  After  careful  consideration  of  the  allega- 
tions relating  to  these  exceptions,  I  have  reached  the  conclusion  that 
they  are  impertinent  averments,  and  accordingly  should  also  be  ex- 
punged. The  exceptions  numbered  57  to  71,  inclusive,  relate  to  al- 
legations which,  at  great  length,  charge  the  making  of  an  unlawful 
contract  between  the  respondent  association  and  its  former  president. 
Harper,  by  which  Harper  was  to  receive  a  percentage  per  annum 
upon  insurance  obtained  or  written  by  the  respondent  in  addition 
to  his  salary  during  the  time  of  his  presidency.    Harper  died  in  1895, 
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and  was  succeeded  by  one  Burnham,  who  is  alleged  in  the  bill  to 
.have  unlawfully  used  its  funds  by  payment  of  grossly  excessive  sums 
of  money  to  its  employes.  Other  averments  of  mismanagement  on 
the  part  of  Burnham  are  averred  to  have  taken  place  in  the  years 
1896  to  1898.  .It  is  thought  that  such  allegations  are  not  essential 
to  prove  the  insolvency  of  the  association  or  the  fraud  alleged  to 
have  been  committed  in  reincorporating  under  the  provisions  of  the 
laws  of  the  state  of  New  York  hereinbefore  referred  to.  .  Though 
ultra  vires  acts  are  charged  to  have  been  committed  as  above  stated, 
the  individuals  alleged  to  have  committed  them  are  not  before  the 
court  and  cannot  be  heard  in  their  defense.  No  relief  is  sought 
against  them.  Whether  the  association  was  insolvent  and  whether 
the  act  of  reincorporation  was  unconstitutional  are  the  principal 
questions  in  controversy.  These  averments  constitute  the  gravamen 
of  the  bill.  In  this  view  the  allegations  of  wrongful  acts  imputed 
to  the  officers  of  the  corporation  are  clearly  .redundant,  irrelevant, 
and  unnecessary.  Their  omission  does  not  deprive  complainants  of 
their  remedy.  The  bill  must  be  framed  to  bring  before  the  court 
the  material  allegations  and  charges  upon  which  complainants'  right 
to  relief  rests.  All  irrelevant  matters  must,  therefore,  be  regarded 
as  impertinent.  The  relief  which  the  complainants  seek,  in  my  judg- 
ment, does  not  require  proof  of  the  specific  acts  of  the  president  of 
the  association  regarding  the  affairs  mentioned  in  the  bill.  The  cor- 
poration undoubtedly  has  a  remedy  against  its  officers  for  the  mis- 
management imputed  to  them,  and  primarily  the  right  to  redress 
the  wrongs  complained  of  exists  in  the  corporation  itself.  Upon  the 
first  point,  namely,  whether  the  entire  bill  may  be  stricken  from  the 
record  for  prolixity  and  verbosity,  the  case  of  Kelley  v.  Boettcher 
et  al.,  85  Fed.  55,  29  C.  C.  A.  14,  would  seem  to  be  express  author- 
ity. It  is'  there  held  that  a  court  of  equity  has  inherent  power  to  so 
dispose  of  rambling  and  tautological  pleadings.  But  this  general 
objection  can  have  ho  weight  here,  when  the  matters  included  in 
exceptions  57  to  71  are  expunged,  together  with  such  exceptions, 
which  the  special  master  has  allowed. 

The  report  of  the  special  mastei*  allowing  the  exceptions  as  num- 
bered at  the  end  of  his  report  is  affirmed.  A  further  order  may  be 
entered  allowing  exceptions  57  to  71,  inclusive,  because  of  imper- 
tinence, and  striking  the  same  from  the  bill.  The  complainants  may, 
at  their  option,  file  an  amended  bill  within  30  days  from  the  entry 
of  the  order  expunging  impertinent  allegations.  Costs  and  disburse- 
ments are  awarded  against  the  complainants.    So  ordered. 
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IS  RE  JANEa  B27 

In  re  JANES  et  aL 

(District  Court,  W.  D.  New  York.    March  7,  1904.) 

No.  1,318, 

1.   BaWKBUPTCT— PaBTWEBBHIP— DiSTBIBUTION    BETWEEN    FiBK    AND    INDIVID - 
TTAL  GbEDITOBS. 

In  a  partnership  bankruptcy,  where  it  appears  that  there  is  no  solvent 
living  partner,  and  there  are  no  assets  In  the  partnership  estate,  the  cred- 
itors of  such  estate  are  entitled  to  share  ratably  with  the  creditors  of  the 
individual  partners  in  the  estates  of  such  partners. 

In  Bankruptcy.    On  question  certified  by  referee. 

O.  H.  Riordan,  for  Bank -of  Leroy. 
Frank  M.  Loomis,  for  trustee. 

HAZEL,  District  Judge.  The  question  certified  for  review  by 
Referee  Hotchkiss  is  as  follows : 

"Whether,  in  a  partnership  bankruptcy,  where  it  appears  that  there  is  no 
solvent  living  partner,  and  no  assets  in  the  partnership  estate,  the  creditors 
of  such  partnership  estate  shall  share  with  the  creditors  of  the  individual 
partners  in  the  estates  of  such  individual  partners?" 

The  opposing  creditors  contend  that  the  provisions  of  section  5 
of  the  bankrupt  act  (Act  July  i,  1898,  c.  541,  30  Stat.  547,  548  [U. 
S.  Comp.  St.  1901,  p.  3424]),  must  be  strictly  construed,  and  that  in- 
dividual creditors  have  a  preference  over  firm  creditors  in  the  distri- 
bution of  individual  assets,  and,  conversely,  that  in  the  distribution  of 
firm  assets  the  copartnership  creditors  have  a  preference  over  indi- 
vidual creditors;  that  neither  expressly  nor  by  implication  does  the 
present  bankrupt  act  recognize  an  exception  to  the  general  rule  as 
practically  set  forth  by  section  5  of  the  act,  and  accordingly  the 
creditors  of  the  bankrupt  partnership  are  not  entitled  to  take  pari 
passu  with  the  individual  creditors  of  Ezra  S.  Janes,  one  of  the  part- 
ners. The  referee  lias  decided  that  there  were  no  firm  assets,  and  that 
both  partners  were  living  and  insolvent.  This  conclusion  upon  the 
facts  will  be  adopted  here.  Such  conclusion  justifies  the  exception 
to  the  rule  as  set  forth  in  Story  on  Partnership,  §  388,  that,  "when 
there  is  no  joint  estate  and  no  solvent  partner,  all  the  creditors,  joint 
and  separate,  shall  share  pari  passu  in  the  estate  of  the  bankrupt  part- 
ner." This  exception  to  the  general  rule  finds  support  in  subdivi- 
sion "g"  of  section  5,  which  provides  for  marshaling  the  assets  of  the 
partnership  estate  and  individual  estates  so  as  to  prevent  preferences 
and  secure  an  equitable  distribution  among  the  partnership  and  in- 
dividual creditors.  I  am  unable  to  perceive,  on  principle,  why  the 
creditors  of  the  individual  partner  should  receive  what,  in  effect, 
would  be  a  legalized  preference  over  the  copartnership  creditors, 
when  both  classes  must  be  paid  from  a  single  fund.  Moreover,  if 
no  bankruptcy  proceedings  had  been  instituted,  the  remedy  of  the 

T 1  See  Bankruptcy,  vol.  6,  Cent  Dig.  $  563. 
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creditors  of  the  firm  for  the  collection  of  their  debt  would,  in  the 
first  instance,  have  enabled  resort  to  the  joint  property  of  the  part- 
nership, and  then,  such  property  being  insufficient  to  pay  the  debt,  to 
the  separate  estate  of  the  individual  partners.  A  construction  of  the 
statute  so  as  to  preclude  the  exception  to  the  general  rule  would 
practically  nullify  the  fundamental  principles  of  the  bankrupt  act, 
which  aim  to  eflfectuate  an  equitable  division  of  assets  pro  rata  among 
all  the  creditors.  In  re  Conrader  (D.  C.)  ii8  Fed.  676,  affirmed  as 
Conrader  V.  Cohen,  121  Fed.  801,  58  C.  C.  A.  249;  In  re  Green,  116 
Fed.  118 ;  In  re  Mills  (D.  C.)  95  Fed.  269. 

It  is  true,  the  authorities  are  not  entirely  in  accord  with  the  con- 
clusions here  found.  In  re  Wilcox  (D.  C.)  94  Fed.  84,  where  all  the 
authorities  on  the  point  in  this  country  and  in  England  are  exhaustive- 
ly reviewed,  is  a  notable  exception.  The*  decided  weight  of  authority, 
however,  favors  upholding  the  exception  to  the  general  rule.  Such 
rule  should  be  applied  in  the  case  at  bar. 

The  question  submitted  for  review  is  answered  in  the  affirmative. 
So  ordered. 


In  re  RUSSOMANNO. 
(Circuit  Court,  S.  D.  New  York.    January  30,  1904.) 

.  1.  Aliens— DEPOBTATION—PBOCEEDINGS—LnflTATION. 

Where  a  proceeding  for  the  deportation  of  an  alien,  as  authorised  by 
Act  March  3,  1891,  c.  551.  26  Stat  1084  [U.  S.  Oomp.  St  1901,  p.  1294], 
was  not  begun  by  the  seizure  of  the  alien  witliln  one  year  next  after 
his  last  entry  into  the  United  States,  as  required  by  section  11  (26  Stat 
1086  [U.  S.  Comp.  St  1901,  p.  1299]),  the  proceeding  was  barred. 

Charles  G.  F.  Wahle,  for  the  writ 
Robt  A.  Paddock,  opposed. 

LACOMBE,  Circuit  Judge.  The  authority  to  deport  this  alien  is 
to  be  found  in  the  act  of  1891  (Act  March  3,  1891,  c.  551,  §  11,  26 
Stat  1086  [U.  S.  Comp.  St  1901,  p.  1299]),  not  in  the  act  of  1903. 
Inasmuch  as  he  was  not  seized,  even,  for  purposes  of  deportation^ 
until  more  than  a  year  had  elapsed  after  his  last  entry  into  the  United 
States,  the  time  within  ivhich  he  could  be  taken  into  custody  under 
the  act  of  1891  had  fully  expired. 

The  prisoner  is  discharged. 
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GILBBRT  V.  BURLINGTON,  O.  R.  &  N.  RY.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  24,  19(M.) 

No.   1,980. 

1«  CONTBIBTTTOBt    NEOLIOENCE    AND     PBOXIHATB    OaUSE— QUESTION     FOB    THE 
COUBT. 

While  the  questious  of  contributory  negligence  and  proximate  cause 
are,  like  other  questions  of  fact,  ordinarily  for  the  Jury,  they  are  for  the 
court  where  there  la  no  substantial  conflict  in  the  evidence,  and  the  conclu- 
sions from  it  are  such  that  all  reasonable  men  must  agree  upon  them. 

2.  Same— Test. 

The  test  of  contributory  negligence  is  whether  or  not  the  want  of  care 
directly  contributes'  to  the  injury,  not  whether  or  not  it  is  a  more  proxi- 
mate cause  of  it  than  the  negligence  of  the  defendant.  If  it  directly  con- 
tributes to  the  injury,  it  is  fatal  to  the  plaintiff's  recovery,  although  the 
negligence  of  th^  defendant  may  be  the  more  proximate  cause  of  it. 

8.  INJUXT     TO     SXBVANT— CONTBIBtTTOBT     NEGLIGENCE— CHOOBINQ     THE     MOBB 

Danqbboub  or  Two  Hbthodb. 

Where  there  is  a  comparatively  safe  and  a  more  dangerous  way  of  dis- 
charging a  duty  known  to  a  servant,  it  is  negligence  for  him  to  select  the 
more  dangerous  method,  and,  If  his  selection  directly  contributes  to  his 
Injury,  it  is  fatal  to  his  recovery  therefor. 

4,  Same— Voltjntaby  Failtjbe  to  Use  Uncoupling  Device— Evidence  of. 

The  act  of  March  2,  1893,  c.  196,  27  ^at.  631  (3  U.  S.  Comp.  St  1901, 
p.  8174),  which  makes  It  the  duty  of  common  carriers  to  equip  their  cars 
engaged  In  interstate  traffic  with  couplers  which  can  be  uncoupled  "with- 
out the  necessity  of  men  going  between  the  ends  of  the  cars,"  Imposes 
upon  the  employes  the  correlative  duty  of  using  these  couplers  when  fur- 
nished, and  of  refraining  from  unnecessarily  going  between  the  ends  of  cars 
to  uncouple  them.  A  failure  of  a  servant  to  discharge  this  duty,  which 
.  directly  contributes  to  his  injury,  is  fatal  to  jan  action  for  damages  on 
account  of  it 

6.  Same. 

One  who  voluntarily  and  unnecessarily  exposes  himself  to  an  imminent 
known  danger,  and  thereby  directly  contributes  to  his  injury,  cannot  es- 
cape the  fatal  effect  of  his  contributory  negligence  because  the  unknown 
negligence  of  the  defendant,  which  concurred  to  produce  the  injury,  made 
the  danger  greater  than  he  supposed  it  to  be. 

6.  Same— Contbibittobt  Negligence— Evidence. 

A  railroad  company  accustomed  to  keep  its  guard  rails  blocked  per- 
mitted the  block  to  disappear  from  one  of  them.  A  brakeman,  in  ignor- 
ance that  the  block  had  disappeared,  after  trying  to  couple  two  moving 
cars  by  means  of  a  lever  on  his  side  of  the  train,  failed  to  use  or  to  try 
to  use  the  lever  on  the  other  side  of  the  train,  which  had  been  furnished 
for  the  same  purpose,  entered  between  the  ends  of  the  cars,  uncoupled 
them  without  the  use  of  the  lever,  caught  his  foot  between  the  guard  rail 
and  the  main  rail,  and  was  injured.  Held,  conceding,  but  not  deciding, 
that  the  company  was  negligent  in  permitting  the  guard  rail  to  become 
unblocked,  the  plaintiff  failed  to  exercise  ordinary  care;  his  failure  di- 
rectly contributed  to  his  injury,  and  was  fatal  to  his  action  for  damages 
on  account  of  it 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 
For  opinion  below,  see  123  Fed.  832. 

This  is  an  action  brought  by  Charles  Gilbert,  the  plaintiff  in  error,  against 
the  Burlington,  Cedar  Rapids  &  Northern  Railway  Company  and  the  Chl- 
128  F.— 34 


Digitized  by 


Google 


530  128  FEDERAL  BEPORTEB. 

cago,  Rock  Island  &  Pacific  Railway  Company  to  recover  damages  for  a  per- 
sonal injury  which  he  sustained,  as  he  alleged,  by  reason  of  the  negligence  of 
the  Burlington  Company.  The  complaint  stated  a  cause  of  action  against 
that  company,  and  contained  an  averment  to  the  effect  that  th^  Rock  Island 
Company  had  assumed  the  debts  and  liabilities  of  the  former  corporation. 
The  answer  denied  the  material  allegations  of  the  complaint  and  alleged  that 
the  plaintiff's  injury  was  jcaused  by  his  own  negligence.  There  was  a  trial 
to  a  Jury,  and  at  the  close  of  the  plaintiff's  evidence  the  court  instructed  the 
Jury  to  return  a  verdict  for  the  defendants.  This  ruling  and  the  Judgment 
upon  It  are  assailed  by  the  writ  of  error.  The  facts  established  at  the  close 
of  the  testimony  were  these:  The  Burlington  Company  owned  and  operated 
a  railroad  upon  which  it  had  blocked  the  guard  rails  and  frogs,  but  a  few 
days  before  the  plaintiff  was  injured  one  of  these  blocks  had  disappeared  from 
a  guard  rail  in  the  yard  at  Iowa  Falls,  In  the  state  of  Iowa,  where  the  plain- 
tiff was  at  work  for  the  company  as  head  brakemaa  of  a  crew  of  men  who 
were  engaged  In  switching  the  cars  and  making  up  trains.  Gilbert's  two 
assistants  in  this  crew  had  noticed  that  the  blocking  to  the  guard  rail  was 
gone,  but  Gilbert  testified  that  he  was  not  aware  of  that  fact.  A  few  moments 
after  6  o'clock  in  the  afternoon  of  May  7,  1902,  the  plaintiff  was  engaged  w^lth 
his  crew  In  uncoupling  and  kicking  off  upon  another  track  the  most  southerly 
of  a  string  of  cars,  which  they  were  handling  by  means  of  an  engine  attached 
to  the  north  end  of  it.  The  south  car  of  this  train  was  a  Street  stable  car, 
and  the  next  car  north  of  it  was  a  Northwestern  car.  Each  of  these  cars 
was  equipped  with  automatic  couplers,  the  character  and  operation  of  which 
are  described  in  this  way  In  the  testimony:  "The  cars  are  coupled  together 
by  what  are  known  as  'automatic  couplers,'  which  consist  of  drawbars  with 
knuckles,  so  called,  upon  the  ends  of  them,  which  open  and  shut,  and  when 
shut  and  clasped  together  are  held  in  place  by  means  of  a  pin,  and  which 
may  be  uncoupled  by  the  raising  of  the  pin  which  cannot  be  pulled  clear  out, 
however,  but  raised  a  certain  distance  and  held,  and  which,  when  the  coup- 
ling apparatus  is  in  order,  may  be  raised  and  held  by  the  manipulation  of  a 
lever  upon  the  outside  of  the  car,  which  is  attached  to  a  pin  by  means  of  a 
rod  and  chain.  When  the  pin  is  raised  and  held  in  place,  then  by  the  move- 
ment of  either  car  from  the  other  the  cars  become  uncoupled."  The  lever  to 
pull  the  pin  on  the  north  tod  of  the  Street  stable  car  was  on  the  east  side'  of 
the  car.  The  lever  to  pull  the  pin  on  the  south  end  of  the  Northwestern  car 
was  on  the  west  side  of  the  car.  There  was  no  defect  in  the  couplers  nor  in 
the  apparatus  for  pulling  the  pins.  It  was  Impossible  to  pull  the  pins  when 
the  string  of  cars  was  drawn  tight  so  that  there  was  no  slack  between  them, 
or,  as  the  witnesses  expressed  it,  "when  the  slack  was  tight."  Gilbert  was 
on  the  east  side  of  the  train,  giving  signals  and  orders  to  his  men.  He  sig- 
naled the  engineer  to  kick  off  the  Street  stable  car,  and  undertook  to  uncouple 
it  The  train  stopped.  He  seized  the  handle  of  the  lever  on  his  side  of  the 
train,  and  endeavored  to  pull  the  pin  with  it  but  the  slack  was  tight,  and  he 
could  not  do  so.  The  train  started  south.  He  walked  by  ^e  side  of  it  and 
endeavored  several  times  to  pull  the  pin  by  means  of  the  lever  and  failed. 
He  then  stepped  in  and  walked  along  between  the  cars,  which  were  moving 
at  the  rate  of  about  two  or  three  miles  an  hour,  and  tried  in  vain  to  raise 
the  pin  on  the  Street  stable  car  with  his  hands.  Thereupon  he  turned  away, 
but  still  remained  facing  the  Street  stable  car  more  than  the  Northwestern 
car,  seized  the  chain,  and  tried  to  raise  the  pin  in  the  latter  car,  but  could 
not  do  so.  He  then  turned  back  to  the  Street  stable  car,  shook  the  chain  on 
its  pin,  pulled  the  pin  up,  the  cars  uncoupled,  he  caught  his  foot  in  the  un- 
blocked guard  rail,  and  lost  his  leg.  It  was  the  custom  of  the  brakemen, 
when  they  were  unable  to  pull  the  pin  with  the  lever  on  their  side  of  the 
train,  to  step  in  between  the  cars  and  raise  the  pin  with  their  hands  without 
attempting  to  use  the  lever  upon  the  other  side  of  the  train.  The  pins  were 
at  about  the  height  of  Gilbert's  breast  as  he  walked  along  between  the  cars. 
He  testified  that  he  did  not  try  to  operate  the  lever  on  the  opposite  side  of 
the  train ;  that  one  could  get  a  leverage  by  its  use,  but  that  he  did  not  know 
whether  a  man  could  use  his  strength  to  more  advantage  on  the  lever  than  he 
could  directly  on  the  pin  or  on  the  chain  attached  to  it  He  also  testified  at 
the  trial  that  he  did  not  find  out  what  the  trouble  was  with  the  levers  and 
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pins,  but  a  written  account  of  the  accident,  which  he  signed  about  a  month 
after  his  injury,  contains  this  statement:  "The  second  time  I  attempted  to 
pull  up  this  lever  It  worked  all  right,  and  I  cut  the  car  off.  The  slaclt  mustn't 
have  been  out  of  the  cars  the  first  time  I  tried  it.  Sometimes  they  work  hard 
when  this  Is  the  case.  Far  as  I  know,  the  couplers  were  in  good  condition. 
They  only  worked  hard,  is  all." 

Humphrey  Barton  (John  E.  Samuelson,  on  the  brieQ,  for  plaintiff 
in  error. 

McNeil  V.  Seymour  (Edward  C.  Stringer  and  Carroll  Wright,  on 
the  brief),  for  defendants  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  case  presents  these  two  questions:  Was  there  any  substan- 
tial evidence  that  the  Burlington  Company  was  guilty  of  a  failure 
to  exercise  ordinary  care  to  keep  its  railroad  in  a  reasonably  safe 
condition?  Was  the  evidence  that  the  plaintiff  was  guilty  of  negli- 
gence which  directly  contributed  to  his  injury  so  conclusive  that  all 
reasonable  men  in  the  exercise  of  an  impartial  judgment  must  draw 
that  conclusion? 

The  only  fact  disclosed  by  the  evidence  which  is  claimed  by  coun- 
sel for  the  plaintiff  in  error  to  indicate  negligence  on  the  part  of  the 
•railroad  company  is  that  it  adopted  the  practice  of  keeping  its  frogs 
and  guard  rails  blocked,  and  then  permitted  one  of  them  to  become 
unblocked  without  notice  to  the  plaintiff.  But  it  is  a  mooted  ques- 
tion among  the  owners  and  operators  of  railroads  whether  the  blocked 
or  the  unblocked  frog  and  guard  rail  present  the  nearer  approach 
to  safety.  Many  are  of  the  opinion  that  the  blocked  rail  is  less  dan- 
gerous than  the  unblocked  rail,  and  adopt  the  practice  of  blocking 
their  guard  rails.  Many  are  of  the  opposite  opinion,  and  leave  their 
rails  unblocked.  Railway  companies  have  and  must  exercise  much 
judgment  and  discretion  in  determining  the  methods  of  construc- 
tion and  operation  of  railroads  which  they  adopt,  and  there  is  a  wide 
field  here,  where  their  decision  of  doubtful  questions  in  the  affirma- 
tive or  in  the  negative  cannot  be  held  to  disclose  any  want  of  ordi- 
nary care.  In  the  matter  under  consideration  they  are  charged  with 
negligence  if  they  block  their  guard  rails,  because  employes  are 
liable  to  stub  their  toes  and  fall  over  the  blocks  (Morris  v.  Duluth, 
S.  S.  &  A.  Ry.  Co.,  io8  Fed.  747,  47  C.  C.  A.  661),  and  they  are 
charged  with  negligence  if  they  fail  to  block  them  because  servants 
are  liable  to  put  their  feet  between  the  rails  and  get  them  caught 
there  to  their  injury  (Kilpatrick  v.  Choctaw,  O.  &  G.  R.  Co.,  121 
Fed.  II,  57  C.  C.  A.  255).  In  this  state  of  the  case  the  Supreme 
Court  (Southern  Pac.  Co.  v.  Seley,  152  U.  S.  145,  14  Sup.  Ct.  530,  38 
L.  Ed.  391)  and  this  court  (Kilpatrick  v.  Choctaw,  O.  &  G.  R.  Co., 
121  Fed.  II,  13,  57  C.  C.  A.  255,  257)  have  reached  the  conclusion  that 
"railroad  companies  are  at  liberty  to  determine  for  themselves,  in  the 
light  of  their  experience,  which  form'  of  frog  is  preferable,  so  long  as 
both  forms  are  in  common  use,  and  that  it  is  not  competent  for  a 
jury  to  hold  a  railroad  company  guilty  of  negligence  because  it  adopts 
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one  form  of  frog  in  preference  to  another."  The  contention  of  coun- 
sel for  the  plaintiff  here  is,  however,  that  the  Burlington  Company 
was  guilty  of  negligence  because  it  blocked  its  frogs  and  guard  rails 
and  then  permitted  the  block  to  disappear  from  the  rail,  which  in- 
flicted the  injury,  without  notice  of  its  disappearance  to  the  plaintiff. 
But  actionable  negligence  is  a  breach  of  the  duty  to  exercise  ordinary 
care.  Where  there  is  no  duty  there  can  be  no  breach,  no  negligence, 
and  no  recovery.  The  Burlington  Company  owed  the  plaintiff  no  duty 
to  block  its  frogs  or  guard  rails,  or  to  keep  them  blocked,  because  its 
duty-  of  exercising  ordinary  care  was  completely  discharged  by  leav- 
ing them  all  without  blocks.  If  it  blocked  them,  and  kept  them 
blocked,  and  this  action  made  the  railroad  less  dangerous,  this  action  ' 
was  nevertheless  not  the  exercise  of  ordinary,  but  of  extraordinary, 
care,  and  the  failure  to  continue  to  exercise  it  does  not  seem  to  have 
been  negligence,  because  negligence  is  confined  to  the  failure  to  exer- 
cise ordinary  care.  As  it  was  not  a  failure  in  the  exercise  of  ordi- 
nary care,  and  was  not"  actionable  negligence  for  the  company  to  leave 
all  its  guard  rails  and  frogs  unblocked,  it  is  difficult  to  see  how  its 
failure  to  keep  them  all  blocked,  or  its  allowance  of  one  or  more  of 
them  to  become  or  to  remain  unblocked,  can  constitute  a  failure  to 
exercise  that  degree  of  care.  Such  a  theory  seems  to  be  a  contra- 
diction of  the  axiom  that  the  whole  is  greater  than  any  of  its  parts 
and  includes  them  all.  The  court  below,  however,  was  of  the  opinion 
that  the  plaintiff  was  guilty  of  contributory  negligence  which  was, 
fatal  to  his  recovery  even  if  the  defendant  was  negligent  in  the  care 
of  its  guard  rail,  and  we  turn  to  the  consideration  of  that  question. 
There  is  no  substantial  conflict  in  the  evidence,  and  the  question 
here  is  whether  or  not  it  so  conclusively  discloses  the  fact  that  the 
plaintiff  was  guilty  of  negligence  which  contributed  to  his  injury 
that  all  reasonable  men  in  the  exercise  of  their  impartial  judgment 
must  draw  that  conclusion.  The  question  of  the  existence  of  contrib- 
utory negligence,  like  every  other  question  of  fact,  is  ordinarily  con- 
ditioned by  conflicting  testimony  and  by  doubtful  deductions  from 
the  evidence,  and  hence  is  generally  a  question  for  the  jury.  But  if, 
at  the  close  of  the  trial,  the  evidence  so  clearly  discloses  the  fact  that 
the  plaintiff  was  guilty  of  negligence  which  directly  contributed  to 
his  injury  that  a  finding  to  the  contrary  could  not  be  sustained,  it  is 
the  duty  of  the  trial  court  to  instruct  the  jury  to  return  a  verdict  for 
the  defendant.  Clark  v.  Zarniko,  io6  Fed.  607,  608,  45  C.  C.  A. 
494,  496;  Railway  Co.  v.  Davis,  53  Fed.  61,  3  C.  C.  A.  429;  Gowen 
V.  Harley,  56  Fed.  973,  980,  6  C.  C.  A.  190,  197;  Railway  Co.  v. 
Moseley,  57  Fed.  921,  922,  923,  6  C.  C.  A.  641,  643;  Reynolds  v. 
Railroad  Co.,  69  Fed.  808,  810,  16  C.  C.  A.  435,  437,  438,  29  L.  R.  A. 
69s ;  Laclede  Fire-Brick  Mfg.  Co.  v.  Hartford  Steam-Boiler  Inspec- 
tion &  Ins.  Co.,  60  Fed.  351,  354,  9  C.  C.  A.  i,  4;  Motey  v.  Granite 
Co.,  74  Fed.  155,  157,  20  C.  C.  A.  366,  368;  Commissioners  v.  Clark, 
94  U.  S.  278, 284, 24  L.  Ed.  59;  North  Pennsylvania  R.  Co.  v.  Commer- 
cial Nat.  Bank,  123  U.  S.  J27,  733,  8  Sup.  Ct.  266,  31  L.  Ed.  287; 
Railroad  Co.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  35  L.  Ed. 
213, 
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Much  IS  found  in  the  brief  and  much  was  said  upon  the  argument 
concerning  the  question  whether  or  not  the  negligence  of  the  plain- 
tiff was  the  proximate  cause  of  his  injury,  and  concerning  the  duty 
of  the  court  below  to  submit  that  issue  to  the  jury.  But  the  court's 
duty  in  that  regard  was  governed  by  the  same  rule.  Railway  Co.  v. 
Davis,  3  C.  C.  A.  429,  431,  53  Fed.  6i,  63;  Missouri  Pac.  R.  Co. 
V.  Moseley,  57  Fed.  921,  926,  o  C.  C.  A.  641,  647;  Motey  v.  Granite 
Co.,  20  C.  C.  A.  366,  369, 74  Fed.  155, 157. 

Again,  the  question  in  cases  of  alleged  contributory  negligence 
is  not  whether  the  negligence  of  the  plaintiff  or  that  of  the  defendant 
is  the  more  proximate  cause  of  the  injury,  but  it  is  whether  or  not 
the  negligence  of  the  plaintiff  directly  contributed  to  it.  One  whose 
negligence  directly  contributed  to  his  injury  cannot  recover  damages 
of  another  whose  negligence  concurred  to  cause  it,  although  the 
carelessness  of  the  latter  was  the  more  proximate  cause  of  it.  Pyle 
V.  Clark,  25  C.  C.  A.  190, 192,  79  Fed.  744,  746,  747;  Motey  v.  Granite 
Co.,  20  C.  C.  A.  366,  369,  74  Fed.  156,  159;  Chicago  &  N.  W.  Ry. 
Co.  V.  Davis,  3  C.  C.  A.  429,  431,  53  Fed.  61,  63;  Railway  Co.  v. 
Moseley,  6  C.  C.  A.  641,  643,  646,  57  Fed.  921^23,  925;  Reynolds 
V.  Railway  Co.,  16  C.  C.  A.  435,  69  Fed.  808,  811 ;  Schofield  v.  Rail- 
way Co.,  114  U.  S.  615,  618,  5  Sup.  Ct.  1125,  29  L.  Ed.  224;*  Railroad 
Co.  V.  Houston,  05  U.  S.  697,  762,  24  L.  Ed.  542 ;  Hayjden  v.  Railway 
Co.,  124  Mo.  5TO,  573,  28  S,  W.  74;  Wilcox  v.  Railway  Co.,  39  N.  Y. 
358,  100  Am.  Dec.  440. 

Let  us  apply  these  rules  to  the  facts  of  this  case.  It  is  so  danger- 
ous for  the  employes  of  railroad  companies  to  go  between  the  ends 
of  cars  to  couple  or  to  uncouple  them  that  Congress  passed  ah  act 
on  March  2,  1893,  which  made  it  the  duty  of  common  carriers  to 
equip  all  their  cars  engaged  in  moving  interstate  traffic  with  couplers 
which  can  be  uncoupled  "without  the  necessity  of  men  going  between 
the  ends  of  the  cars^'  (27  Stat.  531,  c.  196,  3  U.  S.  Comp.  St.  p.  3174), 
and  the  Legislatures  of  many  of  the  states  have  enacted  laws  of  a  sim- 
ilar nature  to  regulate  carriers  within  their  respective  borders.  In 
this  way  the  duty  was  imposed  upon  common  carriers  by  the  law  to 
so  equip  their  cars  that  they  could  be  uncoupled  without  requiring 
their  seryants  to  go  between  the  ends  of  the  cars.  The  devplution  of 
this  duty  upon  the  carriers  necessarily  imposed  upon  their  servants 
the  correlative  duty  of  using  the  equipment  thus  furnished  to  them, 
and  of  refraining  from  going  between  the  ends  of  the  cars  to  couple 
or  uncouple  them  unless  compelled  to  do  so  by  necessity.  Under 
this  legislation  the  breach  of  either  of  these  duties  became  a  failure 
to  exercise  ordinary  care,  and  constituted  actionable  negligence. 
The  two  cars  which  the  plaintiff  sought  to  uncouple  were  supplied 
with  mechanical  devices  for  separating  them  without  requiring  the 
ejmployes  of  the  railroad  company  to  go  between  the  ends  of  the 
cars.  These  devices  were  not  defective  in  construction  or  repair. 
There  were  two  of  them,  either  one  of  which  would  ordinarily  enable 
the  servant  to  uncouple  the  two  cars.  One  of  them  had  its  lever  on 
the  east  side  of  the  train,  where  the  plaintiff  was  at  work,  and  could 
be  operated  from  that  station.  The  other  had  its  lever  upon  the  west 
side  of  the  train,  and  could  be  utilized  only  from  that  side.    The 
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plaintiff  first  endeavored  to  uncouple  the  cars  by  the  use  of  the  de- 
vice on  the  east  side  of  the  train  while  the  string  of  cars  was  sta- 
tionary. When  the  train  was  drawn  tight,  so  that  there  was  no  slack 
between  the  cars,  or,  as  the  witnesses  expressed  it,  "when  the  slack 
was  tight,"  the  cars  could  not  be  uncoupled  either  with  or  without 
the  use  of  the  levers.  When  the  plaintiff  first  attempted  to  separate 
the  cars  the  slack  was  tight,  and  consequently  he  could  not  pull  the  pin 
by  the  use  of  the  lever.  The  engine  then  pushed  the  cars  to  the 
south,  and  as  they  moved  along  the  plaintiff  attempted  several  times 
to  pull  the  pin  by  means  of  the  lever  upon  which  he  still  kept  his 
hand,  and  failed.  He  then  stepped  in  between  the  ends  of  the  cars 
while  they  were  moving  at  the  rate  of  between  two  and  three  miles 
an  hour,  and  tried  to  uncouple  them  by  seizing  the  chain  above  the 
pin  with  his  hands  and  raising  them.  The  act  of  placing  himself 
between  the  ends  of  the  cars  to  uncouple  them  without  first  endeav- 
oring to  do  so  by  the  use  of  the  lever  on  the  opposite  side  was  an  act 
of  negligence,  because  the  use  of  that  lever  was  a  less  dangerous 
method  of  separating  the  cars.  Where  there  is  a  comparatively  safe 
and  a  more  dangerous  way  known  to  a  servant  by  means  of  which 
he  may  discharge  his  duty,  it  is  a  want  of  ordinary  care  for  him  to 
select  and-  use  the  more  dangerous  method.  Morris  v.  Duluth  S.  S. 
&  A.  Ry.  Co.,  io8  Fed.  747,  749,  47  C.  C.  A.  661,  664;  Gowen  v.  Har- 
ley,  56  Fed.  973,  983,  6  C.  C.  A.  190,  200 ;  Coal  Co.  v.  Reid,  85  Fed. 
914,  29  C.  C.  A.  475 ;  McCain  v.  Railroad  Co.,  76  Fed.  125,  126,  22 
C.  C.  A.  99,  loi ;  Russell  v.  Tillotson,  140  Mass.  201,  4  N.  E.  231 ; 
Gleason  v.  Railway  Co.,  73  Fed.  647, 19  C.  C.  A.  636;  Cunningham  v. 
Railway  Co.  (C.  C.)  17  Fed.  882;  English  v.  Railway  Co.  (C.  C.)  24 
Fed.  906.  Not  only  this,  but  if  the  plaintiff  had  adopted  the  less 
dangerous  method,  if  he  had  proceeded  to  the  other  side  of  the  train 
and  had  uncoupled  the  cars  by  the  use  of  the  west  lever,  he  would  not 
have  walked  in  the  space  between  the  rails  where  his  foot  was  caught, 
and  he  would  not  have  been  injured.  Even  if  he  had  first  vainly  tried 
to  operate  that  lever,  he  would  not  have  walked  over  the  space  where 
he  was  hurt,  and  he  would  have  escaped  injury.  So  that  there  seems 
to  be  no  escape  for  a  reasonable  man,  who  considers  impartially 
these  facts,  from  the  conclusion  that  the  plaintiff  was  guilty  of  negli- 
gence in  refusing  to  use  the  lever  on  the  west  side  of  the  train  and  in 
entering  and  walking  between  the  moving  cars  for  the  purpose  of 
uncoupling  them,  nor  from  the  conclusion  that  this  negligence  di- 
rectly contributed  to  his  injury. 

Counsel  for  the  plaintiff,  however,  ably  and  persuasively  urge  sev- 
eral reasons  why,  in  their  opinion,  the  negligence  of  the  plaintiff  was 
not  fatal  to  his  recovery  here.  They  call  attention  to  the  testimony 
of  several  witnesses  to  the  effect  that  it  was  the  custom  or  habit  of 
the  servants  of  the  company  to  ignore  the  lever  on  the  opposite  side 
of  the  train,  and  to  step  in  between  the  cars  when  they  were  moving, 
and  uncouple  them  with  their  hands,  when  the  lever  on  their  side 
of  the  train  would  not  produce  this  effect,  and  they  insist  that  it  was 
not  negligence  for  the  plaintiff  to  follow  the  ordinary  course  pursued 
by  his  associate  operators  in  cases  of  this  character.  But  **if  a  man 
exposes  himself  to  a  risk  unnecessarily  he  is  guilty  of  negligence, 
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although  it  be  shown  that  other  persons  have  done  the  same  thing 
and  escaped  unhurt.  The  inherent  quality  of  an  act  is  not  changed 
whether  done  by  one  or  many."  Dawson  v.  Chicago,  R.  I.  &  P.  R, 
Co.,  114  Fed.  870,  882,  52  C.  C.  A.  286,  288.  The  danger  of  entering 
and  walking  between  the  moving  cars  was  so  imminent  and  obvious 
that  no  custom  to  do  so  unnecessarily  could  deprive  the  act  of  its 
inherently  negligent  character. 

Counsel  next  say  that,  even  if  the  plaintiff  failed  to  exercise  reason- 
able care  to  protect  himself  against  the  ordinary  dangers  of  walking 
along  the  track  between  the  cars  and  uncoupling  them,  he  did  not 
fail  in  the  exercise  of  ordinary  care  to  protect  himself  against  the 
particular  danger  from  the  unblocked  guard  rail,  because  he  was 
ignorant  of  its  condition,  and  could  not  have  been  negligent  about  it. 
In  support  of  this  contention  they  cite,  among  other  cases.  Smith- 
wick  v.  Hall  &  Upson  Co.  (Conn^  21  Atl.  924,  12  L.  R.  A.  279,  21 
Am.  St.  Rep.  104,  and  Choctaw,  U.  &  G.  Ry.  Co.  v.  Holloway,  114 
Fed.  458,  464,  52  C.  C.  A.  260,  266.  In  the  former  case  the  plaintiff 
was  instructed  to  work,  handling  ice,  upon  a  certain  portion  of  a 
platform  which  was  guarded,  and  forbidden  to  labor  upon  another 
portion  of  the  platform  which  was  not  guarded,  lest  he  should  slip  off, 
fall  to  the  ground  below,  and  be  injured.  He  disregarded  his  in- 
structions, worked  upon  the  forbidden  portion  of  the  platform,  and 
was  injured  by  bricks,  which  through  the  negligence  of  the  master, 
fell  upon  him  from  an  adjoining  wall.  In  the  latter  case  the  plaintiff, 
a  fireman,  was  guilty  of  negligence  in  riding  upon  an  engine  and 
tender  with  the  tender  foremost,  without  a  light  upon  it,  in  the  night. 
The  negligence  of  the  defendant  was  its  failure  to  equip  the  engine 
with  a  brake,  so  that  when  the  brake  upon  the  tender  was  applied  the 
engine  crowded  against  it  and  injured  the  plaintiff,  who  was  between 
the  engine  and  the  tender.  The  marked  difference  between  these 
cases  and  the  action  under  consideration  is  that  in  the  former -the 
negligence  of  the  plaintiff's  did  not  produce  or  increase  the  danger 
from  the  negligence  of  the  defendants,  while  in  the  latter  the  plain- 
tiff's negligence  exposed  him  to  the  danger,  and  inflicted  upon  him 
the  injury  which  he  would  not  otherwise  have  suffered.  In  the  former 
the  workman  upon  the  slippery  platform  was  in  as  much  danger  from 
the  falling  bricks  upon  the  part  of  the  platform  where  he  was  in- 
structed to  work  as  he  was  upon  the  forbidden  part,  and  the  fireman 
upon  the  engine  was  in  as  much  danger  from  the  absence  of  a  brake, 
with  a  good  light  upon  the  advancing  end  of  the  backing  tender,  or 
in  the  daytime,  as  he  was  when  the  tender  was  without  a  light  in  the 
night.  In  the  case  under  consideration  the  act  of  the  plaintiff  in  en-- 
tering  and  walking  between  the  moving  cars  exposed  him  to  the  dan- 
ger from  the  unblocked  guard,  to  which  he  would  not  otherwise  have 
been  subjected.  In  the  former  cases  the  plaintiffs'  negligence  was 
too  remote  to  contribute  to  the  injuries  they  suffered,  while  in  the 
latter  it  was  primal,  proximate,  and  causal.  While  it  is  true  in  cases 
of  little  danger,  when  the  negligence  of  the  plaintiff  is  remote,  and 
does  not  clearly  contribute  to  his  injury — as  in  the  case  of  Choctaw, 
O.  &  G.  Ry.  Co.  v.  Holloway — that  a  servant  may  not  be  guilty  of 
contributory  negligence  m  exposing  himself  to  a  risk  of  which  he  is 
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Ignorant,  and  of  which  an  ordinarily  prudent  person  would  not  have 
been  aware,  although  he  fails  to  exercise  ordinary  care  to  protect 
himself  against  known  dangers,  that  rule  is  not  of  universal  applica- 
tion. It  is  not  applicable  to  cases  in  which  the  danger  is  known  and 
great,  and  the  negligence  of  the  servant  is  clearly  and  directly  con- 
tributory to  the  injury.  An  employe  rides  upon  the  pilot  of  an  engine 
when  there  are  cars  on  which  he  could  ride  with  safety.  He  is  in- 
jured through  the  negligence  of  the  master,  of  the  effects  of  which 
he  was  ignorant,  when  he  would  have  suffered  no  harm  if  either  he 
or  the  master  had  not  been  guilty  of  want  of  ordinary  care.  He 
cannot  recover,  because  his  negligence  contributes  to  the  injury, 
which  the  unknown  negligence  of  the  master  concurred  to  cause.  A 
pedestrian  is  about  to  cross  a  railroad.  It  is  his  duty  to  stop  and  look 
and  listen  before  he  crosses.  It  is  the  duty  of  the  railroad  company 
to  ring  a  bell  or  sound  a  whistle  to  warn  him^  of  approaching  trains. 
A  train  comes  without  whistle  or  bell,  and  gives  no  warning  of  its 
approach.  The  footman  walks  onto  the  railroad  without  stopping 
or  looking  along  the  track  to  the  right  or  the  left,  and  he  is  injured. 
He  cannot  recover,  although  he  had  no  knowledge  that  the  train 
carried  no  bell  or  whistle,  and  that  no  signal  would  be  given,  because 
his  negligence  contributed  to  the  injury.  A  brakcman  carelessly 
jumps  onto  the  brake-beam  of  a  moving  car  and  seizes  a  handhold 
not  placed  upon  it  to  sustain  a  strain  of  that  character,  when  there 
are  other  handholds  for  the  purpose  of  enabling  men  to  climb  upon 
the  cars,  which  he  ought  to  have  used.  He  is  ignorant  that  through 
the  negligence  of  the  master  one  of  the  screws  which  keeps  the  hand- 
hold he  seizes  in  place  does  not  secure  it.  He  pulls  out  the  screw, 
falls,  and  is  injured.  He  cannot  recover,  because  his  negligence  di- 
rectly contributes  to  his  injury.  Indeed,  where  the  plaintiff  knows 
he  is  exposing  himself  to  great  danger,  and  his  negligence  directly 
contributes  to  his  injury,  it  is  not  his  want  of  care  with  reference 
to  the  particular  negligence  or  defect  that  concurs  to  injure  him,  but 
his  general  breach  of  duty  toward  his  master,  his  failure  to  exercise 
due  care  in  view  of  the  knowledge  which  he  has,  that  is  fatal  to  his 
recovery.  When  he  knowingly  departs  from  the  line  of  duty,  and 
unnecessarily  causes  his  own  injury  by  putting  himself  in  a  place 
which  he  knows  to  be  dangerous,  it  is  no  excuse  for  his  breach  of 
duty  that  the  place  was  more  dangerous  than  he  supposed  it  to  be, 
or  that  he  did  not  know  the  exact  degree  of  the  danger  he  carelesslv 
incurred.  One  who  voluntarily  and  unnecessarily  exposes  himself 
to  a  known  and  great  danger,  and  thereby  directly  contributes  to  his 
injury,  cannot  escape  the  fatal  effect  of  his  contributory  negligence 
because  the  negligence  of  the  defendant  which  concurred  to  produce 
the  injury,  and  of  which  he  was  ignorant,  made  the  danger  greater 
than  he  supposed  it  to  be.  Railroad  Co.  v.  Jones,  95  U,  S.  439,  440, 
442,  443,  24  L.  Ed.  506;  Railroad  Co.  v.  Houston,  95  U.  S.  697,  702, 
24  L.  Ed.  542 ;  Dawson  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  114  Fed.  870, 
52  C.  C.  A.  286;  Erie  R.  Co.  v.  Kane,  118  Fed.  22^,  235,  55  C.  C.  A. 
129, 141 ;  Kresanowski  v.  Railroad  Co.  (C.  C.)  18  red.  229. 

The  case  at  bar  falls  within  this  rule.    The  place  into  which  the 
plaintiff  ventured  was  dangerous — so  perilous  that  Congress  had  en- 
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acted  a  statute  to  relieve  the  plaintiff  from  the  duty  of  exposing  him- 
self to  its  danger.  The  peril  of  the  place  arose  in  large  part  from 
unavoidable  obstructions  upon  the  roadbed  as  a  path  for  a  pedestrian, 
caused  by  the  rails  and  ties,  and  from  the  necessity  of  constantly 
changing  the  bed,  its  ties  and  rails,  in  order  to  keep  them  in  proper 
repair.  The  danger  from  the  negligence  of  the  defendant  in  permit- 
ting the  guard  rail  to  become  and  remain  unblocked  was  of  the  same 
nature  as,  and  was  in  reality  a  part  of,  tlie  danger  to  which  the  plain- 
tiff exposed  himself  when  he  stepped  between  the  cars,  and  his  igno- 
rance of  the  particular  danger  from  the  unblocked  guard  rail,  while  he 
knew  the  general  and  imminent  danger  of  the  place,  constituted  no 
legal  excuse  for  his  want  of  ordinary  care,  and  cannot  be  permitted 
to  relieve  him  from  its  fatal  effect.  This  view  of  this  question  is 
sustained  by  a  moment's  consideration  of  the  fact  that  the  contention 
of  the  plaintiff's  counsel  is  suicidal.  If,  as  they  argue,  the  plaintiff 
is  guilty  of  no  actionable  or  contributory  negligence  in  entering  and 
walking  between  the  cars  because  he  did  not  know  or  anticipate  the 
negligence  of  the  defendant  in  leaving  the  guard  rail  unblocked, 
then  by  the  same  mark  the  defendant  was  guilty  of  no  actionable 
negligence  in  leaving  the  guard  rail  unblocked,  because  it  did  not 
know  or  anticipate  that  the  plaintiff  would  be- guilty  of  the  negligence 
of  entering  and  walking  between  the  moving  cars  to  uncouple  them, 
and,  if  he  had  not  done  so,  he  would  not  have  been  injured.  The 
plaintiff  then  failed  to.  discharge  his  duty  to  exercise  ordinary  care 
when  he  entered  and  walked  between  the  moving  cars  to  uncouple 
them,  and  this  negligence  directly  contributed  to  his  injury.  But 
counsel  for  the  plaintiff  insist  that  his>  want  of  care  was  excusable, 
because  it  was  necessary  for  him  to  pursue  this  course,  and  be- 
cause his  injury  was  inflicted  after  he  had  uncoupled  the  cars,  and 
while  he  was  attempting  to  retire  from  his  dangerous  position.  But 
the  cause  of  his  presence  between  the  cars,  of  his  retiring  from  that 
place,  and  of  the  injury  which  he  sustained  while  engaged  in  the 
latter  act,  was  his  negligence  in  placing  himself  between  the  cars.  If 
he  had  not  put  himself  between  them,  he  would  not  have  withdrawn 
himself  from  that  dangerous  station,  and  he  would  not  have  been 
injured. 

It  will  be  conceded  for  the  purposes  of  this  case,  but  it  is  not  de- 
cided, that,  where  the  levers  furnished  to  uncouple  cars  cannot  be 
made  to  accomplish  that  end,  it  is  sometimes  necessary  for  brake- 
men  to  go  between  the  ends  of  moving  cars  to  uncouple  them,  and 
that  when  that  necessity  exists  it  is  not  negligence  for  them  to  pur- 
sue this  course.  This  concession  brings  us  to  the  question  whether 
or  not  there  is  any  substantial  evidence  in  the  record  before  us  that 
such  a  necessity  existed  in  this  case.  The  evidence  was  uncontra- 
dicted and  conclusive  that  the  plaintiff  was  guilty  of  contributory 
negligence  when  he  entered  between  the  cars,  because  it  was  then  his 
duty  to  use  the  lever  on  the  other  side  of  the  train  before  he  stepped 
between  them,  and  he  had  not  tried  to  operate  that  lever.  Hence  the 
burden  was  upon  the  plaintiff  to  establish  the  necessity  for  entering 
between  the  cars — a  necessity  which  constituted  his  excuse  for  adopt- 
ing that  course.     For  this  purpose  the  plaintiff  testified  that  he 
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stepped  in  between  the  moving  cars,  and,  after  vainly  endeavoring  to 
pull  the  pin  attached  to  the  east  lever,  which  he  had  attempted  to 
operate,  he  took  hold  of  the  chain  attached  to  the  west  lever  with 
both  hands,  tried  to  pull  it  up,  and  failed,  and  that,  if  he  had  been  on 
the  other  side  of  the  train,  he  could  not  have  uncoupled  the  cars  by 
the  use  of  the  west  lever  because  the  coupler  would  not  work.  He 
also  testified  that  there  was  no  structural  defect  in  the  apparatus 
for  uncoupling;  that  he  did* not  discover  what  the  trouble  with  it 
was ;  that  the  slack  was  tight  when  he  tried  the  east  lever,  so  that  the 
pin  could  not  then  be  drawn;  that  when  he  tried  to  draw  the  pin 
attached  to  the  west  lever  he  took  hold  of  the  chai^  about  4%  feet 
above  the  ground,  or  at  about  the  height  of  his  breast,  at  a  point 
where  a  man  could  use  but  a  small  portion  of  his  strength  in  lifting ; 
and.  in  his  written  account  of  the  accident,  made  about  a  month  after 
it  occurred,  he  stated,  when  referring  to  the  east  lever :  "The  second 
time  I  attempted  to  pull  up  this  lever  it  worked  all  right,  and  I  cut 
the  car  off.  The  slack  mustn't  have  been  out  of  the  car  the  first 
time  I  tried  it."  It  was  the  *ity  of  the  court  below  to  take  this 
question  of  the  necessity  of  the  plaintiff's  walking  between  the  cars 
from  the  jury  unless  there  was  substantial  evidence  of  that  necessity 
which  would  sustain  a  verdict  that  it  existed.  The  plaintiff  did  not 
know  that  the  west  lever  would  not  work  when  he  committed  his 
first  breach  of  duty  by  entering  between  the  cars,  for  he  had  not 
then  tried  to  raise  the  pin  attached  to  it  by  lifting  up  the  chain  or  in 
any  other  way.  The  only  means  of  knowledge  which  he  ever  ac- 
quired upon  which  to  found  his  testimony  that  the  west  lever  would 
not  operate  was  his  vain  attempt  to  draw  the  pin  attached  to  it 
by  lifting  on  the  chain  with  his  hands  at  the  height  of  his  breast. 
When  all  the  testimony  upon  this  question  of  necessity  is  reduced 
to  its  last  analysis,  it  rests  on  the  single  fact  that  the  plaintiff  could 
not  pull  the  pin  attached  to  the  west  lever  by  lifting  on  the  chain 
attached  to  it  with  his  hands  at  the  height  of  his  breast  at  the  par- 
ticular moment  when  he  made  the  attempt,  although  the  lever  and 
its  connections  were  free  from  defects,  although  he  did  not  try  to 
operate  them,  and  although  he  did  not  ascertain  or  know  what  the 
trouble  with  them.  was.  That  single  fact  is  too  remote  and  inconse- 
quential to  warrant  a  finding  that  the  west  lever  would  not  pull  the 
pin.  Many  other  facts,  of  which  the  record  presents  no  substantial 
evidence,  are  indispensable  to  such  a  deduction,  especially  the  facts 
that  the  long  arm  of  the  west  lever  was  of  the  same  length  or  shorter 
than  its  short  arm,  so  that  power  applied  to  the  long  arm  would 
have  the  same  effect  as,  or  less  effect  than,  power  applied  directly 
to  the  chain ;  that  one  walking  between  cars  could  apply  as  much 
power  by  lifting  with  his  hands  at  the  height  of  his  breast  as  he 
could  when  walking  freely  by  the  side  of  the  train  by  applying  his 
strength  to  the  handle  of  a  lever;  and  that  the  slack  was  not  tight, 
and  the  time  was  opportune  when  the  plaintiff  lifted  on  the  chain. 
The  evidence  was  insufficient  to  warrant  a  finding  of  these  facts, 
or  of  the  fact  that  it  was  necessary  for  the  plaintiff  to  go  between 
the  ends  of  the  Qars  tb  uncouple  them. 
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Our  conclusion  is  that  the  plaintiff  failed  to  exercise  ordinary  care 
when  he  walked  between  the  moving  cars  for  the  purpose  of  un- 
coupling them  without  first  endeavoring  to  do  so  by  means  of  the 
west  lever,  which  had  been  furnished  to  him  by  the  company  for  that  ♦ 
purpose ;  that  this  negligence  directly  contributed  to  his  injury ;  that 
these  facts  appear  so  clearly  from  the  evidence  that  all  reasonable 
men  in  the  exercise  of  a  fair  judgment  must  come  to  these  con- 
clusions; and  that  the  judgment  below  must  be  affirmed.  It  is  so 
ordered, 

THAYER,  Circuit  Judge.  I  concur  in  the  order  affirming  the 
judgment  below.  I  am  not  prepared  to  say  that  the  plaintiff  was 
guilty  of  negligence  because  he  did  not  try  to  lift  the  coupling  pin 
by  the  lever  on  the  opposite  or  west  side  of  the  train  before  stepping 
in  between  the  tracks.  In  view  of  the  situation,  it  is  most  likely  that 
he  could  not  conveniently  go  around  to  the  west  side  of  the  train 
to  reach  the  lever  on  that  side,  and  that  it  would  have  occasioned 
considerable  delay  had  he  done  so.  For  these  reasons  I  am  not 
willing  to  hold  that  it  was  his  duty  to  have  gone  around  to  the  west 
side  of  the  train.  I  do  agree  to  the  proposition,  however,  that,  where 
there  are  two  means  of  doing  a  given  act,  by  one  of  which  the  act 
may  be  done  with  comparative  safety,  while  the  other  means  of  doing 
the  act  are  dangerous,  it  is  the  servant's  duty  to  choose  the  safer 
way,  unless  he  is  forced  to  choose  the  other  by  stress  of  circumstan-. 
ces.  In  the  present  case  there  was  no  defect,  so  far  as  appears,  in 
the  appliance  for  raising  the  ^coupling  pin  by  the  use  of  the  lever  on 
the  east  side  of  the  car.  The  reason  why  the  pin  could  not  be  moved 
by  that  lever  when  the  plaintiff  made  the  attempt  was  doubtless  due 
to  the  fact  that  there  was  at  the  time  no  slack.  If  the  plaintiff  had 
waited  for  a  favorable  opportunity  he  could  doubtless  have  lifted  the 
pin  by  the  use  of  that  lever.  He  did  not  do  so,  but  voluntarily  placed 
himself  in  a  position  of  great  danger  by  stepping  in  between  the 
rails.  I  think  that  the  act  of  Congress,  which  was  passed  for  the 
protection  of  brakemen,  amounts  to  a  legislative  declaration  that  a 
brakeman  ought  not  to  step  in  between  the  rails  to  uncouple  a  car 
in  a  moving  train ;  and  when  it  appears  that  a  brakeman  has  placed 
*  himself  in  such  a  situation  unnecessarily,  not  being  compelled  to  do 
so  by  stress  of  circumstances,  and  receives  an  injury,  he  is  guilty 
of  such  negligence  as  prevents  a  recovery.  The  testimony  in  the 
case  at  bar,  as  I  view  it,  shows  that  the  plaintiff  stepped  in  between 
the  rails  when  the  train  was  moving,  without  adequate  excuse  for 
so  doing,  and  that  this  act  on  his  part  beyond  controversy  immedi- 
ately contributed  to  his  injury,  and  the  court  below  properly  in- 
structed the  jury  that  he  could  not  recover. 
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liAUTERER  V.  MANHATTAN  BY.  CO. 

(drcnlt  Court  of  Appeals,  Second  Circuit    February  1,  1901.) 

No.  76. 

t.  Wrongful  Death— Action  fob  Damages—Relevancy  op  Evidence. 

Where  plaintiff's  intestate  attempted  to  board  a  car  on  an  elevated  road 
at  a  station  after  the  gate  had  been  closed  and  the  car  was  moving,  and 
after  being  carried  beyond  the  station  platform  fell  and  was  killed,  the 
absence  of  a  railing  or  guard  across  the  end  of  the  platform  cannot 
be  considered  a  proximate  cause  of  the  accident,  and  evidence  as  to  the 
construction  of  the  platform  was  properly  excluded,  in  an  action  to  re- 
cover for  the  death. 

2.  BaILBOADS— CONSTBUCTION  OF  STATIONS— NEGLIGENCE. 

A  i^ailroad  company  is  bound  to  exercise  only  such  degree  of  care  in 
the  construction  of  its  stations  and  platforms  as  is  sufficient  to  protect 
passengers  using  ordinary  care  from  injury. 

3.  Same— INJUBY  of  Passenger— Liability  fob  Failxtbe  to  Guabd  against 

Passengeb's  Negligence. 

One  who  voluntarily  and  unnecessarily  exposes  himself  to  a  known 
danger,  by  attempting  to  climb  on  board  a  moving  car,  assumes  all  risks 
of  injury  therefrom;  and  the  railroad  company  is  not  chargeable  with 
negligence,  causing  his  injury,  which  results  from  his  falling  from  the 
car  because  of  the  manner  in  which  its  station  or  platform  is  constructed. 

4.  Same— State  Regulation— Constetjction  of  Statute. 

The  New  York  statute  (Laws  1890,  p.  1126,  c  565,  §  138),  which  pro- 
vides that  no  train  on  an  elevated  railroad  shall  be  permitted  to  start 
from  a  station  until  every  passenger  upon  the  platform  desiring  to  enter 
the  cars  shall  have  done  so,  unless  due  notice  has  been  given  that  the 
'  cars  are  filled,  must  be  given  a  reasonable  construction,  and  cannot  be 
held  to  require  gates  of  cars  to  be  opened  after  they  have  been  closed  and 
a  signal  to  start  given,  or  after  they  have  actually  started,  because  peo- 
ple may  thereafter  come  onto  the  platform  and  desire  to  take  the  train, 
which  in  many  cases  of  daily  occurrence  would  wholly  prevent  the  oper- 
ation of  trains. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  United  States  Circuit  Court  for  the  Southern  District  of  New 
York,  entered  in  favor  of  defendant  on  a  verdict  of  a  jury. 

F.  E.  M.  BuUawa,  for  plaintiff  in  error. 
Henry  W.  Taft,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  Plaintiff,  as  administrator,  brought 
this  action  to  recover  damages  suffered  by  reason  of  the  death  of  his 
son,  who  was  fatally  injured  by  being  crushed  between  the  station  of  de- 
fendant's railway  at  169th  street  and  Third  avenue  and  a  southbound 
train  of  cars.  Beyond  the  southerly  end  of  the  main  platform  at 
this  station  is  a  ledge  16^  inches  wide,  sloping  from  the  side  of  the 
station  house  toward  the  track.  It  was  not  separated  from  the  end 
of  the  platform  by  any  rail  or  g^ard.  Above  this  ledge  the  distance 
between  the  body  of  the  station  house  and  the  body  of  a  car  on  the 
southbound  track  is  about  21  inches.    The  accident  happened  on  the 
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morning  of  December  22,  1899,  at  about  20  minutes  past  7,  when  a 
southbound  train  had  stopped  at  the  station  with  the  rear  gate  of 
its  forward  car  about  on  a  line  with  the  end  of  the  station  building, 
facing  the  platform,  from  which  point  said  ledge  extends. 

In  view  of  the  extraordinary  claims  asserted  in  support  of  the  as- 
signments of  error,  it  becomes  necessary  to  summarize  the  testimony 
as  to  the  circumstances  attending  the  accident. 

Miss  Wurtz  testified  that  on  the  morning  in  question,  as  she 
opened  the  door  of  the*  station,  her  attention  was  attracted  to  de- 
cedent by  seeing  him  hurrying  out,  and  she  stepped  aside  to  let  him 
pass ;  that  he  brushed  past  her,  and  "when  he  started  to  run  to  catch 
the  car  the  forward  gate  of  the  second  car  was  already  closed."  She 
further  testified  as  follows : 

"There  was  not  any  one  on  the  platform  besides  myself.  •  •  *  The  last 
gate  of  the  first  car  was  open,  the  first  gate  of  the  second  car  was  closed.  The 
car  was  not  in  motion.  The  young  man  placed  his  foot  on  the  last  platform 
of  the  first  car.    He  placed  his  foot  on  the  car.    The  car  was  not  in  motion." 

Joseph  G.  Frost  testified  that  he  was  acting  as  conductor  on  the 
morning  in  question,  but  that  he  was  no  longer  in  the  employ  of 
the  Manhattan  Railway  Company ;  that  he  duly  stopped  at  said  sta- 
tion, took  on  all  the  passengers  there,  closed  both  gates,  gave  the 
signal,  and  started  the  train;  that,  just  as  the  train  started,  de^ 
ceased  came  rushing  out,  slammed  the  door  and  stood  there;  that 
a  porter  held  up  his  hand,  and  said,  ''Too  late";  that  deceased  stood 
there  about  a  minute  to  get  back  his  breath,  and  looked  at  him; 
that  he  (Frost)  also  said,  "Too  late,"  and  then,  all  of  a  sudden,  de- 
ceased made  a  dash  around  the  porter,  got  hold  of  the  stanchion  of 
the  car,  and  got  about  one-half  of  his  foot  on  the  step  over  the  edge 
of  the  platform  of  the  car;  that,  as  soon  as  he  (Frost)  saw  this,  he 
quickly  opened  the  gate  and  tried  to  pull  him  in,  but,  before  he  could 
do  so,  deceased  turned  around  and  lost  his  hold,  and  went  down  be- 
tween the  car  and  the  station  house.  He  further  testified  that  the 
gate  was  closed  and  the  train  in  motion  before  deceased  attempted 
to  get  on,  and  that  he  (Frost)  did  not  try  to  open  the  gate  until  aft- 
er he  saw  that  deceased  had  got  his  foot  on  the  platform  and  that 
his  life  was  in  danger. 

William.  Becker,  an  employe  of  Adams  Express  Company,  testified 
that  deceased  came  behind  him,  rushing  up  the  stairs,  ran  by  him, 
pushed  him  aside,  got  a  ticket,  dropped  it  in  the  box,  ran  right  ahead 
past  the  first  door,  and  swung  open  the  second  door ;  that  he  (Beck- 
er) stood  still ;  that  both  gates  were  closed ;  that,  when  the  cars  had 
gone  about  two  feet,  deceased  made  a  leap  for  the  back  end.  of  the 
first  car,  and  the  car  went  a  couple  of  feet,  and  he  slipped  and  went 
down  between  the  two  cars ;  that  he  saw  the  conductor  grab  for  the 
deceased  to  try  to  pull  him  on  the  platform;  and  that  he  thought  the 
conductor  opened  one  of  the  doors. 

There  was  no  other  testimony  as  to  the  manner  in  which  the  acci- 
dent happened,  except  that  of  one  witness  to  the  effect  that  she  step- 
ped aside  to  let  deceased  buy  a  ticket,  because  he  seemed  to  be  in  a 
hurry. 
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We  think  it  doubtful  whether  it  would  have  been  error  for  the 
court  to  take  the  case  from  the  jury  on  the  ground  that  the  practical- 
ly undisputed  evidence  conclusively  showed  that  the  accident  was 
the  direct  result  of  the  negligence  of  the  deceased.  Elliott  v.  Chi- 
cago, Milwaukee  &  St.  Paul  Ry.  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85, 
37  L.  Ed.  1068,  and  cases  cited. 

The  testimony  of  Miss  Wurtz,  as  to  the  last  gate  of  the  first  car 
beine  open  is  somewhat  indefinite  as  to  time,  especially  in  view  of  the 
fact  that  her  attention  was  diverted  part  of  the  time  by  reason  of 
her  turning  to  let  the  young  man  pass  and  to  call  to  a  friend  who 
was  with  her.  But  the  court  gave  plaintiff  the  benefit  of  the  doubt, 
and  submitted  the  case  to  the  jury,  charging  them  on  this  branch  of 
the  case  as  follows: 

''If  the  gate  of  either  platform  was  open  at  the  time  the  young  man  at- 
tempted to  board  the  ear,  It  was  to  a  certain  extent  an  Invitation  to  him  to 
enter,  and,  If  the  car  started  before  the  gate  was  closed,  the  defendant  was 
guilty  of  negligence." 

Despite  this  instruction,  counsel  for  plaintiff  has  assigned  as  er- 
ror the  refusal  of  the  court  to  charge  that  "the  defendant  was  bound 
to  exercise  all  the  care  and  skill  which  human  prudence  and  fore- 
sight could  suggest."  So  far  as  concerns  plaintiff's  claim  that  the 
car  was  negligently  started,  the  court  assumed  this  perfectly  well- 
settled  obligation  of  law  as  binding  upon  the  defendant,  and  in  effect 
charged  that,  no  matter  how  much  care  and  skill  might  have  been  ex- 
ercised by  defendant,  if  it  started  the  car  before  the  gate  was  closed, 
it  was  negligent. 

Error  is  further  assigned  to  the  refusal  of  the  court  to. receive  any 
evidence  concerning  the  construction  of  the  platform.  The  theory 
of  counsel  for  plaintiff  on  this  point  seems  to  be  that  the  court  should 
have  admitted  evidence  as  to  the  absence  of  a  guard  or  railing  shut- 
ting off  the  space  beyond  the  platform,  and  should  have  charged  the 
jury  that  the  absence  of  such  railing  was  negligence.  This  position 
is  manifestly  untenable.  It  is  not  the  province  of  a  court  or  jury 
to  reconstruct  the  defendant's  stations  upon  such  theoretical  sugges- 
tions. If  such  railing  had  been  provided,  and  a  person  had  been 
killed  or  injured  by  striking  against  it,  we  think  it  might  have  been 
quite  as  plausibly  argued  by  counsel  that  the  presence  of  said  rail- 
ing was  the  cause  of  the  accident,  and  that,  if  the  space  had  been  left 
open,  such  person  might  have  escaped  serious  injury,  by  being  per- 
mitted to  fall  on  the  platform  ledge,  instead  of  being  thrown  against 
the  obstruction. 

But  the  vital  objection  to  the  evidence  offered  is  that  it  appears 
beyond  question  that  the  construction  of  the  platform  was  not  the 
proximate  cause  of  the  injury.  In  support  of  his  contention  that  the 
absence  of  said  railing  was  the  proximate  cause  of  the  accident,  coun- 
sel for  plaintiff  has  cited  various  cases  decided  in  the  courts  of  this 
state,  and  especially  relies  on  Ellis  v.  New  York,  Lake  Erie  &  West- 
ern Railroad  Co.,  95  N.  Y.  546,  and  Lilly  v.  New  York  Central  & 
Hudson  River  Railroad  Co.,  107  N.  Y.  566,  14  N.  E.  503.  But  in  the 
Ellis  Case  it  was  held  that  the  immediate  effect  of  the  negligent  failure 
of  the  railroad  company  to  provide  buffers  on  its  car  "was  to  put  the 
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car  in  such  condition  that,  in  case  of  collision  at  the  rear,  its  body 
must  be  impelled  against  the  preceding  car  with  a  force  to  which  it 
could  offer  no  resistance,  and  therefore  its  absence  was  the  *causa 
causans,'  *  *  *  the  proximate  cause  of  injury."  In  Lilly  v.  New 
York  Central  &  Hudson  River  Railroad  Co.,  supra,  a  divided  court, 
"after  considerable  reflection"  and  "with  some  hesitation,"  in  a  "bor- 
der" case,  held  that,  where  plaintiff  was  knocked  off  a  car  through 
the  negligence  of  servants,  the  question  whether  "the  failure  to  have 
the  brakes  in  good  condition  does  bear  such  a  relation  to  the  happen- 
ing of  the  accident  as  to  make  it  a  question  of  fact  for  the  jury  to 
determine,  upon  all  the  evidence  in  the  case,  whether  the  injury  would 
have  occurred  if  the  brakes  had  been  in  good  order  and  properly  set." 
In  each  of  these  cases  the  defendant  sought  to  escape  liability  for 
negligent  failure  to  provide  proper  appliances  or  a  safe  place,  by  in- 
voking the  protection  of  the  fellow  servant  rule,  and  the  court  refused 
to  allow  exemption  on  that  ground. 

But  we  are  not  here  concerned  with  the  decisions  of  the  courts 
of  this  state  on  the  question  of  proximate  cause,  but  with  the  rule  in 
the  federal  courts.  As  was  said  by  the  New  York  Court  of  Appeals 
in  discussing' this  doctrine  in  Condict  v.  Grand  Trunk  Railway  Co., 
54  N.  Y.  soo: 

"The  rule  adopted  !n  Massachusetts  and  Pennsylvania  was  also  applied  In 
RaUroad  Company  v.  Reeves,  10  Wall.  176  [19  L.  Ed.  909].  Those  decisions 
are  in  direct  conflict  with  the  law  as  settled  in  this  state,  and  cannot  control 
the  decision  of  this  case." 

If  counsel  for  plaintiff  had  wished  to  avail  himself  of  a  rule  such 
as  he  claims  is  established  in  the  New  York  courts,  he  was  at  liberty 
to  bring  this  action  there,  instead  of  resorting  to  the  federal  courts. 

Counsel  for  plaintiff  pressed  upon  our  attention  in  the  argument 
of  this  exception  the  case  of  Grand  Trunk  Railway  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485.    There  the  court  says : 

"Although  the  defendant's  negligence  may  have  been  the  primary  cause  of 
the  injury  complained  of,  yet  an  action  for  such  injury  cannot  be  maintained 
if  the  proximate  and  immediate  cause  of  the  injury  can  be  traced  to  the  want 
of  ordinary  care  and  caution  in  the  person  Injured,  subject  to  this  qualiflca- 
tlon,  which  has  grown  up  in  recent  years  (having  been  first  enunciated  in 
Davles  v.  Mann,  10  M.  &  W.  546),  that  the  contributory  negligence  of  the  party 
injured  will  not  defeat  the  action,  if  it  be  shown  that  the  defendant  might, 
by  the  exercise  of  reasonable  care  and  prudence,  have  avoided  the  consequen- 
ces of  the  Injured  party's  negligence." 

And,  subject  to  said  qualification  as  to  reasonable  care  and  pru- 
dence, the  court  approved  the  following  charge : 

"Turning,  now,  to  the  conduct  of  Smith,  and  subjecting  that  to  the  same 
test  of  reasonable  prudence  and  cautious  conduct  of  a  person  in  his  situation, 
you  will  understand  that,  no  matter  how  negligently  the  company  ran  this 
train,  or  how  unreasonably  they  neglected  to  provide  sufficient  safeguards 
at  the  crossing,  if  he  brought  his  death  upon  himself  by  his  own  negligence, 
his  administrator  is  not  entitled  to  a  verdict  in  this  suit" 

In  the  case  at  bar  it  cannot  be  claimed  that  any  negligence  of  de- 
fendant was  the  primary  cause  of  the  injury,  because  the  jury  have 
found  as  a  fact  that  deceased  attempted  to  board  a  moving  train 
after  the  gate  had  been  closed.    He  is  thus  brought  within  the  uni- 
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versal  rule  that  a  person  who  seeks  to  recover  for  a  personal  injury 
sustained  by  another's  negligence  must  not  himself  be  guilty  of  neg- 
ligence that  substantially  contributed  to  the  result.  "Where  the  plain- 
tiff himself  so  far  contributed  to  the  misfortune,  by  his  own  negligence 
or  want  of  ordinary  care  and  caution,  that  but  for  such  negligence 
or  want  of  care  and  caution  on  his  part  the  misfortune  would  not 
have  happened,  he  cannot  recover."  Railroad  Company  v.  Jones,  95 
U.  3.  439,  24  L.  Ed.  506. 

But,  even  if  it  be  assumed  that  the  result  of  plaintiff's  negligence 
might  have  been  different,  if  the  defendant  had  provided  a  railing, 
yet  the  failure  to  provide  such  railing  does  not  show  the  failure  to 
exercise  reasonable  care  and  prudence.  The  defendant  is  not  re- 
quired to  provide  against  accidents  resulting  either  from  the  reckless 
disregard  by  passengers  of  its  reasonable  rules,  or  through  their  negli- 
gent heedlessness  of  their  personal  safety.  It  is  only  bound  to  exer- 
cise such  a  degree  of  care  and  prudence  as  is  sufficient  to  protect  the 
ordinary  passenger  using  ordinary  care' on  his  part.  Here  deceased, 
having  voluntarily  and  unnecessarily  exposed  himself  to  a  known  dan- 
ger, must  be  held  to-  have  assumed  all  risks  of  injury  which  a  careful 
and  prudent  person  would  apprehend  as  likely  to  flow  therefrom. 
Motey  v.  Pickle  Marble  &  Granite  Co.,  74  Fed.  155,  20  C.  C.  A.  366; 
Scheffer  v.  Railroad  Co.,  105  U.  S.  249,  26  L.  Ed.  1070 ;  Milwaukee 
&  St.  Paul  Ry.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256;  Mc- 
Donald V.  Snelling,  14  Allen,  290,  92  Am.  Dec.  768;  Chicago,  St. 
Paul,  M.  &  O.  Ry.  Co.  v.  Elliott,  55  Fed.  949,  5  C.  C.  A.  347,  20 
L.  R.  A.  582. 

When  the  negligence  of  the  injured  plaintiff  is  the  efficient  cause 
of  the  accident,  defendant  is  not  liable  in  negligence  for  any  act  or 
omission,  where  no  injurious  consequence  could  reasonably  have  been 
contemplated  as  a  result  of  such  omission  or  act.  Scheffer  v.  Rail- 
road Co.,  supra;  Railroad  Co.  v.  Reeves,  supra;  Gould  v.  Slater 
Woolen  Co.,  147  Mass.  315,  17  N.  E.  531 ;  Lilly  v.  New  York  Central 
&  Hudson  River  Railroad  Co.,  107  N.  Y.  575,  14  N.  E.  503.  Fur- 
thermore, a  defendant  is  not  liable,  even  where  it  is  negligent,  pro- 
vided such  negligence  is  not  the  proximate  cause,  but  merely  a  re- 
mote cause  or  condition  of  the  accident.  Railroad  Company  v. 
Reeves,  supra.  "But  where,  upon  all  the  evidence,  the  court  is  able 
to  see  that  the  resulting  injury  was  not  probable,  but  remote,  the 
plaintiff  fails  to  make  out  his  case,  and  the  court  should  so  rule,  the 
same  as  in  cases  where  there  is  no  sufficient  proof  of  negligence.  Mc- 
Donald V.  Snelling,  14  Allen,  290,  299  [92  Am.  Dec.  7^].  In  Hobbs 
V.  London  &  Southwestern  Railway,  L.  R.  10  Q.  B.  iii,  122,  Black- 
burn, J.,  said :  'I  do  not  think  that  the  question  of  remoteness  ought 
ever  to  be  left  to  a  jury.  That  would  be  in  effect  to  say  that  there 
shall  be  no  such  rule  as  to  damages  being  too  remote.'  It  is  common 
practice  to  withdraw  cases  from  the  jury,  on  the  ground  that  the  dam- 
ages are  too  remote."  Stone  v.  Boston  &  Albany  Railroad,  171 
Mass.  543,  51  N.  E.  4,  41  L.  R.  A.  794,  and  cases  cited. 

Where  the  question  of  proximate  cause  is  in  doubt,  it  should  be 
submitted,  under  appropriate  instructions,  to  the  jury ;  but,  where  it 
is  not  i  matter  of  doubt,  it  is  a  question  of  law  for  the  court.    Elliott 


Digitized  by 


Google 


LAUTEBEB  V.  UAKHATTAN  BY.  GO.  545 

V.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  supra;  Southern  Pacific 
Company  v.  Pool,  i6o  U.  S.  438,  16  Sup.  Ct.  338,  40  L.  Ed.  485.  In 
the  case  at  bar  there  was  no  question  of  fact  for  the  jury  because,  in 
view  of  the  law  already  stated,  the  accident  was  merely  a  condition 
of  the  proximate  cause,  and  is  not  one  which  might  reasonably  have 
been  foreseen.  As  Mr.  Pollock  on  Torts  says,  in  discussing  proxi- 
mate cause: 

"It  foUows  that  If,  In  a  particular  case,  the  harm  complained  of  is  xiot  such 
as  a  reasonable  man  in  the  defendant's  pl^ee  should  have  foreseen  as  likely 
\o  happen,  there  is  no  wrong  and  no  liabili^." 

See  Scheffer  v.  Railroad  Company,  supra;  Milwaukee  &  St.  Paul 
Ry.  Co.,  V.  Kellogg,  supra. 
In  the  latter  case  the  Supreme  Court  says  as  follows : 

*'In  order  to  warrant  a  finding  that  negligence,  or  an  act  not  amounting  to 
wanton  wrong,  is  the  proximate  cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  consequence  of  the  negligence  or  wrong- 
ful act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances." 

It  follows  that,  if  the  court  had  submitted  to  the  jury  the  question 
as  to  whether  defendant  was  negligent  in  failing  to  provide  a  railing 
at  the  end  of  the  i^atform  and  they  had  found  thereon  in  favor  of 
plaintiff,  it  would  have  been  the  duty  of  the  court  to  set  it  aside. 

Error  is  further  assigned  to  the  refusal  of  the  court  to  charge  as 
follows  : 

"If  deceased  had  deposited  his  ticket  and  was  on  the  platform  before  the 
train  had  started,  it  was  the  duty  of  the  conductor  to  have  held  the  train 
until  plaintiff's  intestate  had  opportunity  to  board  the  train." 

This  assignment  of  error  is  founded  upon  the  provision  of  section 
138  of  the  railroad  law  of  the  state  of  New  York  (chapter  565,  p.  1126, 
Laws  1890),  and  section  419  of  the  New  York  Penal  Code. 

Section  138  provides  as  follows: 

"All  trains  upon  elevated  railroads  shall  come  to  a  full  stop  before  any 
passenger  shall  be  permitted  to  leave  such  trains ;  and  no  train  on  such  rail- 
road shall  be  permitted  to  start  •  •  •  until  every  passenger  upon  the 
platform  or  station  at  which  such  train  has  stopped,  and  desiring  to  board 
or  enter  such  cars,  shall  have  actually  boarded  or  entered  the  same,  but  no 
person  shall  be  permitted  to  enter  or  board  any  train  after  due  notice  from 
an  authorized  employee  of  such  corporation  that  such  train  is  full  and  that 
no  more  passengers  can  be  then  received." 

Section  419  imposes  a  penalty  upon — 

•*Any  conductor,  brakeman  or  other  agent  or  employee  of  an  elevated  rail- 
road, who: 

"(1)  Starts  any  train  or  car  of  such  railroad,  or  gives  any  signal  or  order 
to  any  engineer  or  other  person  to  start  such  train  or  car,  •  •  •  before 
every  passenger  on  the  platform  or  station  at  which  the  train  has  stopped, 
who  manifests  a  desire  to  enter  the  train  has  actually  boarded  or  entered  the 
same,  unless  due  notice  is  given  by  an  authorized  employee  of  such  railroad 
that  the  train  is  full,  and  that  no  more  passengers  can  then  be  received." 

And  section  139  of  said  railroad  law  provides  as  follows : 

"Every  car  used  for  passengers  upon  elevated  railroads  shall  have  gates 
at  the  outer  edges  of  its  platforms,    •    ♦    •    and  every  such  gate  shall  be 
kept  closed  while  the  car  is  in  motion ;   and  when  the  car  has  stopped  and  a 
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gate  has  been  opened,  the  car  shall  not  start  nntil  such  gate  la  again  firmly 
closed." 

Counsel  for  plaintiff  asserts  in  his  brief  that : 

'*The  deceased  was  entitled  to  act  upon  the  belief  that  the  defendant's  con- 
ductor would  open  the  gate  of  the  car  and  give  him  an  opportunity  to  board 
before  permitting  the  car  to  start,  since  he  was  upon  the  platform  manifesting 
a  desire  to  enter  before  the  car  had  actually  started." 

The  court  was  not  bound  to  charge  said  request.  There  was  tes- 
timony tending  to  show  that,  after  the  gate  was  closed,  deceased 
rushed  out  on  the  platform,  and  that,. when  the  porter  and  conductor 
said,  "Too  late,V  he  stood  still  until  after  the  train  had  started.  If 
the  jury  beHeved  this  evidence,  deceased  did  not  "manifest  a  desire 
to  enter  the  train"  until  after  it  had  started. 

Furthermore,  this  court  must  take  judicial  notice,  from  daily  ex- 
perience, of  the  practical  operation  of  the  trains  of  the  elevated  rail- 
way. If  the  foregoing  provisions  are  to  be  interpreted  to  mean  that 
no  train  can  start  until  every  passenger  on  the  platform,  desiring  to 
enter  such  cars,  shall  have  entered  the  same,  the  elevated  railway 
could  not  run.  We  all  know  that  in  the  rush  hours  of  the  day  there 
is  a  continual  line  of  prospective  passengers  on  the  platform,  signify- 
ing, with  various  degrees  of  energetic  insistence,  their  desire  to  enter 
such  cars.  If  such  passengers  are  "entitled  to  act  on  the  belief  that 
the  conductor  will  open  the  gate"  after  it  has  been  closed,  and  the 
conductor  should  thus  act,  the  railroad  would  be  involved  in  a  di- 
lemma, between  stopping  the  car  until  such  gate  could  be  again  firmly 
closed,  or  inviting  intending  passengers  to  assume  a  dangerous  posi- 
tion at  the  moment  when  the  car  was  starting.  We  do  not  under- 
stand that  any  such  impracticable  construction  has  ever-been  put  upon 
the  railway  law  of  this  state,  and  we  certainly  should  not  feel  dis- 
posed thus  to  interpret  it  or  apply  it  to  the  facts  found  herein. 

There  is  no  merit  in  any  of  the  assignments  of  error.  The  judg- 
ment is  affirmed. 


BRIE  R.  CO.  V.  LITTELL. 
(Circuit  Court  of  Appeals,  Second  Circuit    January  27,  190i.> 

No.  71. 

1.  TBIAIr-EXCEPTIONS  TO  ChABGE— FeDEBAL  PBACTICE. 

It  is  the  well-settled  rule  of  the  federal  courts  that  all  exceptions  to  a 
charge  must  be  specific  and  be  taken  before  the  Jury  retires.  A  general  ex- 
ception to  several  propositions,  either  given  or  refused,  will  be  overruled. 
If  any  one  was  correctly  given  or  refused. 

2.  Sake. 

Counsel,  who  before  the  retirement  of  the  Jury  requested  the  court  to 
indicate  which  of  the  several  specific  requests  to  charge  had  been  given, 
and  which  refused,  which  the  court  then  refused  to  do,  is  entitled  to  be 
heard  on  exceptions  taken  to  the  refusal  of  each  separate  request,  identified 
by  its  number,  having  made  them  as  specific  as  the  situation  permitted. 

&  Cabbiebs— Assumption  of  Recbivebs'  Contbacts  bt  Pubchaseb  of  Rail- 
BOAD— Tickets  Sold  by  Receivebs. 

A  conveyance  of  a  railroad  on  foreclosure  sale,  subject  to  all  outstand- 
ing contracts  made  and  obligations  incurred  by  the  receivers,  which  were 
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assumed  by  the  purchaser,  bound  such  purchaser  or  his  grantees  to  accept 
tldsets  which  had  been  sold  by  the  receivers  for  the  carriage  of  passengers 
over  the  road,  and  which  were  outstanding  and  unused  at  the  time  of 
the  sale.    Wallace,  Circuit  Judge,  dissenting. 

4.  Samk— Ebbob  in  Sale  or  Ticket— Ejection  of  Passenoeb. 

When  a  passenger  has  purchased  a  ticket  from  a  railroad  company,  pur- 
porting to  entitle  him  to  passage  to  a  particular  place,  and  has  undertaken 
his  journey  therefor,  and  there  is  nothing  on  the  face  of  the  ticket,  and  no 
prior  knowledge  or  notice  of  rules  of  the  company,  which  would  make  such 
ticket  invalid,  brought  home  to  the  purchaser,  he  is  rightfully  a  passenger 
on  the  train,  and  the  company  is  liable  in  an  action  to  recover  damages  for 
Ms  ejection. 

5.  Same— Wbonoful  Ejection  of  Passenoeb— Right  to  Make  Resistance. 

A  passenger,  who  is  rightfully  on  a  railroad  train,  has  a  right  to  refuse 
to  be  ejected  from  it,  and  to  make  sufficient  resistance  to  denote  that  he  is 
being  removed  by  compulsion  and  against  his  will. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  by  defendant  in  the  court 
below  to  review  the  rulings,  refusals  to  charge,  and  certain  portions 
of  the  charge  of  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York  on  the  trial  of  an  action  at  law  brought  by 
Isabella  M.  Littell,  a  resident  of  the  state  of  New  Jersey,  against  the 
defendant,  to  recover  damages  for  having  been  put  off  its  train  while 
a  passenger  thereon  between  New  York  City  and  Hohokus,  N.  J, 

F.  B.  Jennings,  for  plaintiff  in  error. 
Franklin  Pierce,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

TOWNSEND,  Circuit  Judge.  On  the  morning  of  November  i8, 
1899,  the  plaintiff  purchased  a  ticket  from  Hohokus  to  Paterson  and 
return.  After  having  stopped  at  Paterson,  she  left  there  for  New 
York  in  the  afternoon  of  the  same  day,  having  purchased  a  ticket 
from  Paterson  to  New  York  and  return.  That  night  she  left  New 
York  by  the  10:30  train  for  Hohokus.  When  the  conductor  de- 
manded her  ticket,  she  handed  him  a  ticket,  numbered  118,  and  which 
read  as  follows :  "New  York,  Lake  Erie  &  Western  R.  R.  Co.  This 
ticket  at  reduced  fare  is  only  valid  for  one  continuous  passage  from 
New  York  to  Hohokus.  W.  C.  Robinson,  General  Passenger  Agent 
Excursion."  Upon  its  back  it  was  stamped :  "New  York,  Lake  Erie 
&  Western  Railroad  Company."  The  date  of  the  issuance  of  the 
ticket  had  been  stamped  upon  its  back,  but  it  was  so  dim  that  it  could 
not  be  made  out. 

The  testimony  of  the  plaintiff  as  to  what  occurred  thereafter  is  sub- 
stantially as  follows:  The  conductor  refuseji  to  accept  the  ticket, 
saying  it  was  no  good,  had  been  bought  in  1893,  and  that  said  rail- 
.road  had  gone  out  of  existence.  Plaintiff  replied  that  this  was  the 
same  Erie  Railroad  on  wlych  she  had  traveled  for  35  years,  that  she 
had  bought  this  ticket  for  that  road,  and  suggested  that  he  should 

1 S.  See  Carriers,  vol.  9,  Cent  Dig.  §  1452. 
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refer  the  question  to  the  superintendent,  and,  if  she  was  wrong,  she 
would  pay  another  fare  and  exonerate  him.  She  also  gave  him  her 
name  and  address,  and  showed  him  her  commutation  ticket,  and  he 
went  away.  Later  he  came  back  and  told  her  she  would  have  to  pay 
her  fare  or  get  off,  and,  after  stopping  at  the  next  station  for  some 
time,  he  came  to  her  and  told  her  he  had  ordered  two  policemen  to 
come  -in  and  arrest  her.  She  then  protested  against  being  thus  put 
off  the  train,  and  offered  the  return  portion  of  the  other  ticket  she 
had  purchased  that  day;  but  he  said,  "I  won't  have  it,"  and  struck 
her  hand  down.  Later,  and  while  the  train  was  still  in  motion,  she 
offered  to  pay  her  fare,  but  he  refused  to  accept  it.  At  Passaic  the 
two  policemen  boarded  the  train,  the  conductor  put  his  arm  around 
her  body,  the  policemen  took  hold  of  her  arms,  the  conductor  threw 
her  forward  on  the  front  seat  on  her  knees,  striking  her  chest  against 
the  top  of  the  seat,  and  they  pushed  her  through  the  car,  out  onto 
the  platform.  She  only  resisted  removal  to  the  extent  of  holding 
onto  the  arms  of  the  seats,  which  she  was  obliged  to  do  in  order  to 
save  herself  from  falling  on  the  floor  of  the  car.  She  tried  to  hold 
onto  the  rail,  but  her  hand  was  struck  and  wrenched  free,  and  she 
was  dragged  to  the  ground.  The  policemen  took  her  to  the  police 
station,  where  the  sergeant  examined  all  her  tickets,  and  told  her 
they  (the  police)  could  not  hold  her,  and  that  she  could  catch  the 
1 :20  a.  m.  train  for  Hohokus,  which  she  did,  arriving  there  after  2 
o'clock  in  the  morning. 

The  evidence  introduced  by  defendant  contradicted  the  plaintiff's 
testimony  as  to  the  tender  of  the  other  ticket  and  of  the  fare,  and 
as  to  the  amount  of  force  used  in  ejecting  her  from  the  car ;  but  all 
of  her  material  statenxents  were  corroborated  by  other  testimony. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
$2,000  damages. 

Counsel  for  plaintiff  contends  that  certain  assignments  of  error, 
because  of  the  court's  refusal  to  charge  as  requested  by  defendant, 
are  insufficient,  because  the  exceptions  taken  thereto  were  general 
and  indefinite.  The  well-settled  rule  in  the  federal  courts  is  that  all 
exceptions  to  the  charge  must  be  definite,  and  must  be  publicly  taken 
before  the  jury  retires,  so  as  to  challenge  the  judge's  attention  to 
each  proposition  of  law  as  it  is  presented,  and  enable  him  to  exer- 
cise his  right  to  modify  any  misstatement  or  error  in  said  charge. 
Park  Bros.  &  Co.  v.  Bushnell,  60  Fed.  583,  585,  9  C.  C.  A.  138; 
Hodge  V.  Chicago  &  A.  Ry.  Co.,  121  Fed.  48,  52,  57  C.  C.  A,  388. 
And,  where  only  a  general  exception  is  taken  to  several  propositions 
submitted  to  a  jury  or  refused  upon  requests,  the  exception  will  be 
overruled,  provided  any  of  the  propositions  be  correct.  Newport 
News  &  Mississippi  Valley  Co.  v.  Face,  158  U.  S.  36,  15  Sup.  Ct.  743, 
39  L.  Ed.  887;  Hodge  v.  Chicago  &  A.  Ry.  Co.,  supra.  But  the 
record  shows  that  in  the  case  at  bar  counsel  for  defendant  was  con- 
fronted by  conditions  which  precluded  the  possibility  of  taking  such 
distinct  and  several  exceptions  in  accordance  with  the  prevailing 
practice.  Before  the  jury  retired  he  called  the  attention  of  the  court 
to  his  specific  requests,  asked  the  court  whether  it  had  indicated 
which  were  charged  and  which  were  refused,  and  suggested  that  he 
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(the  counsel)  ought  to  indicate  before  the  jury  retired  the  portibns 
of  the  charge  to  which  he  wished  to  except.  The  judge  stated  in  re- 
ply that  he  .did  not  think  he  would  then  go  through  the  requests  to 
any  extent,  that  they  were  refused  except  so  far  as  covered  in  the 
charge,  and  that  he  (the  judge)  would  like  to  have  the  jury  go  out 
and  attend  to  their  duties.  Thereupon  counsel  for  defendant  was 
permitted  to  take  his  exceptions  after  the  jury  retired. 

That  the  judge  had  not  indicated  in  writing  on  said  requests  which 
of  them  he  had  refused  to  charge  is  evident  from  his  subsequent 
statement  that  he  could  not  tell  which  they  were.  But  counsel  for 
defendant  thereupon  distinctly  excepted  to  the  refusal  to  charge  each 
separate  request,  identif3ring  it  by  its  number,  so  far  as  the  same  had 
been  refused  and  had  not  been  covered  by  said  charge,  and  the  judge 
allowed  said  exceptions,  saying,  "Unless  I  have  absolutely  left  out 
something  by  accident."  It  does  not  appear  fhat  anything  was  ac- 
cidentally or  erroneously  omitted  from  the  charge.  But,  in  any 
event,  counsel  for  defendant  is  entitled  to  be  heard  on  his  exceptions 
to  said  refusals  to  charge.  He  had  seasonably  called  the  attention  of 
the  court  to  the  usual  method  of  procedure ;  the  judge  had  refused 
to  avail  himself  of  the  opportunity  thus  offered  to  supply  the  omis- 
sion of  any  material  statement  in  his  charge,  and  had  thus  obliged 
counsel  to  postpone  the  definite  statement  of  his  exceptions  until  it 
was  too  late  to  correct  any  errors ;  and  counsel  for^defendant  at  the 
first  possible  moment  had  stated  his  several  exceptions  as  distinctly 
as  the  situation  permitted.  We  are  satisfied  that  said  exceptions^ 
under  the  circumstances,  were  sufficient. 

Counsel  for  defendant  requested  the  court  to  charge  the  jury  that 
said  ticket  did  not  entitle  plaintiff  to  passage,  if  it  was  issued  by  the 
New  York,  Lake  Erie  &  Western  Railroad  Company,  or  was  issued 
prior  to  December  i,  1895.  The  court  refused  said  request,  and  char- 
ged the  jury  as  follows : 

"If  that  ticket  was  Issued  by  the  New  York,  Lake  Brie  &  Westeni  road,  I 
think  that  the  Brie  Railroad  Ck)mpaDy  was  bound  to  honor  it,  unless  you 
shall  find,  upon  the  testimony  before  you,  that  it  was  issued  by  the  original 
company  more  than  six  years  prior  to  the  time  that  an  attempt  was 'made 
to  use  it" 

To  this  charge,  and  to  the  refusal  to  charge  as  above,  the  defendant 
duly  excepted.  The  court  also  charged,  as  requested  by  defendant,  as 
follows : 

"If  the  jury  find  that  the  ticket  in  question  was  sold  prior  to  Noyember  18, 
1803,  the  same  was  outlawed,  and  the  defendant  was  justified  in  refusing  to 
accept  the  same  without  incurring  any  liability  therefor,  and  the  Jury  must 
find  that  the  ticket  did  not  entitle  plaintiff  to  passage." 

The  questions  are  thereby  raised  as  to  the  relations  existing  between 
the  New  York,  Lake  Erie  &  Western  Railroad  Company  and  the  de- 
fendant, and  the  obligations  assumed  by  the  latter.  Counsel  for  de- 
fendant contends  that  as  the  ticket  was  issued  by  the  New  York,  Lake 
Erie  &  Western  Railroad,  and  as  this  railroad  had  been  sold  under  fore- 
closure of  its  mortgage,  and  was  subsequently  purchased  by  this  defend- 
ant, it  (the  defendant)  was  not  responsible  for  the  contracts  of  said  mort- 
gagor, such  as  are  evidenced  by  this  ticket,  but  that  such  contracts  were 
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subordinate  to  the  mortgage,  and  were  cut  off  by  its  foreclosure.  Coun- 
sel' for  defendant  further  contends  that,  as  it  did  not  acquire  title  to  or 
take  possession  of  said  railroad  until  December  i,  i^5»  it  was  not 
bound  to  accept  any  ticket  sold  prior  to  that  date. 

It  appears,  from  the  record  of  the  proceedings  whereby  the  defend- 
ant acquired  title  to  the  property  and  franchises  of  said  New  York, 
Lake  Erie  &  Western  Railroad,  that  from  July  25,  1893,  until  Novem- 
ber II,  1895,  said  New  York,  Lake  Erie  &  Western  Railroad  was  in 
the  hands  of  receivers  appointed  by  this  court;  that  on  said  date,  by 
virtue  of  a  decree  of  this  court,  said  property  was  transferred  by  the 
special  master  of  the  court  to  certain  individuals,  and  was  by  them 
transferred  to  this  defendant.  The  indenture  under  which  said  trans- 
fer was  made  to  defendant  provided  that  said  property  and  franchises 
were  conveyed  to  the  defendant — 

^'Subject,  also,  to  all  cAitracts  heretofore  made,  or  liabilities  heretofore  in- 
curred, by  John  G.  McCullough  and  Eben  B.  ThQmas,  receivers  appointed  in 
the  consolidated  cause  aforesaid,  and  to  all  their  acts  in  connection  with  the 
said  premises,  franchises,  and  propeity,  so  far  as  the  said  contracts  or  liabili- 
ties are  still  outstanding  and  unsatisfied,  which  said  contracts,  liabilities,  and 
acts,  as  well  as  all  and  every  the  covenants  and  liabilities  made  or  incurred 
by  the  said  parties  of  the  first  part  hereto,  in  or  by  reason  of  said  deed  exe- 
cuted by  the  said  special  master  as  aforesaid,  the  said  party  of  the  second 
part  hereby  assumes,  and  from  and  against  the  same  does  hereby  covenant  to 
and  with  the  said^arties  of  the  first  part  to  indemnify  and  save  them,  and 
their  heirs,  executors,  and  administrators,  harmless.*' 

The  jury,  under  the  instructions  of  the  court  cited  above,  have  found 
as  a  fact  that  said  ticket  was  issued  subsequent  to  November  18,  1893, 
and  therefore  subsequent  to  the  date  when  the  receivers  took  possession 
of  the  road.  The  obligation  to  accept  and  honor  this  ticket,  if  issued 
between  November  18,  1893,  and  November  11,  1895,  was  one  of  the 
outstanding  and  unsatisfied  contract  obligations  of  the  receivers  ex- 
pressly assumed  by  the  defendant  as  one  of  the  conditions  on  which  it 
acquired  title.  If  it  was  issued  after  said  date,  it  was  a  valid  and  sub- 
sisting contract  between  plaintiff  and  defendant.  The  foregoing  ex- 
ceptions must  therefore  be  overruled. 

The  refusal  of  the  court  to  charge  that  the  ticket  was  not  good  over 
the  road  of  the  defendant  is  assigned  as  error  on  the  further  ground 
that  there  was  no  suflficient  evidence  to  go  to  the  jury  of  its  sale  sub- 
sequent to  May,  1893.  It  is  true  that  Tonkin,  who  was  the  station 
agent  at  Hohokus  in  1893,  testified  that,  while  he  could  not  state  when 
the  ticket  was  sold,  he  was  sure  it  was  sold  prior  to  May  i,  1893,  and 
that  the  plaintiff's  statement  that  she  bought  said  ticket  on  March  9 
or  10,  1898,  was  only  corroborated  by  her  other  testimony.  But  the 
book,  which  it  was  said  would  have  contained  a  record  of  the  sale 
of  said  ticket.  No.  118,  had  been  destroyed,  and  it  was  admitted  that 
there  were  two  different  series  or  sets  of  tickets  similarly  numbered, 
and  that  after  the  defendant  took  possession  of  said  road  it  continued 
for  a  considerable  period  to  sell  the  said  tickets  of  the  New  York,  Lake 
Erie  &  Western  road.  Defendant's  witnesses  testified  tliat  such  tickets 
were  always  stamped  with  the  stamp  of  the  Erie  Railroad.  The  ticket 
in  question  was  not  thus  stamped.  The  plaintiff  testified  that  she 
bought  said  ticket  about  March  9  or  10,  1898,  using  the  other  part  to 
go  to  New  York.     She  supported  this  statement  by  her  testimony  that. 
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prior  to  March,  1898,  she  had  lived  at  Waldwick;  that  in  March,  1898, 
she  went  to  the  house  which  she  had  rented  in  Hohokus  to  have  some 
work  done,  and  on  that  occasion  purchased  said  ticket ;  and  she  stated 
that  her  failure  to  use  the  return  portion  on  previous  trips  was  due 
to  her  having  laid  away  the  ticket  case  in  which  she  had  placed  it. 
In  these  circumstances,  we  think  the  jury  were  justified  in  finding,  upon 
all  the  evidence,  that  said  ticket  was  purchased  on  a  date  subsequent  to 
November  18,  1893,  and  therefore  subsequent  to  the  date  at  which  the 
receivers  took  possession  of  said  road. 

Error  is  further  assigned  to  the  refusal  of  the  court  to  charge  that, 
if  plaintiff  presented  an  invalid  ticket,  the  conductor  was  justified  in 
ejecting  her  from  the  train;  that  if  the  plaintiff  had  money  to  pay  her 
fare,  or  another  valid  ticket,  and  she  failed  to  pay  such  fare  or  sur- 
render said  ticket,  she  could  only  recover  for  its  value;  and  that  if 
originally  she  refused  to  pay  her  fare,  such  refusal  was  not  cured  by 
her  subsequent  offer  to  pay.  These  contentions  are  disposed  of  by  the 
finding  of  the  jury,  upon  sufficient  evidence,  that  said  ticket  was  valid. 
Besides,  as  already  stated,  she  testified  that  she  attempted  to  comply 
with  these  suggested  requirements  while  the  train  was  in  motion. 

Error  is  further  assigned  to  the  charge  of  the  court  that  it  was  im- 
material that  the  conductor  had  been  instructed  by  defendant  to  refuse 
tickets  issued  by  the  New  York,  Lake  Erie  &  Western  Railroad.  Coun- 
sel for  defendant  contends  that,  even  if  the  station  agent  improperly 
sold  plaintiff  a  wrong  ticket,  she  would  have  her  redress  therefor  in  a 
proper  action,  but  that  such  ticket  would  not  entitle  her  to  ride  without 
paying  her  fare.  The  finding  of  the  jury  that  the  ticket  was  valid  dis- 
penses with  the  necessity  of  discussing  this  contention  at  length.  The 
rule  is  well  settled  that  when  a  passenger  has  purchased  a  ticket  pur- 
porting to  entitle  him  to  passage  to  a  particular-  place,  and  has  under- 
taken his  journey  therefor,  and  there  is  nothing  on  the  face  of  his 
ticket,  and  no  prior  notice  or  knowledge  of  rules  of  the  railroad  com- 
pany, inconsistent  with  the  statements  on  said  ticket,  brought  home  to 
the  purchaser,  he  is  rightfully  a  passenger  on  the  train,  and  the  railroad 
company  is  liable  in  this  form  of  action  for  his  expulsion.  New  York, 
L.  E.  &  W.  R.  Co.  V.  Winter's  Adm'r,  143  U.  S.  60,  69,  12  Sup.  Ct. 
356,  36  L.  Ed.  71 ;  Murdock  v.  Boston  &  Albany  Railroad  -Co.,  137 
Mass.  293,  50  Am.  Rep.  307. 

Other  assignments  of  error  question  the  correctness  of  the  refusal  of 
the  court  to  charge  that  plaintiff  was  not  entitled  to  recover  any  dam- 
ages sustained  from  her  refusal  to  leave  the  car  quietly,  or  by  reason 
of  her  resistance  to  the  conductor  in  his  attempt  to  eject  her.  The 
plaintiff  testified  that  she  did  not  make  "a  great  deal  of  resistance,  ex- 
cept holding  onto  the  arms  of  the  cars.  I  had  to  hold  on,  or  I  should 
have  been  on  the  floor."  Other  witnesses  testified  that  she  heH  onto 
the  arms  of  the  seats  to  prevent  being  thrown  down,  and  was  pressing 
backward,  while  the  three  men  threw  her  forward,  and  shoved  and 
dragged  her  through  the  car.  There  was  some  testimony  by  defend- 
ant's witnesses  that  she  went  very  quietly,  and  some  testimony  that  she 
resisted  forcibly  while  in  the  car,  and  it  was  proved  that  when  she 
reached  the  platform  she  held  onto  the  iron  rail ;  she  saying  she  "was 
compelled  to  do  so."    The  court  charged: 
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"That  if  she  was  lawfully  upon  that  train  of  the  defendant  at  the  tim^  when 
the  ejection  took  place,  she  had  a  right  to  exercise  the  amount  of  resistance 
which  was  testified  to  by  all  the  parties  connected  with  it" 

In  Erie  Railroad  Co.  v.  Winter's  Adm'r,  supra,  a  passenger  was 
wrongfully  ejected  from  a  train  with  such  force  that  he  suffered  ccm- 
siderable  physical  injury.  Counsel  for  plaintiff  admitted  that  no  more 
force  was  used  in  expelling  plaintiff  than  was  necessary  to  overcome 
his  resistance.  The  Supreme  Court  affirmed  a  judgment  for  plaintiff 
for  $10,000,  and  upon  the  question  here  presented  said  as  follows : 

"If  he  was  rightfully  on  the  train  as  a  passenger,  he  had  the  right  to  refuse 
to  be  ejected  from  it,  and  to  naake  a  sufficient  resistance  to  being  put  off  to 
denote  that  he  was  being  removed  by  compulsion  and  against  his  will;  and 
the  fact  that  under  such  circumstances  he  was  put  otf*  the  train  was  of  itself 
a  good  cause  of  action  against  the  company,  irrespectiye  of  any  physical  in- 
jury he  may  have  received  at  that  time,  or  which  was  caused  thereby.  Eng- 
lish V.  Delaware  &  Hudson  Canal  Ga,  66  N.  Y.  454  [28  Am.  Rep.  68];  Brown 
V.  Memphis  &  Charleston  R.  R.  Co.  [0.  C]  7  Fed.  51;  Philadelphia,  Wilming- 
ton &  Baltimore  Raihroad  v.  Rice,  64  Md.  63  [21  Atl.  87]." 

This  discussion  disposes  of  all  the  assignments  of  error  which  were 
pressed  on  the  argument  of  this  case.  We  think  that  the  charge  of  the 
court  correctly  and  fully  covered  all  the  questipns  of  law  presented, 
that  it  was  quite  as  favorable  to  the  defendant  asjt  had  a  right  to  re- 
quest, and  that  there  was  no  error  prejudicial  to  the  rights  of  defend- 
ant 

The  judgment  is  affirmed  with  costs. 

WALLACE,  Circuit  Judge  (dissenting).  If  the  ticket  was  sold  while 
the  receivers  were  operating  the  railroad,  in  my  opinion  the  plaintiff  was 
not  entitled  to  recover.  The  defendant  at  that  time  had  not  come  into 
existence,  but  was  subsequently  incorporated,  and  acquired  the  railroad 
by  deed  from  vendors  who  had  bought  it  at  a  foreclosure  sale.  In  the 
deed  the  defendant  covenanted  to  indemnify  the  vendors,  and  also  the 
receivers,  against  contracts  and  liabilities  outstanding.  I  cannot  agree 
with  the  majority  of  the  court  that  by  force  of  that  covenant  the  de- 
fendant became  obligated  to  carry  the  plaintiff  as  a  passenger  who  had 
purchased  a  ticket  from  the  receivers.  That  covenant  was  exclusively 
for  the  benefit  and  protection  of  the  vendors  and  the  receivers,  and  not 
inuring  to  the  benefit  of  the  plaintiff.  She  could  not  derive  any  right  of 
action  founded  upon  it.  Austin  v.  Seligman  (C.  C.)  18  Fed.  522 ;  Wel- 
den  National  Bank  v..  Smith,  86  Fed  398, 30  C  C.  A.  133,  13/. 
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WARNER  et  al.  t.  COCHRANE. 

(drcnit  Court  of  Appeals,  Second  Circuit    March  U.  1001) 

No.  112. 

L  LBABSa-^OVKNANT   AGAINST    ASSIGNMENT— BREACH— WAIVEB. 

Where  a  lessor,  with  knowledge  that  her  lessees  had  assigned  the  lease 
in  violation  of  a  covenant  against  such  assignment,  conducted  various 
correspondence  with  the  assignee,  and  treated  it  as  her  tenant,  and  made 
no  objection  until  after  the  lessees  had  changed  their  position  to  their 
prejudice,  and  deprived  themselves  of  the  ability  to  perform  an  option  of 
renewal  contained  in  the  lease,  the  lessor  was  estopped  to  deny  that  she 
had  consented  to  such  assignment 

2.  Sams— Demand  tos  Renew  ax*. 

Where  an  assignment  of  a  lease  containing  a  covenant  of  renewal  was 
valid  as  against  the  lessor,  a  demand  for  such  renewal  was  properly  made 
by  the  assignee  to  whom  such  covenant  to  renew  passed  by  the  assign-    . 
ment 

8.  Same— CoNOTTBBENT  Conditions. 

A  lease  of  asphalt  land  provided  that  If,  on  or  before  July  1,  1900,  the 
lessees  should  not  have  paid  royalty  on  34,000  tons  of  asphalt  at  the  rate 
fixed,  they  should  pay  to  the  lessor  on  such  day  royalty  equal  to  the  dif- 
ference between  the  royalty  paid  and  that  payable  on  that  number  of  tons, 
and  if  at  that  time  the  lessees  should  have  performed  all  the  conditions 
contained  in  the  lease,  the  lessor  covenanted  to  renew  the  lease  at  the, 
.  lessees'  option.  Held,  that  the  conditions  for  renewal  and  payment  were 
concurrent,  and  the  lessor,  having  refused  to  renew,  was  not  entitled  to 
recover  the  differential  payment  provided  for, 

4.  Same— Remedies— Election. 

Where  a  lease  of  asphalt  land  provided  for  a  renewal  concurrently  on 
the  payment  by  the  lessees  of  a  sum  equal  to  the  difference  between  the 
royalty  paid  and  that  which  would  be  payable  on  a  specified  number  of 
tons  of  asphalt  and  the  lessor  wrongfully  refused  to  make  such  renewals, 
the  lessees  or  their  assignees  were  at  liberty  either  to  tender  such  differ- 
ential rent  and  insist  on  specific  performance  of  the  covenant  to  renew, 
or  refuse  payment  and  treat  the  contract  as  at  an  end. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

A.  J.  Rose,  for  plaintiffs  in  error. 
Albert  Stickney,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  defendant  in  error,  plaintiff  in 
the  court  below,  is  the  executor  of  the  Countess  of  Dundonald,  who 
was  a  subject  and  resident  of  Great  Britain,  and  who  brought  this 
action  to  recover  rents  or  royalties  under  the  stipulations  of  a  lease 
to  defendants  of  certain  asphalt  properties  in  the  Island  of  Trinidad. 
The  defendants,  at  the  time  of  the  transaction  complained  of,  were 
citizens^  of  and  residents  in  the  state  of  New  York.  The  agreement 
which  is  the  basis  of  the  action  is  in  writing,  and  all  the  material 
dealings  between  the  parties  appear  from  the  correspondence.  The 
lease  conferred  upon  the  lessees  the  exclusive  right  for  the  term  of  four 
years  and  five  months  from  February  i,  1896,  "to  dig,  work,  search 

%  1.  See  Landlord  and  Tenant,  vol.  32,  Cent  Dig.  {  230. 
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for,  and  win  all  pitch  and  asphalt  of  good  merchantable  quality  suit- 
able for  paving  purposes,  up<»i  the  certain  lands  of  said  lessor,"  sub- 
ject to  a  certain  rental  and  royalties  imd  other  provisions,  including 
a  provision  for  renewal.  The  following  quotations  from  the  lease 
show  the  covenants  of  the  parties  material  to  the  questions  herein : 

"It  on  or  before  the  first  day  of  July,  1900,  the  lessees  shall  not  since  the 
commencement  of  the  lease  have  won  out  of  the  said  lands  and  paid  royalty 
upon  the  total  quantity  of  thirty  four  thousand  tons  of  pitch  or  asphalt  at  the 
rate  aforesaid,  they  shall  subject  to  the  provisions  hereinafter  contained  on 
the  said  first  day  of  July,  1900,  pay  to  the  lessor  royalty  at  the  rate  aforesaid 
upon  such  number  of  tons  as  shall  be  the  difference  between  the  number  of 
tons  upon  which  royalty  shall  have  been  paid  and  the  said  number  of  34,000 
tons.    ♦    ♦    ♦ 

"The  lessees  shall  not  assign  or  underlet  the  preniiBes  hereby  demised  or  any 
part  thereof  without  the  consent  in  writing  of  the  lessor.     ♦    ♦    • 

"The  lessor  also  covenants  with  the  lessees  that  if  at  the  expiration  of  the 
said  term  the  lessee  shall  have  paid  the  rents  hereby  reserved  and  observed 
and  performed  the  conditions  herein  contained  and  on  their  parts  to  be  observed 
and  performed  and  shall  be  desirous  of  renewing  said  terms,  and  shall  give  to 
the  lessor,  her  heirs  or  assigns  six  months  notice  in  writing,  personally  or  by 
leaving  the  same  at  her,  their  or  any  of  their  usual  or  last  known  place  of 
abode  in  Bngland,  then  the  lessor  will  grant  and  the  lessee  shall  take  a  re- 
newed lease  in  respect  of  the  said  land  and  premises  for  a  further  term  of  ten 
years.    •    •    • 

"If  any  dispute  or  difference  shall  arise  between  the  lessor  or  lessees  con- 
cerning any  matter  or  thing  whatever  herein  contained  or  the  operation  or 
construction  thereof  or  any  other  matter  or  thing  in  any  way  connected  w}th 
these  presents  or  the  rights,  duties  and  liabilities  of  either  party  under  or  in 
connection  with  these  presents  then  In  every  such  case  .the  dispute  or  differ- 
ence shall  be  determined  in  a  manner  to  be  agreed  upon  between  the  parties 
and  in  case  of  their  disagreement  then  by  action  or  suit  in  Her  Majesty's 
High  CJourt  of  Justice  in  England  and  not  elsewhere  and  thjs  clause  may  be 
pleaded  against  any  action  or  suit  or  commenced  by  either  party  out  of 
England.*' 

In  March,  1896,  the  defendants,  with  certain  other  persons,  formed 
a  corporation  known  as  the  Columbia  Construction  Company,  and  in 
April,  1896,  a  contract  was  entered  into  between  said  company  and 
these  defendants  whereby  the  latter  agreed  to  furnish  to  the  Colum- 
bia Company  an  amount  of  asphalt  equal  to  the  amount  to  which  they 
were  entitled  under  said  lease.  The  Columbia  Company  "covenants 
and  agrees  to  take  such  asphalt  and  win  and  dig  all  the  pitch  or  as- 
phalt herein  referred  to  and  transport  the  same  from  the  said  Island 
of  Trinidad,  *  *  **•  and  "to  pay  for  the  rights,  privileges,  and 
asphalt  hereby  secured  the  further  sum  or  sums  of  money  required  to 
be  paid  under  said  contract  with  Louisa  Harriet  Dundonald  directly 
or  to  the  parties  of  the  first  part,  at  the  option  of  said  second  party.'' 
It  does  not  appear  that  this  contract  was  ever  brought  to  the  notice 
of  the  Countess  Dundonald.  In  May,  1899,  ^  portion  of  the  defend- 
ants executed  an  assignment  of  said  lease  to  said  Columbia  Company. 

The  record  correspondence  between  the  parties  is  evidently  incom- 
plete. In  the  correspondence  between  August  21,  1896,  and  February 
21,  1898,  the  plaintiff,  addressing  her  letters  to  the  defendant  Warner, 
referred  to  "your  company"  and  "your  engineer  of  Columbia  Construc- 
tion Company";  and  Warner,  in  his  replies,  referred  to  "the  com- 
pany" and  "our  company,"  and  signed  all  of  said  letters  individually, 
with  one  exception.    The  first  payment,  on  January  i,  1897,  was  prom- 
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ised  by  Warner,  signing  himself  "C.  M.  Wamer,  Pres."  The  pay- 
ment was  made  by  Columbia  Construction  Company,  "the  same  being 
due  you  on  lease  '*  ♦  *  between  yourself  and  C.  M.  Warner  et  al." 
One  later  payment  appears  to  have  been  made  by  Warner  personally. 
Payments  subsequent  thereto  were  made  by  the  Columbia  Company 
to  Lady  Dundonald,  and  accepted  by  her.  In  her  later  letters  Lady 
Dtmdonald  repeatedly  used  such  expressions  as  "my  lease  to  the  Coliun- 
bia  Construction  Company,"  "rent  due  by  Columbia  Construction  Com- 
pany," "I  have  to  call  on  you  [the  Columbia  Construction  Company] 
to  carry  out  your  covenants";  and  on  February  ii,  1889,  she  author- 
ized the  company  at  her  expense  "to  protect  or  enforce  my  titles  and 
rights  of  possession  so  as  to  assure  your  uninterrupted  and  peaceable 
working  *  *  *  of  the  lands  *  ♦  *  leased  by  me  to  you." 
All  claims  and  royalties  were  paid  prior  to  June  30,  1900,  except  for 
the  difference  between  amount  of  asphalt  dug  and  34,000  tons  as 
specified  in  said  agreement,  and  for  this  sum,  amounting  to  $14,061.79 
and  costs,  the  court  directed  a  verdict  in  favor  of  plaintiff. 

The  questions  raised  by  the  assignments  of  error  are  the  following : 
(i)  That  Lady  Dundonald  consented  to  the  assignment  to  the  Colum- 
bia Company.  (2)  That  she  broke  the  covenant  to  renew  the  lease. 
<3)  That  the  agreement  that  any  dispute  or  difference  under  the  lease 
should  be  determined  by  "Her  Majesty's  High  Court  of  Justice  in 
England"  is  a  bar  to  this  action, 

A  catical  examination  of  the  correspondence  establishes  the  consent 
of  Lad^  Dundonald  to  the  assignment  of  the  lease.  In  fact,  her  course 
is  inconsistent  with  any  other  conclusion.  In  addition  to  the  repeated 
recognition  of  the  Columbia  Company  as  her  lessees,  and  her  con- 
tinued receipt  of  rents  from  it,  the  following  statements  made  by  her 
establish  her  waiver  of  her  right  to  object  to  said  assignment : 

(i)  In  her  letter  of  May  24,  1900,  attempting  to  take  advantage  of 
said  assignment,  she  refers  to  her  letter  of  February  11,  1899,  in  which, 
as  she  says,  she  wrote  to  the  Columbia  Company,  her  lessees,  and 
authorized  them  to  take  legal  proceedings  on  her  behalf  to  insure  their 
uninterrupted  occupation  at  her  cost,  and  says,  "This  letter  [of  Feb- 
ruary nth]  was  clearly  revocable  by  me,  and  it  has  now  been  revoked." 
Having  thus  admitted  that  she  had  recognized  the  Columbia  Company 
as  her  lessees,  and  as  entitled  to  enforce  her  rights  as  above,  she 
fails  to  revoke  the  recognition  in  said  letter  until  May  2d,  or  nearly 
six  months  after  the  Columbia  Company  had  given  her  notice  of  its 
desire  to  exercise  its  option  for  renewal  of  the  lease. 

(2)  On  January  15,  1899,  Lady  Dundonald,  having  received  notice 
of  a  change  in  the  personnel  of  the  stockholders  of  the  Columbia 
Company,  replies  thereto  by  referring  to  the  provision  against  an 
assignment  in  the  lease,  and  saying  that,  before  she  could  give  her 
consent  to  any  substantial  change  in  the  composition  of  the  company, 
she  should  require  to  be  informed  of  the  names  of  those  who  now 
control  it,  and  requested  references  as  to  their  commercial  standing 
and  ability  to  carry  out  their  agreements.  Thus  having  asserted  her 
right  to  object  to  the  assignment,  she  merely  requests  the  Columbia 
Company  to  obviate  said  objection  by  giving  her  satisfactory  references 
as  to  the  solvency  of  the  new  management,  and  impliedly  says:    "I 
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have  no  objection  to  the  Columbia  Company  as  my  lessees  by  virtue 
of  said  assignment,  but  before  I  consent  to  said  change  in  the  manage- 
ment I  wish  certain  information."  This  information  was  furnished. 
Lady  Dundonald  thereafter  renewed  her  dealings  with  the  Columbia 
Company,  and  failed  to  further  suggest  or  assert  any  right  to  insist 
upon  said  provision  against  assignment  until  after  the  Columbia  Oxn- 
pany  had  notified  her  of  their  option  to  renew  the  lease. 

(3)  Prior  to  her  final  letter,  which  was  written  in  the  latter  part  of 
June,  but  subsequent  to  the  notice  of  exercise  of  option  to  renew  by 
the  Columbia  Company,  Lady  Dundonald,  having  reached  the  conclu- 
sion that  the  rent  to  be  paid  by  the  lessees  was  much  less  than  it  should 
have  been,  states  that  she  regards  herself  as  free  to  make  such  new 
arrangement  as  she  deems  proper,  and  contents  herself  with  mere  no- 
tices of  intention  to  exercise  her  right  not  to  renew,  and  a  refusal  to 
admit  the  right  of  the  Columbia  Company  to  make  a  claim  for  a  re- 
newal in  its  favor.  But  in  said  final  letter  she  definitely  repudiates 
said  agreement,  and  states  that  she  shall  take  legal  steps  to  recover 
possession  of  the  property. 

Where  a  lease  contains  a  provision  that  the  lessee  shall  not  sublet 
or  assign  without  the  written  consent  of  the  lessor,  if  the  leased  prop- 
erty be  turned  over  to  another  without  the  original  consent  of  the 
lessor,  and  the  lessor  acquiesces  therein,  and  fails  to  Se<«onably  object 
thereto,  the  breach  of  the  agreement  will  be  considered  as  waived  by 
him.  The  Elevator  Cases  (C.  C.)  17  Fed.  200,  3  McCrary,  4^53.  In 
these  circumstances,  the  declarations  of  Lady  Dundonald  nbt  only 
conclusively  establish  her  consent  to  said  assignment,  but,  in  view  of 
the  fact  that  she  postponed  making  any  objection  thereto  until  after 
the  time  when  the  defendants,  if  they  had  been  notified  of  that  option, 
might  have  made  the  tender  instead  of  the  Columbia  Company,^ we 
think  the  plaintiff  is  now  estopped  to  take  advantage  of  the  wrong  of 
his  testatrix,  and  to  deny  the  truth  of  her  representations,  by  reason 
whereof  the  lessees,  assuming  her  consent  to  the  assignment,  were  in- 
duced to  assume  a  position  prejudicial  to  their  interests.  The  assign- 
ment being  valid  as  against  the  lessor,  the  demand  for  renewal  was 
properly  made  by  the  assignee,  to  whom  the  covenant  to  renew  passed 
by  the  assignment.  Parsons  on  Contracts  (8th  Ed.)  vol.  i,  p.  243;  18 
American  &  English  Encyc.  of  Law  (2d  Ed.)  786.  It  follows  that  the 
refusal  to  renew,  after  seasonable  notice,  was  wrongful. 

The  second  assignment  of  error  is  based  upon  the  claim  that  Lady 
Dundonald,  by  such  refusal,  disentitled  herself  to  sue  upon  the  written 
contract  for  recovery  of  the  stipulated  amount  of  differential  rent 
Defendants  had  bound  themselves  to  pay  said  difference  on  July  i, 
1900,  subject  to  the  provisions  of  said  lease,  including  said  agreement 
for  renewal.  Lady  Dundonald  had  bound  herself  to  grant  said  re- 
newal on  July  I,  1900,  provided  defendants  should  have  paid  the  rent 
and  observed  the  conditions  of  said  lease.  It  seems  clear,  in  view 
of  her  express  covenant  agreeing  to  renew  upon  pavment  and  notice, 
that  she  could  not  have  required  pajmient  of  said  difference  after  such 
notice,  except  upon  a  grant  of  said  renewal.  The  effect  of  due  notice 
to  renew  was  to  make  the  covenant  to  pay  the  stipulated  rent  and  the 
covenant  to  renew  mutual  covenants^  and  the  right  of  the  plaintiff's 
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testatrix  to  recover  the  stipulated  suni  without  j>erfomiing  or  offering 
to  perform  her  covenant  to  renew  would,  technically  speaking,  depend 
upon  the  order  in  which  the  covenants  were  to  be  performed.  Loud 
V.  Pomona  Land  &  Water  Co.,  153  U.  S.  564,  14  Sup.  Ct.  9^,  38  L. 
Ed.  822.  It  is  unnecessary  to  determine  whether  or  not  these  cove- 
nants, after  such  notice,  can  be  treated  as  independent,  because  we  are 
satisfied,  as  already  stated,  that,  if  the  lessor  had  any  right  to  require 
payment  before  renewal,  she  has  waived  the  order  of  performance  of 
the  covenants  by  her  own  anticipatory  breach.  "Where  one  party  to 
an  executory  contract  renouilces  it  without  cause  before  the  time  for 
performing  it  has  elapsed,  he  authorizes  the  other  party  to  treat  it  as 
terminated,  without  prejudice  to  a  right  of  action  for  damages,  and, 
if  the  latter  elects  to  treat  the  contract  as  terminated,  his  right  of  ac- 
tion accrues  at  once."  Marks  v.  Van  Eeghen,  85  Fed.  853,  30  C.  C. 
A.  208;  Roehm  v.  Horst,  178  U.  S.  i,  20  Sup.  Ct.  780,  44  L.  Ed.  953; 
In  re  Stem,  116  Fed.  604,  54  C.  C.  A.  60. 

Even  if  it  be  assumed,  as  claimed  by  plaintiff,  that  the  contract 
rights  and  obligations  of  the  lessor  and  the  original  lessees  were  un- 
changed by  the  assignment  of  the  lease  to  the  Columbia  Construction 
Company,  yet,  after  said  notice  given,  we  cannot  construe  the  contract 
as  requiring  the  defendants,  on  the  ist  day  of  July,  1900,  to  pay  the 
lessor  said  difference,  not  due  until  that  day,  in  the  face  of  her  prior 
unconditional  notification,  then  in  force,  that  she  would  refuse  to  grant 
the  renewal.  It  may  fairly  be  assumed,  in  view  of  the  disproportion- 
ately large  amount  to  be  paid  on  July  i,  1900,  as  compared  with  pre- 
vious years,  that  ^id  agreed  differential  payment  was  in  large  meas- 
ure the  consideration  for  said  agreed  renewal.  The  lessor's  refusal 
being  ^wrongful,  the  lessees  were  at  liberty,  on  July  i,  1900,  either  to 
tender  said  differential  rent  and  insist  on  specific  performance  of  the 
covenant  for  renewal,  or  to  refuse  payment  and  treat  the  contract  as 
at  an  end  so  far  as  it  remained  executory.  They  have  taken  the  lat- 
ter course.  The  lessor,  having  wrongfully  refused  to  renew,  her  ex- 
ecutor is  in  no  position  to  demand  the  performance  of  the  agreement. 
If  the  plaintiff  has  any  cause  of  action  against  these  lessees,  it  must 
be  supported  on  a  quantum  valebat.  It  cannot  be  maintained  on  the 
theory  that  he  is  entitled  to  a  strict  performance  of  the  agreement. 

In  view  of  these  conclusions,  it  is  unnecessary  to  discuss  the  third 
assignment  of  error. 

The  judgment  is  reversed* 
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KOEWING   V.   WILDER. 

(Clrcait  Ck>iirt  of  Appeals,  Second  Circuit    March  8,  iWi.) 

No.  122. 

1.  Sales— ooivTSAcrs— Reduction   to   Wbiting — Statute   of   Frauds— Part 
Payment. 

Plaintiff  and  defendant  made  two  oral  contracts,  one  for  the  sale  of  all 
the  stock  of  the  S.  Company  to  defendant  for  $500,000,  which  was  subse- 
quently reduced  to  writing,  and  the  other  for  the  sale  of  100  shares  Of  the 
stock  of  the  B.  Company  by  defendant  to'  plaintiff  for  $10,000,  which  was 
not  reduced  to  writing.  Held,  that  in  the  absence  of  evidence  that  at  the 
time  the  contract  for  the  S.  stock  was  reduced  to  writing  and  delivered 
the  parties  restated  the  prior  oral  agreement  for  the  sale  of  the  B.  stock, 
and  intended  to  validate  the  same  as  a  part  of  the  contract,  the  delivery 
and  the  performance  of  the  contract  for  the  sale  of  the  S.  stock  did  not 
constitute  a  payment  of  a  part  of  the  purchase  money  for  the  sale  of 
the  B.  stock  at  the  time,  so  as  to  take  that  contract  out  of  the  statute  of 
frauds. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
See  126  Fed.  472. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of  the 
United  States  Circuit  Court,  Southern  District  of  New  York.  The  judgment 
was  entered  upon  a  verdict  in  favor  of  the  defendant  below  (who  is  defendant 
in  error),  which  verdict  was  directed  by  the  court  at  the  close  of  plaintiff's 
case.  The  action  was  brought  to  recover  damages  for  the  failure  of  defendant 
to  transfer  to  plaintiff  100  shares  of  the  stock  of  the  Butterick  Publishing  Com- 
pany at  the  price  of  $100  per  share.  The  answer  set  up  the  statute  of  frauds, 
and  averred  that  neither  the  contract  declared  upon,  nor  any  note  or  memo- 
randiun  of  it,  was  ever  made  in  writing,  nor  did  the  plaintiff  at  the  time  pay 
any  part  of  the  purchase  money.    The  facts  sufficiently  appear  in  the  opinion. 

A.  C.  Sheussane,  for  plaintiff  in  error. 
Herbert  Noble,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  In- 
asmuch as  the  cause  was  disposed  of  at  the  close  of  plaintiff's  proofs, 
his  narrative  of  the  transactions  is  to  be  taken  as  correct.  He  was  the 
only  witness,  except  as  to  value  of  the  stock.  This  is  his  story :  He 
owned  and  controlled  the  entire  capital  stock  of  the  Standard  Fashion 
Company.  The  defendant  was  vice  president  of  the  Butterick  Com- 
pany, and  had  expressed  a  wish  to  purchase  the  entire  stock  of  the 
Standard  Company.  A  meeting  took  place  between  the  parties  early 
in  January,  1900,  at  which  defendant  stated  that  a  man  named  Hud- 
son, who  was  secretary  of  the  Butterick,  was  about  to  be  dismissed,  in 
which  event  200  shares  of  its  stock  then  held  by  Hudson  would  be 
called  in  by  defendant,  under  an  agreement  which  he  had  with  Hud- 
son ;  that,  if  plaintiff  would  make  an  offer  of  the  Standard  stock  low 
enough  to  enable  defendant  and  his  backers  to  purchase  it,  he  would 
let  plaintiff  have  100  shares  of  the  Hudson  stock.  Nothing  was  said 
at  the  time  about  prices.  The  next  day  they  met  again,  and  in  re- 
sponse to  a  question  defendant  stated  that  he  meant  that  plaintiff 
should  have  the  Butterick  stock  at  par.    At  that  interview  plaintiff 
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named  no  price  for  the  Standard  stock.  Negotiations  continued  for 
a  few  days,  until  the  minds  of  both  parties  njjet,  January  loth,  on  the 
proposition  that  plaintiff  would  sell  the  entire  stock  of  the  Standard 
Company  for  $500,000,  and  an  agreement  to  be  employed  by  the  But- 
terick  Company  for  a  stated  period  at  $5,000  a  year.  Defendant  at 
the  time  repeated  his  offer  of  the  100  shares  of  the  Butterick  stock. 
Both  sides  agreed  to  these  terms,  and  it  was  arranged  that  a  written 
contract  should  be  prepared,  defendant  stating  that  he  did  not  wish 
the  matter  of  the  100  shares  of  Butterick  to  be  incorporated  therein, 
because  he  desired  not  to  have  that  part  of  the  agreement  known  to 
others,  who  might  object  A  written  contract,  dated  January  15th, 
was  prepared,  which  covered  the  sale  of  the  Standard  stock,  but  was 
silent  as  to  any  sale  of  Butterick  stock.  It  was  signed  on  January  22d. 
The  plaintiff's  testimony  is : 

"Eventually  the  contract  was  concluded  on  or  about  January  22d,  and  the 
first  payment  was  made  of  $25,000.  He  handed  me  the  first  money  with  the 
remark,  and  it  being' again  and  again  gone  over  by  us,  that  the  100  shares  of 
stock  would  be  delivered  to  me  for  $10,000  as  soon  as  he  received  them  from 
Hudson,  •  •  *  and  Mr.  Wilder  said  again  he  would  deliver  me  100  shares 
for  $10,000  as  soon  as  he  should  get  them." 

Manifestly  there  was  no  contract,  note,  or  memorandum  signed,  and 
the  only  question  is  whether  within  the  terms  of  the  statute  the  plain- 
tiff, at  the  time  the  contract  was  made,  paid  any  part  of  the  purchase 
money. 

The  testimony  indicates  that  there  were  two  contracts  between  the 
parties — one  for  the  sale  of  the  Standard  stock  by  plaintiff  to  defendant 
for  $500,000,  which  was  reduced  to  writing ;  the  other  for  the  sale  of 
100  shares  of  Butterick  stock  .by  defendant  to  plaintiff  for  $10,000. 
There  was  not  a  single  contract  to  sell  the  Standard  stock  for  $490,000 
and  100  shares  of  Butterick  stock.  Whatever  may  have  been  discussed 
between  the  parties  as  to  the  terms  of  sale  of  the  Standard  stock  must 
be  considered  as  all  merged  in  the  written  contract.  Nevertheless  it 
was  open  to  the  parties  to  make  a  contract  for  the  Butterick  stock,  in 
which  the  execution  of  the  contract  for  the  other  stock  was  named  as 
a  part  of  the  consideration.  And  we  agree  with  the  proposition  of  the 
plaintiff  that  the  words  in  the  statute,  "pay  any  part  of  the  purchase 
money,"  are  broad  enough  to  cover  any'  part  of  the  consideration, 
whether  it  is  money  or  not.  The  only  question  presented  here  is  wheth- 
er the  delivery  of  the  executed  Standard  contract  was  made  "at  the  time" 
the  contract  was  made,  within  the  meaning  of  the  statute  of  frauds  of 
the  state  of  New  York.  That  statute  was  discussed  by  this  court  in 
Raymond  v.  Colton,  104  Fed.  219,  43  C.  C.  A.  501,  and  Colton  v.  Ray- 
mond, 1 14  Fed.  863,  52  C.  C.  A.  382.  It  was  there  held  that  certain 
resignations  were  in  part  the  consideration  for  a  certain  promise  to 
purchase,  and  their  delivery  "a  part  payment  of  the  purchase  money." 
The  contract  in  that  case  was  made  on  August  3d,  and  the  resignations 
were  dehvered  on  August  15th.  There  was  considerable  testimony 
.  as  to  what  was  said  at  the  time  they  were  delivered.  This  court  held 
(on  the  first  appeal)  that  "as  there  was  no  restatement  or  reaffirmation 
of  the  terms  of  the  prior  oral  agreement  between  the  parties  at  the 
time  of  the  delivery  of  the  resignations,  except  by  implication,  and  as 


Digitized  by 


Google 


660  128  FEDERAL  BEPOBTBB. 

they  were  not  delivered  for  the  express  purpose  of  complying  with  the 
statute  and  validating  t\e  contract,  it  must  be  held  that  there  was  no 
part  payment  at  the  time  of  the  contract,  within  the  meaning  of  the 
statute  as  construed  by  the  highest  courts  of  the  stated  On  the  sec- 
ond appeal  it  was  held  that  "a  pa)rment  made  subsequent  to  the  time 
of  the  original  contract  is  to  be  deemed  made  at  the  time  of  the  con- 
tract, if  there  was  such  a  reaffirmation  of  the  prior  contract  as  to 
constitute  a  new  contract;  *  *  *  that  reaffirmation  is  one  which 
is  made  by  express  terms,  and  not  one  which  arises  from  the  making 
and  the  reception  of  the  payment  upon  the  tacit  or  implied  understand- 
ing that  the  contract  formally  made  was  in  force."  And  the  court,  in 
illustration  of  what  is  required,  cited  from  Jackson  v.  Tupper,  loi  N. 
Y.5i9,5N.E.66: 

'There  was  no  restatement  of  the  terms  of  the  prior  oral  agreement  when 
the  payment  was  made,  and  no  express  recognition  thereof,  nor  was  the  pay- 
ment made  for  the  avowed  purpose  of  binding  the  prior  bargain." 

It  also  cited  from  Bissell  v.  BalccMn,  39  N.  Y^  275 : 

"Here  la  a  distinct  intelligent  reference  by  both  parties  to  the  negotiation 
ef  the  previous  day — a  recognition  by  both  of  its  want  of  binding  force  or 
validity,  because  no  part  of  the  stipulated  price  was  paid ;  a  declared  Intent 
to  make  the  bargain  valid  and  binding,  assented  to ;  a  request  for  the  payment 
of  money  for  that  purpose,  and  a  payment  in  compliance  with  that  request" 

The  opinion  of  this  court  in  Colton  v.  Raymond  concludes : 

"Upon  principle  and  logically  there  can  be  no  payment  made  at  the  time  of 
the  contract  unless  it  is  made  as  part  of  the  negotiations  or  at  the  time  when 
the  negotiation  is  concluded ;  otherwise  the  statutory  provision  would  be  nuga- 
tory. If  there  is  a  new  contract  in  which  the  parties  agree  to  reinstate  a 
previous  one  for  the  purpose  of  validating  it  according  to  the  statute,  so  that 
it  is  to  take  effect  as  a  new  agreement  in  substitution  of  the  void  one,  and  a 
payment  is  made  at  the  time,  the  statute  is  satisfied.  If  they  get  together,  and 
by  words  or  implication  say  to  one  another,  *We  recognize  that  the  bargain  we 
have  previously  made  is  not  enforceable,  but  we  are  willing  to  stand  by  its 
terms  upon  the  immediate  payment  of  the  purchase  money,  or  part  of  it,'  there 
is  a  new  contract  supported  by  a  new  consideration." 

From  these  citations  it  is  apparent  that,  in  order  to  take  an  oral 
contract  out  of  the  statute  of  frauds  by  a  subsequent  payment,  there 
must  be  an  intelligent  understanding  by  the  parties  of  the  existing  situ- 
ation, an  intent  to  make  their  void  contract  valid,  and  a  restatement  at 
the  time  of  pa)rment  in  express  language  of  all  the  terms  of  the  old 
contract.  Coimsel  for  plaintiiBF  in  his  brief  concedes  that  at  the  time 
a  part  of  the  consideration  is  paid  "the  terms  of  the  old  void  contract 
[should  be]  repeated,  restated,  renewed,  reaffirmed,  re-enacted,  re- 
vived, readopted,  and  recognized  as  the  terms  of  the  contract  which 
they  were  then  making."  The  evidence  falls  short  of  this.  The  minds 
of  the  parties  met  on  January  loth.  At  that  time  all  the  terms  of  both 
contracts  were  agreed  to.  There  is  nothing  to  indicate  that  at  the 
subsequent  interview,  when  the  contract  to  sell  Standard  stock  was 
signed  and  delivered,  any  new  provisions  were  incorporated  in  either 
contract  There  is  nothing  to  show  that  the  delivery  of  the  signed 
Standard  contract  on  that  day  was  intended  or  understood  by  either 
party  to  be  a  payment  to  bind  a  bargain  otherwise  void,  or  anything 
else  than  a  carrying  out  of  the  terms  of  the  oral  contract  of  January 
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loth.  There  is  nothing  to  show  that  they  both  recognized  that  said  oral 
contract  was  without  binding  force  or  validity,  or  that  they  restated 
its  terms  in  order  to  substitute  a  new  and  valid  contract  in  its  place. 
The  cause  cannot  be  distinguished  from  the  Colton  and  Raymond  Case, 
where  the  resignations  were  delivered  upon  the  tacit  or  implied  under- 
standing that  the  prior  agreement  was  in  force,  and  under  the  rule 
laid  down  in  that  case  delivery  of  the  sig^ned  Standard  contract,  with- 
out the  slightest  suggestipn  in  the  testimony,  that  either  side  supposed 
it  was  necessary  in  order  to  bind  a  prior  bargain,  cannot  be  held  to  be 
a  "payment  at  the  time,"  which  will  take  the  case  out  of  the  statute; 
The  judgment  is  affirmed. 


SMITH  V.  DAT  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    Pebmary  15,  1001) 

No.  058. 

1.  Nkguobrcb— When  Qxtsstion  fob  Jttbt— Evidence  Considered. 

Defendants  were  contractors  engpaged  in  the  construction  of  lodes  for 
the  goTernment  at  the  Cascades  in  the  Columbia  riyer,  and  in  the  course 
of  the  work  w^e  doing  blasting.  A  steamer  used  a  landing  on  the  re* 
served  premises  on  its  daily  trips,  and  remained  there  for  some  time. 
While  BO  lying  with  some  passengers  on  board,  and  others  passing  to  and 
from  the  boat,  defendants  fired  a  blast  at  a  distance  of  150  to  200  feet 
from  the  landing,  and  a  piece  of  rock  struck  and  injured  plaintiff,  who 
was  in  the  boat.  Plaintiff  testified  that  he  heard  blasting  some  time  be- 
fore, but  thought  it  was  at  a  greater  distance.  Held,  that  while  defend- 
ants had  a  right  to  continue  the  prosecution  of  their  work,  and  passen- 
gers on  the  boat  or  premises  assumed  all  risks  necessarily  incident  thereto 
if  conducted  with  skill  and  reasonable  care,  whether  or  not  defendants 
exercised  such  skill  and  care,  there  being  evidence  tending  to  show  that 
they  gave  no  notice  to  the  boat  passengers  that  a  blast  was  about  to  be 
fired,  and  whether  plaintiif  was  guilty  of  contributory  negligence,  were 
questions  of  fact  to  be  determined  by  the  Jury  under  all  the  evidence. 
Gilbert,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Oregon. 

This  was  an  action  to  recover  damages  sustained  by  the  plaintiif  while  a 
passenger  on  a  steamboat  belonging  to  a  public  transportation  company  en- 
gaged in  navigating  the  Columbia  river.  The  defendants  were  contractors 
engaged  in  the  construction  of  locks  for  the  government  at  the  cascades  in 
said  river.  The  plaintiff,  with  other  passengers,  entered  the  boat  of  the  naviga- 
tion compipiy  while  it  was  lying  at  a  wharf  on  the  premises  reserved  by  the 
government  for  its  work  upon  the  locks,  but  which  was  its  regular  landing 
place  on  its  dally  trips.  The  plaintiff  seated  himself  in  the  cabin  of  the  boat, 
and  fell  asleep,  and  while  in  that  condition  was  struck  on  the  head  by  a  rock 
thrown  from  some  blasts  which  were  exploded  by  the  defendants  within  200 
feet  of  the  boat,  and  which  broke  through  the  roof  of  the  cabin.  For  the  in- 
juries received  from  this  blow  the  plaintiff  seeks  compensation. 

The  first  trial  of  the  case  in  the  court  below  resulted  in  a  judgment  for  the 
defendants.  The  case  was  then  brought  to  this  court  upon  writ  of  error  (100 
Fed.  244,  40  C.  C.  A.  366,  49  L.  R.  A.  108),  and  the  judgment  was  reversed,  and 
the  cause  remanded  for  a  new  trial,  upon  the  error  of  the  court  in  refusing 
to  instruct  the  jury,  after  admitting  testimony  as  to  an  agreement  between 
128F.-^6 
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the  defendants  and  the  navigation  company  that  the  latter  used  the  wharf  at 
its  own  peril,  that,  if  such  an  agreement  existed,  it  would  not  bind  the  plain- 
tiff. This  was  the  sole  ground  for  reversal,  but  the  court  commented  upon 
other  points  in  the  case  as  follows :  "We  agree  with  the  learned  judge  6t  the 
court  below  where  he  said,  in  ruling  upon  the  plaintiff's  motion  for  a  new  trial 
(86  Fed.  62)  that:  *The  plaintiff  and  his  fellow  passengers  went  upon  the 
premises  where  the  blasting  was  being  done  with  their  eyes  open.  Their 
right  there,  whether  it  was  a  right  by  sufferance  or  license,  implied  or  other- 
wise, was  subordinate  to  the  right  of  the  defendants  to  prosecute  the  work 
In  which  they  were  engaged:  These  passengers  assumed  all  risks  necessarily 
incident  to  such  work  prosecuted  with  skill  and  reasonable  care — such  care  as 
is  usually  employed  under  like  circumstances.  They  had  a  right  to  expect, 
and  are  presumed  to  have  relied  upon,  this  degree  of  care.'  We  also  agree, 
contrary  to  the  contention  of  the  plaintiff  in  error,  that  the  facts  and  circum- 
stances of  the  case  were  such  as  to  make  it  proper  for  the  court  below  to 
submit  to  the  Jury  the  question  of  contributory  negligence  on  the  part  of  the 
plaintiff ;  and,  in  the  main,  we  think  the  instructions  given  by  the  court  below 
to  the  jury  were  quite  as  favorable  to  the  plaintiff  as  they  should  have  been, 
and  in  one  respect  perhaps  too  much  so,  namely,  in  submitting  to  the  jury  the 
question  as  to  whether  the  defendants  were  in  duty  bound  to  cover  their 
blasts,  or  to  await  the  departure  of  the  boat  before  firing  them."  100  Fed. 
244,  40  O.  C.  A.  366,  49  L.  R.  A.  108.  In  accordance  with  this  decision,  a  s^ond 
trial  of  the  case  was  had  in  the  court  below,  but  no  verdict  was  reached,  as 
the  Jury  could  not  agree.  A  third  trial  was  then  had,  wherein  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for  $2,000.  The  defendants  moved 
that  the  verdict  be  set  aside,  and  a  new  trial  had,  because  of  certain  alleged 
errors  in  the  Instructions,  and  because  of  the  insufficiency  of  the  evidence  to 
sustain  the  verdict.  The  court  below  grants  the  motion  (117  Fed.  »56),  and 
upon  the  fourth  trial,  at  the 'conclusion  of  the  plaintiff's  testimony,  a  nonsuit 
was  granted.  From  the  order  directing  a  nonsuit  an  appeal  is  taken  to  this 
court 

G.  W.  Allen  and  A.  S.  Bennett,  for  plaintiff  in  error. 
Dolph,  Mallory,  Simon  &  Gearin  and  Whitney  L.  Boise,  for  defend- 
ants in  error. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

MORROW,  Circuit  Judge  (after  stating  the  facts  as  above).  The 
assignments  of  error  relate  solely  to  the  action  of  the  trial  court  in 
granting  the  defendants'  motion  for  a  nonsuit*.  The  only  question  for 
determination  is,  therefore,  whether  or  not  the  evidence  introduced  by 
the  plaintiff  was  sufficient  to  sustain  the  plaintiff's  case.^ 

The  negligence  alleged  in  the  complaint  is  the  setting  off  of  the  blasts 
by  the  defendants  at  the  particular  time  mentioned,  when  many  per- 
sons were  passing  to  and  from  the  boat,  and  the  failure  of  the  defend- 
ants to  give  notice  or  warning  to  the  plaintiff  and  others  that  they 
were  about  to  do  such  blasting.  It  is  admitted  by  counsel  for  plaintiff, 
in  their  brief,  that  the  right  of  the  defendants  to  blast  in  the  prosecu- 
tion of  their  work  was  paramount  to  the  right  of  the  public  in  using 
the  river ;  and  the  Circuit  Court  of  Appeals,  upon  the  former  hearing, 
established  the  law  of  the  case  in  this  regard,  when  it  agreed  with  the 
ruling  of  the  trial  court  that  "the  plaintiff  and  his  fellow  passengers 
went  upon  the  premises  where  the  blasting  was  being  done  with  &eir 
eyes  open.  Their  right  there,  whether  it  was  a  right  by  sufferance  or 
license,  implied  or  otherwise,  was  subordinate  to  the  right  of  the  de- 
fendants to  prosecute  the  work  in  which  they  were  engaged."  The 
testimony  shows  that  it  was  the  practice  of  the  defendants  to  fire  off 
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blasts  at  the  noon  hour,  when  most  of  the  workmen  were  at  dinner, 
and  again  at  tUe  close  of  the  day's  work.  It  was  also  the  custom  of  the 
boat  to  arrive  near  the  noon  hour,  and  lie  at  the  wharf  for  a  period  of 
time  ranging  from  45  minutes  to  2  hours  and  more,  during  which  time 
passengers  were  passing  to  and  from  the  boat  The  testimony  is  prac- 
tically a  unit  in  the  statement  that  no  cover  was  provided  for  the 
blasts,  or  any  preparation  made  to  prevent  the  rocks  from  flying  in  all 
directions.  Under  these  circumstances  the  question  of  notice  or  warn- 
ing to  the  general  public  that  blasts  were  to  be  fired  becomes  of  im- 
portance. Harry  Martin  testifies  that  he  was  in  the  employ  of  the 
defendants  at  the  time  in  question,  clearing  up  the  beach  at  the  lower 
end  of  the  locks.  He  states  that  the  ''closest  blasting  was  about  150 
or  200  feet  from  the  boat  landing" ;  that  he  was  about  125  feet  from 
the  blasting,  and  hurried  to  find  shelter  when  the  blast  occurred ;  that 
he  heard  no  word  of  warning  given  before  the  blasts  were  exploded, 
and  saw  no  signal.  Monroe  Vallet  testifies  ttat  he  was  on  his  way 
to  the  boat  landing  to  take  passage  on  the  boat  when  the  blasts  oc- 
curred; that  he  was  about  150  yards  away,  and  heard  no  alarm  given 
before  the  blasting.  U.  D.  Kelly  was  on  the  boat  as  a  passenger  at  the 
time,  and  was  standing  on  the  deck  when  he  noticed  a  smoke  beginning 
to  rise  from  the  works  at  the  locks,  about  150  feet  distant,  and,  realizing 
that  it  indicated  the  touching  off  of  a  blast,  immediately  sought  shelter 
in  the  cabin,  and  was  near  the  plaintiff  at  the  time  he  was  injured. 
This  witness  testified  that  he  heard  no  outcry  or  warning  before  the 
blasts  were  touched  off,  and  saw  no  signals  given.  William  Ruffeno, 
the  steward  of  the  boat,  testified  that  he  went  onto  the  boat  some  five 
minutes  before  the  blasting,  and  could  see  the  place  where  the  blasting 
occurred  while  walking  to  the  boat.  He  was  in  the  purser's  office  at 
the  time  of  the  accident,  but  heard  no  warning  given,  and  saw  no  flag 
or  signal  as  he  came  to  the  boat.  John  Young  was  a  passenger  on  the 
boat,  and  was  standing  on  the  deck  of  the  boat  when  the  men  employed 
at  the  locks  went  to  dinner,  and  for  20  minutes  before  the  blasting. 
He  testified  that  three  or  four  men  stayed  at  the  work,  and  one  of  them 
said  "hock  out  I"  in  a  moderately  loud  tone  just  as  he  touched  off 
the  blasts;  that  he  did  not  wave  his  hands  or  give  any  other  signal; 
that  this  man  and  the  others  there  then  got  under  shelter  of  carts  and 
machinery,  and  the  blasts  occurred.  S.  Mosher,  a  passenger  on  the 
boat,  testified  that  he  was  on  the  deck  of  the  boat,  talking  with  the  wit- 
ness Young,  when  the  workmen  left  the  locks  for  dinner,  and  noticed 
two  or  three  men  remaining  at  the  pits ;  that  he  saw  the  blasts  set  off 
and  the  men  run  to  shelter,  and  when  the  rocks  began  to  fall  he  hastened 
inside  the  cabin.  He  did  not  hear  any  warning  cry  or  see  any  signal 
given.  The  plaintiff  testified  that  at  the  time  he  went  on  board  the 
boat  he  knew  nothing  whatever  about  any  blasting  being  done  in  the 
vicinity ;  that,  after  he  had  been  on  the  boat  for  a  little  time,  he  heard 
something  that  he  thought  was  blasting,  but  it  seemed  to  him  quite  a 
distance  away;  that  after  a  little  talk  with  the  steward,  ^nd  a  game  of 
cards  with  some  passengers,  he  sat  down  in  the  cabin  on  the  upper 
deck,  and  fell  into  a  doze ;  that  while  in  that  condition  he  was  struck 
on  the  head  by  a  rock,  and  rendered  unconscious,  with  the  injuries  com- 
plained of  resulting. 
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Was  this  failure  to  give  notice  to  the  persons  in  the  vicinity,  that 
blasts  were  about  to  be  fired,  negligence  on  the  part  of  the  defendants? 
This  court  held,  when  the  case  was  previously  before  it,  that  the  de- 
fendants had  a  right  to  prosecute  the  work  in  which  they  were  en- 
gaged, and  that  the  passengers  upon  this  boat  assumed  all  risks  neces- 
sarily incident  to  the  prosecution  of  the  work,  when  such  work  was 
prosecuted  with  skill  and  reasonable  care.  Did  the  exercise  of  reason- 
able care  require  timely  notice  to  be  given  before  firing  the  blasts? 
There  is  no  fixed  standard  by  which  a  court  can  say  that  any  particular 
act  or  omission  is  or  is  not  reasonable  or  prudent.  It  must  be  con- 
sidered with  relation  to  the  surrounding  circumstances  in  each  case. 
As  stated  by  the  Supreme  Court  in  Grand  Trunk  Railway  Co.  v.  Ives, 
144  U.  S.  408,  417,  12  Sup.  Ct.  679,  683,  36  L.  %d.  485 : 

"The  policy  of  the  law  has  relegated  the  determination  of  such  questions  to 
the  jury  under  proper  instructions  from  the  court  It  is  their  province  to  note 
the  special  circumstances  ^nd  surroundings  of  each  particular  case,  and  then 
say  whether  the  conduct  of  the  parties  in  that  case  was  such  as  would  be 
expected  of  reasonable,  prudent  men  under  a  similar  state  of  affairs.  When 
a  given  state  of  facts  is  such  that  reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  there  was  negligence  or  not,  the  determination  of  the 
matter  is  for  the  Jury.  It  is  only  where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from  them  that  the  question  of  negligence 
is  ever  considered  as  one  of  law  for  the  court" — citing  cases. 

In  our  opinion,  the  question  whether  or  not  the  defendants  exercised 
reasonable  care  in  the  operation  of  blasting  at  the  time  and  under  the 
circumstances  disclosed  by  the  testimony  was  a  proper  one  for  the  jury 
to  determine,  as  well'  as  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff.  The  court  below  treated  the  testimony  of  the 
plaintiff  to  the  effect  that  he  knew  that  blasting  was  going  on  as  con- 
clusive against  him  on  the  question  of  notice.  In  this  the  learned  judge 
fell  into  error,  in  our  opinion.  It  is  conceivable  that  reasonable  men 
might  say  that  in  the  prosecution  of  such  work,  under  the  circum- 
stances disclosed  by  the  record,  some  notice  should  be  givea  of  each 
separate  and  distinct  blast  fired  in  the  immediate  vicinity  of  people  lia- 
ble to  be  injured  thereby. 

For  the  reasons  stated,  we  think  the  court  erred  in  taking  the  case 
from  the  jury.  The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  accordance  with  this  opinion. 

GILBERT,  Circuit  Judge  (dissenting).  The  evidence,  to  my  mind, 
clearly  shows  that  the  plaintiff  in  error  had  knowledge  of  the  fact  that 
blasting  was  going  on  before  he  went  upon  the  boat.  If  so,  he  had 
knowledge  of  the  fact  concerning  which  it  is  charged  in  the  complaint 
that  the  defendants  in  error  failed  to  give  notice.  It  must  be  borne 
in  mind  that  the  allegation  of  negligence  concerning  the  failure  to 
give  notice  was,  not  tiiat  the  defendants  in  error  failed  to  notify  the 
plaintiff  in  error  of  the  danger  involved  in  the  blasting,  but  merely 
failed  to  give  notice  of  the  fact  that  they  were  about  to  do  the  blast- 
ing. The  allegation  is  that  the  defendants  in  error  "negligently  and 
carelessly  omitted  to  give  notice  or  warning  to  plaintiff  and  others  that 
they  were  about  to  do  said  blasting."  The  plaintiff  in  error,  on  the 
first  trial  of  the  cause,  testified  as  follows :    "There  was  about  twenty- 
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five  or  thirty  passengers  going  up  the  stream,  and  I  was  going  down, 
and  the  time  of  the  hubbub  of  the  people  getting  off.  the  boat  there 
was  blasting  at  that  time,  so  I  understood.  I  heard  some  noise,  and 
went  in  and  sat  down  there,  and  the  people  went  up  the  river."  On 
the  last  trial  of  the  cause  he  testified  that  after  he  had  gone  on  board 
tlie  boat,  and  had  been  there  some  15  minutes,  he  heard  some  noise 
that  sounded  like  blasting  at  a  distance;  but  he  admitted  that  his 
memory  at  that  time  was  not  very  clear,  and  admitted  also  that  he 
gave  on  the  first  trial  the  testimony  above  quoted.  If  he  heard  the 
noise  of  blasting,  and  understood  that  blasting  was  going  on  when  he 
went  on  board  the  boat,  he  had  all  the  knowledge  of  the  fact  that  blast- 
injg  was  going  on  that  could  have  been  conveyed  to  him  by  any  form 
01  warning  that  the  defendants  in  error  might  have  adopted.  Indeed, 
the  sound  of  the  blasting  itself  was  the  best  form  of  notice  that  could 
be  given.    I  think  the  judgment  of  the  Circuit  Court  should  be  affirmed. 


JEFFERSON  HOTEL  CO.  V.  WARREN. 
(Circuit  Coi^rt  of  Appeals,  Second  Circuit    February  29,  1004.) 

No.  101. 

1.  FEDEBAL  COUBT8— CoNTBIBTJTOBT  NegLIQENCB— BtJBDEW   OT  Pboof. 

In  the  federal  courts  the  burden  Is  on  the  defendant  to  prove  contribu- 
tory negligence  alleged  as  a  defense  by  the  preponderance  of  the  evidence. 

2.  iNNKSEPKBs— Gussra— Baogaob-^Destbuction  bt  FntE— Failure  to  Save 

—Evidence.  , 

In  an  action  by  a  guest  against  an  Innkeeper  to  recover  for  baggage 
destroyed  by  Are  while  In  the  room  which  the  guest  was  occupying,  evi- 
dence held  to  authorize  the  submission  to  the  Jury  of  the  question  whether 
Bueb  guest  was  guilty  of  contributory  negligence  in  falling  to  take  meas- 
ures to  save  the  property  before  Its  destruction. 

8.  Afpeai^— Evidence— Failube  to  Object. 

Evidence  admitted  without  objection  at  the  trial  cannot  be  objected 
to  on  appeal. 

4.  Iwnkeepebs— Destbuction  op  Baggage— Instbugtions. 

In  an  action  against  an  Innkeeper  for  baggage  of  a  guest  destroyed  In 
his  room  by  fire,  an  Instruction  that  the  guest  had  a  right  to  rely  to  a 
large  extent  on  statements  made  to  him  by  the  clerks  and  employ^  in 
the  hotelt  so  far  as  the  statements  related  to  matters  under  their  control, 
and  that  he  had  a  right  to  rely  on  their  statements  as  to  the  extent  of  the 
fire,  not  fully  as  experts,  but  within  the  bounds  of  reason,  If  under  the 
circumstances  he  was  Justified  In  paying  attention  to  their  statements, 
etc.,  but  that  such  statements  would  not  exonerate  him  from  the  exercise 
of  his  Intelligence,  was  not  objectionable*  as  authorizing  the  guest  to 
rely  exclusively  on  such  statements. 

fi.  Saiob— Evidence— Statement  of  Clebk. 

In  an  action  for  the  destruction  of  a  guesf  s  baggage  In  a  hotel  fire,  evi- 
dence that,  on  the  guest  complaining  to  the  clerk  that  he  did  not  desire  a 
room  as  high  as  the  fourth  floor,  the  clerk  assured  him  that  the  hotel 
was  fireproof,  was  admissible. 

6.  Sake. 

Where,  In  an  action  for  loss  of  a  guest's  baggage  in  a  hotel  fire,  the 
court  had  previously  charged  that  plaintiff  was  not  entitled  to  rely  on 
statements  made  by  people  in  the  hall  of  the  hotel,  who  were  not  officially 
connected  therewith,  as  to  the  extent  of  the  fire,  an  instruction  that  plain- 
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tiff  was  not  justified  in  relying  on  any  statements  made  by  people  in  the 
hall,  as  they  were  only  expressions  of  opinion,  and  not  binding  on  the  de- 
fendant unless  the  statements  were  made  by  servants  of  the  defendant  or 
persons  in  charge  of  the  hotel,  was  not  error. 

7.  AppBAii— Review— New  Tbiait-Vacation  of  Vebdiot— Motions. 

The  denial  of  a  motion  to  set  aside  a  verdict  and  for  a  new  trial  in  the 
federal  court  presents  no  question  which  can  be  reviewed  by  the  Circuit 
Court  of  Appeals. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

On  writ  of  error  to  the  Circuit  Court  for  the  Northern  District  of 
New  York,  to  review  a  judgment  in  favor  of  the  defendant  in  error 
(plaintiff  below)  against  the  plaintiff  in  error  (defendant  below)  for 
$3,519.67,  entered  March  12,  1903,  upon  the  verdict  of  a  jury. 

Frederick  R.  Kellogg,  for  plaintiff  in  error. 
George  B.  Wellington,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  facts,  briefly  stated,  are  as  follows: 
On  March  28,  1901,  the  plaintiff  below  and  his  wife  became  the  guests 
of  the  Jefferson  Hotel  at  the  City  of  Richmond,  Virginia.  They  were 
assigned  to  room  No.  418,  upon  the  fourth  floor  of  the  hotel.  The 
plaintiff  objected  to  being  located  so  high  up  on  account  of  fire  where- 
upon the  room  clerk,  who  stood  behind  the  desk  in  the  office,  replied, 
"That  is  all  right;  the  house  is  fireproof."  The  plaintiff  replied,  "Very 
well ;  I  will  go  up."  Soon  afterwards  the  luggage  of  the  plaintiff  and 
his  wife,  consisting  of  four  trunks  and  some  hand  bags,  was  taken  to 
their  room.  The  next  night,  March  29th,  they  retired  about  10  o'clock. 
They  were  awakened  by  the  odor  of  smoke  in  the  room,  which  they  sup- 
posed came  from  an  open  window.  There  was  at  this  time  some  noise 
in  the  corridor  outside  the  room.  The  plaintiff  lay  awake  for  some 
little  time  when  he  heard  a  man  exclaim  excitedly,  "Bring  an  axe." 
At  this  he  arose  hurriedly  and  opened  the  door.  There  was  a  man, 
several  bell  boys  and  swne  trifling  smoke  in  the  hall.  The  plaintiff 
supposed  that  the  man  was  the  porter  of  the  hotel.  In  answer  to  the 
plaintiff's  question,  "What's  the  matter?"  the  porter  said,  "There  has 
been  a  fire  in  one  of  the  rooms  and  it  is  entirely  under  control  now." 
Another  man  who  was  standing  there  said,  "It  is  all  right."  The 
plaintiff  asked,  "Are  you  sure  there  is  no  danger?"  and  he  said,  "No; 
there  is  none ;  it  will  not  be  necessary  to  remove  your  things ;  don't 
get  excited."  There  was  no  smoke  in  the  plaintiff's  room,  but  after  a 
while  some  one  knocked  .at  the  door  and  said,  "The  smoke  is  getting 
very  thick,  you  had  better  get  out."  The  plaintiff  opened  the  door, 
found  that  the  smoke  was  increasing  and  asked  the  person  who  had 
knocked  if  there  were  any  danger.  This  person  replied,  "No,  but  the 
smoke  is  pretty  thick  and  it  will  be  disagreeable."  The  plaintiff  and 
his  wife  dressed  hurriedly  and  went  to  the  room  of  Mrs.  Warren's 
maid,  some  two  hundred  feet  away,  in  the  same  corridor.  After  leav- 
ing Mrs.  Warren  at*this  room  the  plaintiff  went  back  to  his  own  room 
and  locked  the  door;   the  trunks  had  previously  been  locked.     He  re- 
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turned  to  the  maid's  room  and  remained  there  for  eight  or  ten  minutes 
when  all  three  went  downstairs.  After  remaining  downstairs  a  few 
minutes  and  observing  that  people  were  coming  down,  some  with 
their  hand  luggage,  the  plaintiff  went  back  to  the  maid's  room  and 
brought  her  trunks  downstairs.  At  this  time  the  smoke  was  so  dense 
in  the  corridor  towards  the  plaintiff's  room  that  he  did  not  make  any 
attempt  to  go  there  believing  U  to  be  unsafe.  That  part  of  the  hotel 
in  which  the  plaintiff's  room  was  located  was  burned  and  his  luggage 
was  destroyed.    The  action  is  to  recover  the  value  of  the  lost  luggage. 

No  question  is  here  argued  as  to  the  negligence  of  the  defendant. 
For  the  purpose  of  this  review  the  defendant's  negligence  is  admitted 
and  the  testimony  bearing  thereon  has  not  been  incorporated  in  the 
record.  It  is  argued,  however,  that  the  contributory  negligence  of  the 
plaintiff  is  established  as  matter  of  law  and  that  the  court  should  have 
directed  a  verdict  for  the  defendant  upon  this  ground.  We  are  clearly 
of  the  opinion  that  the  trial  court  was  right  in  submitting  this  ques- 
tion to  the  jury  and  especially  so  in  a  tribunal  where  the  burden  rests 
upon  the  defendant  to  establish  the  plaintiff's  negligence  by  a  pre- 
ponderance of  evidence.  Inland  &  Seaboard  Co.  v.  Tolson,  139  U. 
S.  551*  557.  "  Sup.  Ct.  653,  35  L.  Ed.  270;  Texas  &  P.  Ry.  Co.  v. 
Volk,  151  U.  S.  73,  14  Sup.  Ct.  239,  38  L.  Ed.  78. 

We  think  the  fundamental  error  in  defendant's  contention  is  the 
implied  assumption  that  the  plaintiff  and  defendant  stood  upon  equal 
terms  as  to  knowledge  of  the  conditions  existing  on  the  night  of  the 
fire  and  that  the  former  knew,  or  should  have  known,  that  danger  was 
imminent  from  the  very  first  alarm.  If  we  start  with  the  assumption 
that  the  plaintiff  knew  that  the  fire  started  in  the  room  directly  op- 
posite his  own,  that  it  was  never  under  control,  that  the  hotel  was  not 
fireproof  and  that  the  persons  who  assured  him  of  safety  had  no  knowl- 
edge of  the  facts,  there  would  be  great  force  in  the  argument  that  his 
fault  contributed  to  the  loss  he  sustained.  Such  assumption  is,  how- 
ever, not  i*  accordance  with  the  testimony.  The  plaintiff's  conduct 
shoiild  be  viewed  in  the  light  of  existing  facts.  He  was  called  upon 
to  act  only  as  a  prudent  man  would  act  in  such  circumstances.  He 
was  a  stranger  in  a  strange  hotel;  he  was  awakened  at  night  by  an 
alarm  of  fire ;  he  had  previously  been  assured  that  the  hotel  was  fire- 
proof. On  coming  out  into  the  corrider  he  was  told  by  persons,  ap- 
parently in  authority,  that  there  was  no  danger  and  that  the  fire  was 
out  or  completely  under  control.  He  was  requested  not  to  get  ex- 
cited and  create  a  disturbance  as  it  might  cause  a  panic  among  the 
other  guests.  When  the  plaintiff  finally  became  convinced  that  the 
danger  was  serious  the  smoke  was  so  dense  that  he  did  not  deem  it 
prudent  to  attempt  to  reach  his  room.  Would  the  court  have  been 
justified  in  holding  as  matter  of  law  that  it  was  incumbent  upon  the 
plaintiff,  the  moment  he  was  informed  that  there  was  a  fire  somewhere 
in  the  house,  to  begin  the  removal  of  the  four  trunks  from  the  fourth 
stor>'  to  the  street?  It  is  thought  not.  The  theory  that  the  plaintiff 
was  not  justified"  in  giving  any  credence  whatever  to  the  statements 
of  the  persons  in  the  hotel  corridors  until  he  had  instituted  an  in- 
vestigation to  ascertain  the  nature  of  their  employment,  and  whether 
they  possessed  expert  knowledge  on  the  subject  of  fires,  is  too  tech- 
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nical  and  refined  for  application  to  the  ordinary  affairs  of  life.  The 
defendant's  argument  might  with  great  propriety  be  addressed  to  the 
jury  and  had  they  found  a  verdict  for  the  defendant  on  this  issue  it 
would  not  have  been  set  aside  as  against  the  evidence.  But  the  ques- 
tion on  the  proof  is  one  of  fact  and  not  of  law  and  was  properly  sub- 
mitted to  the  jury. 

The  proposition  that  the  representations  made  by  persons  in  the 
hotel  corridor  that  the  fire  was  under  control  and  that  there  was  no 
danger,  were  inadmissible,  is  disposed  of  by  the  fact  that  they  were 
received  without  objection  or  exception. 

But  it  is  argued  that  the  plaintiff  was  not  permitted  "to  rely  ex- 
clusively" upon  these  statements  and  having  done  so.  his  conduct  is 
conclusive  evidence  of  negligence.  It  is  said  that  this  point  is  pre- 
sented by  exceptions  taken  to  various  requests  to  charge  made  by  the 
defendant 

The  fifteenth  request  fully  discloses  the  position  of  the  court  in  this 
respect.    It  is  as  follows : 

**That  a  botel  gruest,  In  an  emergency  caused  by  an  accidental  fire.  Is  not 
Jostifled  In  remaining  quiet  and  making  no  effort  to  blmself  save  his  property 
by  bis  reliance  upon  a  statement  alleged  to  bave  been  made  by  some  otber 
person  or  persons,  wbetber  servants  of  the  botel  or  not,  to  tbe  effect  that 
no  danger  existed,  as  such  statements  are  mere  matters  of  (pinion  and  there  is 
no  duty  resting  upon  a  hotel  keeper  or  his  servants  to  give  opinions  on  such 
subjects  to  their  guests ;  and  moreover,  as  such  an  opinion,  in  order  to  be  accu- 
rate, would  call  for  special  experience  and  knowledge  as  to  the  nature  of  fires 
and  danger  from  them  which  a  botel  keeper  and  his  servants  do  not  ordinarily 
possess  and  are  not  ordinarily  expected  to  possess. 

"Tbe  Court :  I  cannot  so  charge.  It  is  my  duty  to  say  that  the  guests  in 
a  botel  have  the  right,  in  the  exercise  of  intelligence  and  due  care,  to  rely 
to  some  extent  and  to  a  large  extent,  under  ordinary  circumstances,  upon  the 
statements  made  to  them  by  the  clerks  and  employees  in  the  hotel  attending 
to  certain  parts  of  the  business,  so  far  as  the  statements  relate  to  tbe  matters 
under  their  control.  They  are  there  for  that  purpose  among  others.  And 
when  it  comes  to  a  question  of  fire,  and  what  the  conditions  are,  the  guest  has 
a  right  to  rely  upon  what  they  say  to  some  extent,  not  fully,  not  as  experts, 
but  still  what  they  say  to  the  guests  within  the  bounds  of  reason  and  common 
sense,  tbe  guests  are  protected  in  paying  attention  to,  if  under  all  the  circum- 
stances of  the  case  the  Jury  believed  they  were  justified  in  paying  attention  to 
what  was  said  to  them.  It  does  not,  however,  exonerate  tiie  guest  from  the 
exercise  of  bis  intelligence.  But  it  is  for  the  jury  to  sa^  whether  the  plaintiff 
was  negligent,  considering  all  tbe  circumstances,  In  paying  attention  to  and 
relying  upon  the  statements  of  this  nature." 

It  will  be  observed  that  this  is  a  very  different  proposition  from 
the  one  stated  above.  The  court  instructed  the  jury  not  that  the  plain- 
tiff had  a  right  to  rely  exclusively  upon  the  statements  of  employes 
but  only  to  some  extent  and  within  the  bounds  of  reason  and  common 
sense.  We  think  the  instruction  is  not  open  to  the  defendant's  criti- 
cism. 

There  was  an  exception  to  the  admission  of  the  statement  of  the 
clerk  as  to  the  fireproof  character  of  the  hotel,  but  it  does  not  appear 
to  be  relied  on  in  the  defendant's  briefs.  In  any  view  we  think  the 
testimony  competent  within  the  following  authorities:  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637,  7  Sup.  Ct  1039,  30  L.  Ed. 
1048;  New  York,  L.  E.  &  W.  R.  Co.  v.  Winter,  143  U.  S.  60,  12 
Sup.  Ct.  356,  36  L.  Ed.  71 ;  The  Normannia  (D.  C.)  62  Fed.  469,  479. 
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* 

The  defendant  lays  particular  stress  upon  the  exception  to  the  court's 
refusal  to  charge  the  twenty-ninth  request,  which  was  as  follows: 

••That  the  plaintiff  was  not  justified  In  relying  on  any  statements  made  by 
people  In  the  hall,  as  they  were  only  expressions  of  opinion  and  not  binding 
on  the  defendant  The  Court :  I  so  charge,  unless  the  statements  were  made 
by  servants  or  defendant  or  persons  in  charge  of  the  hotel." 

In  the  assignment  of  errors  the  language  of  the  court  is  quoted  thus : 
••I  so  charge,  unless  the  statements  were  made  by  serrants  or  persons  in 
charge  of  the  hotel." 

The  difference  is  apparent  It  is  not  improbable,  however,  that  the 
word  "or"  as  it  appears  in  the  bill  of  exceptions  is  a  typographical 
error  and  should  be  "of,"  so  that  the  charge  should  read : 

••I  so  charge,  unless  the  statements  were  made  by  servants  of  defendant  or 
persons  in  charge  of  the  hotel." 

This  is  the  view  most  favorable  to  the  defendant  and  we  shall  re- 
gard the  charge  as  so  amended. 

It  is  insisted  that  this  charge  was  grave  error  and  was  tantamount 
to  saying  that  the  plaintiff  was  justified  in  relying  upon  any  state- 
ments, even  though  expressions  of  opinion,  made  by  servants  or  per- 
sons in  charge  of  the  hotel,  as  binding  on  the  defendant  It  must  be 
remembered  that  this  was  one  of,  at  least,  32  requests  which  the  court 
was  asked  to  consider  after  he  had  already  covered  almost  every  con- 
ceivable phase  of  the  controversy  by  his  previous  remarks.  The  lan- 
guage in  question  must  be  construed  in  the  light  of  the  testimony  and 
of  the  instructions  already  given.  The  jury  were  distinctly  told  that 
the  plaintiff  was  not  permitted  to  rely  upon  statements  made  by  people 
in  the  hall  who  were  not  officially  connected  with  the  hotel.  So  far 
the  charge  was  highly  favorable  to  the  defendant.  The  court  then 
proceeded  to  qualify  the  broad  statement  by  saying  that  the  plaintiff 
was  justified  in  relying  upon  statements  made  by  defendant's  servants 
or  persons  in  charge  of  the  hotel.  So  that  in  order  to  make  the  quali- 
fying words  applicable  the  jury  were  required  to  find  that  the  state- 
jiients  came  from  such  servants.  In  other  words,  the  practical  result 
of  the  instruction  was  that  if  the  jury  believed  that  the  person  who 
gave  the  first  assurances  of  safety  was  the  hotel  porter,  the  plaintiff 
was  justified  in  relying  upon  his  statements,  but  not  upon  the  state- 
ments of  any  other  person.  As  before  observed  the  court  had  pre- 
viously cautioned  the  jury  that  the  plaintiff  was  not  permitted  to  place 
implicit  reliance  upon  these  statements,  but  that  they  might  be  con- 
sidered to  some  extent  as  bearing  upon  his  conduct. 

The  denial  of  the  motion  to  set  aside  the  verdict  and  for  a  new 
trial  presents  no  question  which  this  court  can  consider.  Central  Ver- 
mont R.  Co.  V.  Bateman,  75  Fed.  1021,  20  C.  C.  A.  679. 

The  judgment  is  affirmed,  with  costs. 
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NETHERLANDS-AMERICAN  STEAM  NAV.   00.  ▼.  DIAMOND. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  2,  1904.) 
No.  91. 

1.  SHiFPiNO—SEByANT&— Injuries— Neglioenoe—Contbibutobt    Neqlioence 

—Evidence— Question  fob  Juby. 

In  an  action  against  the  owner  of  a  vessel  for  injuries  to  a  servant  of 
an  elevator  company,  caused  by  his  falling  into  the  hold,  as  the  result  of 
the  insufficiency  of  light,  after  the  vessel's  hatches  had  been  closed,  evi* 
dence  held  to  authorize  the  submission  of  the  question  of  defendant's  neg- 
ligence and  plaintiff's  contributory  negligence  to  the  jury. 

2.  Same— Assignments  of  Ebbob— Exceptions— Necessity. 

An  assignment  of  error  not  supported  by  an  exception  cannot  be  re- 
viewed. 

8.  Same— INSTBUCTIONS— Assumption  of  Facts. 

Where  plaintiff  was  directed  to  go  into  the  hold  of  a  vessel,  in  order 
to  trim  grain,  which  had  been  loaded  therein,  and  the  vessel's  servants, 
with  knowledge  that  plaintiff  had  gone  into  the  hold,  and  needed  the 
light  which  came  from  the  open  hatches,  and  after  being  requested  not 
*  to  close  the  same,  did  so,  without  answering  such  request,  and  plaintiff 
was  thereafter  precipitated  into  the  hold,  by  stepping  on  a  misplaced  bin 
cover,  while  groping  his  way  in  the  dark  with  his  shovel  in  front  of  him, 
requested  instructions  which  ignored  such  evidence,  tending  to  show  that 
defendant  had  negligently  placed  plaintiff  in  a  position  of  peril,  and 
which  assumed  that  what  plaintiff  did  constituted  contributory  negligence 
as  a  matter  of  law,  were  properly  refused. 

4.  Same— Pabticulab  Acts. 

Where,  in  an  action  for  injuries  to  a  servant  of  an  elevator  company 
by  falling  into  the  hold  of  a  vessel,  the  court  sufficiently  stated  the  rule 
to  be  applied  by  the  jury  In  determining  whether  or  not  plaintiff  had 
been  guilty  of  contributory  negligence,  the  court  was  not  bound  to  give 
requested  instructions  directing  the  jury's  attention  to  plaintiff's  partic- 
ular acts  bearing  on  such  question. 

5.  Same— Modifications. 

Where  a  servant  of  an  elevator  company  was  injured  by  falling  into 
the  hold  of  a  vessel,  alleged  to  have  resulted  from  the  negligent  shutting 
off  of  the  light  from  the  hatches  by  the  seamen,  a  requested  instruction 
that  defendant  was  entitled  to  close  its  hatches  in  the  rain,  and  was  not 
at  fault  for  having  no  light  in  the  tank  or  on  the  orlop  deck,  and  was 
not  bound  to  furnish  electric  light  for  the  elevator  company's  men,  was 
properly  modified  by  adding  that  such  right  to  shut  off  the  light  was  to 
be  considered  with  reference  to  defendant's  relation  to  plaintiff  while 
using  the  hatch  light  as  bearing  on  the  question  of  defendant's  negligence. 

6L  Same— Fellow  Sebvant. 

Where  the  superintendent  of  an  elevator,  who  had  charge  of  the  load- 
ing of  a  vessel,  testified  that  he  had  no  control  over  the  vessel's  men,  and 
denied  that  he  gave  any  directions  or  requested  the  hatches  to  be  closed, 
and  only  a  single  witness  testified  that  the  superintendent  wanted  to 
cover  up  the  hatches  on  account  of  the  rain,  and  that  witness  ordered 
it  to  be  done,  but  did  not  testify  that  the  superintendent  ordered  the  hatch 
covered  so  as  to  exclude  the  light,  which  could  have  been  prevented,  it  was 
not  error  for  the  court,  in  an  action  for  injuries  to  a  servant  of  the  ele- 
vator company  caused  by  the  shutting  off  of  the  light  by  the  closing  of 
the  hatches,  to  refuse  to  charge  that,  if  the  Jury  believed  that  the  seamen 

^6.  Who  are  fellow  servants,  see  note  to  Northern  Pac.  R.  Co.  v.  Smithy 
8  C.  C.  A.  G08;  Canadian  Pac.  Ry.  T.  Johnston,  9  C.  C.  A.  596;  Flippln  v. 
Kimball,  31  C.  C.  A.  28a 
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coTered  the  hatch  by  dhrectlon  of  the  elevator  superintendent,  plaintiff 
could  not  recover  on  the  ground  that,  if  the  act  in  so  doing  was  negligent, 
it  was  the  negligence  of  plaintiff's  fellow  servant 

In  Error  to  the  Circuit  Court  of  the  Unitei  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  on  writ  of  error  from  a  judgment  in  favor 
of  plaintiff  for  $3,000  damages,  rendered  on  a  verdict  of  a  jury  in  an 
action  tried  in  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  New  York. 

Henry  G.  Ward,  for  plaintiff  in  error. 
James  C.  Cropseyn,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  Prior  to  the  accident  in  question 
the  plaintiff  in  the  court  below,  a  servant  of  the  International  Ele- 
vator Company,  had  been  engaged  on  a  canal  boat  shoveling  grain, 
which  was  to  be  transferred  to  defendant's  steamship.  He  was  di- 
rected to  go  into  the  port  bin  of  the  ship's  hol^  in  order  to  trim  the 
grain.  There  were  two  of  these  bins,  a  starboard  and  a  port  bin, 
located  under  the  orlop  deck.  The  upper,  between,  and  orlop  decks 
were  reached  by  a  series  of  ladders  located  at  the  starboard  forward 
corner  of  the  hatchway  known  as  No.  3.  Ladders  also  led  down 
from  the  orlop  deck  into  each  of  said  bins  through  the  openings 
therein.    The  size  of  these  openings  was  about  7  by  9  feet. 

When  plaintiff  approached  hatchway  No.  3  to  descend  into  the 
hold  it  was  raining  slightly,  and  defendant's  servants  had  begun  to 
put  on  the  covers  of  the  hatchway,  but  four  sections  of  said  hatch 
covers,  at  the  forward  end  where  the  ladder  was  located,  had  not 
been  put  on.  When  the  hatches  were  off  there  was  light  enough  to 
enable  the  men  to  pass  up  and  down  the  ladders  in  the  course  of 
their  work.  On  the  deck  alongside  said  hatchway  were  lanterns  for 
the  use  of  the  men  when  necessary. 

The  light  was  sufficient  for  plaintiff's  requirements  when  he  start- 
ed down  the  ladder,  followed  by  one  McGoldrick.  He  noticed,  how- 
ever, that  defendant's  servants  were  putting  on  the  hatches,  and  he 
heard  McGoldrick  ask  them  whether  they  wanted  to  kill  the  men. 
When  he  reached  the  orlop  deck  there  was  barely  light  enough  to 
enable  him  to  see  his  way  across  to  the  wing  on  the  port  side,  where, 
in  accordance  with  a  prevailing  custom,  he  was  to  leave  his  shirt.  As 
he  was  pulling  it  over  his  head  the  last  of  the  light  had  disappeared. 
He  started  to  find  one  of  the  ladders,  feeling  his  way  by  pushing  his 
shovel  in  front  of  him.  While  so  doing  he  stepped  on  the  bin  cover, 
which  was  projecting  over  the  edge  of  the  bin  opening,  the  cover 
tipped  down,  and  he  fell  into  the  hold,  sustaining  serious  injuries. 

The  exceptions  challenge  the  propriety  of  the  refusal  of  the  court 
to  direct  a  verdict  for  defendant,  on  the  ground  that  the  evidence 
failed  to  show  negligence  on  the  part  of  the  defendant,  and  conclu- 
sively established  contributory  negligence  on  the  part  of  the  plain- 
tiflf. 
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The  sole  negligence  complained  of  consisted  in  the  act  of  closing 
the  hatchway  while  plaintiff  was  descending  the  ladder.  The  evi- 
dence was  uncontradicted  that  repeated  requests  were  made  to  the 
ship's  men  not  to  putg)n  the  hatch  covers  at  that  time,  as  the  light 
was  needed  below.  On  this  point  the  court  charged  the  jury,  inter 
alia,  as  follows : 

**The  ship  was  under  no  obligatloDS  whatever  primarily  to  furnish  a  light  to 
the  eievator's^men^  and  under  no  primary  obligations  to  furnish  a  light  to  this 
plaintiff,  but  the  plaintifiTs  own  master  was  boimd  to  furnish  him  with  ar- 
tificial light  The  plaintiff  had  a  right,  however,  to  use  the  light  passing 
through  the  hatch  while  it  was  shining  there.  And  while  the  ship  had  a  per- 
fect right  to  cover  up  the  hatch  when  the  rain  came  on,  it  had  no  right  to  close 
up  the  hatch  provided  the  persons  in  charge  knew,  or  had  reason  to  know,  that 
the  plaintiff  was  relying  upon  the  light  to  make  his  way  down  into  the  ship. 
•    •    • 

"If  the  ship  wanted  to  close  up  the  hatch,  it  was  the  duty  of  its  servants  to 
use  reasonable  care  to  do  it  In  such  a  way  that  the  plaintiff  would  not  be  in- 
jured, provided  the  plaintiff  in  good  faith  was  relying  upon  that  light  to  go 
down.    •    ♦    ♦ 

"Of  course,  if,  when  Diamond  came  to  this  place,  these  men  said  to  him. 
This  light  is  going  to  be  shut  off,  we  are  going  to  close  this  right  up,'  and 
they  said  this  by  word  or  action,  so  that  he  had  full  and  fair  and  reasonable 
notice  of  it,  and  he  went  down,  then  be  took  his  own  chances.  But  if  he  went 
down  using  the  hatch  as  other  men  were  entitled  to  use  it  when  it  was  not 
covered,  and  the  men  were  asked  to  leave  off  some  of  the  covers,  and  if  he 
had  a  right  to  believe  that  they  would  leave  them  off  until  he  had  a  fair 
chance,  a  reasonable  chance,  to  get  into  the  lower  hold,  then,  If  they  didn't  use 
due  care,  ordinary  care,  in  withholding  the  hatches  until  he  had  a  fair  chance 
to  get  down  into  the  hold,  the  defendant  is  guilty  of  negligence,  and  it  Is  for 
you  to  say  whether  the  plaintiff  did  or  did  not  have  this  notice.  If  he  did  not 
have  it,  it  is  for  you  to  say  whether  the  defendant  did  exercise  the  proper  care 
to  give  him  a  fair  chance  in  the  amount  of  light  delivered  and  for  a  sufficient 
time  to  allow  him  to  get  down  there.    ♦    •    ♦ 

"You  will  take  into  consideration,  in  determining  the  question  of  the  defend- 
ant's negligence  in  closing  up  the  hatch,  what  a  man  of  ordinary  prudence 
would  expect  the  plaintiff  would  be  confronted  with  as  he  went  down.  For 
Instance,  it  Is  alleged  here  that  this  cover  was  off  the  hatch  on  the  orlop  deck. 
It  was  not  negligence  to  lift  that  cover  off  the  hatch.  It  is  alleged  that  the 
cover  projected  over  the  hatch.  It  was  not  negligence  on  the  part  of  the  de- 
fendant to  allow  the  cover  to  project  over  the  hatch.  But,  if  it  was  projecting 
over  the  hatch,  then  you  are  to  consider,  as  bearing  on  the  question  of  the 
defendant's  negligence,  whether  a  man  of  ordinary  prudence,  stationed  there 
and  having  this  plaintiff  in  charge,  would  not  have  thought,  'If  I  close  up  this 
light  the  plaintiff  must  go  down  so  many  ladders,  he  must  make  such  arrange- 
ments as  he  is  entitled  to  to  go  down  into  the  lower  hold,  and  there  is  the  hatch 
cover  resting  over  the  hatch  opening,  and  he  may  tumble  over  that,  be  precipi- 
tated over  that,  and  carried  down  into  the  lower  hold.*  That  question  of  the 
hatch  cover  Is  merely  an  Incident  here ;  it  is  not  the  main  question  to  be  de- 
cided, but  it  is  an  incident  which  a  man  of  ordinary  prudence  would  take  into 
consideration  in  determining  the  danger  of  clewing  up  the  hatches  before  the 
plaintiff  could  reach  his  destination." 

These  excerpts  from  the  charge  show  the  theory  on  which  the 
court  rightly  submitted  the  single  question  involved  as  to  defend- 
ant's negligence  to  the  jury.  The  argument  of  defendant's  counsel 
Is  that  plaintiff  knew,  or  had  reason  to  know,  that  the  hatches  were 
to  be  put  on  immediately,  because  the  men  continued  to  put  them 
on  after  plaintiff  started  to  descend ;  that  plaintiff,  therefore,  assumed 
the  risk ;  and  that  what  he  afterward  did,  and  not  the  closing  of  the 
hatchway,  was  the  proximate  cause  of  the  injury.    But  the  uncon- 
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tradicted  evidence  of  plaintiff  and  of  his  companion,  McGoldrick,  is 
to  the  effect  that  when  they  asked  the  men  not  to  cover  up  the 
hatches  until  they  got  down  the  men  made  no  reply.  The  plaintiff 
had,  at  least,  quite  as  much  right  to  assume  that  defendant's  serv- 
ants would  leave  off  hatches  sufficient  to  furnish  him  light  as  to  sup- 
pose that  they  would  put  him  in  a  position  of  peril  by  shutting  off 
all  light,  especially  when  no  necessity  was  shown  for  their  doing  so. 
In  these  circumstances,  the  court  in  its  charge  having  fully  discussed 
the  relevant  evidence,  accurately  stated  the  respective  rights  and  ob- 
ligations of  the  parties,  and  properly  left  to  the  jury  the  question 
whether  the  defendant  acted  with  a  reasonable  regard  to  said  rights 
and  obligations. 

Defendant's  exception  to  the  refusal  of  the  court  to  direct  a  verdict 
in  its  favor  on  the  ground  of  plaintiff's  contributory  negligence  is 
based  on  two  grounds.  Defendant's  counsel  argues  that  even  if  it 
be  assumed  that  plaintiff,  being  confronted  with  a  sudden  emer- 
gency, acted  properly  in  attempting  to  grope  his  way  to  the  bin  open- 
ing, the  position  was  one  of  his  own  choosing,  because  he  had  elected,, 
after  timely  warning  from  the  impending  hatch  cover,  not  to  go 
back  and  get  a  light,  or  that,  if  he  was  not  in  a  position  of  emer- 
gency, he  was  grossly  negligent  in  not  guiding  himself  back  to  the 
ladder  by  the  bulkhead,  along  which  he  had  just  come,  or  in  not 
waiting  for  McGoldrick  to  come  down. 

The  first  contention  was  properly  left  to  the  jury,  under  appro- 
priate instructions,  as  appears  by  the  portion  of  the  charge  quoted 
above  and  by  other  portions  not  quoted.  The  other  contention  over- 
looks the  fact  that  the  jury  must  have  reached  the  conclusion  that 
plajntiff  was  placed  in  a  perilous  position  through  the  negligence  of 
defendant,  or  otherwise  they  would  have  rendered  a  verdict  in  favor 
of  defendant.  Defendant's  negligence  having  been  thus  affirmatively 
found  in  this  regard,  the  rule  of  law  must  be  applied  that  one  who, 
by  his  negligence,  places  another  in  a  position  of  peril,  cannot  relieve 
himself  from  liability  by  showing  that  the  other  committed  an  error 
of  judgment. 

It  is  by  no  means  clear  that  plaintiff  was  guilty  of  negligence  in 
proceeding  slowly,  pushing  his  shovel  in  front  of  him,  along  the  deck 
toward  the  bin  where  he  had  been  ordered  to  go.  There  would  have 
been  no  danger  in  this  course  if  the  cover  had  not  projected  over  the 
opening  in  the  bin,  a  condition  which  the  plaintiff  could  not  be  pre- 
sumed to  anticipate. 

In  any  event,  questions  of  proximate  cause  and  reasonable  care, 
especially  in  cases  involving  the  claim  of  contributory  negligence,  are 
peculiarly  for  the  jury,  to  be  determined  under  proper  instructions 
from  the  court,  according  to  the  circumstances  of  the  particular  case. 
Milwaukee  &  St  Paul  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  24  L. 
Ed.  256;  Inland  &  Seaboard  Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
558,  II  Sup.  Ct  653,  35  L.  Ed.  270;  Grand  Trunk  Railway  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485 ;  Baltimore  &  Ohio 
Railroad  Co.  v.  Griffith,  159  U-  S.  603,  611,  16  Sup.  Ct.  105,  40  U 
Ed.  274, 
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The  twelfth  assignment  of  error  is  directed  to  a  portion  of  the 
charge  quoted  above,  and  furnishes  no  ground  of  exception  when 
read  in  connection  with  the  rest  of  the  charge. 

There  is  no  exception  to  support  the  thirteenth  assignment  of  er- 
ror. 

Error  is  further  assigned  to  the  refusal  of  the  court  to  charge,  as 
requested  by  defendant,  as  follows : 

"First.  If  the  jury  believe  the  plaintiff  could  have  obtained  a  lantern  If  he 
had  asked  for  it,  and  yet  moved  about  on  the  orlop  deck  in  the  dark,  he 
cannot  recover  In  this  case  because  there  was  no  light  or  Insufficient  light 
there. 

"Second.  If  the  plaintiff  knew  the  general  disposition  of  the  orlop  deck  when 
he  fell,  he  assumed  the  risk  of  moving  about  on  it  in  the  dark. 

"Third.  If  the  plaintiff  did  not  know  the  general  disposition  of  the  orlop 
deck  when  he  fell,  then  It  was  contributory  negligence  on  his  part  to  move 
about  on  it  in  the  dark. 

"Seventh.  If  the  plaintiff,  with  knowledge  that  the  upper  hatch  was  cov- 
ered and  that  there  was  no  light,  or  insufficient  light,  on  the  orlop  deck,  under- 
took to  find  and  descend  into  the  deep  tank,  he  cannot  complain  of  this  con- 
dition of  things.'* 

These  requests  ignore  the  evidence  tending  to  show  that  defendant 
had  negligently  placed  plaintiff  in  a  position  of  peril,  and  assume  that 
what  plaintiff  did  in  the  dark  necessarily  constituted  such  contribu- 
tory negligence  as  would  preclude  recovery.  The  plaintiff's  testi- 
mony as  to  what  occurred  is  as  follows : 

"I  looked  around,  and  I  didn't  know  what  to  do,  I  didn't  know  how  long  I 
would  be  there.  I  got  my  shovel  out  in  front  of  me,  and  started  over  for  the 
ladder,  either  to  go  up  and  get  a  light  or  to  go  down  in  the  hold.  I  started 
on,  feeling  my  way  the  best  way  I  could,  and  in  as  safe  way  as  I  could,  and 
I  went  in  the  hold.  ♦  ♦  •  I  was  walking  slowly  with  my  shovel  In  front 
of  me,  going  on  trying  to  find  my  way  as  best  I  could,  until  I  got  struck  and 
fell  right  into  the  hold." 

Even  if  the  jury  had  found  that  defendant  was  not  negligent,  it  was 
for  them  to  determine  whether  a  man  6i  ordinary  prudence,  not 
knowing  or  having  reason  to  assume  that  a  cover  was  sticking  out 
over  the  opening  in  the  bin,  would  have  acted  as  plaintiff  did,  in  view 
of  all  the  circumstances.  In  any  event,  as  the  charge  of  the  court 
on  this  point  sufficiently  stated  the  rule  to  be  applied,  the  court  was 
not  bound,  by  directing  the  attention  of  the  jury  to  particular  acts,  to 
divert  their  minds  from  the  view  of  the  whole  situation  in  the  light 
of  all  the  surrounding  circumstances.  Erie  Railroad  Company  v. 
Winter,  143  U.  S.  60,  12  Sup.  Ct.  356,  36  L.  Ed.  71J  Pennsylvania 
Railroad  Co.  v.  Palmer  (C.  C.  A.)  127  Fed.  956. 

At  the  close  of  the  general  charge  the  court  further  charged  the 
defendant's  fourth,  sixth,  and  ninth  requests,  to  the  effect  that  de- 
fendant had  the  right  to  close  its  hatches  in  the  rain,  and  was  not  at 
fault  for  having  no  light  in  the  tank  or  on  the  orlop  deck,  and  was 
not  bound  to  furnish  electric  light  for  the  elevatormen,  but  added 
that  said  rights  to  shut  off  the  light  were  to  be  considered  with  refer- 
ence to  its  relation  to  the  plaintiff,  while  using  the  hatchway  light, 
as  bearing  upon  the  question  of  defendant's  negligence,  under  the 
rules  previously  stated  in  its  charge.  The  defendant  excepted  to  said 
modification.    That  said  modification  was  properly  made  appears 
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from  the  foregoing  discussion.  The  exceptions  to  said  modification 
must  therefore  be  overruled. 

Exception  was  also  taken  to  the  refusal  of  the  court  to  charge  de- 
fendant's eighth  request,  which  was  as  follows :  "If  the  jury  believe 
that  the  defendant's  servants  covered  the  hatch  by  the  direction  or  at 
the  request  of  the  superintendent  of  the  elevator,  then  the  plaintiff 
cannot  complain  of  its  doing  so,  even  if  it  were  negligent,  because  it 
would  be  the  negligence  of  a  fellow  servant."  The  superintendent 
stated  that  he  had  no  control  over  the  ship's  men,  and  denied  that  he 
gave  any  such  direction  or  request.  The  single  witness  who  tes- 
tified as  to  any  such  directions  stated  that  the  superintendent  wanted 
to  cover  up  the  hatch  on  account  of  the  grain,  and  that  he,  the  steve- 
dore, ordered  it  to  be  done.  But  he  ddes  not  state  that  the  superin- 
tendent ordered  the  hatch  so  covered  as  to  exclude  the  light — there 
was  another  way  of  covering  the  hatches  with  a  tarpaulin,  which  was 
often  employed,  and  which  permitted  the  light  to  shine  through — 
and  it  does  not  appear  that  the  defendant's  servants,  in  thus  shutting 
out  the  light  while  plaintiff  was  descending,  acted  under  his  super- 
vision or  directions.    The  exception  is  overruled. 

The  judgment  is  affirmed. 


In  re  THOMPSON. 

In  re  MURRAY. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  1,  1904.) 

No.  60. 

1.  BAWKBUPTCT— JUBISDICTION  OF  COUBT— PROCEEDING  AGAINST  ASSIGNEE. 

A  court  of  bankruptcy  has  jurisdiction  to  require  an  accounting  from 
an  assignee  for  creditors  of  a  bankrupt  under  an  assignment  which  con- 
stituted an  act  of  bankruptcy ;  and  where  he  appears  and  submits  his 
account  and  enters  upon  a  hearing  without  objection,  the  court  does  not 
lose  jurisdiction  to  require  him  to  turn  over  the  property  to  the  trustee 
because  he  asserts  title  to  a  part  of  such  property  in  himself. 

2.  Same— Chattel  Mobtgage— Extinguishment  of  Lien. 

Where  a  chattel  mortgagee  of  a  bankrupt,  prior  to  his  bankruptcy,  but 
after  he  had  made  a  general  assignment  accepted  a  part  of  the  mortga- 
ged property  in  full  satisfaction  of  his  debt  his  lien  on  the  remainder  is 
extinguished,  and  he  cannot  thereafter  transfer  it  to  one  of  the  other 
creditors  to  the  exclusion  of  others. 

Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 
For  opinion  below,  see  122  Fed.  174. 

This  is  a  petition  by  Herman  R.  Murray,  individually  and  as  assignee  of 
William  Thompson,  the  bankrupt  above  named,  for  a  review  of  an  order  made 
herein  by  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York,  on  the  27th  day  of  March,  1903,  modifying  an  order  made  here- 
in by  the  referee  in  bankruptcy,  dated  February  20,  1903,  affirming  said  order, 
as  modified,  and  directing  the  petitioner  to  pay  over  to  Isaac  C.  Wilson,  trus- 
tee, the  sum  of  $5,756.60,  being  the  value  of  certain  personal  property  alleged 
to  have  been  wrongfully  appropriated  by  the  petitioner,  as  assignee  in  state 
insolvency  proceedings  of  said  William  Thompson,  bankrupt    The  bankrupt 
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a  livery  stable  keeper  in  New  York  City,  made  a  general  assignment  for  the 
benefit  of  creditors  to  Herman  B.  Murray  on  November  27,  1900.  On  Decem- 
ber 4,  1900,  a  petition  in  involuntary  bankruptcy  was  filed  against  him.  On 
December  26,  1900,  an  adjudication  was  made,  and  on  February  26,  1901, 
Isaac  C.  Wilson  was  elected  trustee.  On  March  4,  1901,  the  trustee  procured 
an  order  from  the  district  Judge  requiring  that  Murray  forthwith  deliver 
to  the  trustee  all  books,  papers  and  documents  in  his  possession  relating  to 
the  estate,  and  that  he  present  to  the  court  an  account  of  all  moneys  and  prop- 
erties received  by  him  belonging  to  the  bankrupt  and  thereupon  deliver  and 
pay  over  to  the  trustee  such  properties  and  moneys  as  the  court  should  direct 
Upon  the  return  of  the  order  the  district  Judge  referred  the  matter  to  the 
referee  in  charge  and  thereafter  the  parties  appeared  before  the  referee  and 
Murray  presented  an  account  of  receipts  from  book  accounts  and  of  disburse- 
ments. Proceedings  were  thereupon  continued  from  time  to  time  and  result- 
ed in  the  order  as  stated  above. 

At  the  date  of  the  assignmeiit  there  were  upon  the  bankrupt's  property 
certain  chattel  mortgages  as  follows : — 

First : — ^A  mortgage  to  Fiss,  Doerr  and  Carroll  on  which  there  was  due  $400. 

Second : — A  mortgage  to  HincksL  &  Johnson,  dated  January  21,  1899,  cover- 
ing substantially  all  the  property  the  bankrupt  then  had  in  the  business,  to 
secure  the  sum  of  $46,757,  there  being  due  thereon  at  the  date  of  the  assign- 
ment about  the  sum  of  $29,160. 

Third:— A  mortgage  dated  January  21,  1899,  to  Herman  R.  Murray  to  se- 
cure the  sum  of  $4,625  covering  21  horses,  20  sets  of  harness  and  a  motor  car. 

Murray  was  permitted  to  hold  all  the  property  covered  by  his  own  mortgage 
and  the  Fiss,  Doerr  and  Carroll  mortgage  which  he  had  purchased,  but  was 
not  permitted  to  hold  the  property  covered  by  the  Hincks  &  Johnson  mort- 
gage, which  was  not  taken  by  that  firm. 

Murray  voluntarily  appeared  on  the  accounting  and  submitted  to  the  Juris- 
diction of  the  court  The  accounting  proceeded  to  the  end  without  objection. 
It  is  stated  in  the  decision  of  the  referee  that  the  question  of  Jurisdiction  was 
raised  on  the  argument,  but  it  does  not  elsewhere  appear  in  the  record  that 
the  objection  was  taken  at  the  hearing  before  the  referee.  The  autl;|ority  of 
the  referee  to  make  the  order  was  challenged  at  the  hearing  before  the  dis- 
trict Judge,  but  as  the  latter  adopted  the  findings  of  the  referee  and  entered 
an  indep^ident  court  order  the  authority  of  the  referee  to  make  the  order  is 
no  longer  in  issue.  His  order  was  merged  in  and  superseded  by  the  subse- 
quent order  of  the  court 

In  the  petition  to  this  court  for  review  the  objection  is  asserted  for  the  first 
time  that  the  District  Court,  sitting  as  a  court  of  bankruptcy,  was  without 
Jurisdiction  to  enter  the  order  in  question. 

Other  facts  appear  in  the  carefully  prepared  decision  of  the  referee. 

William  J.  Fanning,  for  petitioner. 
Edward  H.  Wilson,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  It  is  manifest  that  the  court  had  jurisdic- 
tion to  compel  the  assignee  under  the  void  state  assignment  to  ren- 
der an  account  Bryan  v.  Bemheimer,  i8i  U.  S.  i88,  21  Sup.  Ct  557, 
45  L.  Ed.  814.  This  proposition  is  not  disputed.  The  petitioner,  Mur- 
ray, recognizing  the  authority  of  the  court,  appeared  voluntarily  be- 
fore the  referee,  presented  his  account  and  gave  testimony  regarding 
it.  Having  once  acquired  jurisdiction  of  the  proceeding  the  court 
did  not  lose  it  because  the  investigation  took  a  wider  range  than 
the  assignee  expected  or  intended.  His  present  contention,  carried 
to  its  logical  conclusion,  is  that  the  court  acquired  jurisdiction  of 
those  items  which  he  chose  to  admit,  but  not  of  those  which  he 
chose  to  dispute,  and  that  this  jurisdiction  was  lost  the  moment  he 
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asserted  a  claim  of  title  in  his  individual  capacity.  If  this  contention 
were  sustained  an  assignee  for  the  benefit  of  creditors  could,  by  the 
mere  assertion  of  a  colorable  claim,  paralyze  the  arm  of  the  court  of 
bankruptcy  and  defeat  the  intent  and  purpose  of  the  law.  It  is  as- 
serted by  the  counsel  for  the  trustee  that  since  the  amendments  of 
190-^  the  District  Court  has  jurisdiction  of  any  action  or  proceeding . 
which  the  trustee  may  hereafter  institute  if  the  petitioner's  present 
contention  be  upheld,  and  that  a  reversal  of  the  order,  while  subject- 
ing the  parties  to  the  expense  and  delay  of  retaking  the  testimony, 
will  be  absolutely  inconsequential  for  the  reason  that  the  same  re- 
sult must  inevitably  be  reached  in  the  new  proceeding.  Whether 
this  contention  be  well  founded  or  not  we  do  not  decide,  but  the 
possibility  that  it  may  be  furnishes  an  additional  reason  why  a  de- 
cision reached  after  such  careful  consideration  should  not  be  over- 
thrown. The  petitioner  was  accorded  the  fullest  opportunity  to  es- 
tablish his  defense,  every  fact  bearing  upon  the  controversy  is  now 
before  the  court  and  even  though  the  question  were  involved  in 
greater  doubt  than  it  is  it  would  seem  to  be  the  duty  of  the  court  to 
resolve  it  in  favor  of  jurisdiction. 

Upon  the  merits  we  are  of  the  opinion  that  the  conclusions  of  the 
referee,  adopted  and  affirmed  by  the  district  judge,  are  correct.  The 
assignment  under  the  state  law  was  itself  an  act  of  bankruptcy  and 
was  void.  Murray  got  no  title  superior  to  the  title  of  the  trustee  by 
virtue  of  such  assignment.  His  right  to  hold  the  fund  in  controversy 
is  founded  solely  upon  an  alleged  gift,  or  transfer  to  him  by  the  firm 
of  Hincks  &  Johnson  as  mortgagees.  Murray  was  a  member  of  this 
firm,  but  the  firm  saw  fit,  acting  through  its  senior  partner,  who  had 
authority  to  bind  the  copartnership,  to  accept  part  of  the  mortgaged 
property  in  full  satisfaction  of  the  debt.  After  the  assignment 
Hincks  &  Johnson  took,  under  their  mortgage,  between  50  and  60 
carriages  and  they  were  sent  by  the  assignee  to  the  factory  of  the 
firm  at  Bridgeport,  Conn.  The  firm  waived  all  claim  to  the  other 
property,  horses,  harness,  etc.,  covered  by  the  mortgage.  Of  this 
there  can  be  no  doubt.    Mr.  Hincks  testified : 

"I  do  not  know  what  became  of  the  property  otfaer  than  the  carriages.  We 
had  nothing  to  do  with  it  at  all.  I  told  Mr.  Murray  that  I  didn't  cart  to 
bother  with  horses  or  property  of  that  kind,  and  the  assignee  took  it.  The 
firm  of  Hincks  &  Johnson  made  no  claim  to  119  horses  that  were  covered  by 
this  chattel  mortgage.  We  had  nothing  to  do  with  the  horses  or  other  prop- 
erly, except  the  carriages.  I  don't  know  what  became  of  those  horses.  I 
suppose  they  were  sold  by  the  assignee.  We  waive  all  claim  to  all  of  that 
property.  We  never  claimed  to  take  that  property,  we  never  had  any  prop- 
erty except  the  carriages  at  any  time.  With  reference  to  the  horses  and  all 
the  other  property  that  appears  in  the  mortgage  we  waive  all  claim,  they 
haven't  come  into  oar  possession  at  all,  and  we  don't  assert  any  claim  and  we 
never  shall.  Don't  understand  me  as  waiving  any  rights  of  Mr.  Murray.  I 
am  speaking  now  for  myself  and  Mr.  Johnson.  I  don't  know  that  I  ought 
to  speak  for  Mr.  Murray;  but  as  an  entity  the  firm  of  Hincks  &  Johnson, 
those  don't  enter  into  his  assets  at  all.    They  are  waived  by  that  firm." 

Subsequently  Mr.  Hincks  was  recalled  and  attempted  to  explain 

this  positive  testimony  of  an  unqualified  release,  reiterated  again  and 

again,  by  the  assertion  that  he  meant  to  testify  that  he  told  Murray 

"that  if  he  would  turn  over  the  carriages  to  us  without  expense  that 
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he  was  welcome  to  whatever  rights  we  had  in  the  miscellaneous  prop- 
erty, horses,  carriages,  etc.  That  he  might  apply  that  property  to- 
wards satisfying  any  deficiency  on  his  mortgage."  The  District 
Court  was  at  liberty  to  reject  this  explanation  as  an  afterthought 
and  as  incompatible  with  the  previous  testimony  of  the  witness,  but 
assuming  it  to  be  true  it  does  not  justify  the  course  of  the  petitioner 
in  applying  the  property  in  payment  of  his  individual  mortgage. 
Hincks  &  Johnson,  the  mortgagees,  made  no  claim  to  the  mort- 
gaged property  other  than  the  carriages.  These  they  accepted  in 
full  satisfaction  oT  their  claim.  In  legal  contemplation  it  was  as-  if 
they  had  received  a  sum  of  money  in  full  pa3mient  of  the  mortgage. 
When  their  mortgage  was  satisfied  the  property  covered  by  it  ceased 
to  be  theirs  or  under  their  control.  It  did  not  pass  to  other  mort- 
gagees, whose  mortgages  did  not  include  it,  but  to  the  assignee  to  be 
divided  among  the  creditors  and,  in  case  of  bankruptcy,  to  the 
trustee.  Hincks  &  Johnson  might  have  had  the  property  sold  and 
the  proceeds  applied  on  their  debt ;  they  might  even  have  transferred 
it  to  Murray,  as  a  member  of  the  firm,  to  dispose  of  for  their  benefit, 
but  this  they  did  not  do.  After  the  firm  debt  was  extinguished  they 
attempted  to  exercise  dominion  and  control  over  the  property  and 
transfer  it  to  one  of  the  bankrupt's  creditors  to  the  exclusion  of  all 
the  rest.  Hincks  &  Johnson  unquestionably  had  the  right  to  make 
their  debt  good  out  of  the  mortgage  property,  but  when  this  had  been 
done  the  firm's  interest  ceased  and  the  property  under  the  provisions 
of  the  bankruptcy  act,  passed  to  the  trustee  for  the  benefit  of  all  the 
creditors. 
The  order  is  affirmed  with  costs. 


THE  PHILLIP  MINCH. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  17,  1904) 

No.  1,22a 

1.  Collision— Steaveb  an^  Passing  Tow. 

*  As  a  steamer  with  two  barges  in  tow,  each  on  a  line  about  500  feet  long, 
was  passing  up  the  Detroit  river  in  the  daytime,  about  800  feet  from  the 
Canadian  side,  and  when  she  was  about  opposite  a  doclc  on  that  side,  the 
steamer  Minch,  which  had  been  coaling  there,  swung  out  and  started 
slowly  across  the  river,  her  head  diagonally  upstream.  She  continued  to 
move  slowly  until  she  struck  the  rear  barge  about  amidships.  When  she 
was  some  200  feet  ahead  of  the  barge,  and  50  to  75  feet  on  her  starboard 
side,  the  helm  of  the  barge  was  starboarded  1  or  1%  points ;  and  imme- 
diately before  the  collision,  and  when  it  was  inevitable,  the  helm  was  put 
hard  aport  to  lessen  the  blow.  Reldy  that  the  collision  was  due  to  the 
gross  fault  of  the  Minch,  and  that  the  barge  could  not  be  charged  with 
contributory  fault  because  she  did  not  put  her  helm  hard  astarboard,  since 
she  had  the  right  to  expect  the  steamer  to  keep  off  to  a  safe  distance,  and 
for  the  further  reason  that  there  was  a  vessel  with  a  tow  passing  down 
on  the  other  side,  and  there  was  danger  that  the  current  might  take  her 
into  them. 

2.  Same— CONTBIBTTTOBT  FAULT—BXTBDKlf  AND  MEASUBE  OF  PbOOT. 

It  is  not  enough,  when  the  negligence  of  one  vessel  is  great,  to  condemn 
the  other  to  a  division  of  damages,  that  the  question  is  a  dose  one  as  to 
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whether  she  might  not  have  done  something  she  did  not  do  to  avoid  the 
consequences  of  the  other's  negligence;   but  the  evidence  that  the  slfca-  • 
tion  required  her  to  do  more  than  she  did  must  be  clear  and  convincing, 
since  all  questions  of  doubt  are  to  be  resolved  In  her  favor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
ern District  of  Ohio. 

This  Is  a  case  of  marine  collision.  The  accident  occurred  In  the  Detroit 
river,  near  a  coal  dock,  on  the  Canadian  side,  at  Sandwich,  In  the  afternoon 
of  a  fine  day  in  April,  1896.  The  steamer  Thompson  was  bound  up  the  river, 
liaving  in  tow  two  Iron  whaleback  barges,  known,  respectively,  as  the  "134" 
and  the  "104,"  both  coal  laden.  The  134  was  the  first  in  the  tow.  The  tow- 
lines  were  of  the  usual  length,  of  about  500  feet  each.  When  about  one-half 
mile  below  the  coal  dock,  passing  signals  of  on.e  blast  were  exchanged  with 
the  steamer  George  T.  Hope,  bound  down,  having  in  tow  the  schooner  Fltz- 
Patrick.  When  these  signals  were  exchanged,  the  Hope  was  about  as  far 
above  the  Sandwich  coal  dock  as  the  Thompson  was  below.  At  this  time  the 
steamer  Phillip  Mlnch  was  lying  at  the  Gadfleld  coal  dock,  head  upstream. 
The  Mlnch,  being  bound  down,  had  stopped  at  the  dock  to  coal.  As  the 
Thompson,  which  was  proceeding  up,  at  about  800  feet  out  from  the  coal 
dock  with  her  tow  following  well  in  her  wake,  was  passing  the  dock,  the  Mlnch 
was  noticed  to  be  swinging  out,  her  bow  pointing  somewhat  diagonally  across 
the  river.  The  river  at  this  point  is  about  2,000  feet  wWe.  The  movements 
of  the  Mlnch  from  this  moment  were  closely  watched  by  the  passing  tow. 
Both  in  fact  and  appearance,  she  maintained  some  headway  up  to  the  moment 
of  the  collision  with  the  104,  which  must  have  occurred  within  about  three 
minutes  from  the  time  the  Thompson  came  abreast  of  the  coal  dock.  Her 
heading  continued  to  be  nearly  across  the  stream.  Her  bow  had  a  constant 
tendency  to  swing  downstream  with  the  current,  which  was  about  2  or  2^ 
miles  per.  hour.  But  her  headway  was  enough  to  hold  her  against  this  cur- 
rent, and  to  slowly  make  headway  out  into  the  stream.  So  slight  was  this 
headway  out  into  the  stream,  that,  when  the  barge  134  came  up  abreast  of 
her,  the  Mlnch  was  still  abreast  of  the  middle  of  the  coal  dock,  and  about  mid- 
way of  the  distance  between  the  134  and  the  dock.  When  the  134  had  passed, 
and  the  Mlnch  was  heading  about  midway  the  towline  between  the  two  barges, 
the  wheel  of  the  104  was  starboarded  a  point  But  the  slow  movement  of  the 
Mlnch  did  not  stop,  and,  when  the  104  came  abreast,  she  was  not  more  than 
20  feet  off  her  starboard  side.  A  collision  was  then  inevitable,  and,  for  the 
purpose  of  lightening  the  blow,  the  helm  of  the  104  was  put  hard  aport,  with 
the  intent  to  swing  her  stem  to  port,  and  thus  convert  the  impact  into  a  glan- 
cing blow.  The  collision  which  resulted  was  apparently  a  light  one,  and  noth- 
ing more  than  a  dent  in  the  light  iron  of  her  sides  was  evident  Later  it  was 
discovered  that  her  plates  below  the  water  line  had  been  sprung  so  that  she 
toek  water. 

Harvey  D.  Goulder,  for  appellants. 
Hermon  A.  Kelley,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge,  after  making  the  foregoing  statement  of 
the  case,  dlllivered  the  opinion  of  the  court. 

I.  The  negligence  of  the  Minch  may  well  be  regarded  as  gross  and 
inexcusable.  It  is  said  for  the  Minch  that,  when  she  cast  her  head 
line  off,  the  Thompson  and  her  tow  were  nearly  a  half  mile  below, 
arid  the  Hope  and  her  tow  an  equal  distance  above,  and  that  her  pur- 
pose was  to  move  up  the  river  along  the  Canadian  bank,  and  make 
her  turn  behind  the  Hope  and  her  tow;  that,  after  she  had  moved 
up  alongside  the  dock  a  length,  or  nearly  so,  it  was  discovered  that 
her  steering  gear  would  not  work ;  that  she  was  then  stopped,  and 
her  steering  engine  found  not  to  be  ccnnected  with  the  steam.    This 
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was  remedied  in  a  moment,  and  her  movement  up  the  river  con- 
tinued. It  was  plainly  negligent  to  resume  her  voyage  with  her 
steam  steering  gear  disconnected.  This  negligence  was,  however,  re- 
mote, for  her  steering  gear  was  properly  connected  by  the  time  the 
Thompson  came  abreast,  at  which  moment  she  seems  to  have  re- 
sumed her  movement  by  swinging  her  head  away  from  the  dock 
and  heading  across  the  stream.  Before  there  was  any  apparent  dan- 
ger of  collision  the  Minch  was  fully  under  control,  and  her  conduct 
in  continuing  to  run  out  into  the  river,  with  two  tows  passing,  so 
far  as  to  encroach  upon  the  water  which  should  have  been  left  for 
them,  is  most  unexplain^ble.  The  claim  that  she  did  not  get  her 
stern  more  than  from  20  to  50  feet  from  the  coal  dock,  and  that 
the  Thompson  crowded  in  upon  her  without  necessity,  is  not  estab- 
lished. There  is  in  this  case  the  usual  conflict  between  the  evidence 
of  the  witnesses  from  the  several  crews  as  to  the  position  of  the 
Minch  at  the  time  of  the  collision,  with  reference  to  the  dock.  But 
We  have  no  doubt  at  all  but  that  ^he  104  was  not  less  than  600,  and 
probably  800,  feet  out  from  the  dock  at  the  time  of  the  collision. 
This  being  so,  th%  stern  of  the  Minch  was  not  less  than  300  feet  out 
from  her  dock,  for  her  length  was  only  about  275  feet.  There  was 
therefore  abundant  room  for  the  Minch  between  the  dock  and  pass- 
ing tow  to  have  waited  for  the  tow  to  pass;  or  to  back  away  when 
she  found  she  was  crowding  over  so  far  as  to  arouse  even  a  suspicion 
of  danger.  It  is  said  that  she  did  back,  and  was  backing  when  the 
collision  occurred.  But  there  was  no  occasion  for  going  so  near 
the  path  of  the  tow,  and  she  began  her  efforts  to  retrieve  her  fault 
too  late,  for  it  is  certain  that  she  had  not  lost  all  of  her  headway  when 
she  struck  the  104,  for  she  ran  into  the  barge  about  amidships,  and 
g^ave,  instead  of  receiving,  the  blow.  We  cannot  escape  the  conclu- 
sion that  the  master  of  the  Minch  was  either  ignorant  of  the  fact 
that  he  was  encroaching  upon  the  passing  tow,  or  was  indifferent  to 
his  duties  under  the  circumstances.  About  her  condemnation  we 
have  no  doubt. 

2.  But  it  is  said  that  the  104  did  not  do  all  that  she  could  to  avoid 
the  collision,  and  should  be  condemned  as  contributing.  This  is 
an  appeal  to  rule  28,  which  makes  a  vessel  responsible  for  the  failtfre 
to  observe  any  precaution  required  by  "the  special  circumstances  of 
the  case."  To  convict  the  barge  of  negligence,  it  is  urged  that  the 
104  did  not  starboard  enough  when  she  did  starboard,  and  that,  if  she 
had  put  her  helm  hard  over,  instead  of  a  point  or  point  and  a  half, 
as  she  undoubtedly  did  do,  the  Minch  would  have  cleared.  But  did 
"the  special  circumstances  of  the  case,"  as  they  appear^,  require 
any  greater  starboarding?  When  she  starboarded,  the  Minch  was 
about  200  feet  above  the  bow  of  the  batge,  and  some  50  or  75  feet 
on  her  starboard  side — ^a  position  which,  if  maintained  by  the  Minch, 
would  have  cleared  without  any  starboarding  at  all.  At  that  mo- 
ment the  Minch  was  apparently  under  full  control,  and  she  had  in  no 
way  indicated  that  she  was  unmanageable.  In  fact,  she  was  entirely 
manageable,  and,  if  she  had  been  then  backed  strong,  would  have 
undoubtedly  cleared.  About  that  time  engine  signals  for  backing 
were  probably  given.     But  as  it  turned  out,  they  were  ineffective 
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to  Stop  her  headway  until  too  late.  These  engine  signals  were  evi- 
dently given  immediately  before  the  collision.  As  the  headway  of  the 
Minch  continued,  the  helm  of  the  barge  was  put  hard  aport  as  she  j 
came  abreast  of  the  barge  in  an  effort  to  swing  her  stern  away  from 
the  Minch  and  lighten  the  blow.  But  this  was  a  movement  in  ex- 
tremis. A  collision  was  then  inevitable.  If  the  barge  is  to  be  con- 
demned at  all,  it  is  because  she  did  not  put  her  helm  hard  astarboard, 
instead  of  only  about  half  or  two-thirds  over.  But  there  were  two 
things  to  be  considered  before  starboarding  so  far.  There  was  the 
descending  tow  on  her  port  side.  The  Hope  had  passed.  Her  tow, 
the  schooner  Fitzpatrick,  was  nearly  abreast  on  her  port  side.  Her 
master  assisted  his  wheelsman  in  starboarding.  Referring  to  the  tow 
on  his  port  side,  he.  says : 

"They  had  not  passed  us.  That  Is  one  reason  I  took  the  wheel,  heing  a  dan* 
gerous  place — helping  the  man  at  the  wheel  so  she  would  not  get  the  start  of 
him  and  go  over  too  far,  so  as  to  be  in  danger  of  the  Hope  and  the  Fitzpat- 
rick." 

There  was  also  the  possibility  of  a  wide  sheer  to  port  if  the  current, 
against  which  the  barge  was  contending,  should  catch  her  strongly 
on  her  starboard  bow. 

It  is  true  that  the  master  of  the  barge  says  that  neither  of  these 
considerations  controlled  the  question  of  his  actual  starboarding,  and 
that  he  starboarded  only  a  point  or  a  point  and  a  half  because  he 
did  not  think  the  situation  required  any  greater  starboarding  in  order 
to  give  the  Minch  room  for  clearing  him.    But  whether  he  failed  to 
put  his  helm  hard  astarboard  because  of  the  proximity  of  the  descend- 
ing tow  or  not,  the  fact  that  that  tow  was  not  more  than  lOO  feet 
off  his  port  side  cannot  be  ignored.     If  it  would  have  been  impru- 
dent to  starboard  more  under  the  circumstances,  then  he  is  not  to  be 
condemned  for  starboarding  only  so  far  as  he  might  prudently  do, 
having  regard  to  the  dangers  incident  to  such  a  course.    There  was 
no  reason  why  the  Minch  should  not  be  backed  in  order  to  avoid 
crowding  or  colliding  with  the  tow.     Every  consideration  of  self- 
preservation,  as  well  as  duty  to  the  passing  tow,  required  that  she 
should  stop  her  headway  in  time  to  avoid  collision.     Every  move- 
ment of  the  Minch  from  the  time  she  left  the  coal  dock  justified  the 
presumption  that  she  was  lying  in  the  river,  waiting  for  the  tow  ta 
pass.    So  slight  was  her  headway  then  that  many  of  the  witnesses 
describe  her  as  having  no  headway,  and  as  "sagging"  or  "drift- 
ing," and  others  say  she  was  "lying  still."  .  Among  the  latter  are 
some  of  the  witnesses  from  her  own  crew.    It  is  clear,  however,  that 
she  did  have  some  headway,  and  was  still  slowly  moving  out  towara 
the  tow,  and  had  not  lost  all  the  headway  when  she  hit  the  harpje. 

The  master  of  the  104,  Capt.  Leonard,  impresses  ^s  as  giving  a. 
fair  account  of  the  situation  immediately  preceding  ^^  covusvo 
the  following  questions  and  answers : 

"Q.  Could  you  form  any  estimate  as  to  about  Ixow  far  the  ^^  i5o\eet,    Q- 
the  bow  of  the  Minch?    A.  Well,  I  should  say  between  1^0  ^^^vns  otYxetv?\ae 
Up  to  that  time  yon  may  state  whether  the  Minch  bad  been  ^^      air '    »^e  ^^* 
than  by  simply  swinging  down  stream.     If   so,    bow-i    A    ^^^'^iietYier  it  \\ad 
forging  ahead  all  the  time.    Q.  Did  you   notice    ber  y^ee\ — ^TLr      Q.  ^^  ^^* 
been  in  moUon  at  aU  before  that?    a.  No,  bit  ;    not  In  pactl<^^ 
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time  yon  say  she  bad  been  forging  ahead,  bad  she  had  her  stem  moved  out 
from  the  dock?  A.  Yes,  sir.  Q.  At  the  time  the  134  passed  her,  how  far 
would  you  say  her  stem  had  moved  out  from  the  dock?  A.  Well,  it  would  be 
fully  as  far — 150  feet  from  the  dock — as  it  was  from  134.  I  suppose  she  was 
about  midway  from  the  dock  and  134.  Q.  And  still  forging  ahead?  A.  Yes, 
sir.  Q.  Diagonally  up  the  river  all  the  time?  A.  Yes,  sir;  and  swinging  a 
little  down  all  the  time.  Q.  Now,  as  134  went  by  the  Mlnch,  and  the  Minch's 
bow  got  abreast  of  the  towline  between  you  and  the  134,  what  did  the  Minch 
do?  Did  she  continue  to  do  anything?  A.  No,  sir;  not  that  I  noticed,  just 
only  lying  still,  and  we  forging  ahead  all  the  time — ^I  suppose,  waiting  until 
we  passed  by,  so  as  to  give  her  a  chance  to  turn.  Q.  At  the  time,  after  she 
had  got  past  the  stern  of  the  134,  did  you  anticipate  any  danger  from  her? 
A.  No,  sir.  Q.  And  why?  A.  Well,  I  suppose  that  at  a  certain  time  when  he 
thought  it  was  necessary  he  would  certainly  back  up  his  boat  to  avoid  collision. 
Q.  Was  there  anything,  so  far  as  you  could  see,  to  prevent  his  backing  up  his 
boat — anything  in  the  river?  A.  No,  sir.  Q.  And  after  the  134  had  passed 
the  bow  of  the  Minch,  and  the  bow  of  the  Minch  was  along  down  abreast  of 
the  towline,  what,  if  anything,  did  you  do  then?  A.  I  thought  he  was  waiting 
for  us  to  pass,  and  I  started  at  my  wheel  in  order  to  give  him  all  the  room 
that  I  could.  Q.  Were  you  at  the  wheel  at  the  time  of  that  maneuver?  A. 
Yes,  sir.  Q.  You  helped  tum  the  wheel  yourself?  A.  Yes,  sir.  Q.  Did  your 
boat's  bow  sway  to  port  in  obedience  to  that?  A.  Yes,  sir.  Q.  How  far  to 
port?  A.  We  had  the  134  all  the  way  from  a  point  to  a  point  and  a  half  on 
our  starboard  bow.  Q.  At  this  time  do  you  remember  whereabouts  the  Hope 
and  Fitzpatrick  were?  A.  They  hadn't  passed  by  us.  That  is  one  reason  I 
took  the  wheel,  being  a  dangerous  place,  helping  the  man  at  the  wheel  so  she 
wouldn't  get  the  start  of  him  and  go  over  too  far,  so  as  to  be  in  danger  of  the 
Hope  and  Fitzpatrick.  Q.  Supposing  we  say  that  you  had  put  your  wheel 
hard  astarboard,  did  you  anticipate  that  there  might  have  been  danger  of  your 
going  over  and  getting  mixed  up?  A.  Well,  I  don't  think  that  I  could  put  my 
wheel  hard  astarboard,  for  I  would  have  went  into  it  I  had  to  give  the 
Minch  all  the  room  I  thought  it  was  perfectly  safe  to  do.  Q.  At  the  time  you 
put  your  helm  hard  astarboard,  did  you  then  anticipate  any  danger  of  collision 
with  the  Minch?  A.  No,  sir.  Q.  And  why?  A.  I  supposed  when  he  saw  it  he 
would  back  his  boat  up,  to  avoid  collision.  Q.  Where  was  the  Minch  when 
you  first  anticipated  that  he  wasn't  going  to  back  up?  A.  She  was  right  close 
onto  us — within  fifteen  or  twenty  feet  of  us.  Q.  When  you  first  realized  or 
anticipated  that  there  was  danger  of  collision,  what  did  you  do?  A.  When  I 
saw  there  was  no  way  of  avoiding  collision — when  he  was  pretty  near  amid- 
ships— I  put  my  wheel  hard  aport,  so  as  to  swing  her  stern  to  port,  to  make 
the  blow  as  light  as  I  could.  Q.  At  the  time  you  put  your  helm  hard  aport, 
how  was  your  boat  heading,  with  reference  to  the  134  ahead  of  it?  A.  When 
I  put  my  wheel  to  port  she  was  heading  still  to  port  of  134.  Q.  About  how 
much?  A.  A  point  to  a  point  and. a  half.  When  I  got  her  off  as  far  as  I 
could,  I  held  her  until  I  saw  there  was  no  possible  way  except  for  the  Minch 
to  come  into  us,  and  then  I  shifted  my  wheel.  She  was  lying  perfectly  still 
until  I  shifted  my  wheel.  Q.  What  would  be  the  effect,  then,  upon  your  ves- 
sel's stern,  of  throwing  your  wheel  hard  aport  when  she  was  in  that  posi- 
tion? A.  It  would  throw  her  stem  to  port  Q.  Away  from  the  Minch?  A. 
Yes,  sir.  Q.  Where  did  the  Minch's  bow  strike  your  boat?  A.  About  amid- 
ships. Q.  You  were  at  that  time,  I  understand  you,  on  the  wheelhouse,  after 
it  occurred?  A.  Yes,  sir ;  I  was  at  the  wheel.  Q.  State,  to  the  best  of  your 
Judgment,  what  the  distance  of  the  stern  of  the  Minch  was  from  the  Gadfield 
coal  dock  at  the  time  her  bow  struck  the  104?  A.  I  would  say  600  feet  Q. 
You  may  state  whether  up  to  that  time  there  was  anything  in  the  river,  or 
anything  apparent  on  board  the  Minch,  or  anywhere  in  that  vicinity,  which 
would  indicate  to  you  that  there  was  any  reason  why  the  Minch  could  not 
back?  A.  No,  sir.  Q.  I  will  ask  you  whether  the  Minch  gave  any  danger  sig- 
nals, or  any  signals  to  indicate  that  she  was  disabled  or  could  not  back?  A. 
No,  sir.  Q.  And  was  there  anything  between  her  stern  and  the  dock  that  you 
know  of?    A.  No,  sir." 

The  situation  was  one  which  was  brought  about  by  the  gross  neg- 
ligence of  the  Minch.    In  such  circumstances,  it  is  not  enough  for 
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her  to  cast  dotibt  upon  the  maniigement  of  the  barge.  The  burden 
is  upon  her  to  establish  by  clear,  and  convincing  evidence  that  the 
situation  as  the  barge  should  have  judged  it  was  one  which  required 
her  to  at  once  put  her  helm  hard  over,  instead  of  half  over,  as 
she  did.  The  Ohio,  91  Fed.  547,  33  C.  C.  A.  667,  672;  The  City 
of  New  York,  147  U.  S.  73,  84,  13  Sup.  Ct.  211,  37  L.  Ed.  84;  The 
Oregon,  158  U.  S.  187,  197,  15  Sup.  Ct.  804,  39  L.  Ed.  943;  The 
Victory,  168  U.  vS.  410,  423,  18  Sup.  Ct.  149,  155,  42  L.  Ed.  5x9;  The 
Umbria,  166  U.  S.  404,  409,  17  Sup.  Ct.  610,  612,  41  L.  Ed.  1053.  In 
the  case  of  The  Victory,  cited  above,  the  court  said : 

'*Ab  between  these  vesaels,  the  fault  of  the  Victory  being  obvious  and  lnex> 
ciisable,  the  evidence  to  establish  fault  on  the  part  of  the  Plymouthean  must 
be  clear  and  convincing  in  order  to  make  a  case  of  apportionment" 

In  The  Umbria,  cited  above,  Justice  Brown  said : 

"Indeed,  so  gross  was  the  fault  of  the  Umbria  in  this  connection  that  he 
should  unhesitatingly  apply  the  rule  laid  down  in  The  City  of  New  York,  147 
U.  S.  72,  85  [13  Sup.  Ct  211,  37  L.  Ed.  84],  and  The  Ludwig  Holbert,  157  U.  S. 
60,  71  [15  Sup.  Ct  477,  39  L.  Ed.  620],  that  any  doubts  regarding  the  manage- 
ment of  the  other  vessel,  or  the  contribution  of  her  faults,  if  any,  to  the  col- 
lision, should  be  resolved  in  her  favor." 

The  circumstances  were  not  such  as  to  justify  an  apportion- 
ment of  damages  simply  because  the  rfiaster  of  the  barge  judged  that 
the  Minch  would  take  timely  measures  to  avert  a  collision.  The  neg- 
ligence of  the  master  of  the  Minch  in  not  observing  his  own  un- 
reasonable encroachment  upon  her  course,  or  in  not  taking  timely 
measures  to  stop  his  headway  out  into  the  river,  is  a  sufficient  ex- 
planation of  the  collision  which  ensued.  The  Servia,  149  U.  S.  144, 
153,  13  Sup.  Ct.  817,  37  L.  Ed.  681 ;  The  Ulster,  i  Mar.  L.  C.  234. 

Whether  the  barge  might  not,  with  safety,  have  starboarded  more 
than  she  did,  and  whether,  if  she  had  put  her  helm  hard  to  starboard, 
the  collision  would  have  been  avoided,  may  be  close  questions.  In- 
deed, we  may  concede  that  the  question  is  a  debatable  one,  whether, 
under  all  the  circumstances,  she  may  not  be  regarded  as  in  fault  for 
not  putting  her  helm  hard  astarboard,  instead  of  halfway  over.  But 
it  is  not  enough  in  any  given  case  to  say  that  the  sequel  shows  that, 
if  a  particular  thing  had  been  done  by  the  innocent  vessel,  the  col- 
lision would  have  been  avoided.  "The  question  in  all  such  cases  is 
whether,  in  the  exercise  of  due  care  and  caution  in  the  management 
of  her  at  the  time  in  aiiy  given  case,  such  direction  should  have 
been  given."  Williamson  v.  Barrett,  13  How.  100, 108,  14  L.  Ed.  68. 
Neither  is  it  enpugh,  when  the  negligence  of  the  one  vessel  is  great, 
to  condemn  the  other  to  a  division  of  damages,  that  the  question  is  a 
close  one  ad  to  whether  she  might  not  have  done  something  she  did 
not  do  to  avoid  the  consequences  of  the  other's  negligence.  The  evi- 
dence that  the  situation  was  one  which  required  her  to  do  more 
than  she  did  must  be  clear  and  convincing,  for  all  questions  of  doubt 
should  be  settled  in  her  favor.  We  do  not  think  the  evidence  es- 
tablishes a  case  which  was  so  plain  as  to  make  it  culpable  negli- 
gence for  the  barge  to  presume  that  the  Minch  would  not  be  guilty 
.  of  the  astonishing  fault  of  deliberately  running  into  the  ascending 
tow,  and  that  she  should  be  condemned  for  presuming,  under  the 
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not  sue  in  her  own  name  without  the  intervention  of  a  trustee  or 
next  friend.  Without  regard  to  the  merits  of  this  motion,  such  an 
objection  cannot  for  the  first  time  be  taken  upon  appeal.  Rankin  v. 
Warner,  2  Lea,  302.  No  objection  was  taken  below,  and  no  error  has 
been  assigned.    The  motion  is  therefore  denied. 

He  has  also  moved  to  dismiss  her  suit  because  her  husband,  the 
bankrupt,  who  was  made  party,  did  not  answer,  and  no  decree  pro 
confesso  was  taken.  This  is  equally  untenable.  No  such  objection 
was  made  below,  and  no  error  has  been  assigned  because  the  court 
proceeded  to  a  decree  without  a  pro  confesso  against  the  bankrupt. 
As  the  bankrupt  had  scheduled  the  property  sought  to  be  recovered 
as  his  own,  the  legal  title  vested  in  his  trustee,  who  did  answer  and 
defend.  The  bankrupt  was  therefore  not  an  indispensable  party  to  the 
petitioner's  suit.  A  formal  objection  of  this  kind  cannot  for  the  first 
time  be  made  in  this  court.  Story  v.  Livingston,  13  Pet.  359,  10  L. 
Ed.  200;  Carey  v.  Brown,  92  U.  S.  171,  23  L.  Ed.  469. 

The  first  error  assigned  is  that  the  court  erred  in  allowing  Mrs. 
Estes'  claim  for  rents  and  profits  against  the  bankrupt,  because  the 
claim  was  not  proved  within  one  year  after  adjudication  of  bankrupt- 
cy, as  required  by  secition  57n,  Bankr.  Law  (Act  July  I,  1898,  c.  541, 
30  Stat.  561  [U.  S.  Comp.  St.  1901,  p.  3444].  One  insurmountable 
objection  to  this  assignment  is  that  the  date  of  adjudication  nowhere 
appears  in  the  transcript  of  the  record.  The  counsel  for  appellee 
called  attention  to  this  defect  in  a  printed  brief  bearing  the  file  mark 
of  November  24,  1903.  This  cause  was  not  heard  until  February  8, 
1904,  yet  no  step  was  taken  to  supplement  the  transcript  so  as  to 
show  the  date  of  adjudication.  The  presumptions  are  in  favor  of  the 
correctness  of  the  action  of  the  court  below,  and  if  we  are  to  reverse 
it  must^e  upon  a  transcript  which  will  affirmatively  show  the  ground 
upon  which  the  action  complained  of  was  taken.  But  if  we  assume 
that  the  formal  proof  of  Mrs.  Estes'  claim  for  rents  and  profits,  filed 
January  15,  1903,  was  not  made  until  more  than  one  year  after  date 
of  adjudication,  it  does  not  appear,  and  it  is  not  claimed,  that  her 
petition  setting  up  her  claim  in  the  bankrupt  proceeding  was  not  filed 
within  one  year  after  the  adjudication.  It  would  be  a  narrow  con- 
struction of  sections  57  (30  Stat*.  560  [U.  S.  Comp.  St.  1901,  p.  3443]) 
and  57n  which  would  not  regard  a  claim  so  presented  and  litigated 
in  the  bankrupt  proceeding  as  "proven"  within  the  limitation  of  the 
section.  A  claim  "proven"  within  the  year  is  amendable  after  the 
lapse  of  the  year,  and  the  court  below  probably  regarded  her  petition 
as  a  "statement  under  oath,  in  writing,  signed  by  a  creditor,  setting 
forth  the  claim,"  etc.,  and  therefore  subject  to  amendment,  to  comply 
with  the  further  formalities  of  section  57.  In  this  the  court  did  not 
err.    Hutchison  v.  Otis,  190  U.  S.  552,  555,  23  Sup.  Ct.  778,  47  L.  Ed. 

1179. 

The  solicitors  for  the  appellant,  in  their  brief,  present  an  argument 
against  any  allowance  of  the  claim  for  rent,  based  upon  the  con- 
tention that  Mrs.  Estes  permitted  her  husband  to  collect  and  hold  and 
use  these  rents  for  his  own  purposes,  without  at  any  time  objecting  or 
calling  him  to  account.  The  liability  of  the  bankrupt  to  the  petitioner 
for  the  rents  collected  as  trustee  was  adjudged  by  the  decree  of  Oc- 
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tober  IS,  1902,  and  the  only  matter  referred  to  the  master  was  the 
amount  of  such  rents.  The  decree  of  March  28,  1903,  confirmed  the 
report  settling  the  amount.  The  appeal  is  from  the  last  decree. 
This  was  the  final  decree,  and  a  general  appeal  would  undoubtedly 
open  up  all  prior  decrees  of  an  interlocutory  character.  There  is,  in 
view  ot  the  terms  in  which  this  appeal  was  prayed  and  allowed,  room 
for  regarding  the  appeal  as  limited  to  the  question  of  the  amount  of 
the  rents  collected  by  the  bankrupt  as  trustee  for  his  wife.  But, 
waiving  this,  the  effect  of  the  rule  requiring  an  assignment  of  error 
to  be  filed  in  the  court  below  before  the  appeal  is  allowed  operates  in 
itself  as  a  limitation  of  the  appeal.  No  error  was  assigned  which  rais- 
es any  question  of  the  rightness  of  the  decree  below,  holding  that  the 
petitioner  was  entitled  to  recover  the  tract  of  land  she  sued  for,  or 
the  liability  of  the  bankrupt  to  account  to  her  as  trustee  for  the  rents 
he  had  collected  on  her  land.  Every  error  assigned,  except  the  first, 
that  the  claim  had  not  been  proven  within  one  year  after  adjudication, 
goes  exclusively  to  the  amount  of  rents  collected.  This  is  a  fatal  ob- 
jection to  the  consideration  of  any  other  question. 

The  errors  assigned  from  2  to  9,  inclusive,  complain  that  the  master 
and  the  court  erred  in  respect  to  the  amounts  of  rent  shown  to  have 
been  collected.  This  raises  a  question  of  the  weight  or  sufficiencv  of 
evidence.  The  master  and  the  court  below  concurred  in  the  finding 
of  facts,  and  when  that  is  the  case  this  court  will  not  reverse  or  mod- 
ify, unless  a  very  plain  mistake  is  definitely  pointed  out.  Furrer  v. 
Ferris,  145  U.  S.  132,  12  Sup.  Ct.  821,  36  L.  Ed.  649;  Camden  v.  Stu- 
art, 144  U.  S.  104,  12  Sup.  Ct.  585,  36  L.  Ed.  363;  Kiewert  v.  Juneau, 
T&  Fed.  712,  24  C.  C.  A.  294;  Turley  v.  Turiey,  85  Tenn.  251,  i  S.  W. 
891. 

The  question  was  one  peculiarly  proper  for  an  accounting,  and  we 
see  no  sufficient  reason  for  disturbing  the  results  reached  below. 
Certainly  no  plain  mistake  of  either  law  or  fact  has  been  pointed  out. 
The  result  must  therefore  be  the  affirmation  of  the  decree,  which  is 
accordingly  ordered. 


A.  G.  CORRB  HOTEL  CO.  v.  WBLLS-PARGO  CO. 

(Clrciilt  Court  of  Appeals,  Sixth  Circuit    March  25,  1901) 

No.  1,25a 

Liases— RENEWAXr-CovBNANTS— Estoppel. 

Complainant  rented  a  storeroom,  which  constituted  a  part  of  a  hotel, 
under  a  lease  containing  an  option  for  renewal.  Thereafter  the  entire 
hotel  was  leased  to  defendant,  under  a  lease  which  expressly  provided 
that  it  was  subject  to  the  existing  lease  on  the  store ;  the  tenant  attorn- 
ing and  paying  rent  to  become  due  for  the  same  to  defendant,  its  suc- 
cessors and  assigns.  Complainant's  lease  was  filed  for  record  4^  months 
after  defendant's  lease  of  the  hotel  was  recorded,  and  defendant,  without 
making  any  inquiry  as  to  the  covenants  in  complainant's  lease,  or  examin- 
ing the  record,  continued  to  accept  rent  from  complainant  for  more  than 
a  year  after  complainant's  lease  was  recorded.  HeW,  that  the  clause  in 
defendant's  lease  of  the  hotel,  referring  to  complainant's  lease,  was  a 
limitation  of  defendant's  grant,  and  the  estoppel  created  by  such  clause^ 
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and  confirmed  by  defendant's  conduct  In  accepting  rent  from  complainant 
after  record  of  its  lease,  precluded  defendant  from  denying  complainant's 
right  to  exercise  its  option  to  renew. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

E.  W.  Strong  and  James  T.  Muir,  for  appellant 
C.  B.  Matthews,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  The  case  grows  out  of  the  following 
facts :  On  December  2,  1896,  the  owners  of  the  Gibson  House  Block, 
in  Cincinnati,  made  a  written  lease  of  the  storeroom  and  basement 
at  No.  415  Walnut  street,  in  said  block,  to  the  Wells-Fargo  Company, 
the  appellee,  from  January  i,  1897,  to  April  i,  1902,  at  a  rental  (pay- 
able monthly)  of  $1,900  per  annum,  until  April  I,  1898,  and  there- 
after at  $2,000  per  annum,  until  the  completion  of  the  term.  The  lease 
contained  the  following  covenant : 

"And  it  is  further  covenanted  and  agreed  between  the  parties  aforesaid 
that  the  party  of  the  second  part  shall  have  the  privilege  of  renewing  this 
lease  for  an  additional  term  of  five  years  at  $2,000  per  annum." 

This  lease  was  duly  acknowledged  by  the  parties  in  December, 
1896,  but  not  recorded  until  January  29,  1901.  The  appellee  took 
possession  of  the  leased  premises  on  January  i,  1897,  ^^^  l^as  been  in 
possession  continuously  ever  since,  paying  the  rent  at  first  to  the  own- 
ers of  the  premises,  and  afterwards  to  the  appellant,  the  A.  G.  Corre 
Hotel  Company.  In  1900  the  appellant  entered  into  negotiations  with 
the  owners  of  the  Gibson  House  Block,  through  their  attorney,  Mr. 
Paxton,  for  a  lease  of  the  block.  At  this  time,  m  addition  to  the  lease 
held  by  the  appellee,  there  was  outstanding  a  lease  for  another  store- 
room in  the  Gibson  House  Block,  on  Walnut  street,  to  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company.  Mr.  Paxton  testified  that 
he  wanted  at  first  to  except  from  the  lease  to  the  hotel  company  these 
two  existing  leases,  retaining  them  for  the  estate;  but  the  hotel  com- 
pany insisted  on  having  the  entire  block,  so  the  rental  to  be  paid  by 
it  was  increased  by  the  amourit  of  rental  provided  in  these  two  leases. 
When  he  came  to  dictate  the  final  proposition,  the  question  of  the 
existing  leases  came  up.  He  made  a  search  for  them,  but  failed  to 
find  them.  He  knew  that  tenants  were  in  possession,  paying  rent, 
and  assumed  they  were  there  under  some  sort  of  leases,  but  did  not 
know  the  terms.  So,  as  he  explained,  in  order  to  protect  the  Gibson 
heirs  and  avoid  the  necessity  of  a  postponement  to  ascertain  the  pre- 
cise terms  of  these  leases,  the  following  clause  was  inserted  into  the 
proposition  (which  was  accepted)  and  the  lease : 

"This  lease  Is  subject,  however,  to  the  existing  leases  upon  two  stores  front- 
on Walnut  street;  the  tenants  therein  attorning  and  paying  the  rents  to  be- 
come due  for  said  two  stores  to  the  lessee,  its  successors  and  assigns." 

The  lease  to  the  appellant  (containing  the  above  clause)  was  dated 
July  2,  1900,  and  provided  for  a  lease  for  the  term  of  10  years  and  6 
months,  beginning  July  i,  1900,  and  ending  January  i,  191 1,  at  a 
rental  of  $32,000  per  annum,  payable  in  monthly  installments,  with  the 
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privilege  to  the  lessee  of  an  additional  term  of  lo  years,  at  a  rental  of 
$39,000  per  annum.  This  lease  was  duly  acknowledged,  and  was  re- 
corded, on  September  ii,  1900,  4^  months  before  the  appellee's  lease 
was  left  for  record.  The  appellant  entered  into  possession  of  the  Gib- 
son House  Block  on  July  i,  igoo,  and  thereafter  collected  from  the 
appellee  the  monthly  rental  on  its  lease  for  the  storeroom  on  Walnut 
street;  the  latter  attorning  to  the  former  and  paying  its  rent  in  ac- 
cordance with  the  clause  in  the  former's  lease.  On  January  29,  1901, 
the  appellee's  lease  was  left  for  record,  and  thereafter,  until  April  i, 
1902,  the  appellant  continued  to  recognize  the  appellee  as  lessee,  col- 
lecting the  rent  regularly  as  before. 

On  or  about  March  i,  1902,  the  appellee  notified  the  appellant  and 
the  owners  of  the  Gibson  House  Block  of  its  election  to  renew  its 
lease  for  the  further  term  of  5  years  in  accordance  ,with  the  clause 
quotec^  whereupon  the  appellant  repudiated  the  appellee's  lease,  claim- 
ing it  had  no  toiowledge  of  its  contents,  and  that,  not  being  recorded 
at  the  time  its  own  lease  was  acknowledged  and  placed  on  record, 
the  appellee's  lease  was  fraudulent  as  to  it.  Possession  of  the  prem- 
ises being  demanded  and  refused,  the  appellant  brought  an  action  in 
ejectment  against  the  appellee,  and  the  latter,  having  no  defense  ex- 
cept an  equitable  claim  to  a  renewal  of  the  lease,  recovered  a  judgment. 
Thereupon  this  suit  was  brought  by  the  appellee  to  compel  the  execu- 
tion of  a  lease  for  the  further  term  of  5  years,  and  to  enjoin  the  ap- 
pellant from  enforcing  the  judgment  in  the  ejection  suit.  The  court 
below  rendered  a  decree  as  prayed  for,  from  which  an  appeal  has  been 
taken. 

The  appellant  relies  upon  section  4134  of  the  Revised  Statutes  of 
Ohio  of  1892,  which  provides : 

"All  other  deeds  and  Instruments  of  writing  for  the  conveyance  or  Incum- 
brance of  any  lands  •  •  •  shall  be  recorded,  •  •  •  and  nntll  so  re- 
corded or  filed  for  record,  the  same  shall  be  deemed  fraudulent,  so  far  as  it 
relates  to  a  subsequent  bona  fide  purchaser  haying  at  the  time  of  purchase 
no  knowledge  of  the  existence  of  such  former  deed  or  instrument" 

Counsel  have  discussed  the  question  whether,  in  view  of  the  open, 
ccmtinuous,  and  notorious  possession  by  the  appellee  of  the  storeroom, 
and  of  the  clause  in  appellant's  lease  reciting  the  existence  of  the  ap- 
pellee's lease,  the  appellant  was,  within  the  meaning  of  the  statute,  a 
subsequent  bona  fide  purchaser,  having  at  the  time  of  purchase  no 
knowledge  of  the  existence  of  the  appellee's  lease.  We  prefer,  how- 
ever, to  place  our  decision,  not  upon  the  knowledge  of  the  appellee's 
lease,  brought  home  to  the  appellant  through  open  possession  and  the 
recital  referred  to,  but  upon  the  fact  that  the  conveyance  or  lease  to 
the  appellant  was  by  express  terms  made  subject  to  the  existing  lease 
to  the  appellee.  The  clause  operated  as  a  limitation  of  the  grant. 
There  was  no  conveyance  of  the  storeroom  occupied  by  the  appellee, 
except  subject  to  its  lease.  So  long  as  its  lease  should  exist,  the  ap- 
pellee was  to  attorn  and  pay  rent  to  the  appellant,  and  the  extent  of 
the  conveyance  was  the  substitution  of  the  appellant  for  the  Gibson 
heirs  as  landlord. 

Paraphrasing  the  language  of  the  Supreme  Court  of  Ohio  in  Coe 
V.  R.  R.  Co.,  10  Ohio  St  372,  406,  75  Am.  Dec  518,  it  was  not  in- 
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tended  by  the  statute  relied  on  to  give  to  any  lease,  upon  the  ground 
of  its  prior  record,  an  effect  forbidden  by  the  very  terms  of  the  lease 
itself.  The  appellant's  lease  is  expressly  made  subject  to  the  lease  of 
the  appellee,  and  according  to  the  clear  intent  of  the  parties,  expressed 
upon  its  face,  can  only  operate  subject  to  the  terms  of  the  lease  to 
the  appellee.  The  existence  of  the  lease  to  the  appellee,  and,  there- 
fore, the  rights  under  it,  having  been  expressly  recognized  in  the  lease 
to  the  appellant,  the  appellant  is  estopped  from  questioning  its  validity. 
Wagner  v.  R.  R.  Co.,  22  Ohio  St.  563,  581,  10  Am.  Rep.  770.  See, 
also,  Bercaw  v.  Cockerill;  20  Ohio  St.  166;  Bundy  v.  Iron  Co.,  38 
Ohio  St.  300;  Westervelt  v.  Wyckoff,  32  N.  J.  Eq.  188;  George  V. 
Kent,  7  Allen,  16;  Tuite  v.  Stevens,  98  Mass.  305;  Howard  v.  Chase, 
104  Mass.  249;  Johnson  v.  Thompson,  129  Mass.  398. 

The  estoppel  thus  created  by  the  clause  of  the  lease  was  confirmed 
by  the  conduct  of  the  lessee,  the  appellant.  Having  accepted  ^  lease 
made  in  terms  subject  to  that  of  the  appellee,  it  never  inquired  of  the 
appellee  as  to  the  contents  or  terms  of  its  lease,  but  entered  into  pos- 
session and  at  once  began  to  collect  rent  under  it.  The  collect^  of 
this  rent  was  not  the  making  of  a  new  lease,  but  an  affirmative  recog- 
nition of  the  existing  one.  The  presumption  was  that  the  appellant 
had  informed  itself  of  the  contents  and  terms  of  the  lease  when  it  pro- 
ceeded to  collect  the  rent  It  could  not  expect  to  collect  the  rent  with- 
out complying  with  the  contract  in  all  its  terms.  From  July  i,  1900, 
until  April  I,  1902,  the  appellant  continued  to  collect  rent  from  the 
appellee;  14  months  of  this  time- being  after  the  appellee's  lease  had 
been  placed  on  record,  and  when  the  appellant  was  fully  advised  of 
the  provision  giving  the  appellee  the  option  to  renew  the  lease  for  five 
years  more. 

We  think  the  appellant  was  bound  to  inform  itself  of  the  terms  of 
the  appellee's  lease,  for  it  had  accepted  a  lease  expressly  made  subject 
to  the  appellee's,  and,  therefore^  subject  to  its  terms,  whatever  they 
might  be;  but,  if  there  be  doubt  about  this,  the  appellant  was  in- 
formed, when  the  appellee  put  its  lease  on  record  in  January,  1901,  of 
its  precise  terms,  including  the  renewal  clause,  and  could  not  go  on 
collecting  rent  after  that  time  for  14  months,  without  recognizing  the 
validity  of  the  lease  in  all  its  terms,  and  without  estopping  itself  from 
refusing,  as  landlord,  to  comply  with  the  renewal  clause. 

The  judgment  is  affirmed. 
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THE  GLADESTRY. 

(drcQlt  Court  of  Api^eals,  Second  Circuit    February  23,  1004.) 
Na  167. 

1.  JTUDKBAi.  CouBTA—AppEAir— Findings  of  Trial  Judge— Conclusiveness. 

Where  an  action  was  tried  before  the  District  Judge,  who  saw  all  the 
witnesses,  his  findings  of  fact  will  be  followed  on  appeal. 

2.  Masteb  and  Sebvant—Sesvants  of  Separate  Mastbbs  in  Sams  Wobk— 

Fellow  Sebvants. 

A  firm  of  stevedores  contracted  to  discharge  and  load  a  vessel,  being 
required  to  furnish  all  labor  and  appliances,  except  that  the  ship  was  to 
furnish  winches  and  winchmen.  Plaintiff,  a  servant  of  the  stevedores, 
was  injured  by  the  negligence  of  the  wlnchman  in  failing  to  obey  an  order 
to  reverse  the  winch.  Held,  that  the  wlnchman,  not  being  under  the  con- 
trol of  the  stevedores,  was  not  plaintiff's  fellow  servant,  so  as  to  preclude 
plaintiff  from  recovering  for  his  negligence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Court, 
Eastern  District  of  New  York,  in  favor  of  libelant  for  damages  from  personal 
injuries.  124  Fed.  112.  The  libelant  was  engaged  as  a  stevedore,  working 
in  the  employ  of  the  firm  of  Wilson  &  Irvine,  in  discharging  a  cargo  of  logs 
from  hatch  No.  4  of  the  steamship  Gladestry.  The  winch  which  was  used 
in  connection  with  the  work  was  furnished  by  the  ship  and  run  by  one  of  her 
crew.  It  was  charged  that  the  wlnchman  was  negligent  in  that,  when  the 
gangwayman  sang,  out  to  him  to  "come  back"  (i.  e.,  to  reverse  the  winch),  he 
Went  ahead  with  it,  whereby  the  libelant's  finger  was  crushed. 

J.  Parker  Kirlin,  for  appellant 
Fredk.  B.  Bailey,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges, 

LACOMBE,  Circuit  Judge.  The  libelant,  the  gangwayman,  and 
d,  fellow  workman  all  testified  to  the  winchman's  failure  to  obey  the 
order  given.  The  latter  testifies  that  he  conformed  to  whatever  order 
he  received.  The  cause  was  tried  before  the  District  Judge,  who  saw 
all  the  witnesses,  and  his  findings  of  fact  will  be  followed  here. 

It  is  contended  that  the  winchman  was  a  fellow  servant  vnth  the 
libelant.  There  was  a  similar  contention  in  The  S.  S.  Slingsby,  120 
Fed.  748,  57  C.  C.  A.  52,  where  the  point  was  quite  fully  discussed, 
and  the  conclusion  reached  that  upon  the  facts  of  that  case  the  winch- 
maa  did  not  become  pro  hac  vice  the  servant  of  the  firm  of  stevedores. 
The  important  piece  of  evidence  in  that  case,  as  will  be  seen  from  the 
opinion,  was  the  contract  under  which  the  work  was  being  done.'  By 
its  terms  the  stevedores  agreed  to  "discharge  and  load,"  and  the  own- 
ers of  the  steamship  agreed  to  "furnish  winches  and  drivers  [i.  e., 
winchmen]."    The  contract  in  the  case  at  bar  is  to  the  sarrie  eflFect; 

^  2.  Who  are  fellow  servants,  see  notes  to  Railroad  Co.  v.  Smith,  8  C.  O.  A. 
668 ;  Railway  Co.  v.  Johnston,  9  C.  C.  A.  596 ;  Fllppin  v.  Kimball,  31  C.  C.  A. 
286.  Negligence  of  employ^  of  independent  contractor,  see  note  to  Transport 
Co.  V.  Coneys,  28  C.  C.  A.  392. 

Sefe  Master  and  Servant,  vol.  34,  Cent  Dig.  §  485. 
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its  language  is,  "the  ship  to  furnish  steam  winchmen,  falls  and  slings.*' 
There  has  been  an  effort  to  differentiate  the  case  at  bar  by  the  testimony 
of  one  of  the  firm  of  stevedores  as  to  what  he  understood  he  had  a 
right  to  do  under  this  contract,  and  as  to  what  he  had  been  allowed  to 
do  under  similar  contracts  with  other  parties,  but  it  is  unimportant. 
Under  the  contract  the  ship  retained  the  power  to  select  and  remove 
winchmen,  and  the  case  cannot  be  distinguished  from  that  of  The 
Slingsby. 
The  decree  is  affirmed,  with  interest  and  costs. 


SING  TUCK  et  al.  v.  UNITED  STATEa 

(Circuit  Court  of  Appeals,  Second  Circuit    February  2, 1901) 

No.  177. 

1.  Citizens— Native  Chinese. 

A  child  bom  In  the  United  States  of  Chinese  parents,  who  at  the  time 
were  Chinese  subjects,  but  who  had  a  permanent  domicile  and  residence  in 
the  United  States,  and  were  not  employed  in  any  diplomatic  or  official 
capacity  under  the  Chinese  Emperor,  became  at  birth  a  United  States 
citizen. 

2.  Same— Exclusion— Habeas  Cobpvs. 

Where  an  alleged  Chinese  alien,  apprehended  in  deportation  proceedings, 
establishes  a  prima  facie  case  of  citizenship,  he  is  entitled  to  have  the 
legality  of  his  detention  judicially  determined  on  habeas  corpus,  notwith- 
standing Act  Cong.  Aug.  18,  18&4  (chapter  301,  §  1,  28  Stat  390  [U.  S. 
Comp.  St  1901,  p.  1303]),  declares  that  the  determination  of  the  immigra- 
tion officers  shall  be  final,  unless  reversed  on  appeal  to  the  Secretary  of 
the  Treasury. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  North- 
ern District  of  New  York. 
For  opinion  below,  see  126  Fed.  386. 

This  cause  comes  here  upon  appeal  from  a  decision  of  the  Circuit  Court, 
Northern  District  of  New  York,  dismissing  a  writ  of  habeas  corpus.  The  pe- 
titioners were  Chinese  persons  seeking  to  enter  the  United  States.  They  were 
stopped  by  the  immigration  officers,  who,  upon  examination  and  inquiry,  de- 
cided that  they  were  not  entitled  to  enter,  and  held  them  for  deportation  when 
the  writ  of  habeas  corpus  was  Issued.  The  petition  for  the  writ  avers  that 
the  petitioners,  although  Chinese  persons,  were  born  in  the  United  States,  and 
are  citizens  thefeof.  The  returns  to  the  writ  showed  that  such  examination 
had  been  made,  and  such  decision  (unreversed  on  appeal  to  the  Secretary  of 
Commerce)  had  been  arrived  at  The  Circuit  Court  held  that  "Judgment  has 
been  passed  by  those  officers  competent  and  duly  authorized  and  having  juris- 
diction to  pronounce  it,  and  this  court  is  without  power  in  this  proceeding  to 
annul  or  reverse  it,"  and  dismissed  the  writs. 

R.  M.  Moore,  for  appellants. 
Geo.  B.  Curtiss,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

T 1.  Citizenship  of  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  States,  1 
C.  C.  A.  212 ;  Lee  Sing  Far  v.  United  States,  35  C.  C.  A.  332. 
See  Aliens,  vol.  2,  Cent  Dig.  §  83. 
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LACOMBE,  Circuit  Judge.  The  statutes  relating  to  Chinese  im- 
migration provide  a  method  whereby  all  Chinese  persons  seeking  to 
enter  the  United  States  shall  be  examined  bj'  executive  officers  touch- 
ing their  right  so  to  enter.  It  is  also  provided  in  the  act  of  August 
i8,  1894  (chapter  301,  §  i,  28  Stat.  390  [U.  S.  Comp.  St.  1901,  p. 
1303]),  that  "in  every  case  where  an  alien  is  excluded-  from  admission 
into  the  United  States  *  *  *  the  decision  of  the  appropriate 
immigration  or  customs  officers,  if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  appeal  to  the  Secretary  of  the 
Treasury."  It  is  settled  by  the  decision  in  U.  S.  v.  Wong  Kim  Ark, 
169  U.  S.  649,  18  Sup.  Ct.  456,  42  L.  Ed.  890,  that  a  child  born  in  the 
United  States  of  parents  of  Chinese  descent,  who  at  the  time  of  his 
birth  were  subjects  of  the  Emperor  of  China,  but  had  a  permanent 
domicile  and  residence  in  the  United  States,  and  were  not  employed 
in  any  diplomatic  or  official  capacity  under  the  Emperor  of  China,  be- 
comes at  the  time  of  his  birth  a  citizen  of  the  United  States. 

In  Gee  Fook  Sing  v.  U.  S.,  49  Fed.  146.  i  C.  C.  A.  211,  the  Circuit 
Court  of  Appeals  in  the  Ninth  Circuit  held  that  "the  laws  excluding 
immigrants  who  are  Chinese  laborers  are  inapplicable  to  a  person 
born  in  this  country  *  *  * ;  that  any  person  alleging  himself  to 
be  a  citizen  of  the  United  States,  and  desiring  to  return  to  his  cotfntry 
from  a  foreign  land,  and  that  he  is  prevented  from  doing  so  without 
due  process  of  law,  and  who  on  that  ground  applies  to  any  United 
States  court  for  a  writ  of  habeas  corpus,  is  entitled  to  have  a  hearing 
and  a  judicial  determination  of  the  facts  so  alleged ;  and  that  no  act 
of  Congress  can  be  understood  or  construed  as  a  bar  to  such  hearing 
and  judicial  determination."  In  this  op'inion  we  fully  concur.  We 
need  not  enter  into  the  discussion  of  any  constitutional  questions 
presented  on  the  briefs  (and  which  do  not  come  before  this  court  for 
review).  We  are  satisfied  that,  however  broad  the  language  of  the 
exclusion  acts  may  be,  it  was  not  within  the  intent  of  Congress  to 
submit  the  right  of  a  native-born  citizen  of  the  United  States  to  re- 
turn to  the  land  of  his  birth,  to  the  final  determination  of  executive 
officers.  When,  therefore,  a  Chinese  citizen  of  the  United  States  is 
deprived  of  his  liberty  by  an  executive  officer  who  is  about  to  deport 
him,  we  are  of  the  opinion  that  he  is  entitled  to  apply  to  the  federal 
court  for  a  habeas  corpus  to  inquire  into  the  cause  of  his  detention. 
To  entitle  himself  to  such  writ  he  must,  of  course,  satisfy  the  court 
that  he  can  at  least  make  out  a  prima  facie  case  in  support  of  the 
proposition  that  he  is  a  citizen.  But  when  he  has  done  that,  and  the 
'  writ  has  issued,  he  is  not  precluded  from  insisting  upon  a  judicial  in- 
vestigation of  the  issue  on  any  theory  that  the  decision  of  the  immi- 
gration officers  is  final,  or  that  he  has  failed  to  conform  to  some  of 
the  regulations  required  in  the  case  of  Chinese  persons  who  are 
aliens. 

The  order  of  the  Circuit  Court  is  reversed,  and  cause  remanded 
for  inquiry  into  the  status  of  the  individual  relators.  This  disposi- 
tion of  the  cause  is  not  to  be  taken  as  an  expression  of  opinion  as  to 
whether  in  any  of  the  cases  a  prima  facie  case  even  was  made  out  by 
petitioner. 

128  F.— 38 
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It  has  been  suggested  that  this  decision  will  affect  a  large  number 
of  pending  causes,  and  will  seriously  interfere  with  the  execution  of 
the  Chinese  exclusion  laws  in  the  district.  If  the  district  attorney 
wishes  to  apply  to  the  Supreme  Court  for  a  certiorari,  the  mandate 
will  be  held  until  he  shall  have  had  a  reasonable  opportuni^  so  to  do. 


OOHERR  T.  HOUSTON  et  alT 
(Circuit  Court  of  Appeals,  Second  Circuit    March  9,  1991)  r 

No.  115. 

1.  8Hn»PiNG^Biix  o»  Lading— Packages— iNsuFFicnenr  Pbotktioh— Bub- 

den  OF  PSOOF. 

Where  a  biU  of  lading  for  packages  of  firecrackers  contained  the  usual 
printed  clause  exempting  the  carrier  from  liability  for  breakage,  or  for 
loss  or  damage  arising  from  the  nature  of  the  goods  or  Insufficiency  of 
the  packages,  and  also  contained  a  stipulation  signed  by  the  shipper  to 
the  effect  that  the  steamer  was  not  accountable  for  chafage  or  breakage 
to  insufficiently  protected  property,  and  that  the  packages  were  frail,  on 
proof  of  breakage  of  the  packages  the  carrier,  relying  on  such  indorsement 
for  exemption,  had  the  burden  of  proof  to  establish  tliat  the  damage  was 
due  to  insufficient  protection. 

2.  Saue— Evidence. 

In  an  action  against  a  ship  for  injuries  to  a  cargo  of  firecrackers,  al- 
leged to  have  been  caused  by  defective  stowage,  evidence  Ji^ld  insufficient 
to  establish  that  the  damage  was  the  result  of  insufficient  or  defective 
coverings  on  the  packages. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  opinion  below,  see  123  Fed.  334. 

This  cause  comes  here  on  appeal  from  a  decree  of  the  United  States 
District  Court  for  the  Southern  District  of  New  York  in  favor  of 
libelant  for  $351.60  damages  and  costs,  by  reason  of  breakage  of  cer- 
tain packages  of  firecrackers  shipped  by  libelant  on  respondents'  steamer 
Hilarius  at  New  York,  and  delivered  at  Buenos  Ayrea, 

F.  M.  Brown,  for  appellants, 
.  Clarence  R.  Freeman,  for  appellee. 

Before  LA(!;OMBE,  TOWNSEND,  and  COXE,  Circuit  Judges, 

TOWNSEND,  Circuit  Judge.  The  shipment  in  question  comprised  .  ' 
300  packages  of  firecrackers,  each  package  containing  8  wooden  boxes, 
each  wooden  box  holding  40  packs  of  firecrackers.  The  boxes  were 
made  of  quarter-inch  lumber,  nailed  together,  and  each  box  was  cov- 
ered with  oiled  paper.  The  8  boxes,  covered  with  matting  and  bound 
together  with  rattan,  constituted  a  package  weighing  about  50  pounds. 
Thefe  were  other  packages  of  firecrackers  on  board,  belonging  to  other 
shippers.  Upon  arrival  at  destination  a  considerable  number  of  libel- 
ant's packages  were  found  to  be  broken,  and  their  contents  damaged. 
The  court  below  found  that  the  damage  was  due  to  negligent  stowage.' 

1 1.  See  Shipping,  vol.  44,  Cent  Dig.  S  4S1« 
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The  bill  of  lading  contained  the  usual  printed  clause  exempting  the 
carrier  from  liability  for  "breakage,"  or  for  "loss  or  damage  arising 
from  the  nature  of  the  goods  or  insufficiency  of  packages."  The  bill 
of  lading  was  indorsed  in  writing  as  follows:  "Steamer  not  account- 
able for  chafage  or  breakage  to  insufficiently  protected  property.  Pack- 
ages, firecrackers  frail.  Doherr,  Grimm  &  Co."  The  effect  of  said 
general  printed  provisions  upon  the  respective  rights  and  obligations  of 
the  parties  was  considered  in  a  similar  case  by  Judge  Brown,  in  The 
Lennox,  90  Fed.  308.  The  case  at  bar,  however,  differs  from  The 
Lennox  in  some  of  its  facts,  and  in  having  said  special  written  con- 
tract indorsed  on  the  bill  of  lading,  by  which  the  libelant  agreed  that, 
as  the  packages  were  frail,  the  steamer  should  not  be  accountable  for 
breakage,  provided  they  were  insufficiently  protected.  Upon  proof  of 
breakage,  the  steamer,  relying  on  said  proviso  for  exemption  from 
liability,  has  the  burden  of  proof  to  establish  that  the  damage  was  due 
to  insufficient  protection.  The  question  presented,  therefore,  upon 
this  appeal,  is  whether  the  respondents  have  sustained  this  burden. 

Nordlinger,  who  sold  the  firecrackers  to  libelant,  testified  that  the 
goods  were  properly  packed  for  transportation  by  sea,  and  that  none 
of  the  packages  were  broken  on  the  trip  from  Hong  Kong  to  New 
York.  The  master  of  the  Hilarius  testified  that  the  packages,  on  ar- 
rival at  Buenos  Ayres,  looked  as  though  they  had  subsided  from  their 
own  weight ;  that  "they  were  not  the  usual  standing  of  cases  to  carry 
goods  on  board  of  a  ship" ;  that  "we  generally  have  them  in  stouter 
cases" ;  that  the  cause  of  damage  was  "that  the  cases  were  frail,  and 
that  the  ship  had  encountered  boisterous  weather,  more  or  less,  down 
through  the  southeast  trades."  But  on  cross-examination,  in  answer 
to  the  question  whether  he  had  "ever  carried  firecrackers  before  in 
your  experience,"  he  said :  "I  have  carried  fireworks,  but  never  men- 
tioned as  firecrackers,  except  that."  The  cartman  who  carried  part 
of  the  packages  to  the  steamer,  and  assisted  in  unloading  all  of  them, 
testified  that  the  packages  were  not  frail,  and  that  they  were  delivered 
in  good  condition.  The  stevedore  who  had  charge  of  the  loading  of 
the  cargo  testified  that  all  of  the  packages  were  piled  in  one  pile  on 
the  dock,  and  that  a  few  of  them  broke  from  their  own  weight,  but 
that  they  were  fixed*  up  so  as  to  be  as  good  as  any  other  packages, 
and  were  all  right  when  stowed.  It  does  not  appear  whether  the  pack- 
ages which  brdce  were,  or  were  not,  part  of  libelant's  shipment.  The 
sworn  declaration  of  Pinchetti,  who  was  in  charge  of  the  discharge 
of  the  Hilarius  at  Buenos  Ayres,  contained  a  statement  that  45  bundles 
of  the  shipment  in  question  "turned  out  with  the  covering,  which  was 
of  matting,  broken ;  and,  in  my  opinion,  this  breakage  had  been  caused 
through  the  inferiority  of  the  covering,  compared  with  that  of  the 
other  lots."  The  appraisers  appointed  by  libelant  reported  that  the 
general  aspect  of  the  crushed  packages  indicated  that  the  damage  was 
caused  by  negligent  stowage.  It  appears  from  the  whole  evidence 
that  the  packages  were  of  the  same  character  as  those  ordinarily  used 
for  shipping  firecrackers.  The  testimony  of  the  master  of  the  Hilarius 
shows  that  he  was  referring  to  fireworks,  which  are  packed  in  strong 
wooden  boxes,  and  that  he  knew  nothing  about  how  packages  of  fire- 
cradcers  are  usually  packed.    But  even  if  his  testimony  were  corn- 
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petent,  it  only  serves  to  show  that  he  considered  the  causes  of  damage 
to  be  that  the  cases  were  frail  (a  condition  assented  to  and  provided 
for  in  the  bill  of  lading),  and  that  the  weather  was  boisterous  (a  claim 
which  the  court  below  properly  found  was  unsupported  by  the  evi- 
dence). In  view  of  this  evidence,  and  of  the  further  evidence  on 
which  the  court  below  found  negligent  stowage,  we  conclude  that  the 
respondents  have  failed  to  support  the  burden  assumed  by  their  special 
contract,  of  showing  that  the  damage  was  due  to  insufficient  protection 
of  the  packages. 
The  decree  is  affirmed,  with  interest  and  costs. 


CO-OPERATING  MERCHANTS'  CO.  v.  HALLOCK  et  ai 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  17,  1904.) 

No.  1,249. 

L  PATENTa— Suit  fob  Infbinobment— Dismissal  on  Appeal  fbom  Intkblocu- 
TOBY  Obdeb. 

Where  the  record  on  appeal  from  an  interlocutory  order  granting  a 
preliminary  injunction  restraining  the  infringement  of  a  patent  contains 
sufficient  evidence  to  enable  the  Circuit  Court  of  Appeals  to  determine  that 
the  patent  is  invalid  or  that  for  other  reasons  the  bill  cannot  be  main- 
tained, such  court  may  order  its  dismlssaL  Such  power  will  only  be 
exercised,  however,  in  plain  cases. 

2,  Sami&— Anticipation— Weeding  Machine. 

Evidence  of  anticipation  contained  in  the  record  on  appeal  from  an 
order  granting  a  preliminary  injunction  against  infringement  of  the 
Hallock  patent.  No.  600,782,  for  a  weeding  machine,  held  insufficient  to 
justify  the  appellate  court  in  dismissing  the  bill,  in  view  of  prior  decisions 
Bustaining  the  validity  of  the  patent,  but  such  as  to  warrant  a  reversal 
of  the  order  appealed  ftrom. 

Appeal  irom  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

Howard  P.  Denison,  for  appellant. 

Stem,  Heidman  &  Mehlhope,  for  appellees. 

BeW  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  is  an  appeal  f  rqni  an  order  allowing 
an  injunction  pendente  lite  to  restrain  infringement  of  letters  patent  No. 
^00,782,  issued  to  Daniel  Youngs  Hallock  and  Daniel  Earnest  Hallock 
for  an  improvement  in  weeding  machines.  It  is  now  insisted  that  we 
shall  set  aside  the  injunction  and  dismiss  the  bill  upon  the  contention 
that  the  prior  art,  as  shown  by  certain  prior  patents,  discloses  an  antici- 
pation of  the  first  and  second  claims  of  the  patent,  which  are  the  only 
claims  involved.  In  addition  to  a  defense  of  the  novelty  of  the  claims 
of  the  patent,  the  appellees  contend  that,  inasmuch  as  this  is  only  an  ap- 

Tl.  Review  of  interlocutory  orders  granting  or  continuing  injunctions  In 
Circuit  Court  of  Appeals  in  infringement  suits,  see  notes  to  Gill  &  Fisher  v. 
Browne,  3  C.  C.  A.  572;  Southern  Pac  Co.  v.  Earl,  27  C.  C.  A.  189;  United 
States  Freehold  Land  &  Emigration  Co.  v.  Gallegos,  32  0.  G.  A.  481. 
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peal  from  an  order  allowing  an  injunction  pendente  lite,  this  court  may 
not  consider  any  other  question  than  whether  the  court  below  has  abused 
its  legal  discretion  in  allowing  the  injunction,  all  other  defenses  being 
postponed  until  a  final  hearing. 

In  respect  of  the  power  of  the  court  to  finally  determine  the  validity 
of  the  patent  upon  an  appeal  from  an  order  allowing  a  preliminary 
injunction,  this  court  in  Knoxville  v.  Africa,  23  C.  C.  A.  252,  256,  77 
Fed.  501,  said : 

"In  BiBsell  Carpet  Sweeper  Co.  v.  Goshen  Carpet  Sweeper  Co.,  19  C.  C.  A. 
25,  72  Fed.  545,  this  court  undertook  to  construe  the  seventh  section  of  the  act 
of  March  3,  1891  (chapter  517,  26  Stat.  828).  aUowJng  appeals  to  this  court 
from  orders  or  decrees  allowing  or  refusing  preliminary  or  interlocutory  in- 
junctions, and  to  indicate  our  practice  upon  appeals  from  both  kinds  of  in- 
junctions. We  there  said,  touching  appeals  from  both  kinds  of  injunctions, 
that :  'Where  a  preliminary  injunction  is  allowed  upon  a  prima  facie  showing 
and  without  the  determination  of  the  merits,  this  court  will  ordiniarily,  on  an 
appeal,  consider  only  the  question  as  to  whether,  on  the  prima  facie  case  made, 
there  has  been  an  abuse  of  discretion.  Such  preliminary  injunctions  are  ordi- 
narily intended  to  operate  only  pendente  lite,  or  until  a  hearing  on  the  merits 
can  be  had.  They  are  granted  upon  a  mere  summary  showing  upon  affidavits. 
Their  issuance  is  not  a  matter  of  right,  and  rests  in  the  sound  discretion  of 
the  judge.'  In  the  same  opinion  we  also  said,  in  regard  to  the  same  class  of 
appeals,  that:  'Quite  another  question  would  arise  if,  on  an  appeal  from 
such  an  order,  this  court,  upon  the  record,  should  conclude,  not  only  that  no 
case  was  exhibited  for  a  preliminary  injunction,  but  also  that  the  bill  could 
not  be  entertained  for  any  purpose.  In  such  a  situation,  shall  it  refuse  to  de- ' 
termine  the  case  upon  the  merits,  and  refuse  to  direct  'the  lower  court  to  dis- 
miss the  bill?  Must  it  confine  itself  to  a  mere  expression  of  opinion  that  the 
discretion  of  the  court*  had  been  erroneously  exercised,  and  permit  a  fruitless 
suit  to  be  prosecuted  to  a  final  decree,  ultimately  to  end  in  dismissal?  Clearly, 
the  court  ought  not  to  Idly  sit,  and  merely  advise  the  counsel  and  lower  court, 
but  should,  if  it  has  jurisdiction,  and  It  has  before  it  a  sufficient  record  to 
enable  it  to  do  justice,  pronounce  a  judgment  upon  the  merits,  and  direct  the 
inferior  court  to  do  what  it  originally  ought  to  have  done.* " 

In  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co.,  177  U.  S.  485,  495,  20  Sup. 
Ct.  712,  44  L.  Ed.  856,  Knoxville  v,  Africa  was  expressly  approved. 

Recognizing  the  distinction  between  the  two  classes  of  appeals  al- 
lowed under  the  seventh  section  of  the  act  of  189 1,  and  that  the  doc- 
trine of  Smith  V.  Vulcan  Iron,  Works,  165  U.  S.  518,  17  Sup.  Ct.  407, 
41  L.  Ed.  810,  did  not  necessarily  apply  to  both  kinds  of  injunction 
orders,  Justice  Brown,  speaking  for  the  court,  said : 

"Does  this  doctrine  apply  to  a  case  where  temporary  injunction  is  granted 
pendente  lite  upon  affidavits  and  immediately  upon  the  filing  of  a  bill?  We 
are  of  opinion  that  this  must  be  determined  from  the  circumstances  of  the  par- 
ticular case.  If  the  showing  made  by  the  plaintiff  be  incomplete ;  if  the  order 
for  the  Injunction  be  reversed,  because  Injunction  was  not  the  proper  remedy, 
or  because,  under  the  particular  circumstances  of  the  case,  it  should  not  have 
been  granted;  or  if  other  relief  be  possible,  notwithstanding  the  Injunction 
to  be  refused — ^then,  clearly,  the  case  should  be  remanded  for  a  full  hearing 
upon  pleadings  and  proofs.  But  if  the  bill  be  obviously  devoid  of  equity  upon 
its  face,  and  such  invalidity  be  incapable  of  remedy  by  amendment,  or  if  the 
patent  manifestly  fall  to  disclose  a  patentable  novelty  in  the  invention,  we 
know  of  no  reason  why,  to  save  a  protracted  litigation,  the  court  may  not  order 
the  bill  to  be  dismissed.  Ordinarily,  If  the  case  Involve  a  question  of  fact,  as 
of  anticipation  or  infringement,  we  think  the  parties  are  entitied  to  put  In 
their  evidence  in  the  manner  prescribed  by  the  rules  of  this  court  for  taking 
testimony  in  equity  cases.  But  if  there  be  nothing  in  the  affidavits  tending  to 
throw  a  doubt  upon  the  existence  or  date  of  the  anticipating  devices,  and  glv- 
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ing  them  their  proper  effect,  they  establish  the  invalidity  of  the  patent;  or 
if  no  question  be  made  regarding  the  identity  of  the  alleged  infringing  device, 
and  it  appear  clear  that  such  device  is  not  an  infringement,  and  no  suggestion 
be  made  of  further  proofs  upon  the  subject,  we  think  the  court  should  not  only 
overrule  the  order  for  the  injunction,  but  dismiss  the  bill." 

In  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Carpet  Sweq)er  Co.,  19 
C.  C.  A.  25,  72  Fed.  545,  we  overruled  Watch  Co.  v.  Robbins,  52  Fed. 
337,  3  C.  C.  A.  103,  so  far  as  that  case  denied  to  this  court,  upon  an  ap- 
peal from  an  interlocutory  injunction,  after  a  decree  determining  the 
validity  of  the  patent,  the  right  to  do  more  than  determine  whether  the 
injunction  had  been  improvidently  granted  in  the  exercise  of  a  legal 
discretion. 

In  Blount  v.  Societe  Anonyme,  53  Fed.  98,  3  C.  C.  A,  455,  459,  and 
Duplex  Press  Co.  v.  Campbell  Printing  Press  Co.,  69  Fed.  250,  16 
C.  C.  A.  220,  222,  both  being  appeals  from  orders  allowing  injunctions 
pendente  lite,  the  doctrine  of  Watch  Co.  v.  Robbins  was  applied. 

But  so  far  as  those  cases  deny  that  this  court  may  consider  and  decide 
the  merits  of  tlie  case,  when,  upon  such  an  appeal,  we  shall  find  tliat 
the  question  of  the  validity  of  the  patent  involved  is  so  fully  presented 
by  the  record  that  no  amendment  of  the  bill  and  no  additional  evidence 
could  change  or  effect  the  final  result,  they  are  necessarily  overruled  by 
the  subsequent  decisions  in  Bissell  Carpet  Sweeper  Co.  v.  Goshen 
Carpet  Sweeper  Co.,  72  Fed.  545,  ip  C.  C.  A.  25 ;  Knoxville  v.  Africa, 
77  Fed.  501,  23  C.  t.  A.  252 ;  Smith  v.  Vulcan  Ironworks,  165  U.  S. 
518,  17  Sup.  Ct  407,  41  L.  Ed.  810;  and  Mast,  Foos  &  Co.  v.  Stover 
Mfg.  Co.,  177  U.  S.  485,  20  Sup.  Ct.  708,  44  L.  Ed.  856. 

But  it  must  be  conceded  that  upon  such  an  appeal  the  case  against  the 
patent  must  be  a  very  plain  one  before  the  court  would  be  justified  in 
holding  it  void  for  want  of  novelty  upon  its  face,  or  in  reaching  the 
same  result  upon  a  contested  question  of  anticipation  arising  upon 
prior  patents  and  their  exemplification  by  ex  parte  affidavits  of  patent 
experts.  Milner  v.  Yesbera,  in  Fed.  386,  49  C.  C.  A.  397;  Higgins 
Mfg.  Co.  V.  Scherer,  100  Fed.  459,  40  C.  C.  A.  491. 

In  the  case  at  bar  the  injunction  was  allowed  upon  the  bill,  an  un- 
sworn answer,  affidavits  upon  the  subject  of  infringement  explaining 
the  patent  in  suit  and  certain  prior  patents  claimed  to  anticipate.  In 
addition  there  were  affidavits  showing  the  large  sale  of  the  patent  in 
suit,  and  tending  to  show  that  no  prior  weeder  had  ever  been  a  success. 
That  the  patent  is  void  upon  its  face  cannot  be  seriously  contended. 
If,  therefore,  we  are  to  direct  the  dismissal  of  the  bill  it  must  be  upon 
the  evidence  tending  to  show  anticipation. 

Among  the  alleged  anticipating  patents  is  one  to  Carlisle  for  a  horse 
rake,  which  is  supposed  to  show  the  patented  tooth.  There  are  also 
three  patents  for  spring  harrow  teeth,  the  closest  one  being  one  issued 
to  A.  V.  Ryder.  But  it  appeared  below  that  the  complainant's  patent 
had  been  sustained  upon  its  merits  after  a  final  hearing  by  Judge  Coxe 
in  the  case  of  Hallock  v.  Davison  (C.  C.)  107  Fed.  482,  and  that  every 
one  of  the  patents  now  relied  on  had  been  in  that  case.  It  now  appears 
that  since  Judge  Coxe's  decision  the  same  patent  has  been  upheld  upon 
an  application  for  a  preliminary  injunction  by  judge  Ray  in  Hallock 
v.  Babcock  Mfg.  Co.  (C.  C.)  124  Fed.  226. 
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We  confess  to  the  fact  that  we  entertain  grave  doubt  as  to  whether 
iipc«i  a  fuller  understanding  of  the  history  of  the  art  the  harrow  tooth 
of  the  Ryder  patent  will  not  be  found  to  be  an  anticipation.  But  we 
are  not  satisfied  that,  if  opportunity  be  afforded  the  complainants  to 
produce  their  full  proof  in  the  usual  course  of  practice,  they  may  not 
be  able  to  show  that  the  tooth  of  the  patent  does  involve  patentable  dif- 
ferences. In  this  state  of  mind  it  is  better  tliat  any  decision  upon  the 
merits  shall  be  postponed  until  a  final  and  full  hearing  can  be  had. 

In  view,  however,  of  the  grave  doubt  entertained  as  to  the  novelty 
of  the  patent,  we  have  conduded  to  remand,  with  direction  that  the 
injunction  be  dissolved  upon  the  execution  of  a  bofid  by  the  defendants 
below,'  with  satisfactory  security,  in  such  sum  as  shall  be  determined  by 
the  court  below,  conditioned  to  account  for  and  pay  all  damages  result- 
ing from  the  manufacture  or  sale  of  the  alleged  infringing  device  after 
the  dissolution  and  prior  to  a  final  decree  sustaining  the  patent  and 
finding  infringement.  But,  if  the  appellant  declines  to  give  such  bond, 
the  injunction  will  be  dissolved  unless  the  complainant  shall  execute  a 
bond  in  a  sum  to  be  settled  by  the  court  below,  with  good  security, 
conditioned  to  pay  all  damages  which  shall  result  from  tlie  wrongful 
suing  out  of  the  injunction. 

The  costs  of  this  appeal  may  abide  the  final  decree. 


KIROHBBRGBR  et  al.  t.  AMERICAN  ACETYLENE  BURNER  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  22, 1904.) 

No.  174. 

L  Patents— Anticipation— Sufficiency  of  Proof. 

In  the  specification  of  a  patent  in  suit,  for  a  gas  burner,  the  patentee 
stated  that  it  was  preferably  made  of  lava,  but  such  material  was  not 
made  an  element  of  the  claims.  It  was  shown  that  when  so  made  the 
burner  was  practically  efficient,  and  overcame  the  objections  to  prior 
burners.  It  was  also  shown  that  the  burner  of  an  alleged  anticipatory 
patent,  somewhat  similar  in  construction,  but  made  of  brass,  was  not  so 
efficient,  nor  practically  operative ;  and  complainants  admitted  that  their 
burner  would  not  be,  if  made  of  brass.  Held^  that  in  order  to  establish 
anticipation,  by  showing  that  the  difference  was  in  the  material  used,  and 
not  in  the  manner  of  construction,  which  was  the  thing  patented,  defend- 
ant had  the  burden  of  proving  that  the  alleged  ai^tlcipatory  device,  if  made 
of  lava,  would  be  practically  operative  and  efficient — ^a  different  principle 
of  operation  being  claimed  by  each  of  the  patentees. 

2.  Same— Vamdity  of  Claims— Amendment  or  Specification. 

An  Inventor  may  so  amend  his  specification  as  to  include  therein  all 
the  advantages  within  the  scope  of  his  invention,  where  his  amendment 
is  filed  before  other  inventors  have  entered  the  field,  whose  rights  might 
be  prejudiced,  and  the  original  drawings  and  specification  sufficiently  show 
and  suggest  the  claims  finally  made. 

8.  Same. 

Where  the  original  specification  for  a  patent  sufficiently  disclosed  the 
nature  of  the  invention  claimed,  and  sufficiently  suggested  the  process  in- 
volved therein,  it  is  permissible  to  amend  so  as  to  include  claima  covering 
the  process,  as  well  as  the  mechanical  structure. 
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4.  Same— Infringement—Tip  fob  Acettlene  Gas  Bubnebs. 

The  Dolan  patent,  No.  589,342,  for  a  process  of  burning  acetylene  gas, 
which  consists  in  surrounding  the  Jet  of  gas  with  an  envelope  of  air  in 
a  chamber  above  the  discharge  orifice  of  the  burner,  for  the  purpose  of 
.  preventing  its  combustion  in  immediate  contact  with  the  burner,  and  until 
it  passes  out  of  the  chamber,  as  distinguished  from  the  air-mixing  process 
of  the  prior  art,  and  also  for  a  burner  tip  adapted  to  carry  out  such 
process,  was  not  anticipated,  and  is  valid.  Claims  1,  2,  and  3  also  held 
infringed. 

Appeal  from*  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

For  opinion  below,  see  124  Fed.  764. 

This  case  comes  here  on  appeal  from  a  decree  of  the  United  States 
Circuit  Court  for  the  Northern  District  of  New  York  adjudicating 
validity,  and  infringement  by  defendants,  of  complainants*  patent,  No. 
589,342,  granted  August  31, 1897,  to  E.  J.  Dolan,  for  a  tip  for  acetylene 
gas  burners. 

F.  F.  Church,  for  appellants. 
Louis  C.  Raegener,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judp^e.  It  appears  from  the  record  that  the 
acetylene  light  industry  owes  its  origin  to  the  discovery  by  Thomas  L. 
Wilson  that  calcium  carbide,  which  prior  to  his  discovery  had  been 
unknown,  so  far  as  concerned  any  commercial  purposes,  could  be  elec- 
trically produced  in  large  quantities,  and  that  acetylene  gas  could  be 
practically,  successfully,  and  economically  generated  therefrom.  This 
discovery  was  considered  so  important  that  several  million  dollars  were 
expended  in  the  purchase  and  sale  of  rights  under  the  Wilson  patents. 
Owing  to  the  peculiar  richness  of  this  gas  in  carbon,  it  was  soon 
found  that  it  could  not  be  practically  used  for  any  great  length  of  time 
in  any  of  the  burners  of  the  prior  art,  or  in  those  originally  devised 
especially  for  burning  acetylene  gas.  Complainants  unsuccessfully 
tried  all  the  kinds  of  burners  which  they  could  get  in  the  market,  and 
those  furnished  by  various  manufacturers.  Two  difficulties  were  en- 
countered: First,  an  insufficient  consumption  of  the  carbon,  so  that 
the  gas  smoked,  and  floating  particles  of  carbon  were  distributed 
through  the. atmosphere;  and,  second,  a  clogging  of  the  orifices  of  the 
burners,  after  a  few  hours  of  use,  by  carbon  deposited  during  the 
process  of  combustion-  At  this  crisis  the  attention  of  the  complain- 
ants was  called  to  the  burner  of  the  patent  in  suit,  which  obviated  the 
objections  previously  encountered,  and  was  capable  of  successful  prac- 
tical operation  for  more  than  1,000  hours.  The  difficulties  attendant 
upon  the  use  of  prior  devices,  and  the  theory  of  his  invention,  are 
stated  by  the  patentee  in  his  specification  as  follows : 

**It  is  well  known  that  great  difficulties  have  been  experienced  in  the  mak- 
ing of  a  suitable  burner  for  acetylene  gas.  The  difficulties  have  largely  been 
due  to  the  fact  that,  after  a  certain  time  of  burning,  a  deposit  has  been  formed 
at  the  point  of  exit  of  the  gas  from  the  burner,  which  has  gradually  choked 
the  outlet  and  distorted  the  flame.  This  difficulty  is  not  cured  by  merely 
mingling  air  with  the  gas  before  it  is  burned.  The  difficulty  seems  to  be  due 
to  the  fact  that  acetylene  decomposes  at  about  a  red  heat,  forming  benzol,  car- 
bon, hydrogen,  and  other  compounds.    If  at  this  point  of  decomposition  a  re- 
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ceptlye  surface  is  present  the  carbon  is  likely  to  deposit  upon  snch  surface, 
producing  the  difficulty  above  described.  It  is  obvious  that,  if  a  substantial 
separaticm  can  be  made  between  the  bumer-sturface  and  the  acetylene  as  it  is- 
sues from  the  burner,  this  deposit  is  less  likely  to  occur.  This  deposit  has  also 
been  found,  in  practice,  to  be  less  when  acetylene  mingled  with  air  is  burned 
than  when  pure  acetylene  is  burned." 

The  patented  burner  comprises  a  tip,  preferably  made  of  lava  or  other 
material  of  a  like  character,  provided  with  a  contracted  passage  or 
opening  connecting  the  larger  supply  gas  passage  and  the  larger  pas- 
sage terminating  at  the  extreme  end  of  the  burner  tip.  The  construc- 
tion of  the  tip  is  shown  by  the  following  copy  of  Fig.  I  of  the  draw- 
ings of  the  patent: 


* 


The  patentee  says: 

••In  order  to  prevent  the  deposit  of  carbon  within  the  burner  or  at  the  burner- 
top,  and  thereby  Insure  a  perfect  combustion  and  a  smokeless  flame  at  the 
point  where  the  same  is  formed,  I  provide  a  series  of  inclined  air-passages, 
a,  a,  which  lead  into  the  enlarged  passage,  E,  above  the  point  at  which  the  con- 
tracted opening,  C,  is  provided.  Ordinarily  a  single  row  or  series  of  these 
air-passages  will  be  found  to  be  sufficient,  as  is  shown  in  Figs.  1  and  3  of  the 
drawings,  though,  if  for  any  reason  it  should  be  preferred,  two  or  more  may 
be  provided,  as  shown  in  Figs.  2  and  4  of  the  drawings.'* 

He  further  states  that  he  finds  it  advisable  to  use  this  burner  in  du- 
plex form,  or  in  pairs  inclined  toward  each  other,  so  that  the  flames 
from  the  two  tips,  uniting  at  a  point  above  the  plane  of  the  tips,  form 
a  single  flat  flame,  having  great  illuminating  power.  The  patentee 
further  explains  the  operation  of  his  device,  as  he  understands  it,  as 
follows : 

"The  operation  of  this  device  seems  to  be  that  the  gas  under  pressiure  escap- 
ing in  a  cylindrical  jet  through  the  opening,  C,  draws  in  on  all  sides  an  envelope 
of  air  through  the  openings,  a.  This  is  due  to  the  fact  that  the  chamber,  E, 
is  larger  than  the  outlet,  0,  and  to  the  fact  that  the  air-inlets,  a,  substantially 
surround  tne  issuing  gas-jet.  The  result  of  this  arrangement  seems  to  be  to 
so  cool  the  outside  or  the  flame  as  to  prevent  any  deposit  of  carbon  at  the 
point  of  egress.  It  is,  of  course,  essential  that  the  gas  have  sufficient  pressure 
— say  from  three  to  four  inches  of  water — to  draw  in  the  necessary  amount 
of  air.  The  result  here  "accomplished  would  not  be  accomplished  by  an  ordi- 
nary air-mixing  burner  in  which  the  air  was  mingled  generally  with  the  body 
of  the  gas — as,  for  instance,  a  burner  of  the  type  patented  to  Thomas  Holliday 
on  April  20,  1897,  No.  581,117.  In  that  type  of  burner  there  is  an  intermediate 
chamber  provided  for  the  special  purpose  of  mingling  the  air  and  gas  before 
they  escape  from  the  burner.  In  my  burner  an  absolutely  unob8tr\icted 
passage  is  provided  for  the  escape  of  the  original  jet  of  gas  formed  by  the  con- 


Digitized  by 


Google 


602  128  FBDBBAL  RBPORTQR. 

strioted  opening,  C.    By  reason  of  this  fact  It  is  substantially  necessary  to  have 
two  Jets,  if  a  flame  of  considerable  candle-power  is  desired.'' 

The  claims  in  suit  are  as  follows : 

"(1)  The  process  of  burning  acetylene  gas,  which  consists  in  projecting  a 
small  cylinder  of  gas,  in  surrounding  the  same  with  an  envelope  of  air  insuffi- 
cient to  cause  combustion  of  all  the  gas,  and  in  finally  supplying  the  gas  with 
an  additional  amount  of  oxygen  by  allowing  the  stream  of  gas  to  expand  above 
the  burner-tip  into  contact  with  the  air,  thereby  burning  the  same,  substan- 
tially as  described. 

"(2)  The  process  of  burning  acetylene  gas,  which  consists  in  projecting  to- 
ward each  other  two  cylinders  of  acetylene  gas,  in  surrounding  the  same 
with  envelopes  of  air  insufficient  to  produce  combustion  of  all  the  gas,  and  in 
finally  causing  the  cylinders  of  gas  to  impinge  upon  each  other  and  produce 
a  fiat  flame,  substantially  as  described. 

"(3)  The  combination  in  an  acetylene-burner  of  the  block.  A,  having  the 
minute  opening,  C,  the  cylindrical  opening,  E,  opening  without  obstruction 
to  the  atmosphere,  and  the  air-passages,  a,  substantially  as  described. 

'*(4)  The  combination  in  an  acetylene-burner  of  two  air-mixing  bumerB 
mounted  upon  a  suitable  Isupport  and  inclined  toward  each  other,  the  said 
burners  being  each  provided  with  an  air-ejecting  apparatus  within  the  burner 
itself,  substantially  as  described." 

The  preliminary  question  of  title  in  complainants  was  raised  by  their 
failure  to  produce  the  assignment  to  them  of  the  sole  and  exclusive 
right  to  the  patent,  as  pleaded  in  the  bill.  In  view  of  the  finding  of 
the  court  below  that  complainants'  title  as  alleged  was  admitted  in  the 
court  below,  and  the  statement  of  counsel  that  the  assignment  as 
pleaded  was  ready  to  be  produced  in  court,  showing  such  exclusive 
license  in  complainants,  we  conclude  that  title  has  been  sufficiently 
proved. 

The  theory  of  prior  constructors  of  gas  burners  adapted  to  the  use 
of  gas  rich  in  carbon,  for  illuminating  purposes,  was  to  secure  a  com- 
plete mixture  of  the  gas  and  air  in  suitable  proportions  within  the 
burner.  For  this  purpose  they  used  various  modifications  of  the  well- 
known  Bunsen  burner.  In  the  Bunsen  burner,  a  long  tube,  having 
openings  at  the  bottom  for  the  admission  of  air,  is  placed  over  the  tip 
irom  which  gas  issues,  and  the  jet  of  gas  passing  up  the  tube  create 
a  draft  which  draws  in  the  air  at  the  openings.  The  tube  thus  consti- 
tutes a  mixing  chamber,  from  the  top  of  which  issues  the  mixture  of 
air  and  gas.  In  this  manner  all  the  carbon  particles  are  consumed, 
and  a  nonluminous  flame  is  produced  for  heating  purposes.  Later 
a  modification  of  the  Bunsen  burner,  sometimes  called  the  "Semi-Bun- 
sen,"  was  made,  having  openings  in  the  sides  of  the  burners  for  the 
admission  of  a  small  quantity  of  air — just  sufficient  to  prevent  smok- 
ing, but  not  sufficient  to  interfere  with  the  producticMi  of  a  luminous 
flame.  This  semi-Bunsen  burner  was  adapted  for  use  with  very  rich 
forms  of  gas,  which  were  liable  to  smoke  in  ordinary  burners.  When 
tried  with  acetylene,  it  obviated  said  first  objection  of  smoking,  but 
after  a  short  time  it  became  clogged  with  deposits  of  carbon  and  was 
useless.  In  his  patent.  No.  555,198,  for  the  process  of  making  said 
gas,  Wilson  proposed  preferably  to  mix  the  gas  and  air  in  a  holder, 
but  suggests  that  "it  is  also  possible  to  supply  or  add  the  oxygen  or 
air  required  at  the  burner."  This  reference  is  to  the  semi-Bunsen 
burner,  or  aero-burner  of  the  Bunsen  type,  adapted  for  use  for  illu- 
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minating  purposes,  then  well  known  in  the  art,  early  examples  of  which 
are  shown  in  Jones  &  Collins  patent,  No.  56,949,  and  Averill  patent, 
No.  141415,  where  the  intermingling  of  gas  and  air  is  effected  in  the 
burner. 

The  defendants  manufacture  their  burners  in  accordance  with  a  por- 
tion of  the  provisions  of  patents  No.  617,942,  dated  January  17,  1899, 
and  No.  634,838,  dated  October  lo,  1899,  issued  to  Henry  E.  Shaffer, 
and  their  contention  is  that  said  burners  are  merely  improved  forms 
of  the  constructions  known  to  the  prior  art.  Their  substantial  defense 
in  this  connection  is  well  stated  by  the  defendants'  expert  as  follows : 

"My  view  is  that  the  processes  for  burning  acetylene  mentioned  in  the  first 
and  second  claims  of  the  patent  in  suit  lack  substantial  novelty,  in  view  of 
the  prior  art,  and  that  they  are  not  infringed,  because  in  defendants'  burners 
the  operation  is  more  to  mix  the  air  with  the  gas  Jet  as  it  passes  through  the. 
discharge  passage  of  the  burner,  than  to  merely  envelop  the  gas  jet  by  air, 
without  causing  a  mixture,  wliich  seems  to  be  the  point  on  which  the  opera- 
tions of  the  first  and  second  claims  stand." 

In  support  of  these  contentions  various  patents  were  introduced  by 
defendants,  which  specifically  describe  constructions. whereby  the  air 
is  mixed  with  gas  in  the  body  of  the  burner.  It  is  unnecessary  to 
discuss  these  constructions,  because  it  is  admitted  that  the  prior  French 
patent  to  Bullier,  No.  246,768,  and  Figs.  7  and  9  of  said  patent,  show 
the  nearest  approximation  to  the  burner  of  the  patent  in  suit.  Copies 
of  these  drawings  are  given  below  r 


N 
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The  BulHer  patent  is  for  a  burner  for  acetylene  and  other  rich  gases. 
The  gas  inlet  orifice  in  Fig.  9  is  opposite  the  lower  air  orifice,  b.  In 
Fig.  7  the  air  enters  at  the  orifice  d.    The  patentee  states  that: 

**The  small  air  openings,  b,  may  be  of  any  number— three  or  four  in  a  row, 
for  example.  A  sliding  ring,  c,  is  frictionally  mounted  on  each  branch  of  the 
burner,  so  that  one  or  more  rows  of  the  openings,  b,  can  be  opened,  and  con- 
sequently the  admission  of  air  regulated.** 

The  patentee  further  says : 

**It  will  be  understood  that  the  burner  can  be  composed  of  any  number  of 
branches.  Instead  of  allowing  the  air  to  come  in  laterally,  1  reserve  the  right 
to  cause  it  to  come  in  at  the  middle  of  the  burner,  and  the  gas  from  the  side ; 
that  is  to  say,  to  apply  a  reversal  of  the  arrangement  described  in  the  patent" 

The  whole  patent  depends  upon  the  theory  of  a  mixture  of  air  and 
gas.  The  patentee  explains  that  the  nozzle,  a,  in  Fig.  7,  contains  a 
very  small  orifice,  b,  through  which  gas  escapes  into  the  tip,  c,  pro- 
vided with  the  air  orifice,  d.    The  patentee  says  that  the  arrangement 
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shown  in  the  drawing  is  similar  in  principle  to  that  of  a  Bunsen  burner ; 
that  the  mixture  is  formed  in  -the  tip,  c ;  that  the  air  conduits  are  so 
arranged  that  "the  current  of  gas  entrains  a  certain  ijuantity  of  air, 
which,  mixing  with  the  gas,  causes  the  complete  combustion  of  the 
gas. 

This  burner  is  in  many  respects  strikingly  like  that  of  the  patent  in 
suit.  There  are,  however,  these  radical  differences  in  construction: 
The  air-passages  in  the  Bullier  burner  are  located  at  such  a  distance 
below  the  head  as  to  afford  an  opportunity  for,  if  not  to  necessarily 
cause,  a  thorough  mixing  of  air  and  gas,  while  in  the  patent  in  suit 
the  small  chamber  and  orifice  are  so  located  at  the  uppermost  end  of 
the  burner  as  to  apparently  prevent  such  mixing.  The  statement  of 
Bullier  that  he  reserves  the  right  to  reverse  the  arrangement  shown  in 
Fig.  ID,  which  is  practically  the  same  as  Fig.  9,  further  shows  that  his 
chief  idea  was  to  secure  a  thorough  mixture,  whether  the  gas  came  in 
first,  and  the  air  later,  or  vice  versa.  In  his  later  United  States  patent, 
which  is  subsequent  to  the  patent  in  suit,  Bullier  omits  the  sugjgestion 
of  the  reversal  of  parts,  and  he  claims  "means  for  commingling  the 
air  and  gas  within  the  burner  M,"  confines  himself  to  the  construction 
covered  by  Figs.  9  and  10.  of  his  earlier  patent,  and  illustrates  it  by 
drawings  of  the  same  long  tips,  like  those  of  the  Bunsen  burner,  witti 
gas  orifices  near  their  bottom,  and  with  air  orifices  not  located  in  the 
extreme  head  of  the  burner. 

It  must  be  conceded,  upon  all  the  evidence,  that  Bullier  nowhere 
shows,  describes,  or  claims  any  construction  designed  to  surround  the 
jet  of  gas  with  an  evelope  of  air,  and  this  is  admitted  by  defendants. 
They  claim,  however,  that  the  theory  of  envelopment  stated  by  Dolan 
is  immaterial  upon  the  question  of  infringement,  provided  prior  de- 
vices, irrespective  of  the  theories  of  their  inventors,  were  capable  of 
accomplishing  the  result  achieved  by  him.  Relying  upon  this  con- 
tention, they  produced  various  brass  burners  of  the  prior  art,  and 
stated  that  they  had  been  subjected  to  a  test,  and  that  all  of  them  suc- 
cessfully burned  acetylene  gas  for  a  brief  period  of  time.  These  burn- 
ers included,  inter  alia,  one  of  the  Bullier  patent,  as  shown  in  Fig.  7. 
The  complainants'  expert  thereupon  took  these  burners,  tested  them 
during  a  perior  of  23  hours,  and  took  photographs  of  them  at  diflfer- 
ent  periods  during  said  burning  operation.  The  Bullier  burner  burned 
for  18  hours,  and  then  became  clogged.  The  other  burners  tested, 
with  one  exception,  gave  out  at  an  earlier  period. 

Defendants  claim  that,  if  said  burners  of  the  prior  art  had  been  made 
of  lava  or  steatite,  they  would  have  burned  uninterruptedly,  without 
clogging,  and  that  the  burner  of  the  Dolan  patent  was  practically  in- 
operative when  made  of  brass.  Thereupon  the  following  stipulation 
was  entered  into : 

••For  the  purposes  of  this  case,  It  Is  hereby  stipulated  and  agreed  that  burn- 
ers made  wholly  of  brass,  but  otherwise  In  exact  accordance  with  the  direc- 
tions of  the  Dolan  patent  No.  589,342,  in  suit  would  clog  up  and  be  inoper- 
ative at  the  end  of  fifty  (50)  hours  for  the  burning  of  acetylene  gas." 

This  condition  of  affairs  raises  a  close  question,  There  was  no  evi- 
dence in  the  record  that  the  Bullier  patent  had  ever  been  commercially 
used.     The  tests,  considered  alone,  left  the  question  open  whether  it 
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was  a  mere  paper  patent,  or  was  capable  of  successful  practical  oper- 
ation. Complainants,  by  their  stipulation,  admit  that  the  burner  of 
the  patent  in  suit,  if  made  of  brass,  would  have  become  clogged  within 
a  period  of  time  shorter  than  that  in  which  one  of  the  prior  devices 
burned  successfully.  We  conclude,  however,  that,  inasmuch  as  de- 
fendants' contention  is  based  on  the  claim  that  the  Bullier  or  other 
devices  of  the  prior  art  were  capable  of  practical  successful  operation 
when  made  of  lava  or  steatite,  the  burden  was  upon  the  defendants 
to  prove  this  fact  as  part  of  their  prima  facie  case.  Especially  is  this 
so  in  view  of  the  difference  in  construction  stated  above,  where  Bullier 
claims  to  locate  his  air-passages  so  as  to  insure  a  mixture,  while  Dolan 
claims  so  to  locate  his  passages  at  the  extreme  end  of  the  tip  as  to  pre- 
vent a  mixture.  The  further  question  was  whether  Dolan,  in  fact, 
discovered  a  new  and  radically  different  process  for  enveloping  the 
gas,  as  distinguished  from  the  Bullier  and  other  mixers  of  the  Bunsen 
type.  Defendants,  therefore,  should  have  shown  that  the  differences 
of  construction  between  Dolan  and  Bullier  were  negligible,  by  show- 
ing, in  chief,  that  the  Bullier  burner  would  stand  a  practical  endurance 
test.  Instead,  they  furnished  a  brass  reproduction  of  Fig.  7  of  the 
Bullier  burner,  which,  under  complainants'  tests,  burned  for  i8  hours 
only.  There  is  therefore  no  proof  in  the  case  that  that  Bullier  burner 
was  practical.  Defendants  did  not  offer  any  exhibit  of  a  burner  con- 
structed according  to  Fig.  9  of  Bullier.  Complainants'  expert,  how- 
ever, caused  one  to  be  made  of  brass,  like  the  other* exhibits  furnished 
by  defendants,  and  this  became  clogged  and  useless  in  less  than  17 
hours. 

We  conclude,  therefore,  that  said  Bullier  patent  does  not  anticipate 
the  patent  in  suit  because :  (i)  The  defendants  have  failed  to  show  that  it 
is  capable  of  successful  practical  operation,  or  that  the  objections  there- 
to were  such  as  could  be  obviated  without  the  exercise  of  the  faculty  of 
invention.  Sage  v.  Wyncoop,  104  U.  S.  419,  26  L.  Ed.  740.  (2)  Be- 
cause, being  a  foreign  publication,  it  does  not  contain  a  substantial  rep- 
resentation of  the  patent  improvement  in  such  clear  and  exact  terms 
as  to  enable  a  person  skilled  in  the  art  to  construct  and  practice  the 
invention.  Seymour  v.  Osborne,  11  Wall.  516,  20  L.  Ed.  33;  Eames 
V.  Andrews,  122  U.  S.  40,  7  Sup.  Ct.  1073,  30  L.  Ed.  1064 ;  Chase  v. 
Fillebrown  (C.  C.)  58  Fed.  374,  378.  (3)  It  appears  that  it  does  not  op- 
erate upon  the  theory  or  in  the  manner  covered  by  the  invention  in 
suit. 

The  proof  of  infringement  is  so  clear  that  it  does  not  require  ex- 
tended discussion.  We  may  assume  that  defendants  infringe  Dolan's 
process,  provided  they  employ  the  instrumentalities  covered  by  his  pat- 
ent. The  patent  under  which  defendants  claim  specifically  provided  as 
follows : 

*'Near  the  outer  end  of  the  passage,  9,  are  provided  very  small  lateral  pas- 
sages, 12,  serving  to  admit  air  to  the  column  of  mixed  air  and  gas  near  the 
point  of  combustion,  effectually  surrounding  It  and  preventing  contact  with 
the  extreme  end  of  the  tip,  thereby  preventing  undue  heating  of  the  latter,  and 
the.formatlon  of  a  deposit  thereon." 

These  passages  are  the  structural  equivalents  of  those  shown  in  the 
patent  in  suit.     The  sole  defenses  interposed  are  that  these  passages 
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are  so  arranged  as  to  produce  a  mixture;  that  defendants,  in  their 
burners,  use  one  only  of  said  passages;  and  that  one  passage  would 
not  admit  air  so  as  to  envelop  the  gas.  The  former  contention  has 
been  already  discussed.  The  latter  is  patently  untenable,  and  is  dis- 
proved by  the  admission  of  defendants'  expert.  Referring  to  the  de- 
fendants' burners,  defendants'  expert  says  as  follows : 

"The  air  opening  in  question  is  formed  in  the  upper  part  of  the  burner ;  that 
is,  that  part  which  lies  between  the  flat  end  of  the  burner  and  the  dis- 
charge passage  on  which  the  flame  is  seated,  so  that  the  air  entering  through 
this  upper  opening  descends  from  the  end  of  the  burner  to  this  discharge  open- 
ing, and  then,  I  should  judge,  curls  around  the  upper  portion  of  the  circular 
edge  and  goes  out  with  the  mixed  current  of  air  and  gas.  To  that  extent,  I 
should  Judge  that  this  air  current  would  tend  to  prevent  the  flame  from  making 
direct  contact  with  that  part  of  the  circular  edge  which  is  located  over  the 
inner  end  of  that  upper  air  passage." 

The  fact  that  the  air  passages  in  the  two  burners  are  differently 
inclined  is  immaterial,  in  this  connection,  and  need  not  be  discussed. 

A  further  contention  by  defendants  is  that  the  patent  is  invalid  by 
reason  of  an  amendment  in  the  Patent  Office.  The  original  specifica- 
tion was  filed  February  i8,  1897.  An  amended  specification  was  filed 
May  20,  1897.  The  difference  between  the  original  and  amended  speci- 
ficatiens,  relied  on  by  defendants,  is  shown  as  follows : 

"Original  Specification.  "Amended  Specification. 

"In  order  to  supply  to  gas  within  "In  order  to  prevent  the  deposit  of 
the  tip,  before  it  reaches  the  point  at  carbon  within  the  burner,  or  at  the 
which  combustion  takes  place,  jbl  suf-  burner  top,  and  thereby  insure  a  per- 
fident  amount  of  oxygen  to  insure  feet  combustion  and  a  smokeless  flame 
perfect  combustion  and  to  render  the  at  the  point  where  the  same  is  formed, 
flame  smokeless,  I  provide  a  series  of  I  provide  a  series  of  inclined  air  pas- 
inclined  air  passages,  a,  a,  which  lead  sages,  a,  a,  which  lead  into  the  en- 
into  the  enlarged  passage,  B,  above  larged  passage,  E,  above  the  point  at 
the  point  at  which  the  contracted  which  the  contracted  opening,  C,  is 
opening,  C,  is  provided."  provided." 

In  both  specifications  it  was  stated  that  the  result  sought  to  be  accom- 
plished by  the  invention  was  perfect  combustion  of  the  gas.  In  the 
original  specification,  Dolan  says,  "in  order  tp  supply  to  the  gas  within 
the  tip  *  *  *  a  sufficient  amount  of  oxygen  to  insure  perfect  com- 
bustion, ♦  *  ♦  I  provide,"  etc. ;  and  he  claims  the  tips  or  burners, 
only,  and  not  the  process.  In  the  amended  specifications  he  omits  the 
statement  as  to  the  amount  of  oxygen,  but  in  the  first  claim  for  the 
process  he  explains  that  the  process  consists  in  surrounding  the  cylin- 
der of  gas  with  an  envelope  of  air  insufficient  to  cause  combustion 
of  all  the  gas,  and  in  finally  supplying  an  additional  amount  of  oxygen 
sufficient  to  insure  combustion  by  allowing  the  gas  to  expand  above  the 
tip  into  contact  with  the  air.  It  is  contended,  therefore,  that  the  origi- 
nal specification  failed  to  describe  the  process  covered  by  the  patent 
in  suit,  and  that  claims  i  and  2  of  the  patent  are  invalid.  This  con- 
tention is  unsound,  for  the  following  reasons:  (i)  The  amendment 
was  filed  within  three  months  after  the  filing  of  the  original  specifica- 
tions, and  before,  so  far  as  appears,  other  inventors  whose  rights  bad 
been  prejudiced  had  entered  the  field.  Railroad  v.  Sayles,  97  U.  S.  554- 
24  L.  Ed.  1053.  (2)  ^^^  original  drawings  and  specifications  suffi- 
ciently show  and  suggest  the  claims  finally  made,  or  at  least  are  not 
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inconsistent  therewith.  Hobbs  v.  BeacK,  i8o  U.vS.  383,  21  Sup.  Ct. 
409*  45  L.  Ed.  586.  (3)  Subject  to  the  foregoing  rules,  an  inventor 
may  amend  his  specification  so  as  to  include  therein  all. the  advantages 
within  the  scope  of  his  invention.  Singer  Mfg.  Co.  v.  Cramer,  109 
Fed.  652,  658,  48  C  C  A.  588. 

It  was  unnecessary,  in  the  original  application,  where  only  the  tip 
was  sought  to  be  patented,  to  set  forth  the  steps  in  the  process  by 
which  the  desired  result  was  accomplished.  But  when  the  applicant 
sought  to  cover  both  process  and  product,  he  explains  that  the  process 
by  which  he  secures  perfect  combustion  consists  in  first  surrounding 
the  gas  vfith  an  envelope  of  air  insufficient  to  cause  complete  ccmibus- 
tion,  and  in  subsequently  supplying  such  additional  air  as  is  sufficient 
for  that  purpose.  The  original  specification  and  drawings  disclose 
the  envelope  construction  of  air-passages  surrounding  the  jet  of  gas. 
In  these  circumstances,  we  conclude  that  there  is  no  substantial  con- 
flict between  the  statements  in  the  original  and  amended  specifications ; 
that  the  original  specification  sufficiently  disclosed  the  nature  of  the 
invention  claimed  in  the  patent,  and  sufficiently  suggested  the  process 
involved  therein;  and  that,  as  the  invention  or  discovery  of  the  process 
involved  the  invention  of  the  product,  and  the  product  was  the  result 
of  the  process,  the  claims  for  the  process  v^ere  properly  included  in 
the  patent  in  suit.  Powder  Company  v.  Powder  Works,  98  U.  S.  126, 
25  L.  Ed.  77;  Wing  v.  Anthony,  106  U.  S.  142,  i  Sup.  Ct.  93,  27  L. 
Ed.  no. 

If  the  defendants  are  correct  in  their  contention  that  the  Bullier  burn- 
er is  practical,  successful,  and  operative  when  made  of  lava  or  steatite, 
they  are  at  liberty  to  use  the  same,  or  they  are  at  liberty,  having  closed 
the  aperture  at  the  extreme  end  of  the  tip,  which  admittedly  furnishes 
the  air  envelope  for  the  gas,  to  use  the  apertures  whereby  the  mixing 
of  air  with  gas  is  secured. 

It  is  unnecessary  to  discuss  the  first,  second,  or  third  claims,  all  of 
which  are  valid  and  are  infringed.  Nor  is  it  necessary  to  discuss  or 
construe  the  fourth  claim.  The  invention  of  the  patent  resides,  as  we 
have  seen,  in  devices  which  surround  the  acetylene  gas  with  an  envelope 
of  air,  in  contradistinction  to  the  old  air-mixing  process.  If  it  be  held 
that  the  two  burners  of  claim  4  are  but  a  duplication  of  the  single 
burner  of  claim  3,  complainant  is  abundantly  protected  against  infringe- 
ment by  claim  3.  If,  on  the  other  hand,  it  be  held  that,  because  of  the 
use  of  the  words  "air-mixing  burners,"  the  claim  should  be  restricted 
to  burners  which  "mix,"  instead  of  "enveloping,"  defendants  do  not 
infringe.  What  construction  should  be  given  to  the  claim,  we  think 
it  unnecessary  to  decide. 

The  decree  is  affirmed,  with  costs. 
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'  WBLDON  V.  PEITZLBN  et  aL 

(Circuit  Ck>nrt,  D.  Kansas,  Second  DlvlsioD.    April  2, 190i.) 

No.  1,009. 

!•  Reicoval  of  Causes— Single  Contbovebst. 

An  action  in  a  state  court,  brought  by  a  mortgagee  against  his  mort- 
gagors and  their  creditor,  claiming  a  mortgage  lien  on  the  property  to 
obtain  a  decree  foreclosing  his  mortgage,  fixing  the  amount  of  the  mort- 
gage debt  due  and  unpaid,  adjusting  the  liens  upon  the  property,  and  ad- 
judging their  priority,  presents  but  a  single  controversy. 

2.  Sake— DivEBSE  CmzENsnip. 

In  such  suit  or  action,  when  the  plaintiff  and  defendant  mortgagors  are 
citizens  of  the  state  in  which  the  suit  is  brought,  and  the  creditor  of  the 
mortgagors  claiming  a  mortgage  lien  on  the  property  is  a  citizen  of 
another  state,  such  mortgage  creditor  cannot,  by  a  rearrangement  of  the' 
parties  to  the  controversy,  or  otherwise,  upon  the  ground  of  diverse  citi- 
zenship of  the  parties,  remoTe  the  case  into  the  federal  court 

8.  Sake— Pbejttdicb. 

Neither  can  such  suit  be  removed  Into  the  federal  court  by  the  nonresi- 
dent mortgage  creditor  of  his  codefendant  mortgagors  on  the  ground  of 
prejudice  and  local  influence. 

(Syllabus  by  the  (3ourt) 

In  Equity. 

H.  J.  Bone  and  Hite  &  Nichols,  for  the  motion. 
Botsford,  Deatherage  &  Young,  for  Boatmen's  Bank. 

POLLOCK,  District  Judge.  An  action  under  the  Code  was  brought 
in  the  district  court  of  Clark  county  by  W.  H.  Weldon  against  D.  G. 
Fritzlen  and  Edna  P.  Fritzlen,  his  wife,  to  foreclose  two  mortgages 
given  by  the  Fritzlens  to  plaintiff  to  secure  a  promissory  note  in  the 
sum  of  $3,750,  one  a  real  estate  mortgage,  the  other  a  chattel  mort- 
gage. To  this  action  the  Boatmen's  Bank,  a  corporation  of  Missouri, 
was  made  party  defendant  because  of  the  fact  that  said  bank  held  two 
mortgages  prior  in  point  of  time,  the  one  a  real  estate  and  the  other  a 
chattel  mortgage,  on  the  identical  property  mortgaged  to  plaintiff,  to 
secure  a  large  sum  of  money  owing  by  the  Fritzlens  to  said  bank* 
The  petition  filed  in  the  state  court,  omitting  a  description  of  the  prop- 
erty incumbered,  reads  as  follows: 

•The  plaintiiT,  for  his  cause  of  action  against  the  defendants,  says : 
"(1)  That  on  July  2,  1903,  the  defendants  D.  G.  Fritzlen  and  Edna  P. 
Fritzlen,  for  a  valuable  consideration,  executed  to  this  plaintiff  their  prom- 
issory note  for  the. sum  of  thirty-seven  hundred  and  fifty  ($3,750)  dollars, 
which  said  note  by  its  terms  became  due  and  payable  to  this  plaintiff  on  July 
12,  1903 ;  that  a  copy  of  said  note  is  hereto  attached,  marked  ^Exhibit  A,*  and 
made  a  part  of  this  petition ;  that  said  note  is  due  and  unpaid,  and  there  la 
due  to  this  plaintiff  on  account  thereof  from  said  defendants  D.  G.  and  £^dna 
P.  Fritzlen  the  sum  of  thirty-seven  hundred  and  fifty  ($3,750)  dollars. 

%  1.  Separable  controversy  as  ground  for  removal  of  cause  to  federal  court, 
see  notes  to  Robbins  v.  Ellenbogen,  18  C.  C.  A.  86 ;  Meclte  v.  Vallejrtown  Min- 
eral Co.,  35  C.  C.  A.  155. 

If  2.  Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  notes  to  Shlpp 
V.  WUliams,  10  C.  C.  A.  249;  Mason  v.  Dullagham,  27  O.  C.  A.  29a 
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"(2)  That  on  July  2,  1903,  the  defendants  D.  G.  and  Edna  P.  Frltzlen,  for 
the  purpose  of  securing  the  payment  at  maturity  of  the  note  mentioned  In 
paragraph  1  of  this  petition,  executed  to  this  plaintiff  certain  mortgages,  by 
terms  of  which  the  said  defendants  D.  G.  and  Edna  P.  Fritzlen  conveyed  to  this 
plaintiff,  as  security  for  the  debt  evidenced  by  said  promissory  note  referred 
to  hereinbefore  as  'Exhibit  A,*  the  following  described  personal  and  real 
property,  to  wlt^:  •  •  ♦.  That  all  of  said  real  estate  is  situated  in  Clark 
county,  Kansas*  That  a  copy  of  said  mortgages,  conveying  to  this  plaintiff 
said  personal  property  and  said  real  property,  is  hereto  attached,  and  marked 
respectively  Exhibits  *B*  and  *C,*  and  made  a  part  of  this  petition. 

"(3)  That  the  defendant,  the  Boatmen's  Bank,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Missouri,  and  has  Its  principal 
office  In  the  city  of  St  Louis,  In  said  state.  That  said  defendant  bank  has 
or  claims  to  have  an  Interest  In  the  personal  and  real  property,  hereinbefore 
described,  by  virtue  of  certain  pretended  mortgages  which  said  bank  asserts 
to  be  liens  upon  said  personal  and  real  property,  but  this  plaintiff  alleges 
that  the  Boatmen's  Bank,  defendant  herein,  has  no  right,  title,  or  Interest  In 
or  to  any  of  said  personal  or  real  property ;  and  that  whatever  interest  the 
said  Boatmen's  Bank  has  or  claims  to  have  by  virtue  of  said  mortgages  grows 
out  of  certain  transactions  entered  into  between  said  bank  and  a  certain  part- 
nership known  as  Elmore  &  Cooper,  which  said  transactions.  In  so  far  as  they 
relate  to  said  mortgage  liens,  this  plaintiff  alleges  to  be  wholly  Illegal  and 
void.  This  plaintiff  further  alleges  that  the  mortgages  which  the  said  Boat- 
men's Bank  asserts  are  void,  Illegal  and  of  no  effect  The  plaintiff  further 
alleges  that  if  said  Boatmen's  Bank  has  any  claim  or  right,  title,  or  interest 
In  or  to  any  of  said  personal  or  real  property,  the  same  Is  junior,  inferior,  and 
subordinate  to  the  right,  title.  Interest,  and  liens  of  this  plaintiff.  That  by 
virtue  of  said  mortgages  executed  to  this  plaintiff  by  the  said  defendants  D. 
G.  and  Edna  P.  Fritzlen,  this  plaintiff  is  now  the  owner  and  holder  of  valid 
and  subsisting  Hens  against  said  personal  and  real  property,  hereinbefore 
described,  to  the  amount  of  thirty-seven  hundred  and  fifty  ($3,750)  dollars. 
That  the  said  Boatmen's  Bank,  defendant  herein,  claiming,  as  It  does,  the 
legal  title  to  said  personal  property  by  virtue  of  said  pretended.  Illegal,  and 
void  mortgages,  Is  about  to  take  possession  of  said  personal  property  and  con- 
vert same  to  its  own  use,  to  the  irreparable  Injury  of  the  plaintiff,  as  said 
bank  will  convey  said  personal  property  out  of  the  jurisdiction  of  this  court 

"Wherefore  this  plaintiff  prays  for  judgment  against  the  defendants  D.  G. 
and  Edna  P.  Fritzlen  for  the  sum  of  thirty-seven  hundred  and  fifty  dollars, 
with  Interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from  July  2,  1903 
(?3,750),  and  that  said  judgment  may  be  declared  to  be  a  lien  upon  all  the 
said  personal  and  real  property  hereinbefore  described;  that  upon  final  de-, 
cree  that  said  personal  and  real  property,  or  so  much  thereof  as  may  be  neces- 
sary, shall  be  sold  for  the  purpose  of  satisfying  said  judgment ;  that  the  mort- 
gage lien  of  this  plaintiff  against  said  personal  and  real  property  be  decreed 
to  be  a  first  lien  thereon ;  that  upon  the  sale  of  said  property  that  the  pro- 
ceeds thereof  be  brought  into  court  and  applied  as  follows:  First,  to  the 
payment  of  the  costs  of  this  suit ;  second,  to  the  payment  of  the  costs  of  said 
sale ;  third,  to  the  satisfaction  of  this  plaintiff's  claim  and  judgment  against 
said  D.  G.  and  Edna  P.  Fritzlen. 

"The  plaintiff  further  prays  for  such  other  and  further  relief  as  to  this 
court  may  seem  meet,  and  the  plaintiff  will  ever  pray." 

In  due  season,  defendant,  the  Boatmen's  Bank,  filed  its  petition  and 
bond  for  removal  of  the  cause  into  this  court  The  petition  for  re- 
moval, omitting  formal  parts,  reads  as  follows: 

"Your  petitioner,  the  Boatmen's  Bank  of  St.  Louis,  Missouri,  one  of  the  de- 
fendants in  the  above-entitled  cause,  respectfully  shows  that  the  matter  and 
amount  In  dispute  In  this  suit  exceeds,  exclusive  of  interest  and  costs,  the  sum 
and  value  of  two  thousand  dollars ;  that  the  property  described  in  plaintiff's 
petition  la  worth  about  $30,000,  and  much  in  excess  of  $20,000 ;  and  that  the 
prior  mortgages  held  on  said  property  by  said  Boatmen's  Bank  were  given 
and  are  held  by  said  Boatmen's  Bank  to  secure  an  Indebtedness  due  said  bank 
128F-— 39 
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from  said  D.  G.  Fritzlen  and  Edna  P.  Frltzlen  In  the  sum  of  $32,920.15,  with 
Interest  at  eight  per  cent,  per  annum  from  November  30,  1901 ;  and  that  said 
plalntljff,  as  will  appear  by  his  petition  herein.  Is  seeking  to  establish  a  first 
and  prior  lien  on  and  against  said  property  in  the  sum  of  $3,750. 

"Your  petitioner  further  shows  that  this  defendant  is  a  corporation  created 
and  existing,  as  averred  In  plaintiff's  petition,  under  the  laws  of  the  state 
of  Missouri,  and  has  its  principal  office  at  the  city  of  St  Louis,  in  said  state, 
and  that  therefore,  before,  at,  and  ever  since,  and  for  a  long  time  prior  to, 
the  bringing  of  this  suit,  said  Boatmen's  Bank  was  and  still  is  a  corporation 
duly  created  under  the  laws  of  and  a  citizen  of  the  state  of  MlssourL  That 
said  bank  is  engaged  in  the  banking  business  in  the  city  of  St  Louis,  Missouri 

"Your  petitioner  further  avers  and  shows  that  said  plaintlflP,  W.  H.  Weldon, 
and  the  defendants  D.  G.  and  Edna  P.  Frltzlen,  were  at  the  time  of  the  bring- 
ing of  this  suit,  and  ever  since  have  been,  and  for  more  than  two  years  prior 
to  the  bringing  of  this  suit  have  been,  and  still  are,  citizens  of  the  state  of 
Kansas,  and  residents  of  the  county  of  Clark,  in  said  state  of  Kansas. 

"Your  petitioner  further  shows  and  avers  that  the  controversy  herein  as 
to  whether  the  alleged  mortgage  of  plaintiff,  or  the  prior  mortgage  of  said 
Boatmen's  Bank,  on  the  properties  described  in  plaintiffs  petition,  is  prior 
and  paramount,  is  a  separable  controversy  wholly  between  plaintiff  and  said 
Boatmen's  Bank,  and  that  said  controversy  can  be  determined  herein  fully 
as  between  the  plaintiff  and  said  Boatmen's  Bank. 

"Wherefore,  said  Boatmen's  Bank  prays  the  court  to  make  an  order  remov- 
ing this  cause  to  said  United  States  Circuit  Court  for  the  District  of  Kansas, 
sitting  in  the  Second  Division  thereof. 

"For  a  still  further  ground  and  cause  of  removal  herein,  said  Boatmen's 
Bank  shows  and  avers  that  the  controversy  herein  is  between  the  plaintiff 
and  said  Boatmen's  Bank,  and  that  by  reason  of  prejudice  against  said  Boat- 
men's Bank,  and  the  local  influence  of  said  plaintiff,  Weldon,  and  of  the  de- 
fendants D.  G.  and  Edna  P.  Fritzlen,  in  said  Clark  county,  Kansas,  said  Boat- 
men's Bank  will  not  be  able  to  obtain  justice  in  this  cause  in  the  district  court 
of  Clark  county,  Kansas,  and  that  said  Boatmen's  Bank  does  not  have  the 
right  under  the  laws  of  Kansas  to  remove  said  cause  to  some  other  county 
than  Clark  county  on  account  of  said  prejudice  and  local  influence;  and 
defendant  Boatmen's  Bank  shows  and  avers  that  said  plaintiff  is  a  public 
official  of  said  Clark  county^  Kansas;  that  said  plaintiff  is  and  has  been  a 
member  of  the  Kansas  Legislature,  and  that  said  plaintiff  attends  the  polit- 
ical conventions  of  his  party,  which  Is  the  dominant  party  in  said  Clark  coun- 
ty, and  is  influential  in  shaping  the  policy  of  said  county  and  in  electing  the 
judge,  clerk,  sheriff,  and  other  pfficers  of  said  district  court,  and  in  the  selec- 
tion of  juries,  and  is  a  man  of  wide  and  extensive  influence  in  said  county, 
•  and  that  said  defendants  D.  G.  and  Edna  P.  Fritzlen,  although  united  with 
said  Boatmen's  Bank  as  defendants  herein,  are  on  the  same  side  of  the  con- 
troversy herein  with  said  plaintiff,  Weldon,  and  that  said  defendants  Fritzlen 
and  Fritzlen  are  and  for  many  years  last  past  have  been  prominent  citizens 
of  said  Clark  county,  Kansas,  and  of  wide  and  extensive  influence  therein, 
and  that  said  Frltzlens  also  take  a  prominent  part  in  the  public  affairs  of  said 
county,  and  by  reason  of  the  controversy  herein  between  them  and  said  Boat- 
men's Bank,  which  has  extended  back  for  two  years  last  past,  have  caused 
and  engendered  against  said  Boatmen's  Bank  in  said  Clark  county  a  preju- 
dice; that  said  Frltzlens  and  plaintiff,  Weldon,  are  stockmen  engaged  ex- 
tensively in  the  cattle  business  in  said  Clark  county ;  that  the  chief  industry 
In  said  county  is,  and  for  many  years  has  been,  the  cattle  and  live  stock  busi- 
ness, and  that  said  Fritzlen  and  plaintiff,  Weldon,  by  reason  of  the  contro- 
versy herein  with  said  Boatmen's  Bank,  have  caused  a  prejudice  to  exist 
among  cattlemen  generally  in  said  county  against  said  Boatmen's  Bank,  and 
that  by  reason  of  the  local  Influence  of  said  plaintiff  and  said  Frltzlens  In  said 
county,  and  by  reason  of  the  prejudice  which  they  have  caused  to  exist  against 
said  Boatmen's  Bank  in  said  county,  said  Boatmen's  Bank  would  not  be  able 
to  obtain  justice  in  said  district  court  in  this  cause;  and  said  bank  shows 
and  avers  that  there  is  much  prejudice  in  said  Clark  county,  Kansas,  against 
foreign  corporations  and  banks. 
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"Wherefore,  Bald  Boatmen's  Bank  prays  the  court  to  make  an  oig^r  remov- 
ing this  cause  to  said  Circuit  Court  of  the  United  States  for  the  district  of 
Kansas,  sitting  in  the  Second  Division  thereof. 

"And,  for  a  still  further  and  additional  ground  for  the  removal  of  this  cause, 
your  petitioner  shows  to  the  court  and  avers  that,  in  respect  to  the  controversy 
herein  with  respect  to  the  Boatmen's  Bank,  said  plaintiff,  Weldon,  and  said 
defendants  D.  G.  and  Edna  P.  ^itzlen  are  on  one  side  and  allied  together, 
and  are  each  and  all  Of  them  hostile  to  this  defendant,  the  Boatmen's  Bank, 
and  that  therefore  this  suit  in  its  entirety  is  a  controversy  between  citizens 
of  different  states,  to  wit,  the  plaintiff,  Weldon,  and  defendants  Fritzlen  and 
Fritzlen  are  citizens  of  the  state  of  Kansas,  and  this  plaintiff,  the  Boatmen's 
Bank,  is  a  citizen  of  the  state  of  Missouri." 

A  motion  to  remand  to  the  state  court  was  interposed  by  plaintiflf 
and  defendants  Fritzlen,  and  presented  at  the  September,  1903,  term 
of  this  court,  and  the  following  order  entered  thereon : 

"And  now  come  said  parties  plaintiff  and  defendants,  and  the  motions  to 
remand  this  cause  to  the  district  court  of  Clark  county,  Kansas,  of  the  plain- 
tiff and  of  defendants  D.  G.  Fritzlen  and  Edna  P.  Fritzlen,  coming  on  to  be 
heard,  the  court  finds  from  the  pleadings  and  record  that  this  suit  is  a  con- 
troversy between  plaintiff  and  defendants  D.  G.  Fritzlen  and  Edna  P.  Fritz- 
len, who  are  citizens  of  the  state  of  Kansas,  on  the  one  side,  and  the  defend- 
ant. Boatmen's  Bank,  which  is  a  citizen  of  the  state  of  Missouri,  on  the  other 
side,  of  said  controversy ;  that  said  Boatmen's  Bank  had  the  right  to  remove 
this  cause  to  this  court,  and  said  motions  to  remand  are  accordingly  annuUed 
and  denied." 

Thereafter  a  plea  to  the  jurisdiction  of  this  court  was  interposed  by 
plaintiff,  and  the  bank's  exception  thereto  overruled,  and  replication 
filed  by  the  bank.  Upon  application  of  plaintiff,  the  court  being  in 
doubt  as  to  its  jurisdiction,  the  filing  of  a  second  motion  to  remand 
has  been  permitted,  and  exhaustive  oral  arguments  and  elaborate  briefs 
of  counsel  touching  all  questions  concerning  the  jurisdiction  of  this 
court  have  been  presented,  including  the  right  of  the  bank  to  remove 
this  cause  into  this  court  on  the  ground  of  prejudice  and  local  influence. 

The  first  contention  of  counsel  for  the  bank  is  that  the  former  order 
of  this  court  denying  the  motion  to  remand  should  stand  as  the  law 
of  the  case  until  reversed  on  appeal.  Such  contention,  when  confined 
to  ordinary  rulings,  is  and  should  be  given  much  weight,  that  there 
may  be  an  end  of  litigation ;  but,  when  the  decision  or  order  made  re- 
lates to  the  jurisdiction  of  the  court  itself,  it  becomes  the  duty  of  the 
court  to  pause  upon  the  application  of  counsel,  or,  indeed,  upon  its 
own  motion,  and  reconsider  the  question  of  the  right  to  proceed  fur- 
ther in  the  cause.  It  is  elementary  that  no  court  should  proceed  in 
any  case  in  which  it  has  no  power  to  investigate  and  determine  be- 
tween the  parties,  and,  if  it  does  so  do,  its  proceedings  are  a  nullity. 
Hence,  if,  upon  a  reconsideration  of  the  question  of  jurisdiction  of  the 
cojLirt  over  the  subject-matter  of  the  suit  or  action,  the  court  becomes 
convinced  of  its  want  of  jurisdiction,  it  should  not  hesitate  to  so  de- 
clare, notwithstanding  any  former  ruling  made  to  the  contrary.  Any 
other  course  is  worse  than  error.  It  is  a  folly,  alike  expensive  and 
oppressive  to  the  litigants,  and  fruitless  of  good  to  any  one.  First 
National  Bank  of  Chicago  v.  Corbin,  132  U.  S.  571,  K)'Sup.  Ct.  196, 
33  L.  Ed.  462 ;  Mo.  Pacific  Railway  v.  Fitzgerald,  160  U.  S.  556,  16 
Sup.  Ct.'389,  40  L.  Ed.  536;  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.  (C. 
C.)  45  Fed.  812 ;  Kessinger  v.  Vannatta  (C.  C.)  27  Fed.  890. 
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By  re^ence  to  the  former  order  of  this  court  made  on  the  mo- 
tion to  remand,  it  will  be  seen  that  order  is  expressly  placed  upon  the 
ground  that  this  suit  involves  a  controversy  between  the  plaintiff  and 
the  defendants  Fritzlen  on  the  one  hand  and  the  bank  on  the  other. 
Henfce  it  was  held  the  controversy  is  removable  into  this  court  on 
the  principle  of  rearrangement  of  the  parties  to  the  controversy,  and 
this  rearrangement  of  the  parties  is  made  from  the  petition  filed  and 
record  made  in  the  state  court.  Is  such  rearrangement  of  the  parties 
to  the  controversy  possible  in  the  light  of  the  facts  pleaded  in  the 
petition  of  the  plaintiff?  I  am  convinced  this  cannot  be  done.  In 
Insurance  Company  v.  Delaware- Mut.  Ins.  Co.  (C.  C.)  50  Fed.  243, 
Judge  Hammond  says : 

"The  court  cannot  search  the  record  for  a  mere  Ideal  controversy  that  might 
have  been  made  by  the  plaintiff,  which  is  separable  and  wholly  determinable 
as  between  citizens  or  corporations  of  different  states,  and  arrange  the  parties 
as  if  that  controversy  had  been  made,  but  must  find  a  real  controversy  actual- 
ly made  by  the  pleadings,  and  may  then  arrange  and  adjust  the  parties  with- 
out regard  to  ^eir  present  attitude  on  the  record,  if  it  have  the  separable 
quality,  and  may  be  wholly  determined  between  citizens  or  corporations  of 
different  states.  •  •  •  It  is  urged  that  the  position  of  the  partleis  on  the 
record  is  Immaterial,  and  that  the  court  will  arrange  them  on  either  side  ac- 
cording to  the  nature  and  character  of  the  controversy.  But  this  always  has 
reference  to  the  controversies  made  by  the  pleadings,  and  does  not  authorize  the 
interjection  of  a  suit  not  made  by  the  pleadings,  nor  authorize  the  court  to  con- 
struct, pleadings  that  do  not  exist  for  such  Interjected  suit" 

In  Black's  Dillon  on  Removal,  §  147,  it  is  said: 

"But  the  removability  of  the  cause  Is  tested  by  the  character  of  the  suit  as 
disclosed  by  the  pleadings  of  the  plaintiff,  and  it  is  not  In  the  power  of  the 
defendants  thus  to  make  that  separable  which  the  plaintiff  has  chosen  to  make 
Joint" 

Recurring  to  the  petition  of  plaintiff,  what  is  the  cause  of  action 
therein  stated?  It  is,  in  substance,  that  defendants  Fritzlen  are  in- 
debted to  plaintiff  on  a  past-due  promissory  note;  that  this  note  is 
secured  by  certain  mortgages  upon  the  property  of  the  defendant  mak- 
ers of  the  note,  which  are  prior  liens  thereon ;  that  the  defendant  bank 
therein  claims  s<xne  interest  in  the  property  incumbered  by  plaintiff's 
mortgages,  by  virtue  of  certain  mortgages  held  by  the  bank,  and  by 
the  bank  asserted  to  be  valid  liens  upon  the  property,  but,  as  alleged 
by  plaintiff,  such  mortgages  are  void  and  of  no  effect  The  relief 
asked  is  a  decree  for  the  amount  due  plaintiff,  and  foreclosure  of  his 
mortgages  and  sale  of  the  property,  free  and  discharged  of  any  lieri 
thereon  asserted  by  the  bank.  In  such  case,  it  is  conclusively  settled 
by  authority,  there  exists  but  one  controversy  or  cause  of  action.  In 
Thurber  v.  Miller,  67  Fed.  371,  14  C.  C.  A.  432,  Judge  Caldwell,  de- 
livering the  opinion  of  the  court,  says  : 

"This  is  an  ordinary  suit  in  equity  to  foreclose  a  mortgage  on  real  estate. 
The  bill  makes  the  heirs  and  executors  of  the  mortgagor  and  the  creditors 
of  the  mortgagor  having,  or  claiming  to  have,  liens  on  the  mortgaged  premises, 
defendants ;  alleges  the  amount  of  the  mortgiage  debt ;  that  default  has  been 
made  in  payment  thereof ;  and  prays  for  a  decree  for  the  amount  of  the  debt 
and  for  the  sale  of  the  mortgaged  premises  to  satisfy  the  same.  The  cred- 
itors of  the  mortgagor  having  liens  on  the  mortgaged  premises  are  made  de- 
fendants for  the  purpose  of  barring  their  equity  of  redemption,  and  as  to  them 
the  allegation  of  the  bill  is  as  follows :    'Plaintiff  further  states,  on  Informa- 
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tlon  and  bellet  that  the  defendants  Addison  W.  Hastle,  Fred  T.  Evans,  Law- 
rence coonty,  and  the  dty  of  Deadwood  have,  or  claim  to  have,  some  Interest 
in  or  lien  npon  said  mortgaged  premises,  or  some  part  thereof,  which  interest 
or  lien,  if  any,  has  accrued  subsequently  to  the  lien  of  said  mortgage/  A  bill 
for  a  foreclosure  of  a  mortgage  which  asks  for  a  decree  for  the  amount  of  the 
mortgage  debt,  and  the  sale  of  the  mortgaged  premises  to  satisfy  the  same, 
and  alleges  that  the  lien  of  the  complainant's  mortgages  is  prior  and  superior 
to  the  liens  of  some  of  the  defendants  named  in  the  bill,  presents  but  a  single 
cause  of  action.  The  ascertainment  of  the  relative  rank  of  the  liens  is  inci- 
dental to  the  main  purpose  of  the  suit  *The  cause  of  action  is  the  subject- 
matter  of  the  controversy,  and  that  is,  for  all  the  purposes  of  the  suit,  what- 
ever the  plaintiff  declares  It  to  be  in  his  pleadings/  Railroad  CJo.  v.  Ide,  114 
U.  S.  52  [5  Sup.  Gt  735,  29  L.  Bd.  eS] ;  Torrence  v.  Shedd.  144  U.  a  527  [12 
Sup.  Gt  726,  36  L.  Ed.  52&]*' 

In  Thompson  v.  Dixon  (C  C.)  28  Fed.  $,  it  is  said : 

'^There  is  but  one  cause  of  action  in  the  case,  which  is  the  foreclosure  of 
the  mortgage,  and  the  proper  adjustment  of  the  several  liens  upon  the  prop- 
erty. To  this  action  the  mortgagor,  who  is  the  holder  of  the  equity  of  redemp- 
tion, and  who  is  liable  for  any  deficiency.  Is  a  necessary  party.  He  is,  indeed, 
the  principal  party  defendant,  resides  in  the  same  state  with  the  plaintiffs, 
and  cannot  be  ranged  on  the  same  side  with  the  plaintiffs  for  the  purpose  of 
making  a  case  for  removal  to  the  federal  court" 

In  a  suit  to  foreclose  a  mortgage  the  holder  or  holders  of  the  legal 
title  to  the  property  are  necessary  parties,  in  order  that  the  decree 
entered,  and  sale  thereunder,  may  cut  off  their  equity  of  redemption. 
Such  holder  or  holders  of  the  legal  title,  and  all  persons  against  whom 
the  plaintiff  demands  a  personal  decree  for  the  indebtedness  due,  are 
parties  necessary  to  the  case,  and  are  adversary  parties  to  the  plaintiff, 
hence  necessary  parties  defendant  to  the  suit ;  and  such  adversary  par- 
ties, of  necessity,  must  remain  as  they  came  into  the  case,  defendants, 
and  cannot,  for  the  purpose  of  conferring  jurisdiction  on  the  federal 
court,  or  for  any  other  cause,  be  arranged  on  the  same  side  of  the  con- 
troversy with  plaintiff.  Their  interest  is  not  united  with  that  of  the 
plaintiff,  but  is  antagonistic  to  plaintiff.  These  propositions  are  self- 
evident,  and  need  no  support  from  authority. 

Again,  as  the  petition  filed  in  the  state  court  by  plaintiff  makes  but 
one  cause  of  action  or  controversy  between  plaintiff  and  all  the  de- 
fendants, and  as  the  defendants  Fritzlen,  the  makers  of  the  note  and 
mortgagors,  are  necessary  parties  defendant,  antagonistic  to  plaintiff, 
and  not  united  in  interest  with  plaintiff,  the  suit  could  not  have  been 
by  plaintiff,  in  the  first  instance,  brought  in  this  court,  because  the 
defendants  Fritzlen  are  citizens  and  residents  of  this  state  with  plain- 
tiff. Hence  the  cause  cannot  be  removed  into  this  court  by  the  bank, 
a  nonresident  of  this  state  and  a  citizen  of  Missouri,  for  only  such 
suits  as  might  originally  have  been  brought  in  this  court  can  be  re- 
moved into  this  court.  In  Mexican  National  Railroad  v.  Davidson, 
157  U.  S.  201,  IS  Sup.  Ct.  563,  39  L.  Ed.  672,  the  Chief  Justice,  ren- 
dering the  opinion,  says : 

*'We  must  hold,  therefore,  as  has  indeed  already  been  ruled  in  Tennessee  v. 
Union  &  Planters'  Bank,  152  U.  S.  454  [14  Sup.  Ct.  654,  38  L.  Ed.  511],  that 
the  Jurisdiction  of  the  Circuit  Court,  on  removal  by  the  defendant  under  this 
section,  Is  limited  to  such  suits  as  might  have  been  brought  In  that  court  by 
the  plaintiff  under  the  first  section.  The  question  is  a  question  of  Jurisdiction, 
and  as  such  cannot  he  waived." 
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It  must  therefore  be  held,  on  the  case  made  by  plaintiff  in  the 
state  court,  this  cause  was  improperly  removed  into  this  court  on 
the  ground  of  diverse  citizenship  of  the  parties  thereto. 

At  the  oral  argument  something  was  said  by  counsel  for  the  de- 
fendant bank  of  the  want  of  good  faith  on  the  part  of  plaintiff  and 
defendants  Fritzlen  in  the  making  of  the  papers  forming  the  basis  of 
plaintiff's  suit,  and  in  the  bringing  of  this  suit.  The  allegations  of 
fact  in  the  petition  for  removal  are,  by  the  motion  to  remand,  taken 
as  true.  No  issue  has  been  joined  thereon  by  plaintiff  bdow,  no  fraud 
or  fraudulent  joinder  of  parties  defendant  to  defeat  the  jurisdiction 
of  this  court  is  there  pleaded,  hence  such  contention,  if  possessing  any 
foundation  in  fact  in  such  suit  as  this,  is  unavailing  here. 

But  one  question  remains.  Is  this  case  in  its  nature  such  as  may 
be  removed  into  this  court  by  the  defendant  bank  on  the  ground  of 
prejudice  and  local  influence?  While  the  application  made  upon  this 
ground  is  found  in  the  petition  for  removal  which  was  addressed  to 
the  state  court,  and  was  not  addressed  to  this  court,  yet,  it  being  the 
desire  of  counsel  for  all  parties  to  this  controversy  that  the  question 
of  the  right  in  law  of  the  defendant  bank  to  remove  this  case  into 
this  court,  upon  proper  application  alleging  prejudice  and  local  in- 
fluence, be  now  determined,  the  same  will  be  considered  as  though 
the  application  were  in  proper  form  addressed  to  this  court  and  sup- 
ported by  sufiicient  proof.  As  has  been  seen,  the  suit  involves  but 
one  controversy.  The  defendants  Fritzlen  are  necessary  parties  de- 
fendant, because  their  interests  in  the  subject-matter  of  the  contro- 
versy are  adverse  to  that  of  plaintiff.  The  suit  could  not  have  been 
brought  in  this  court,  and  hence  cannot  be  removed  from  the  state 
court  into  this  court  by  the  defendant  bank  on  the  ground  of  diverse 
citizenship  of  the  parties,  for  the  reason  the  principal  and  necessary 
defendants  Fritzlen  are  citizens  of  this  state  with  plaintiff. 

May  the  bank  remove  the  cause  into  this  court  on  the  ground  of 
prejudice  and  local  influence?  This  precise  question  has  not  been 
ruled  by  the  Supreme  Court  or  the  Court  of  Appeals  for  this  circuit. 
It  has,  however,  been  twice  decided  in  this  circuit.  Anderson  v.  Bow- 
ers (C.  C.)  43  Fed.  321;  Campbell  v.  Milliken  (C.  C.)  119  Fed.  982. 
While  a  contrarv  view  has  been  held  in  other  circuits,  yet  when  the 
language  of  the'act  of  1887^88,  Act  Aug.  13,  1888,  c.  866,  25  Stat. 
433  [U.  S.  Comp.  St.  1901,  p.  509],  in  this  regard  is  compared  with 
that  of  the  act  of  1867,  Act  March  2,  1867,  c.  196,  14  Stat.  558,  as 
that  act  was  construed  by  the  Supreme  Court  in  Myers  v.  Swann,  107 
U.  S.  546,  2  Sup.  Ct.  685,  27  L.  Ed.  583 ;  American  Bible  Society  v. 
Price,  no  U.  S.  61,  3  Sup.  Ct.  440,  28  L.  Ed.  70;  Cambria  Iron  Co. 
V.  Ashbum,  118  U.  S.  54,  6  Sup.  Ct.  929,  30  L.  Ed.  60;  Hancock  v. 
Holbrook,  119  U.  S.  586,  7  Sup.  Ct.  341,  30  L.  Ed.  538;  Young  v. 
Parker,  132  U.  S.  267,  10  Slip.  Ct.  75,  33  L.  Ed.  352—I  am  convinced 
of  the  soundness  of  the  views  expressed  in  Anderson  v.  Bowers  and 
Campbell  v.  Milliken,  supra,  wherein  it  is  held :  One  of  two  defend- 
ants, both  necessary  parties  to  a  suit  in  which  there  is  no  separable 
controversy,  cannot  remove  the  cause  into  the  federal  court  on  the 
ground  of  prejudice  or  local  influence  under  the  fourth  subdivision  of 
section  2  of  the  judiciary  act  of  1887-88,  where  his  codefendant  is  a 
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citizen  of  the  same  state  as  the  plaintiff,  'that  this  is  the  true  con- 
struction of  the  section  of  the  act  under  consideration,  and  the  irre- 
sistible conclusion  of  the  whole  matter,  becomes  more  apparent  when 
the  language  employed  by  Mr.  Justice  Gray,  delivering  the  opinion  of 
the  court  on  a  question  of  close  analogy  with  that  now  under  con- 
sideration in  Hanrick  v.  Hanrick,  153  U.  S.  192,  14  Sup.  Ct.  835,  38 
L.  Ed.  685,  and  that  of  Mr.  Justice  Bradley  in  Re  Pennsylvania  Co., 
137  U.  S.  451,  II  Sup.  Ct.  141,  34  h.  Ed.  738,  is  considered;  and  this 
view  is  in  harmony  with  the  repeated  decisions  of  the  Supreme  Court, 
that  the  purpose  of  the  act  of  1887--88  was  to  further  restrict  the  juris- 
diction of  the  federal  courts. 

It  follows,  the  motion  to  remand  the  case  to  the  state  court  from 
whence  it  came  must  be  sustained,  and  the  application  made  to  remove 
this  cause  into  this  court  on  the  ground  of  prejudice  and  local  in- 
fl{ience,  from  the  very  nature  of  the  case,  must  be  denied.  It  is  so 
ordered. 


UNITED  STATES  v.  COHN  et  al. ' 
(Circuit  C3ourt,  S.  D.  New  York.    March  9,  1904.) 

1.  CoNSPiBACT— Quality  of  Evidence— Pabtnebship  with  Conspibator. 

Where,  in  a  trial  of  a  member  of  a  firm  for  conspiracy  to  defraud  the 
customs  revenue,  there  was  proof  that  his  firm  was  concerned  in  such  con- 
spiracy, held  that  It  is  not  mere  partnership  in  the  firm,  nor  relation  to 
some  acts,  that  the  law  required  to  be  done  in  the  course  of  passing  goods  • 
through  the  custom  house,  that  is  demanded  to  show  guilty  connection 
with  the  conspiracy ;  it  must  inevitably  appear  that  such  connection  was 
used,  or  such  relation  assumed,  for  the  purposes  of  subserving  the  con- 
spiracy. 

2.  Revenue— CoNSPiBACT  to  Defbaud— New  Tbiai/— Vebdict  Contbabt  to 

Evidence. 

Where  a. verdict  of  guilty  was  rendered  in  a  trial  for  conspiracy  to 
defraud  the  United  States  of  duty  on  Imported  merchandise  against  a 
member  of  a  firm  that  was  implicated  in  the  conspiracy,  held  that  the 
verdict  was  contrary  to  the  evidence,  and  a  new  trial  should  be  granted, 
where  it  appeared  that  the  accused  had  been  admitted  to  the  firm  within 
seven  months  of  the  time  of  the  fraud;  that  during  that  time,  and  the 
previous  time  when  he  had  been  an  employ^  of  the  firm,  he  had  not  been 
connected  with  the  general  management  of  the  business,  which  was  of 
large  volume  and  international  scope,  requiring  a  systematic  division  of 
duties;  that  he  had  been  engaged  almost  exclusively  in  selling  the  mer- 
chandise and  designing  patterns ;  and  that  there  was  no  evidence  that  he 
had  had  any  relation  with  a  single  fact  in  connection  with  the  purchase  of 
the  merchandise  or  its  importation,  with  the  exception  that  he  had  signed 
In  blank  some  of  the  entries  of  the  merchandise,  leaving  the  particulars  of 
the  entries  to  be  filled  in  by  the  customs  brokers,  and  no  evidence  that  he 
had  had  occasion  to  examine  into  the  business  of  the  company,  or  that 
there  had  been  an  accounting  during  his  membership  in  the  firm. 

8.  Cbiminal  Law— New  Tbial— Co-Conspibatobs. 

Where  parties  have  been  indicted  for  conspiracy,  tried  together,  and 
found  guilty,  the  grant  of  a  new  trial  to  one  of  the  accused  does  not  re- 
quire that  a  new  trial  should  be  granted  to  any  co-conspirator. 

4.  8AiCE--LiABii.rrY  of  Pabtneb  fob  Cbime  of  Copabtneb. 

A  partner  is  not  chargeable  with  criminal  acjs  of  his  copartners  or 
others,  acting  In  behalf  of  the  firm,  unless  he  has  knowledge  thereof. 

1[  4.  See  Partnership,  vol.  38,  Cent  Dig.  S  307. 
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6.  CusToifB  DuTiEa— Bntet— IixEGAi.   Dbclabatiohb— Sioiinro  nf  Blaotc— 
NoTABY  PuBLio— False  Cebtification. 

Under  section  5»  Customs  AdministratiTe  Act  June  10,  1890,  c.  407,  26 
Stat.  132  [U.  S.  Comp.  St  1901.  p.  1889],  providing  that  on  the  entry  of 
imported  merchandise  the  importer  shall  make  certain  sworn  statements 
In  regard  to  the  importation,  ^W,  that  the  practice  of  having  such 
declarations  signed  in  blank  by  an  importer,  to  be  filled  In  later  by  a  cus- 
toms broker,  and  the  practice  of  notaries  public  In  falsely  certifying  such 
declarations  as  havinig  been  made  and  sworn  to  In  their  presence,  are 
illegal,  and  to  be  condemned  in  law  as  in  morals. 

Henry  L.  Burnett,  U.  S.  Atty.,  and  W.  Wickham  Smith,  Sp.  AssL 
U.  S.  Atty.  Gen. 

A.  J.  Dittenhoefer  and  Frank  H.  Piatt,  for  Cohn. 

De  Lancey  NicoU,  John  D.  Lindsay,  and  Judson  G.  Wells,  for 
Browne. 

THOMAS,  District  Judge.  The  indictment  charges  that  "on  and 
before  the  30th  day  of  July,  1901,"  Rosenthal,  Cohn,  Browne,  and  oth- 
ers to  the  jurors  unknown,  conspired  to  defraud  the  United  States  of 
duties  that  should  be  paid  upon  goods  imported  from  foreign  coun- 
tries by  Abraham  S.  Rosenthal  and  Martin  L.  Cohn,  and  that  such 
conspiracy  was  to  be  effected  by  Rosenthal  and  Cohn  causing  the  goods 
to  be  shipped  from  foreign  countries,  consigned  to  A.  S.  Rosenthal  & 
Co.,  at  the  port  of  New  York,  upon  consular  invoices  containing,  and 
-  known  to  them  to  contain,  false  statements  as  to  weight;  and  that 
they  should  make  their  written  estimated  entries  at  the  custom  house 
at  the  port  of  New  York  upon  such  invoices,  whereupon  Browne,  the 
examiner  in  the  appraiser's  department,  should  neglect  and  refuse  to 
ascertain  the  true  weight  and  nature  of  such  part  of  the  said  goods 
as  should  be  designated  and  sent  to  the  public  stores  for  examination, 
and  should  knowingly  make  false  returns  and  reports  upon  the  in- 
voices as  to  the*  weight  and  nature  of  the  goods,  to  the  end  that  the 
estimated  entries  and  the  duties  upon  the  same  should  be  liquidated 
by  the  collector  upon  such  returns  and  reports,  and  less  than  the 
amounts  of  duty  legally  due  thereon  collected.  The  indictment  char- 
ged five  overt  acts,  three  of  which  were  entries  made  by  Rosenthal  and 
Cohn,  and  two  of  which  were  the  passing  of  goods  by  Browne  in  the 
manner  charged. 

After  numerous  motions,  demurrers,  and  pleas  not  involving  the 
merits,  the  action  was  brought  to  trial  on  January  22d,  pursuant  to 
an  order  of  the  court  made  at  a  previous  term,  and,  upon  Rosenthal 
failing  to  appear,  the  trial  was  severed  as  to  him,  and  the  jury  im- 
paneled as  to  the  other  defendants.  Some  4j4  days  were  taken  in  the 
selection  of  a  jury,  and  thereupon  the  trial  continued  to  February  20th, 
when  the  jury  rendered  a  verdict  that  Cohn  and  Browne  were  each 
guilty,  and  strongly  recommended  the  former  to  the  mercy  of  the 
court.  Each  defendant  moved  for  a  new  trial,  and  after  full  discus- 
sion and  consideration  of  the  carefully  prepared  briefs  of  tlie  parties 
it  is  concluded  that  a  new  trial  should  be  granted  to  Cohn  and  denied 
to  Browne.  The  evidence  amply  justified  the  finding  of  the  jury  that 
some  persons,  in  behalf  of  A.  S.  Rosenthal  &  Co.,  for  several  months 
after  about  January  i,  1901,  were  importing  goods  and  entering  them 
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at  this  port  upon  false  invoices,  for  the  purpose  of  defrauding  the 
government.  Indeed,  the  evidence,  marshaled  with  admirable  pains- 
taking and  skill,  and  lucidly  presented  upon  the  trial  by  the  govern- 
ment, amounted  to  a  demonstration  that  could  have  left  no  properly 
equipped  mind  unconvinced  that  there  was  a  fraudulent  scheme  formed 
by  some  persons.  Had  there  been  a  single  invoice  showing  a  mere 
discrepancy  between  the  weights  as  actually  ascertained  and  as  in- 
voiced, the  government  might  not  accuse  the  importation  as  fraudu- 
lent; but  the  multiplicity  of  fraudulent  invoices,  showing  repeated 
and  startling  discrepancies  between  the  stated  and  actual  weight  of 
the  goods,  must  have  swept  irresistibly  the  minds  of  the  jurors  to  the 
conclusion  that  fraudulent  practices  for  the  purpose  of  defrauding  the 
government  were  on  foot,  and  that  several  persons  connected  with 
A.  S.  Rosenthal  &  Co.  at  this  and  foreign  ports  were  involved.  In- 
deed, specific  written  evidence  was  given  that  some  person  in  New 
York,  co-operating  with  A.  S.  Rosenthal  &  Co.'s  agent  at  Lyons,  ar- 
ranged with  Coles  &  Son,  of  London,  that  the  latter  should  pack  silks 
made  in  China,  200  pieces  in  a  case,  and,  marking  them  "Made  in 
Japan,"  deliver  them  for  shipment  to  Pickford,  forwarder  at  London, 
and  that  A.  S.  Rosenthal  &  Co.'s  agents  at  Lyons  should  attend  to 
the  consulation.  Such  goods  should  have  been  invoiced  and  consulated 
at  London,  but  it  was  contrived  that  the  goods  should  be  consulated 
at  Lyons,  France,  upon  invoices  showing  purchase  of  Godchaux  & 
Co.,  of  that  place,  of  50  pieces  in  case,  of  a  weight  largely  below  the 
actual  weight,  and  at  a  price  much  less  than  the  price  actually  paid ; 
and  so  it  was  done.  The  goods  were  consulated  at  Lyons  on  or  about 
March  i8th,  the  entry  blank  was  signed  by  Cohn  and  the  entry  there- 
upon made  in  New  Nork  on  March  ^th,  and  one  case  was  examined 
and  passed  as  correct  by  Browne  on  April  2d.  Under  this  arrange- 
ment three  other  shipments  of  goods  purchased  of  Coles  &  Scxi,  upon 
invoices  severally  dated  April  ist  and  4th  and  May  nth,  all  showing 
similar  frauds,  were  made,  and  upon  due  arrival  at  this  port  the  goods 
were  entered,  Rosenthal  in  each  instance  signing  and  declaring  upon 
the  entries;  but  none  of  the  last  three  shipments  of  fraudulent  im- 
portations from  London  chanced  to  be  sent  to  the  public  stores,  nor  did 
Browne  examine  them.  The  transactions  connected  with  the  pur- 
chases from  Coles  &  Son,  standing  alone,  unequivocally  declare  that 
some  persons,  in  the  interest  of  A.  S.  Rosenthal  &  Co.,  arranged  a 
criminal  scheme  to  defraud  the  government,  and  imported  goods  un- 
der and  pursuant  thereto,  thereby  depriving,  on  four  shipments,  the 
government  of  between  $6,000  and  $7,000.  While  the  evidence  of 
this  fraudulent  practice  on  the  part  of  some  persons  has  this  irresisti- 
ble probative  force,  yet  the  evidence  disclosed  the  personnel  of  the 
guilty  actors  with  varying  degrees  of  persuasiveness.  That  certain 
persons,  either  holding  the  relation  of  partner  or  agent  to  the  firm  of 
A.  S.  Rosenthal  &  Co.,  were  such  guilty  actors,  admits  of  no  doubt 
whatever.  As  to  the  defendants  Cohn  and  Browne,  a  just  statement 
is  that  the  evidence  does  not  warrant  a  conclusion,  within  the  rule  of 
reasonable  doubt,  that  Cohn  was  a  guilty  actor  in  the  fraudulent  under- 
taking, while  there  is  sufficient  evidence  to  justify  the  finding  of  the 
jur}'  that  Browne,  beyond  a  reasonable  doubt,  was  involved  in  the  ar- 
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rangement  to  commit  the  fraud.  It  may  be  that  the  evidence  of 
Browne's  guilt  is  not  so  irresistible  as  is  the  evidence  that  the  fraudu- 
lent scheme  existed,  yet  the  evidence  against  Browne  is  sufficient  to 
justify  the  verdict  that  he,  without  whom  the  conspiracy  would  be 
hopelessly  ineffective,  was  a  member  of  it.  Browne,  observing  a  right 
that  belonged  to  him,  was  not  a  witness  in  his  own  behalf,  and  the 
state  of  the  evidence  was  such  that  the  jury  was  justified  in  finding 
that  his  acts  and  omissions,  further  unexplained,  were  inconsistent 
with  his  innocence,  and  were  only  compatible  with  the  conclusion  that 
he  had  betrayed  the  trust  reposed  in  him  as  an  examiner,  for  the  pur- 
pose of  aiding  the  conspiracy.  It  does  not  appear  that  there  was  .er- 
ror in  the  impaneling  of  the  jury,  in  the  admission  or  rejection  ^f  evi- 
dence, or  in  the  charge  of  the  court,  demanding  that  a  new  trial  should 
be  granted. 

It  remains  to  point  out  with  some  particularity  the  reasons  for  the 
decision  that  the  evidence  concerning. Cohn  was  insufficient  to  justify 
the  verdict  of  guilty  rendered  against  him.  It  is  a  delicate  judicial 
function  to  supervise,  and,  if  need  be,  set  aside,  the  finding  of  a  jury 
of  such  marked  excellence  in  intelligence  and  unabated  attention  as 
the  jurors  in  the  case  possessed  and  observed.  But  not  even  a  proper 
concern  for  governmental  interests,  or  the  public  welfare,  or  for  a 
sturdy  enforcement  of  the  law,  warrants  the  maintenance  of  a  verdict 
that  is  unsupported  by  sufficient  evidence  of  guilty  connection  with 
the  crime  charged.  It  is  not  a  mere  connection  with  the  business  of 
the  importing  firm  involved,  nor  relation  to  some  acts  that  the  law 
required  to  be  done  in  the  course  of  passing  goods  through  the  cus- 
tom house,  that  is  demanded.  Such  connection  must  exist,  and  such 
relation  of  some  person  representing  the  importers  in  due  course  of 
business  must  arise,  even  if  the  importations  were  legitimate.  It  must 
inevitably  appear  that  such  connection  was  used,  or  such  relation  as- 
sumed, for  the  purpose  of  subserving  the  conspiracy. 

What  was  Cohn's  connection  with  the  business  of  A.  S.  Rosenthal 
&  Co.,  and  with  the  transactions  upon  which  the  charge  is  predicated  ? 
What  was  the  firm  of  A.  S.  Rosenthal  &  Co.?  Who  were  the  part- 
ners? What  was  and  what  had  been  Cohn's  relations  to  the  firm? 
What  did  he  specifically  do  respecting  the  fraudulent  invoices  ?  What 
opportunity  did  he  have  to  know  of  the  same  ?  What  presumption  of 
knowledge  of  the  nature  of  such  invoices  existed,  from  which  the  jury 
could  draw  inferences  unfavorable  to  him  ?  The  firm  of  A.  S.  Rosen- 
thal &  Co.  was  established  in  business  in  New  York  at  some  time  lie- 
fore  the  year  1892,  and  was  engaged  in  the  purchase  and  sale  of  Jap- 
anese silks,  handkerchiefs,  lambrequins,  table  covers,  and  taffetas. 
The  firm's  name  was  changed  in  1898  to  that  of  A.  S.  Rosenthal  & 
Freed,  the  latter  having  been  for  some  years  a  partner.  Cohn,  who 
had  previously  been  engaged  in  business  in  the  far  West  as  salesman 
for  different  houses  located  there,  came  to  New  York  in  1892,  and 
after  a  time  was  employed  by  A.  S.  Rosenthal  &  Co.  to  sell  goods  in 
the  city  of  New  York.  After  two  years  he  added  to  his  duties  of 
salesman  the  further  care  of  creating  or  devising  the  styles  or  patterns 
of  goods  that  should  at  times  be  shown  in  goods  manufactured  for 
the  firm  or  purchased  by  it.    For  tlie  first  year  he  received  a  salary 
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of  $6,000;  for  the  second  year  he  received  a  salary  of  $7,500;  for  the 
third  year  he  received  6J4  per  cent,  of  the  profits,  with  a  guaranty 
of  $7,500,  which  in  1898  was  increased  to  15  per  cent,  of  the  profits, 
with  a  guaranty  of  $15,000.  On  January  i,  1901,  Freed  retired,  and 
Cohn  became  a  partner  in  the  firm,  putting  in  some  capital,  and  enti- 
tled to  receive  25  per  cent,  of  the  profits  and  $10,000  in  salary  in  addi-^ 
tion.  In  Yokohama  the  firm  had  a  branch  known  as  A.  S.  Rosenthal 
&  Co.,  in  charge  of  one  Bramhall  and  J.  H.  Rosenthal,  a  cousin  of  A. 
S.  Rosenthal,  both  of  whom  had  an  interest  in  the  profits  of  the  busi- 
ness. In  Lyons,  A.  S.  Rosenthal  &  Co.  had  an  agent,  Godchaux, 
while  one  Beechenor — for  some  14  years  so  employed — attended  to  the 
buying  of  the  goods  in  Europe^  and  received  his  compensation  by 
sharing  in  the  profits  of  the  business.  The  firm  both  sold  and  bought 
goods  in  Europe,  having  accounts  in  Zurich,  France,  London,  and 
Canada.  This  survey  of  the  business  indicates  the  range  and  com- 
plexity of  its  trading,  whose  volume  is  illustrated  by  the  fact  that  in 
1901  the  business  amounted  to  $3,750,000,  that  the  foreign  value  of 
the  merchandise  imported  was  some  $1,650,000,  and  the  duty  paid 
thereon  was  $868,000.  The  extent  of  the  business  of  the  firm  has  im- 
portant bearing  upon  the  question  of  Cohn's  cognizance  of  the  details 
of  the  firm's  transactions,  beginning,  so  far  as  this  action  is  concerned, 
at  the  very  inception  of  his  joining  it,  and  extending  through  some 
six  or  seven  months  thereafter.  Into  this  large  business  of  a  long- 
established  house  Cohn  was  introduced  as  a  partner  in  January,  1901. 
Such  a  business  necessarily  demanded  systematic  division  of  duties, 
and  the  evidence  uncontradictedly  shows  that  Cohn  was  in  the  sales 
department ;  that  he  sold  goods  in  the  morning  about  the  city  of  New 
York,  and  that  in  the  afternoon  he  was  in  the  salesroom,  selling  or  at- 
tending to  sales  of  goods  on  the  floor,  or,  when  not  so  engaged,  that 
he  designed  goods  in  a  small  office  taken  off  from  such  floor.  It  also 
appears  that  Rosenthal,  Medd  (an  employe  in  the  office),  Cohn,  and  at 
some  times  Freeman,  head  salesman,  made  up  the  prices  of  goods  to 
customers.  As  to  this  Cohn  testified :  "Q.  What  did  you  have  to  do 
with  it?  A.  We  would  look  at  an  article,  and  see  what  we  thought 
it  would  bring,  and  put  the  price  on  accordingly.  *  *  *  Q.  Did 
you  know  anything  about  the  market  for  those  goods  abroad?  A. 
No,  sir;  nothing  to  do  with  the  market  abroad."  It  further  appears 
that  in  March  the  general  office  was  moved  to  a  floor  above  the  sales- 
room, that  Freed  had  been  in  immediate  charge  of  it  during  his  con- 
nection with  the  firm,  that  thereafter  Rosenthal  had  charge  of  it,  and 
under  him  Mr.  Hill,  an  employe,  to  December,  1901,  when  he  was 
succeeded  by  Mr.  Medd.  Cohn  states  that  he  did  not  have  occasion 
to  look  over  the  invoices  of  goods,  save  that  "once  in  a  while  I  had 
occasion  to  refer  to  one  to  see  what  was  coming  in — some  particular 
style  we  had  orders  for,  and  when  we  could  promise  the  trade  to  de- 
liver them  to  them."  The  goods  came  into  the  basement  of  the  store, 
and  were  opened  by  the  porters,  and  minor  clerks  checked  them  off 
from  the  assortment  sheets,  which  showed  the  kind  of  goods,  the  num- 
ber of  pieces  of  the  goods,  and  the  lot  number  of  the  goods.  These 
sheets  were  sent  up  to  the  office  for  comparison  with  the  original  in- 
voices.   Cohn  states  that  he  never  checked  off  an  assortment  sheet 


Digitized  by 


Google 


620  128  FEDERAL  REPORTEE. 

with  the  invoices  in  his  life,  nor  was  he  present  when  this  was  done. 
It  further  appears  that  Rosenthal  was  in  general  charge  of  the  busi- 
ness. That  fact  may  be  inferred  properly,  inasmuch  as  he  had  for  a 
long  period  been  the  principal  partner,  and  the  person  who  contributed 
more  largely  to  its  capital.  It  cannot  be  doubted  that  he  was  the  head 
of  the  house,  the  governing  power,  and  the  person  in  charge  of  its 
financial  affairs.  The  evidence  shows  that  Cohn,  before  August,  1901, 
never  went  to  the  custom  house,  except  for  the  purpose  of  leaving 
tiis  signature  when  he  first  became  a  partner;  that  he  was  never  at 
the  appraiser's  department  before  July  30th,  save  on  a  single  occa- 
sion, for  a  harmless  errand ;  that  he  never  visited  the  banks,  saVe  on 
a  single  occasion,  to  leave  his  signature ;  that  he  did  not  have  charge 
nf  drawing  checks ;  that  he  never  paid  the  bills,  nor  saw  them ;  that 
he  never  ordered  the  goods.  All  of  that  part  of  the  business  was  in 
a  separate  department,  with  which  he  had  no  immediate  connection. 
Nor  is  there  the  slightest  evidence  in  the  case  that  Cohn  had  any  per- 
sonal connection  whatever  with  any  of  the  transactions  whereby  the 
goods  were  brought  to  this  country,  nor  is  there  any  specific  evidence 
that  he  had  any  immediate  knowledge  thereof.  But  upon  the  arrival 
of  the  goods  in  this  country  there  is  evidence  connecting  Cohn  with 
particular  acts  with  reference  to  the  entry  of  certain  invoices  at  the 
custom  house,  and  with  reference  to  certain  transactions  in  the  ap- 
praiser's department  after  such  entry.  Of  all  the  invoices  offered  by 
the  government  14  were  passed  by  Browne,  and  the  dates  of  these 
invoices  range  between  December  21,  1900,  and  June  22,  1901,  and 
the  entries  thereof  in  the  custom  house  range  between  January  18, 
1901,  and  July  15,  1901.  Ten  of  these  invoices  were  from  Yokohama, 
and  six  of  these  ten  entries  were  made  by  Cohn  and  four  by  Rosen- 
thal. It  seems  fair  to  state  that  the  goods  falling  under  these  ten  in- 
voices had  gone  into  consumption  before  the  conspiracy  was  discov- 
ered. Hence  the  government,  for  the  purpose  of  showing  the  false 
weights  described  in  these  invoices,  was  obliged  to  rely  upon  -such 
samples  as  had  been  selected  from  the  total  pieces  of  goods  by  Browne, 
to  be  sent  to  the  analyst  for  his  examination  and  report,  and  there- 
after returned  to  the  appraiser's  department,  where  they  remained  after 
Browne  had  been  suspended.  Respecting  this  manner  of  ascertaining 
the  weights  of  goods  falling  under  such  invoices,  the  learned  counsel 
for  the  government  stated  in  the  final  argument  to  the  jury: 

"We  would  haye  an  absolutely  perfect  case  against  both  CJohn  and  Browne 
if  you  strike  every  bit  of  that  evidence  out  of  the  case.  And,  moreover,  I  say 
to  you  that  if  there  were  no  other  evidence  against  these  men  than  that 
particularly,  they  never  would  have  been  prosecuted.  That  evidence — and  I 
will  proceed  to  discuss  its  value  in  a  moment — that  evidence  is  offered  here 
as  corroborative  evidence  to  establish  irresistibly  the  Inference  to  be  drawn 
from  the  other  facts  that  have  been  proven  against  these  people,  from  the 
English  (Doles  shipments,  from  the  kaiki  invoices  that  were  always  under- 
weighted,  from  the  substituted  invoices.  These  are  the  salient  points  of  the 
evidence  for  the  prosecution,  and  the  so-called  swatch  (sample)  testimony  is 
introduced  to  corroborate  the  other  testimony,  and  to  strengthen  the  inferences 
to  be  derived  from  it" 

The  remaining  invoice  passed  upon  by  Browne  was  dated  March 
1 8th,  entry  was  made  tliereon  March  28th,  and  was  passed  by  Browne 
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on  April  2d.  The  declaration,  to  the  entry  was  signed  by  Cohn.  This 
invoice  covered  goods  purchased  in  London,  and,  while  fair  on  its 
face,  it  was  in  fact  a  narration  of  falsehoods,  according  to  the  evidence, 
whereby  the  government  was  defrauded  of  several  thousand  dollars. 
Browne  was  suspended  from  duty  on  July  30th,  and  the  only  other 
entries  shown  to  have  been  made  by  Cohn  before  such  suspension 
were  three  in  number.  One  was  on  July  27th,  upon  an  invoice  from 
Yokohama,  dated  July  3d.  An  examination  of  the  goods  was  made 
in  the  appraiser's  department  on  October  19th,  by  J.  D.  Smith,  who 
found  a  discrepancy  in  weight  of  loyi  pounds  upon  a  total  weight  of 
254J4  pounds,  the  duty  on  the  deficiency  being  $43.35.  Thereupon 
the  balance  of  the  cases  in  the  shipment  which  had  been  delivered  to 
the  importers  was  asked  for,  but  it  was  answered  that  the  remaining 
cases  had  largely  gone  into  consumption,  with  the  exception  of  cer- 
tain pieces,  which  were  offered  to  the  government,  but  were  not  ac- 
cepted by  it,  as  they  were  regarded  as  insufficient  for  the  purposes 
of  further  examination.  There  were  also  two  entries  signed  by  Cohn, 
one  on  July  25th  and  the  other  on  July  i6th.  The  invoice  covered  by 
the  entry  first  named  was  examined  and  the  goods  weighed  in  the  first 
instance  by  Examiner  Pringle,  on  July  29th,  and  returned  as  correct. 
A  re-examination  was  had  by  Examiner  Smith  in  August,  on  several 
occasions,  and  finally  in  Cohn's  presence — s,  privilege  obtained  by  Cohn 
after  much  difficulty,  and  only  after  application  to  the  collector  him- 
self. A  discrepancy  in  weight  of  67  pounds  was  discovered.  Cohn's 
energetic  conduct  respecting  the  investigation  of  this  invoice  has  been 
characterized  as  self-serving,  but  it  is  equally  consistent  with  the 
promptings  of  a  person  unconscious  of  an  offense,  and  unwilling  to 
credit  its  existence  without  ascertainments  made  before  his  own  eyes. 
The  other  invoice  entered  by  Cohn  on  July  i6th,  and  passed  by  Smith 
on  August'  13th,  covered  goods  from  Yokohama.  Smith  reported 
that  there  were  more  pieces  of  goods  than  were  mentioned  in  the  in- 
voice, and  that  there  was  a  discrepancy  in  weight  of  549  pounds, 
which  would  make  a  difference  in  duty  of  $423.40. 

So  much  for  entries  made  by  Cohn  before  Browne's  suspension  on 
July  30th.  The  entries  made  thereafter  are  unimportant  upon  the 
question  now  under  discussion,  inasmuch  as  any  entry  made  after 
Browne  was  suspended  could  not  have  been  in  furtherance  of  the  con- 
spiracy. The  question  now  arises  whether  the  mere  fact  that  Cohn 
made  such  entries  of  itself  is  any  evidence  of  his  guilty  connection 
with  the  fraudulent  scheme.  Had  these  entries  been  made  by  a  part- 
ner in  charge  of  the  purchasing  department,  or  if  it  had  appeared  that 
such  partner  had  been  connected  with  the  importations — for  instance, 
those  from  London — ^the  fact  of  such  person  taking  part  in  the  entry 
would  have  been  strong  supplemental  evidence  of  guilty  participation 
in  the  conspiracy.  But  such  conclusion  would  have  found  its  neces- 
sary support  in  the  earlier  evidence  of  actual  or  presumed  knowledge 
of  the  transactions  with  which  the  offenses  were  connected.  While 
the  jury  must  have  inferred  that  Rosenthal,  Beechenor,  Godchaux,  or 
all  of  such  persons,  had  such  knowledge,  yet  there  is  no  specific  evidence 
as  regards  Cohn ;  nor  does  it  appear  that  he  was  in  a  position  where 
he  would  be  likely  to  obtain  such  knowledge.    Therefore  the  fact  that 
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his  name  appears  upon  the  entries  is  quite  as  consistent  with  his  in- 
nocence as  with  his  guilt  But  when  the  circumstances  under  which 
he  signed  the  entries  are  taken  into  consideration,  there  is  no  ground 
for  holding  that  the  mere  fact  of  signing  the  entries  showed  Siat  he 
was  a  participant  in  the  fraud  of  which  they  were  in  fact  a  part.  It 
was  then,  and  is  still,  a  practice  of  the  firm  of  A.  S.  Rosenthal  &  Co. 
t<>  have  in  its  possession  a  number  of  entry  blanks,  issued  by  their 
custom  house  brokers,  Corbett  &  Co.,  and  it  was  the  further  practice, 
justly  condemned,  of  A.  S.  Rosenthal's  custom  house  clerk  to  take  a 
number  of  these  blanks  to  some  member  of  the  firm  to  secure  his  sig- 
nature to  them  before  they  were  filled  up.  Thereupon  the  clerk  re- 
tained these  blanks  until  it  was  desired  to  make  an  entry  of  goods, 
whereupon  he  sent  the  number  of  blanks  needed  to  Corbett  &  Co.,  the 
custom  house  brokers,  whose  clerk  filled  in  the  entry  on  its  face  and 
back,  and  one  Brautigan,  a  notary  public,  certified  that  the  importer 
had  made  the  declaration  in  his  presence.  The  entry,  thus  filled  in 
and  certified,  was  presented  at  the  custom  house  for  the  purpose  of 
making  the  entry  upon  the  invoice  described  in  it.  Counsel  for  the 
government  urged  that  the  mere  fact  that  this  objectionable  practice 
was  employed  was  in  itself  evidence  of  Cohn's  connection  with  the 
conspiracy.  While  such  practice  is  in  disobedience  of  the  statute,  and 
is  to  be  strongly  condemned  in  law  as  in  morals,  it  would  not  tend  to 
convict  Cohn  upon  an  entirely  distinct  charge,  although  it  might  be 
used  to  affect  his  credibility  as  a  witness.  However  much  it  might 
tend  to  discredit  the  evidence  of  Cohn  as  to  any  affirmative  statement 
or  negation  made  by  him,  the  jury  would  have  no  right  to  infer  that 
the  opposite  of  his  statement  was  true,  unless  there  were  other  evidence 
upon  which  the  jury  might  rely.  Had  the  invoice  been  an  honest  one, 
representing  an  honest  transaction,  Cohn  would  have  signed  tlie  decla- 
ration and  have  made  the  entry  in  precisely  the  same  manner.  But 
whether  the  entry  was  made  upon  a  blank  form,  and  without  proper 
declaration  before  a  notary  public  or  other  proper  officer,  or  whether 
it  was  made  in  obedience  to  the  statute  in  that  regard,  the  mere  fact 
that  Cohn  did  what  he  did  to  enter  the  goods  cannot,  of  itself,  have 
any  significance  as  showing  his  guilty  participation  in  the  conspiracy, 
without  some  evidence  that  he  knew  the  nature  of  the  invoice  to  which 
the  entry  related.  Of  this  there  is  not  the  slightest  evidence  in  the 
case,  unless  it  may  be  found  in  the  fact  that  he  became  a  member  of 
the  firm  of  A.  S.  Rosenthal  &  Co.  in  190T,  and  that  from  that  connec- 
tion alone  it  may  be  presumed  that  he  knew  the  business  of  the  firm, 
and  was  cognizant  of  the  transactipns  represented  by  the  invoices. 

In  this  connection  it  must  be  observed  that  before  these  entries 
signed  by  Cohn  were  received  in  evidence,  the  counsel  for  the  govern- 
ment and  for  the  defendants  had  made  the  following  stipulation : 

"Counsel  for  the  government  admit  that  all  such  signatures  to  entries  and 
declarations  were  placed  on  said  paper  in  blank,  and  that  said  papers,  so  signed 
in  blank,  were  sent  to  M.  J.  Corbett  &  Co. ;  that  all  the  wTiting  in  said  entries 
and  declarations  was  placed  afterwards  thereon  by  George  Brautigan,  a  clerk 
in  M.  J.  Corbett  &  Co.'s  office ;  and  that  none  of  said  papers  were  seen  by  said 
Cohn,  after  signing  them  in  blank,  until  more  than  a  year  after  the  said 
entries  were  made  in  the  custom  house,  and  that  said  Cohn  had  no  knowledge 
how  said  papers  were  filled  in  by  Brautigan."- 
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This  stipulation  was  in  accordance  with  the  fact  as  shown  by  the 
evidence,  and  the  government  lost  no  rights  by  making  it,  and  there- 
by saved  much  time  upon  the  trial.  The  stipulation  merely  represented 
the  truth,  and  its  value  now  is  that  it  illustrates  that  the  government 
recognized  the  fact  as  it  existed,  and  made  the  stipulation  accordingly. 

The  customs  administrative  act  (section  5,  Act  June  10,  1890,  c. 
407,  26  Stat.  132  [U.  S.  Comp.  St.  1901,  p.  1889])  provides  that  the 
declarant  shall  state  that  he  is  "the  owner  of  the  merchandise  described 
in  the  annexed  entry  and  invoice,"  that  the  declaration  shall  describe 
the  ship  in  which  the  importation  was  made,  and  that  the  declarant 
shall  state  "that  the  invoice  and  entry  which  I  now  produce  contain 
a  just  and  faithful  account  of  tlie  actual  cost  of  the  said  goods,"  etc. 
This  provision  seems  to  make  the  invoice  a  part  of  the  declaration, 
so  as  to  bring  it  within  the  terms  of  the  stipulation.  Hence  it  must 
be  accepted  as  a  fact  that  Cohn  did  not  know  how  the  declaration  was 
filled  in,  nor  what  invoice  was  attached  to  and  made  a  part  thereof. 
This  deprives  his  act  in  signing  the  entry  blank  of  any  significance 
as  bearing  upon  his  complicity  in  the  conspiracy.  But  assume  that 
the  blank  had  been  filled,  the  invoice  annexed,  and  Cohn  had  signed 
and  duly  declared  before  the  proper  officer.  What  would  the  act  sig- 
nify as  showing  his  guilty  connection  with  the  conspiracy?  He 
would  be  doing  the  precise  thing  which  he  would  have  a  right  to  do, 
and  which  the  law  required  him  to  do  in  the  case  of  an  honest  im- 
portation. Hence,  as  already  stated,  the  act  of  making  the  entries 
in  itself  counts  for  nothing.  Nobody  claims  that  an  inspection  of  the 
invoices  would  discover  the  fraud  without  an  examination  of  the  goods 
to  which  they  were  related.  Hence,  unless  Cohn  had  some  antecedent 
knowledge  of  the  fraudulent  practices,  he  is  not  incriminated  by  his 
immediate  connection  with  the  entries. 

Upon  the  motion  for  a  new  trial  the  learned  counsel  for  the  gov- 
ernment is  understood  to  have  admitted  orally  that  substantially  the 
only  evidence  connecting  Cohn  with  the  conspiracy  was  to  be  found 
in  the  fact  of  his  relation  to  the  firm  jof  A.  S.  Rosenthal  &  Co.,  and 
his  duties  in  the  business  of  such  firm.  While  this  seems  to  very 
much  narrow  the  evidence  against  Cohn,  yet,  after  a  most  careful  con- 
sideration of  the  evidence,  it  is  thought  that  counsel  brought  the  dis- 
cussion to  the  very  essential  and  crucial  point  of  the  inquiry.  The 
argument  against  Cohn  may  be  stated  as  follows:  Cohn  was  at  the 
head  of  the  selling  department.  He  knew  and  aided  in  fixing  the 
prices  of  goods.  To  do  this  he  must  have  known  the  cost  of  the  goods, 
and  therefore  he  must  have  known  the  factors  that  entered  into  the 
cost,  one  of  which  was  the  duty  paid  upon  them ;  and  thereby  learned, 
if  he  had  not  obtained  notice  or  infomiation  from  other  sources,  that 
there  was  a  fraudulent  scheme  for  depriving  the  government  of  its 
proper  duties.  Moreover,  as  a  partner,  he  could  not  but  have  known 
of  the  large  savings  of  duty  and  of  disbursements  to  corrupt  the  ex- 
aminers. It  is  a  rule  in  criminal  cases  that  a  partner  is  not  charged 
by  the  criminal  acts  of  his  copartners,  or  others  acting  in  behalf  of 
the  firm,  unless  he  has  knowledge  thereof.  The  law  in  relation  to  part- 
nership is  that  the  partner  agrees  to  be  bound  for  all  acts  done  in  obe- 
dience to  the  law,  to  which  there  are  attached  certain  civil  liabilities  for 
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fraudulent  acts  Dr  representations  done  or  made  by  a  partner  or  an 
agent  for  the  purpose  of  affecting  the  firm's  business.  It  is  not  con- 
sidered that,  in  the  absence  of  some  special  statute  bearing  upon  the 
particular  acts  of  a  firm,  whereby  each  partner  is  made  the  subject  of 
punishment,  one  partner  can  be  found  guilty  of  a  crime  because  his 
partner  or  agent  has  done  acts  that  would  justify  his  or  their  punish- 
ment. However,  there  would  be  a  very  strong  presumption  that,  if  a 
person  were  a  member  of  a  firm  regularly  carrying  forward  a  business 
in  course  of  which  offenses  were  committed  for  the  purpose  of  defraud- 
ing the  revenue  of  the  United  States,  he  would  become  at  some  time 
cognizant  thereof.  For  instance,  if  money  were  being  paid  to  Browne 
for  the  purpose  of  obtaining  his  co-operation  in  the  criminal  scheme 
charged,  it  would  not  be  presumed  that  Rosenthal,  if  he  were  the  guilty 
actor,  would  make  the  arrangement,  and  himself  alone  bear  the  dis- 
bursement, but  that  he  would  exact  contribution  from  Cohn  and  his 
other  partners,  or  those  interested  in  the  profits.  Even  if  the  books  of 
the  company  did  not  show  such  disbursements,  yet  no  one  would  infer 
that  they  would  be  lost  sight  of  in  the  yearly  adjustment  between  the 
partners.  So,  also,  if  several  cases  of  silks  were  ordered  in  London,, 
and  there  was,  through  a  fraud  practiced  on  the  revenue,  a  difference  in 
duty  amounting  to  between  $6,000  and  $7,000,  it  would  be  a  reasona- 
ble presumption  that  at  some  time  a  partner  not  first  concerned  in  the 
arrangement  looking  to  this  saving  would  become  cognizant  thereof. 
But  it  must  be  kept  in  mind  that  Cohn  was  a  younger  man,  who  had 
entered  the  firm  on  January  i,  1901,  and  that  he  had  been  a  part  of  the 
firm  less  than  six  months  when  the  conspiracy  was  rendered  ineffective. 
There  is  no  evidence  that  during  that  time  he  had  had  occasion  to^ 
examine  into  the  business  of  the  company,  nor  from  a  knowledge  of 
the  manner  in  which  business  is  conducted  is  there  any  inference  that 
he  did  make  an  examination  of  the  books,  or  that  there  was  any  set- 
tlement between  the  partners.  Had  there  been  such  settlement,  or 
had  a  year  expired,  after  which  such  settlements  are  usually  made, 
it  would  be  difficult  to  infer  that  a  partner,  who  was  vigilant  in  secur- 
ing his  full  share  of  the  profits;  would  take  such  statement  as  his  part- 
ner saw  fit  to  make  of  the  receipts  and  disbursements,  or  that  he  would 
remain  unfamiliar  with  the  manner  of  conducting  the  business,  by 
which  large  sums  of  money  were  saved  by  fraudulent  practices.  Tak- 
ing into  consideration  the  large  extent  of  the  business,  its  widespread 
transactions,  the  practically  supreme  power  which  Rosenthal  exercised 
over  it,  the  necessary  division  of  the  business  into  departments,  the 
absorption  of  Cohn  in  a  department  so  totally  divorced  and  unrelated 
to  matters  that  would  give  him  notice  of  the  transactions  in  the  office 
or  of  the  fraudulent  importations,  the  fact  that  he  was  a  new  member 
of  the  firm,  and  had  been  such  for  only  six  months,  and  presumably 
had  not  yet  had  his  first  accounting  with  Rosenthal,  it  is  thought  that 
a  verdict  that  he  must  have  been  conscious  of  the  existing  frauds  and 
the  favorable  results  to  the  firm  was  not  justifiable. 

So  far  as  fixing  prices  is  concerned,  the  evidence  shows  that  Rosen- 
thal, and  the  men  immediately  under  him  in  charge  of  the  office,  the 
head  salesman,  and  Cohn,  participated,  taking  into  consideration,, 
among  other  things,  undoubtedly,  the  prices  for  which  the  goods  would 
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sell  in  the  market,  concerning  which  Cohn's  opinion  would  be  of  the 
utmost  value.  While  it  may  be  properly  assumed  that  the  cost  of  the 
goods  would  enter  into  the  prices  fixed,  it  is  not  to  be  inferred  that 
the  cost  price  was  diminished  by  the  amount  saved  through  fraudulent 
importation.  It  is  not  to  be  presumed  that  the  fraudulent  scheme  was 
conceived  and  enacted  for  the  purpose  of  aiding  the  consumer;  and, 
if  there  is  to  be  any  presumption,  it  is  th^  the  cost  of  the  goods  were 
made  up  in  the  office,  and  were  either  marked  upon  the  goods,  or 
communicated  to  Cohn,  or  both,  without  entering  into  a  discussion  of 
the  effect  upon  the  cost  price  on  account  of  the.  fraudulently  diminished 
duties.  While,  therefore,  all  this  class  of  evidence  might  create  sus- 
picion of  knowledge  on  the  part  of  Cohn,  of  which  he  availed  himself 
as  a  member  of  the  firm,  or  while  it  might  carry  some  moral  conviction, 
it  appears  to  the  court,  looking  at  it  as  strictly  legal  evidence,  that  it 
is  not  sufficient  to  connect  Cohn  with  the  conspiracy,  so  that  it  can 
be  said  beyond  a  reasonable  doubt  that  he  was  guilty. 

The  government  also  gives  evidence  of  certain  acts  of  Cohn  after 
the  30th  day  of  July,  when  the  conspiracy  became  practically  ineffec- 
tive. Before  that  time,  on  the  i6th  or  17th  of  July,  he  had  been  to 
the  appraiser's  department  for  the.  first  time,  and  then  only  for  the 
purpose  of  finding  whether  certain  goods  which,  contrary  to  the  rule, 
had  been  delivered  to  A.  S.  Rosenthal  &  Co.  for  consumption,  must 
be  returned  to  the  appraiser's  department,  or  might  be  released.  The 
defendants'  counsel  urges  that,  inasmuch  as  he  refused  to  allow  the 
goods  to  be  opened  or  used  before  the  full  rules  of  the  custom  house 
had  been  complied  with,  it  showed  a  fideUty  on  his  part  tending  to 
acquit  him  of  any  indirection;  while  the  government  contends  that 
there  was  some  error  in  the  shipment  unfavorable  to  the  firm,  entirely 
disconnected  with  the  conspiracy,  that  showed  that  he  had  a  selfish 
purpose  in  having  the  goods  sent  back  to  the  appraiser's  department. 
But,  whatever  his  motive,  it  was  plainly  not  a  guilty  one,  and  has  no- 
significance  in  that  regard. 

After  the  30th  day  of  July  there  were  certain  goods  afloat,  shipped 
from  Yokohama,  and  on.^ugust  15th  these  goods  were  reconsulated 
upon  substituted  invoices,  whereon  entries  were  made  at  this  port  be- 
tween October  17th  and  29th,  by  Cohn,  in  the  manner  above  stated. 
It  is  contended  that  the  reconsulation  of  these  goods  after  the  conspir- 
acy was  discovered  shows  an  attempt  to  conceal  the  misrepresentation 
of  weight  in  the  original  invoices,  and  that  this  in  some  way  affects^ 
Cohn.  There  is  not  the  slightest  evidence  that  he  had  any  connection 
with  the  substitution  of  these  invoices,  and,  even  if  he  had,  it  would 
be  quite  consistent  with  integrity  that  an  honest  partner,  having  dis- 
covered a  fraud,  should  insist,  as  far  as  possible,  that  the  fraudulent 
invoices  be  not  used,  but  that  invoices,  3.0  far  as  possible  correcting 
the  false  invoices,  be  substituted  in  place  thereof,  and  that  the  custom 
house  authorities  should  be  informed  that  additions  should  be  made 
for  weight  and  value.  The  same  may  be  said  of  the  Lyons  substitutes. 
These  entries  were  all  made  and  passed  through  the  custom  house 
after  October  17th,  and  it  would  be  more  than  unreasonable  to  pre- 
sume that  Cohn,  or  any  other  person,  was  attempting  to  defraud  the 
government  at  that  late  date.  The  most  that  can  be  claimed  for  these 
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subsequent  actions  is  that  they  showed  an  effort  to  make  right  some- 
thing that  had  been  done  wrong,  either  for  the  pu^jpose  of  preventing 
detection  or  saving  the  goods  from  seizure.  The  evidence  shows  that 
Cohn  had  no  specific  connection  with,  a  single  act,  fact,  or  circtmistance 
relating  to  the  purchase,  invoicing,  shipping,  or  importation  of  the 
goods  into  this  country;  that  after  their  arrival  his  sole  relation  to 
them  was  that  he  made  erKries  in  the  manner  above  stated  of  cer- 
tain of  the  goods;  that  his  brief  connection  with  the  firm  of  A.  S. 
Rosenthal  &  Co.,  and  relative  duties  in  connection  with  its  business, 
do  not  justify  an  inference  that  he  had  obtained  knowledge  of  the 
fraud.  Hence  it  must  be  concluded  that  there  is  not  sufficient  evi- 
dence to  support  the  verdict  as  to  him.  The  court  has  had  opportunity 
to  consider  the  evidence  denied  to  the  jury,  and  after  the  most  assidu- 
ous study  of  the  record  has  reached  the  conclusions  stated. 

Upon  the  authority  of  Regina  v.  Gompertz,  6  Pa.  Law  J.  377,  Com- 
monwealth v.  McGowan,  2  Pars.  Eq.  Cas.  341,  and  Dutcher  v.  State, 
16  Neb.  30,  19  N.  W.  612,  it  is  urged  by  counsel  for  Browne  that  a 
new  trial  for  Cohn  must  result  in  a  new  trial  for  Browne.  These 
cases  do  not  seem  in  point.  Cohn  is  granted  a  new  trial  because  no 
cause  of  action  was  proved  against  him,  and  the  indictment  should 
have  been  dismissed  as  to  him  by  the  court.  Had  such  dismissal  been 
ordered,  nevertheless  Browne's  case  could  have  been  submitted  to  the 
jury. 


STATE  OF  IOWA  ex  rel.  GREGORY  v.  JONES,  Warden. 
(District  Court.  S.  D.  Iowa,  W.  D.    March  19,  1904.) 

1.  Chimin AL  Law— Judomentb— Review— Habeas  Corpus. 

A  writ  of  habeas  corpus  Is  not  available  to  review  mere  errors  or  Ir- 
regularities of  another  court. 

2.  Same—Statutes— Habitual  Cbiminal  Act— Ex  Post  Facto  Law. 

Laws  27th  Gen.  Assem.  Iowa,  p,  58,  c.  109,  providing  that  whenever  a  per- 
son has  been  twice  convicted  of  the  larc^y  of  property  exceeding  $20 
in  value,  and  shall  thereafter  be  convicted  of  such  offense,  he  shall  be  im- 
prisoned for  a  term  not  less  than  15  years,  is  not  in  violation  of  Const 
U.  S.  art  1,  §  10,  as  an  ex  post  facto  law,  though  it  applies  to  a  de- 
fendant convicted  of  larceny  after  its  passage,  whose  prior  convictions, 
and  the  punishment  assessed  thereon,  had  been  fully  completed  before  the 
passage  of  the  act 

&  Same— RuiiEs  of  Evidence— Change. 

Such  act  was  not  ex  post  facto  on  the  ground  that  it  changed  the  rules 
of  evidence,  and  permitted  the  admission  of  different  testimony  than 
that  which  the  law  required  at  the  time  of  the  commission  of  the  offense 
in  order  to  convict  accused. 

4  Same— Indictment. 

Laws  27th  Gen.  Assem.  Iowa,  p.  58,  c.  109,  provides  that  whenev»  a 
person  has  been  twice  convicted  of  the  crime  of  larceny,  and  shall  there- 
after be  convicted  of  such  crime,  he  shall  be  imprisoned  for  a  period  of 
not  less  than  15  years.  Heldj  that  where  an  indictment  for  larceny 
charged  that  defendant  had  been  previously  three  times  convicted  for 
such  offense,  and  the  jury,  by  a  special  verdict,  so  found,  such  indictment 
and  verdict  were  sufficient  to  bring  accused  within  the  statute,  since,  by 

%  1.  See  Habeas  Corpus,  vol.  25,  Cent  Dig.  §  25. 
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having  been  previously  twice  •  convicted,  he  brought  himself  within  the 
class  of  habitual  criminals,  and  It  was  immaterial  how  many  more  con- 
victions he  had  suffered. 

Habeas  Corpus. 

Recently  there  was  filed  by  the  relator  a  petition  asking  for  the  Issu- 
ance of  the  writ  of  habeas  corpus,  to  the  end  that  his  imprisonment  might 
be  inquired  into,  and  that  on  a  hearing  he  might  be  discharged  from  custody 
of  the  warden.  From  the  petition  the  following  facts  appear:  October  22, 
1891,  Gregory  was  convicted  on  indictment  for  the  crime  of  larceny  by  the 
district  court  of  Greene  county,  Iowa.  April  1,  1895,  for  a  like  crime,  he  was 
convicted  by  the  district  court  of  Adair  county,  Iowa.  September  7,  1896,  he 
was  convicted  of  a  like  crime  by  the  district  court  of  Harrison  county,  Iowa. 
In  all  those  cases  the  value  of  the  property  stolen  was  in  excess  of  $20,  and  in 
all  the  cases  he  was  sentenced  to  the  penitentiary,  and  he  served  his  respective 
terms  of  imprisonment.  All  of  which  were  prior  to  the  year  1898.  In  the 
year  1898  (chapter  109,  p.  58,  Laws  27th  Gen.  Assem.)  a  statute  was  enacted 
providing,  among  other  things,  that  whenever  a  person  has  been  twice  convicted 
of  the  crime  of  larceny  of  property  of  a  value  in  excess  of  ?20,  and  shall 
thereafter  be  convicted  of  such  a*ime,  he  shall  be  imprisoned  for  a  time  not 
less  than  15  years.  The  statute  requires  that  such  prior  convictions  shall  be 
pleaded,  and  that  the  Jury  shall  specially  find  whether  he  has  been  so  convicted 
as  alleged.  In  May,  1900,  Gregory  was  indicted  In  the  district  court  of  Potta- 
wattamie county,  Iowa,  for  the  larceny  of  a  mule  in  October,  1899,  of  the 
value  of  |125.  The  indictment  also  recited  the  three  prior  convictions.  The 
verdict  was  that  of  guilty  as  charged,  and  special  affirmative  findings  of  the 
three  prior  convictions  as  alleged.  And  he  was  sentenced  to  20  years'  imprison- 
ment, which  he  is  now  undergoing,  and  by  reason  of  which  Warden  Jones  now 
detains  him.  Notice  having  been  given  to  the  Attorney  General  and  county 
attorney,  they  have  filed,  for  the  warden,  a  demurrer  to  the  petition. 

T.  H.  Milner,  for  relator. 

Charles  W.  Mullan,  Atty.  Gen.,  and  W.  H.  Kilpach,  Co.  Atty.,  for 
Warden  Jones. 

McPHERSON,  District  Judge  (after  stating  the  facts  as  above). 
The  validity  of  the  judgment  now  being  enforced  against  the  prisoner, 
and  the  statute,  as  construed  by  the  state  court,  under  which  the  judg- 
ment was  pronounced,  are  assailed  for  many  reasons.  Some  of  these 
reasons  only  will  be  noticed,  because,  as  to  all  the  others,  this  court 
has  neither  the  right  nor  the  power  to  inquire  into  them. 

It  has  been  held  over  and  over  again  that  the  writ  of  habeas  corpus 
cannot  be  used  as  an  appellate  proceeding  by  which  the  irregularities 
or  errors,  real  or  supposed,  of  some  other  court,  can  be  reviewed.  Such 
matters  can  only  be  determined  on  appeal  or  by  writ  of  error.  And  if 
there  be  no  appeal,  the  rulings  and  the  judgment  of  the  trial  court  are 
a  finality.  And  if  the  case  is  carried  up,  and  t/.e  judgment  affirmed, 
the  conclusions  of  the  appellate  court  put  the  matters  forever  at  rest. 
So  that  many  of  the  contentions  of  counsel  for  the  prisoner  on  the 
present  hearing  are  given  no  consideration. 

Although  not  pleaded,  yet,  as  a  fact,  it  can  be  stated  that  there  was 
an  appeal  from  the  judgment  in  question  to  the  Iowa  Supreme  Court. 
See  State  v.  Gregory,  90  N.  W.  1131.  And  the  fact  that  the  Iowa 
Supreme  Court  disposed  of  the  case  in  an  opinion  of  seven  lines,  and 
that  the  case  was  not  even  argued,  in  no  manner  can  call  for  the 
judgment  of  a  federal  court  on  the  questions  which  might  have  been 
argued,  or  which  might  have  been  discussed  by  the  Iowa  Supreme 
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Court.  Ever  since  Iowa  has  been  a  state,  the  maximum  punishment 
for  grand  larceny  has  been  five  years'  imprisonment.  And  prior  to 
1898  Iowa  had  no  habitual  criminal  law.  And  prior  to  1898  the  three 
prior  judgments  had  been  pronounced  against  the  prisoner,  and  prior 
to  that  year  he  had  fully  served  the  several  terms  of  imprisonment  pro- 
vided for  by  the  three  several  prior  judgments.  The  contention  of  the 
prisoner  is  that  the  statute  of  1898,  as  construed  and  enforced  against 
him,  is  an  ex  post  facto  law.  The  entire  strength  of  the  argument  is 
that  the  last  fifteen  years  of  the  imprisonment  imposed  upon  him  were 
because  of  crimes  committed  prior  to  the  enactment  of  the  statute  of 
1898.  And  while  it  is  not  material,  he  seeks  to  strengthen  his  claim 
that  not  only  were  his  three  crimes  committed  prior  to  the  enactment 
of  that  statute,  but  that  he  had  wholly  served  the  terms  of  imprison- 
ment imposed  for  those  three  crimes  before  the  action  of  the  Legisla- 
ture of  1898.  Prior  to  the  argument  of  the  case  at  bar,  and  before 
reading  the  decisions  of  the  courts  upon  the  question,  it  seemed  quite 
plausible  that  Gregor}%  under  the  judgment  now  assailed,  is  being  im- 
prisoned for  five  years  or  less  for  the  stealing  of  the  mule  in  Pottawat- 
tamie county  in  1899,  and  for  fifteen  years  or  more  for  his  larcenies 
prior  to  i89iB,  But  plausible  as  this  statement  is,  it  is  only  plausible, 
and  not  a  correct  statement.  It  is  unsound.  Const.  U.  S.  art.  i,  §  9, 
provides  that  Congress  shall  not  enact  an  ex  post  facto  law,  and  by  sec- 
tion 10  of  the  same  article  it  is  provided  "no  state  shall  *  *  * 
pass  any  ex  post  facto  law."  And  what  is  an  ex  post  facto  law? 
In  Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  Ed.  162,  Chief  Justice  Marshall 
said:  "An  ex  post  facto  law  is  one  which  renders  an  act  punishable 
in  a  manner  in  which  it  was  not  punishable  when  it  was  committed." 
A  better,  or  more  accurate  definition  has  not  been  given.  From  this 
definition  it  is  seen  that  the  punishment  provided  for  when  the  crime 
was  committed  is  the  punishment  that  must  be  imposed.  If  no  punish- 
ment was  then  provided  for,  none  can  be  imposed  by  subsequent  legisla- 
tion. If  punishment  was  then  provided  for,  subsequent  legislation  can- 
not be  enacted,  increasing  the  punishment,  and  such  legislation  can 
only  refer  to  subsequent  crimes.  The  punishment  can  be  lessened,  but 
never  increased,  as  against  any  one,  for  a  crime  already  committed. 
No  more  beneficent  provision  is  found  in  the  Constitution  for  the 
protection  of  the  individual,  and  it  must  be  and  will  be  enforced  on 
behalf  of  the  bad  citizen  or  criminal  as  well  as  for  the  good  citizen. 

But  the  learned  counsel  of  the  relator  concedes  that  the  statute  of 
1898  is  within  the  Constitution,  and  therefore  valid,  but  claims  that  it 
is  only  valid  when  it  relates  to  other  convictions  committed  after  the 
enactment  of  the  statute.  But  the  authorities  are  against  him,  what- 
ever might  be  urged  if  it  were  an  original  question.  Kelly  v.  People, 
115  111.  583,  4  N.  E.  644,  56  Am.  Rep.  184,  is  in  a  measure  in  point, 
although  it  docs  not  go  to  the  extent  as  claimed.  The  federal  Con- 
stitutional provision  was  not  relied  on  nor  discussed  in  that  case.  But 
the  case  of  Commonwealth  v.  Graves,  155  Mass.  163,  29  N.  E.  579,  16 
L.  R.  A.  256,  is  in  point.  In  that  case  the  offense  pleaded  as  a  prioi 
conviction  was  committed  prior  to  tlie  enactment  of  the  statute  under 
which  the  convictions  appealed  from  was  enacted.  And  it  was  held 
that  the  statute,  as  thus  construed,  was  not  an  ex  post  facto  law. 
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Sturtevant  v.  Commonwealth,  158  Mass.  598,  33  N.  E.  648,  is  of  like 
holding.  And  so  is  In  re  Miller  (Mich.)  68  N.  W.  990.  Blackburn  v. 
State,  50  Ohio  St.  428,  36  N.  E.  18,  is  squarely  in  point.  •  In  that  case 
the  defendant  was  indicted  for  breaking  and  entering  a  building  with 
intent  therein  to  commit  larceny  April  4,  1890.  The. indictment  also 
pleaded  two  former  convictions  of  felonies — one  of  June,  1881,  and  the 
other  of  October,  1886.  The  statute  was  of  date  May,  1885.  So  that 
one  of  the  prior  offenses,  and  convictions  as  well,  was  of  a  prior  date 
to  the  enactment  of  the  statute.  The  prisoner  urged  the  point  that  the 
statute,  as  applied  to  him,  was  an  ex  post  facto  law.  The  jury  finding 
him  guilty  as  charged,  and  finding  the  allegations  of  the  indictments  as 
ro  the  prior  convictions  to  be  true,  he  was  sentenced  to  the  penitentiary 
for  life.    The  judgment  was  affirmed  by  the  Ohio  Supreme  Court. 

Moore  v.  State  of  Missouri,  159  U.  S.  673,  16  Sup.  Ct  179,  40  L.  Ed. 
301,  by  argument,  at  least,  is  in  point.  The  indictment  charged  a 
felony  as  of  date  May  26,  1893.  It  also  set  forth  a  prior  conviction  of 
a  felony.  The  date  of  the  enactment  Qf  the  statute  in  question  is  not 
given,  and  therefore  it  will  be  assumed  that  it  was  prior  to  the  com- 
mission of  the  first  offense.  The  defendant,  by  reason  of  the  crime 
charged  and  the  former  conviction,  was  sentenced  to  prison  for  life. 
So  far  as  appears  from  the  opinion,  it  was  not  urged  that  the  statute 
was  an  ex  post  facto  law.  At  all  events,  that  question  was  not  dis- 
cussed in  the  opinion.  The  point  decided  was  that  the  statute  was  no* 
in  conflict  with  the  fourteenth  amendment.  Therefore  it  cannot  be  said 
that  the  case  is  an  authority  on  the  point  now  before  this  court.  But 
the  fact  is  that  by  argjiment,  at  least,  much  of  what  is  said  by  the  chief 
justice  is  persuasive  on  the  question  now  presented,  and  is  worthy  of 
being  considered  in  the  case  at  bar. 

It  is  always  with  satisfaction  that  quotations  are  made  from  Cooley's 
Constitutional  Limitations— one  of  the  few  really  great  text-books. 
That  work  (7th  Ed.),  at  page  383,  recites: 

*'And  a  law  Is  not  objectionable  as  an  ez  post  facto  which,  in  providing  for 
the  punishment  of  future  offenses,  authorizes  the  offender's  conduct  in  the  past 
to  be  taken  into  the  account,  and  the  punishment  to  be  graduated  accordingly. 
Heavier  penalties  are  often  provided  by  law  for  a  second  or  any  subsequent 
offense  than  for  the  first,  and  it  has  not  been  deemed  objectionable  that,  in 
providing  for  such  heavier  penalties,  the  prior  conviction  authorized  to  be  taken 
into  the  account  may  have  taken  place  before  the  law  was  passed.  In  such 
case  it  is  the  second  or  subsequent  offense  that  is  punished,  not  the  first ;  and 
the  statute  would  be  void  if  the  offense  to  be  actually  punished  under  it  had 
been  committed  before  it  had  taken  effect,  even  though  it  was  after  its 
passage." 

From  these  authorities  it  will  be  seen  that  a  prisoner  is  convicted 
and  sentenced  for  the  one  crime  charged,  and  is  not  convicted  on  ac- 
count of  or  for  the  prior  crime  or  crimes.  But  he  is  convicted  of 
the  crime  charged,  and  as  belonging  to  a  class  of  incorrigibles,  for 
^^whom  punishment  does  no  good — ^a  class  into  which  the  accused  has 
'  voluntarily  brought  himself,  and  as  against  whom  society  has  the  right 
to  be  protected  by  placing  him  for  the  balance  of  his  life  where  he 
cannot  prey  upon  the  people.  In  this  case  it  was  fortunate  for  Greg- 
ory that  his  sentence  was  for  but  20  years,  instead  of  for  life,  as  it 
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could  have  been — fortunate  because  at  the  end  of  20  years,  with  four 
convictions  behind  him,  he  will  have  one  more  chance  in  life. 

A  law  is  also  ex  post  facto,  and  therefore  void,  if  it  alters  the  rules 
of  evidence,  and  allows  less  or  different  testimony  than  the  law  re- 
quired at  the  time  of  the  commission  of  the  offense  in  order  to  convict 
the  accused.  It  is  therefore  urged  that  the  statute  changes  the  rules 
of  evidence,  and  is  therefore  void.  But  this  point  has  already  been 
covered. 

The  prisoner  was  convicted  for  stealing  the  mule  in  Pottawattamie 
county  in  the  year  1899,  after  the  enactment  of  the  statute,  and  in 
stealing  the  mule,  thereby,  by  his  own  act,  he  brought  himself  into  a 
class  of  thieves,  as  distinguished  from  those  not  yet  classified  by  ju- 
dicial records.  As  already  observed,  the  statute  in  question  covers 
cases  wherein  the  accused  has  been  twice  before  convicted. 

The  indictment  against  Gregoiy  recited  that  he  had  been  three 
times  before  convicted,  and  the  trial  jury,  by  special  verdicts,  found 
the  allegations  to  be  true.  And  because  of  such  allegations  and  spe- 
cial verdicts,  it  is  claimed  that  the  judgment  is  void.  This  cannot 
be  so.  It  is  a  familiar,  and  perhaps  elementary,  rule  of  criminal  law 
and  pleading  that  the  greater  includes  the  lesser,  the  same  as  in 
mathematics.  If  he  had  been  three  times  before  convicted,  as,  of 
course,  he  had  been  twice  before  convicted,  and  the  indictment  would 
have  been  good,  and  the  special  verdicts  valid,  if  innumerable  con- 
victions had  been  pleaded  and  proven.  Two  prior  convictions  would 
bring  the  accused  into  the  class,  and  twenty  prior  convictions  would 
do  no  more.  But  all  this  was  a  question  for  the  Pottawattamie  Dis- 
trict Court,  subject  only  to  review  by  the  Iowa  Supreme  Court,  and 
with  which  this  court  has  no  concern. 

The  court  holding,  as  it  jloes,  that  the  statute  of  1898  is  valid,  and 
that  it  is  not  an  ex  post  facto  law,  even  when  construed  as  author- 
izing the  pleading  of  a  conviction  of  an  older  date  than  the  statute, 
to  the  end  of  bringing  him  into  a  class  of  criminals,  the  writ  of  habeas 
corpus  should  be,  and  is,  denied,  because  section  755  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp.  St.  190T,  p.  593]  provides 
that  the  writ  shall  not  issue  if  the  petition,  on  its  face,  shows  that 
the  prisoner  is  not  entitled  thereto. 


In  re  MERO. 

ODistrlct  Court,  D.  Connecticut    March  18,  1904.) 

No.  1,219, 

Bankbuptct-— Acts  of  Bankruptcy— Pailube  to  Dischabge  LnsN. 

A  livery  stable  keeper's  lien  given  by  statute  is  not  a  lien  ''obtained 
through  legal  proceedings,"  which  is  dissolved  by  an  adjudication  in  bank- 
ruptcy, under  Bankr.  Act  July  1,  1898,  c.  541,  §  67f,  30  Stat  564  [U.  S. 
Comp.  St.  1901,  p.  3450],  nor  does  the  failure  of  the  debtor  to  discharge 
such  lien  at  least  five  days  before  a  sale  of  the  property  thereunder,  as 
provided  by  the  statute,  constitute  an  act  of  bankrupts  under  section 
3,  subd.  3  (30  Stat  546  [U.  S.  Comp.  St  1901,  p.  3422J). 
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2.  Same— TwvoLXTNT ART  Petition— Alleging  Act  of  Bankruptct. 

An  allegation  In  a  creditors'  petition  that  defendant  committed  an  act 
of  bankruptcy  by  removing  property  with  intent  to  hinder,  delay,  or  de- 
fraud hifl  creditors  should  be  made  as  specific  as  possible,  but  greater 
detail  of  statement  than  creditors  can  probably  furnish  will  not  be  re- 
quired. It  is  not  necessary  to  allege  in  what  manner  the  defendant  indi- 
cated bis  intent,  which  may  be  inferred  from  the  facts  alleged  and  proved. 

8.  Same— Sufficiency  of  Petition. 

A  petition  in  involuntary  bankruptcy  must  set  out  the  business  in  which 
the  defendant  was  engaged,  or  state  specifically  that  he  was  not  engaged 
in  one  of  the  excluded  classes  by  business  or  occupation. 

In  Bankruptcy.    On  creditors'  petition  for  adjudication. 

J.  Bimey  Tuttle,  for  petitioners. 
Harry  W.  Asher,  for  respondents. 

PLATT,  District  Judge.  The  important  parts  of  the  petition  are 
as  follows : 

"And  your  petitioners  further  represent  that  said  John  O.  Mero  is  insolvent, 
and  that  within  four  months  next  preceding  the  date  of  this  petition  the  said 
John  O.  Mero  committed  an  act  of  bankruptcy,  in  that  he  did  heretofore,  to 
wit, 

"(1)  On  the  18th  day  of  January,  1904,  suffer  and  permit  while  insolvent, 
Robert  H.  Nesbit  and  Stephen  J.  Warner,  two  of  his  creditors,  to  obtain  a 
preference  through  legal  proceedings,  to  wit,  by  allowing  said  creditors  to 
obtain  a  lien  for  $130.00  on  two  horses,  a  wagon,  coach,  harness,  and  blankets 
for  the  keep  of  said  property,  by  virtue  of  section  4167  of  the  General  Statutes 
of  Connecticut,  and  has  not,  within  at  least  five  days  before  the  sale  of  such 
property  on  said  lien,  vacated  or  discharged  such  pret^rence. 

"(2)  Transfer  while  insolvent  all  or  part  of  his  said  property  by  permitting 
and  assisting  James  E.  McGann,  another  creditor,  to  make  an  attachment  on 
same  for  the  purpose  of  permitting  said  attachment  to  become  absolute  under 
the  statute  laws  of  the  state,  and  thereby  transferring  title  to  same  under  said 
laws,  with  the  intent  to  prefer  said  James  B.  McGann  over  his  other  creditors. 

"(3)  That  said  John  O.  Mero  has  within  four  months  next  preceding  the  fil- 
ing of  this  i)etition  transferred  and  removed  large  sums  of  money,  his  prop- 
erty, to  New  York  City,  as  your  petitioners  are  informed  and  believe,  with 
intent  to  hinder,  delay;  or  defraud  his  creditors,  and  that  Carrie  A.  Mero,  the 
wife  and  agent  of  said  insolvent,  stated  at 'a  meeting  of  his  creditors  held 

on  the day  of  January,  1904,  that  said  Mero  had  from  July^  1908,  up 

to  about  December  1,  1903,  removed  to  New  York  about  $7,000  in  money,  none 
of  which  money  can  now  be  found  within  this  state." 

To  the  petition  said  John  O.  Mero  demurs,  because  the  complaint 
fails  to  allege : 

"First  (a)  When  sale  of  the  property  mentioned  in  paragraph  1  of  said 
complaint  took  place ;  (b)  that  notice  of  the  time  and  place  of  said  sale  was 
given  to  the  defendant  by  said  Nesbit  ft  Warner ;  (c)  that  the  bankrupt  with- 
in four  months  before  the  filing  of  the  petition,  or  after  the  filing  of  the  peti- 
tion and  before  adjudication,  procured  or  suffered  a  judgment  to  be  entered 
against  him  in  favor  of  said  Nesbit  ft  Warner,  and  the  effect  of  such  judgment 
win  be  to  enable  the  said  Messrs.  Nesbit  &  Warner  to  obtain  a  greater  per- 
centage of  their  debt  than  any  other  of  such  creditors  of  the  same  class. 

"Second,  (a)  What  property  the  said  bankrupt  permitted  and  assisted  the 
said  James  E.  McGann  to  attach ;  (b)  when  said  attachment  was  brought ;  (c) 
how  much  the  said  James  B.  McGann  claimed;  (d)  to  what  court  the  said 
writ  was  returnable  and  when  so  returnable ;  (e)  that  the  said  bankrupt  has, 
being  insolvent,  within  four  months  before  the  filing  of  the  petition,  or  after 
the  filing  of  the  petition  and  before  adjudication,  procured  and  suffered  judg- 
ment to  be  entered  against  himself  in  favor  of  said  McGann,  or  made  trana- 
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fer  of  any  of  his  property,  and  the  eflFect  of  snch  Judgment  or  traii«f*^  will 
he  to  enable  the  said  McGann  to  obtain  a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same  class ;  (f )  that  the  bankrupt  suftered 
or  permitted,  while  insolvent,  said  James  E.  McGann  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  at  least  five  days  before  a  sale  or 
final  disposition  of  the  property  affected  by  such  preference  vacated  or  dis- 
charged such  preference. 

"Third,  (a)  Upon  what  dates  said  money  was  removed  by  said  bankrupt 
to  New  York  City,  and  to  whom  transferred  or  removed ;  (b)  in  what  manner 
the  said  bankrupt  indicated  his  intent  to  hinder,  delay,  or  defraud  his  cred- 
itors by  the  transferring  and  removal  of  said  large  sums  of  money  to  New 
York  City. 

'^Fourth,  (a)  That  the  defendant  is  neither  a  wage-earner  nor  a  farmer.** 

He  also  moves  to  strike  out  that  portion  of  subdivision  3  beginning 
with  the  words,  "and  that  Carrie  A.  Mero,"  etc.,  to  the  end,  because 
the  words  are  evidential. 

•  The  petitioners  ask  leave  to  amend  subdivision  I  by  adding  the  fol- 
lowing : 

"On  January  14,  1904,  the  said  Nesblt  ft  Warner  caused  a  notice  of  the  sale 
of  said  property  to  be  served  upon  said  John  O.  Mero  by  a  constable  of  the 
town  of  New  Haven,  a  copy  of  which  notice  is  as  follows : 

•  "  'New  Haven,  Ct,  Jan.  14th,  1904. 

^  'John  Mero,  City — Dear  Sir :  You  will  please  take  notice  that  on  the  21st 
day  of  January,  1904,  at.  10  o'clock  in  the  forenoon,  at  number  141  Union 
street,  we  will  sell  at  public  auction  the  two  horses,  wagon,  coach,  harnesses, 
blankets,  now  held  by  us  under  a  lien  for  the  board,  etc^  of  said  horses  and 
wagons,  to  satisfy  a  lien  upon  the  same  for  $130. 
**  'Dated  at  New  Haven  this  14th  day  of  January,  1904. 

"  'Robert  H.  Nesblt  and 
•Stephen  J,  Warner, 
"  *By  li.  Erwln  Jacobs,  Their  Attorney.* " 

If  the  amendment  were  allowed,  the  objection  to  subdivision  l, 
which  appears  in  "c"  of  the  first  ground  of  demurrer,  would  still  stare 
us  in  the  face.  It  is  clear  that  Nesbit  &  Warner  claimed  a  lien  under 
section  4167,  Gen.  St.  Conn.  1902.  This  is  commonly  known  as  "the 
livery  stable  keeper's  lien,"  and  provides  that,  "when  a  special  agree- 
ment shall  have  been  made 'between  the  owners  of  any  *  *  ♦ 
horses  *  *  *  and  any  person  who  shall  keep  and  feed  such  ani- 
mals, regarding  the  price  of  such  keeping,  such  animals  shall  be  sub- 
ject to  a  lien  for  tlie  price  of  such  keeping,"  and  further  provides  for 
the  detention  of  such  animals,  and  for  a  sale  at  public  auction,  under 
certain  regulations,  if  the  debt  shall  not  be  paid. 

It  will  be  noticed  that  there  is  no  allegation  that  a  special  agree- 
ment had  been  made  regarding  the  price  of  keeping  the  animals  upon 
which  the  Hen  is  claimed,  and  also  that  an  attempt  was  being  made  to 
sell  at  public  auction  "wagon,  coach,  harnesses,  and  blankets,"  as  well 
as  the  "two  horses"  which  might  have  been  the  subject  of  a  special 
agreement  as  to  keeping  and  feeding.  For  these  reasons  alone  the 
demurrer  is  soimd ;  but,  as  I  am  at  the  matter,  it  may  be  well  to  cover 
the  entire  ground. 

In  my  opinion,  if  the  Hen  were  valid,  the  most  favorable  statement 
of  facts  which  could  be  devised  would  not  constitute  an  act  of  bank- 
ruptcy, under  the  third  subdivision  of  section  3  of  the  act  of  July  i, 
1898,  c.  541,  30  Stat.  546  [U.  S.  Comp.  St  1901,  p.  3422].    Under  sec- 
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tion  67f  (30  Stat.  564  [U.  S.  Comp.  St.  1901,  p.  3450]),  a  mechanic's 
ikn,  properly  filed,  is  not  dissolved  by  adjudication,  since  it  is  not  a 
"lien  obtained  through  legal  proceedings/*  In  re  Emslie,  102  Fed.  292, 
42  C.  C.  A.  350.  I  am  unable  to  discover  the  line  of  reasoning  which 
will  place  any  liens  arising  from  state  statutory  provisions  on  -a  differ- 
ent footing.  If  any  lien  becomes  so  attached  that  it  cannot  be  dis- 
turbed by  adjudication,  it  would  seem  to  follow,  as  a  syllogism,  that 
the  failure  to  remove  it  cannot  constitute  an  act  of  bankruptcy,  under 
section  3,  subd.  3,  of  the  act  of  1898. 

The  allegations  under  subdivision  i,  as  presented,  or  as  they  might 
be  presented,  are  insufficient.  Subdivision  2  is  not  pressed  by  the  peti- 
tioners, and  is  clearly  insufficient.  As  to  subdivision  3,  the  motion  to 
strike  out  the  latter  portion  is  granted.  The  remainder  of  the  sub- 
division is  demurrable  as  it  stands;  but  I  think  that  the  petitioners 
can,  by  amendment,  make  it  an  issuable  cause  of  bankruptcy. 

It  is  important  that  the  allegations  in  this  respect  shall  be  as  specific 
as  possible,  but  it  would  be  unfair  and  contrary  to  the  spirit  and  pur- 
pose of  the  bankrupt  law  to  require  greater  detail  .than  it  is  probable 
that  creditors  can  furnish.  I  do  not  think  it  necessary  to  allege  "in 
what  manner  the  said  bankrupt  indicated  his  intent."  If  a  man  in  his 
circumstances  removed  $7,000  in  money  to  New  York  between  July, 
1903,  and  January,  1904,  such  fact  would  be  one  of  the  evidences  of 
intent  which  might  be  introduced.  .Collier  on  Bankruptcy  (4th  Ed.) 
p.  32. 

As  to  the  further  ground  of  demurrer,  I  can  find  nothing  in  the 
petition  which  enables  me  to  form  an  opinion  as  to  what  Mero's  busi- 
ness was.  My  information  comes  from  other  sources.  It  is  certainly 
necessary,  either  to  set  forth  the  kind  of  business  the  respondent  was 
engaged  in  so  that  one  may  be  able  to  see  that  it  is  not  of  the  excluded 
classes,  or  to  state  specifically  that  it  was  not  of  the  excluded  classes. 
An  amendment  is  necessary  to  avoid  the  force  of  the  fourth  ground 
of  demurrer. 

The  petitioners  may  amend  their  petition,  in  accordance  with  the 
suggestions  above  given,  within  10  days  by  paying  $10  costs.  If  it 
shall  not  be  so  amended,  let  the  petition  be  dismissed.  If  it  shall  be 
so  amended,  let  the  respondent  answer  within  10  days  thereafter. 

The  petition  against  Carrie  A.  Mero,  as  amended,  is,  in  the  main, 
satisfactory.  The  volume  and  page  of  record  of  the  chattel  mortgages 
should  be  inserted,  and  also  an  allegation  that  defendant  is  neither  a 
wage-earner  nor  a  farmer. 
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In  re  BRINKBR. 

(District  CJourt,  W.  D.  New  York.    February  19,  lOOi.) 

No.  719. 

1.  Bankkxjptcy— Taxes  on  Mobtoaoed  Propbett— Bightb  of  Pubohaser  at 

fobeglosube  sale. 

A  purchaser  at  foreclosure  sale,  under  a  decree  of  a  state  court,  of  real 
estate  of  a  bankrupt,  with  knowledge  that  there  were  tax  liens  thereon, 
and  that  the  trustee  in  bankruptcy  was  insisting  that  the  property  be 
sold  subject  to  such  liens,  or  that  the  taxes  be  paid  from  the  proceeds, 
acquires  no  equity  which  requires  the  bankruptcy  court  to  direct  the 
payment  of  the  taxes  from  the  personal  estate  of  the  bankrupt 

2.  Same—Sale  of  Pbopebty  fob  Taxes— Rights  of  Pubohaser. 

A  city  filed  a  claim  against  the  estate  of  a  bankrupt  for  taxes  due  on 
real  estate  of  the  bankrupt  which  had  been  sold  in  foreclosure  proceed- 
ings, and  on  which,  under  the  state  statute,  the  taxes  were  a  lien.  While 
the  claim  was  pending,  the  city  sold  the  property  for  the  taxes  as  provided 
by  statute.  Held  that,  the  purchaser  being  a  volunteer,  the  doctrine  of 
equitable  subrogation  had  no  application  to  transfer  to  him  any  right 
of  the  city  to  preferential  payment  of  the  taxes  from  the  personal  estate 
of  the  bankrupt,  instead  of  looking  to  the  property  on  which  the  taxes 
were  a  lien. 

3.  Same— Requibing  Payment  of  Taxes  by  Tbxtsteb— Rights  of  Mortgagee. 

Where  mortgaged  real  estate  of  a  bankrupt  subject  to  a  paramount  lien 
for  taxes  is  sold  in  a  foreclosure  suit  for  less  than  the  mortgage  debt, 
Bankr.  Act  July  1,  1898,  c.  541,  §•  64a,  30  Stat.  563  [U.  S.  Comp.  St  1901, 
p.  3447],  which  provides  that  a  trustee  shall  pay  all  taxes,  does  not  require 
the  payment  of  such  taxes  from  the  bankrupt's  personal  estate,  the  result 
of  which  would  be  to  give  a  preference  to  that  extent  over  the  general 
creditors;  the  municipalities  to  whom  the  taxes  are  due  being  secured* 
in  any  event,  by  their  lien  on  the  property. 

In  Bankruptcy.     On  review  of  decision  of  reteree.  - 

George  C.  Riley,  for  trustee. 

Frank  Rumsey,  for  county  of  Erie  and  Benjamin  W.  Carskaddon. 

Percy  W.  Lansdowne,  for  city  of  Buffalo. 

HAZEL,  District  Judge.  The  question  for  decision  arises  from 
facts  which,  so  far  as  material,  are  as  follows :  Certain  real  estate  of 
the  bankrupt,  situated  in  the  city  of  Buffalo,  incumbered  by  two  mort- 
gage liens,  was  sold  at  foreclosure  sale  to  Benjamin  W.  Carskaddon 
on  the  5th  day  of  February,  1902.  Adjudication  in  bankruptcy  was 
made  September  24,  1901.  There  were  tax  liens  for  taxes  assessed 
upon  the  mortgaged  premises.  The  foreclosure  sale  was  free  and  clear 
of  all  taxes.  The  trustee  of  the  bankrupt  was  a  party  defendant  to 
the  foreclosure  proceedings,  and  at  the  sale  demanded  that  the  prop- 

^  erty  be  sold  subject  to  the  tax  liens.     This  the  referee  refused  to  do. 

*  Thereupon  application  was  made  by  the  trustee  to  the  New  York  Su- 
preme Court,  in  which  the  foreclosure  action  was  pending,  to  require 
such  payment  out  of  the  proceeds  of  the  sale.  The  state  court  denied 
the  application  on  the  ground  that  the  personal  estate  of  the  bank- 
rupt was  primarily  subject  to  the  payment  of  tax  liens.  On  appeal 
to  the  Appellate  Division  of  the  Fourth  Department,  New  York,  this 
decision  was  sustained.    It  was  the  duty  of  the  trustee  to  collect  and 
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reduce  to  money  the  assets  of  the  bankrupt.  At  the  time  of  the  mort- 
gage foreclosure,  the  trustee  stood  in  the  position  of  the  bankrupt  and 
the  general  creditors,  demanding  a  sale  of  the  property  subject  to  in- 
cumbrances for  taxes,  or  payment  from  the  proceeds  of  the  sale  if 
such  payment  could  legally  be  demanded.  It  undoubtedly  was  his 
duty  to  effect  a  sale  of  the  bankrupt's  realty  at  the  best  possible  ad- 
vantage to  the  bankrupt  estate,  and,  if  possible,  to  enhance  the  value 
of  the  assets.  Whatever  equities  exist  in  favor  of  the  purchaser  at 
the  foreclosure  sale  arose  at  that  time,  and  it  is  difficult  to  perceive 
how  any  disposition  can  be  inequitable  towards  the  purchaser,  Carskad- 
don,  who  was  apprised  of  the  tax  liens  in  controversy,  of  the  prior 
sales  of  said  property  because  of  nonpayment  of  taxes,  and  the  claim 
of  the  trustee.  The  question,  therefore,  of  whether  the  taxes  were 
legally  due  and  owing,  in  the  sense  that  they  should  be  allowed  pri- 
ority here,  was  an  open  one,  for  subsequent  determination  by  the  bank- 
ruptcy court.  The  city,  in  connection  with  the  purchaser,  now  de- 
mands payment  of  these  from  the  estate.  Reliance  by  the  pur- 
chaser for  the  payment  of  the  tax  liens  by  the  trustee  under  the  pro- 
visions of  section  64a  of  the  bankrupt  act  (Act  July  i,  1898,  c.  541, 
30  Stat.  563  [U.  S.  Comp.  St  190 1.,  p.  3447]),  is  not  sufficient  to  com- 
pel a  decision  that  in  equity,  as  well  as  under  this  section,  the  taxes 
should  have  priority  from  the  bankrupt  estate.  The  inferences  de- 
ducible  from  the  evidence  are  that  Carskaddon  bought  the  mortgaged 
property  at  the  sale,  knowing  the  exact  situation  as  to  these  taxes. 
The  undisputed  evidence  shows  that  there  are  outstanding  at  this  time 
upon  the  tax  records  of  the  county  of  Erie  and  of  the  city  of  Buffalo, 
as  taxes  and  assessments,  the  following  sums:  County  tax  for  1899, 
$194.64;  county  tax  for  1900,  $144.72;  county  tax  for  1901,  $1-72.64; 
city  tax  for  1901,  $616.87;  and  local  assessment,  $378.05.  On  Febru- 
ary 20,  1902,  more  than  two  weeks  after  the  foreclosure  sale,  claims 
were  presented  to  the  referee  in  bankruptcy  by  the  county  and  munic- 
ipal authorities,  and  ap  application  was  made  for  an  order  directing 
the  trustee  to  pay  the  tax  liens  above  enumerated.  It  further  appears 
by  the  record  that  after  the  foreclosure  sale,  and  after  claims  for  tax 
liens  were  filed  under  section  64a,  as  above  stated,  the  real  estate  was 
sold  by  the  county  to  one  Wadhams  for  nonpayment  of  taxes  for  the 
year  1900,  and  thereafter  was  also  sold  by  the  municipality  to  one 
Wiltsie  for  nonpayment  of  the  city  taxes  and  assessment  heretofore 
set  out.  Such  sales  were  made  in  conformity  with  statutory  require- 
ments providing  for  the  collection  of  taxes.  The  city  and  county 
therefore  have  no  real  interest  in  the  controversy.  They  are  secure. 
The  only  result  of  an  affirmance  of  the  referee  will  be  an  ostensible 
allowance  to  the  city  and  county,  which  will  redound,  not  to  their 
benefit,  but  to  that  of  an  individual  at  the  expense  of  the  general  cred- 
itors. Apparently  the  method  to  effect  the  object  of  the  statute  was 
strictly  followed.  The  referee,  in  his  decision,  allowed  a  portion  of . 
the  claims  which  were  disputed,  namely,  the  county  taxes  for  the  year 
1900,  and  city  taxes  for  the  year  1901,  amounting  in  the  aggregate  to 
$784.68,  and  disallowed  the  remainder.  According  to  the  referee,  the 
purchasers  of  the  tax  sales  by  operation  of  law  became  equitable  as- 
signees, and  were  subrogated  to  the  legal  rights  and  privileges  of  the 
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taxing  body.  This  proposition  is  based  upon  the- premise  that  there 
could  be  no  relinquishment  of  liens  for  taxes  by  conditional  sales  of 
the  property  affected,  for  the  reason  that  the  statutes  of  the  state  un- 
der which  the  real  estate  was  sold  were  mandatory,  and  hence  the  sta- 
tus quo  was  fixed  and  determined  when  the  claims  were  filed  in  the 
bankruptcy  court,  which,  as  has  been  stated,  was  subsequent  to  the 
said  foreclosure  sale.  It  is  further  maintained  that  the  purchasers  at 
the  tax-lien  sales  were  merely  holders  of  tax  certificates,  and  accord- 
ingly obtained  only  a  defeasible  title,  the  owner  reserving  the  right  of 
redemption  within  a  specified  time,  and  further  that,  in  legal  effect, 
the  taxing  bodies  became  trustees  for  the  purchasers.  This  assertion^ 
it  is  thought,  finds  support  in  the  statutes  which  authorize  the  county 
and  city  to  subsequently  receive  the  amount  of  unpaid  taxes,  together 
with  costs  and  expenses,  from  the  delinquent,  should  he  elect  to  re- 
deem the  property  sold  within  the  time  limited  by  law. 

I  do  not  assent  to  the  conclusions  found.  A  precedent  for  holding 
differently  where  the  facts  are  as  here  may  be  found  in  In  re  Veitch 
(D.  C.)  loi  Fed.  251,  where  Judge  Townsend  decided  that  "taxes 
should  not  be  paid  by  the  trustee,,  where  such  a  payment  would  oper- 
ate to  the  advantage  of  a  third  party  against  anottier;  the  taxes  be- 
ing, in  any  event,  secured."  Nor  does  the  principle  of  the  right  of 
equitable  subrogation  have  application  here.  Acer  v.  Hotchkiss,  97 
N.  Y.  396.  The  purchasers  of  the  tax  certificates  were  not  obliged 
to  bid  in  the  property  at  the  tax  sale  in  order  to  protect  themselves. 
They  were  not  mortgagees  or  judgment  creditors,  or  even  creditors, 
of  the  bankrupt  They  are  third  parties  to  the  transaction,  pure  and 
simple,  and  accordingly  cannot  invoke,  the  aid  of  the  doctrine  of  sub- 
rogation. Furthermore,  none  of  the  purchasers  of  the  tax  certificates 
are  parties  to  this  proceeding.  Evidently  they  do  not  rely  upon  the 
redemption  of  the  propertv  by  the  trustee  in  bankruptcy,  or  the  pay- 
ment of  the  taxes  as  a  preferred  claim.  The  taxes  were  paid  by  them 
in  full,  and  they  hold  the  property  taxed  as  security.  What  further 
interest  has  the  county  and  city  in  the  real  estate  in  question?  No 
other  or  different  taxes  are  due  and  owing  them  from  the  estate  of 
the  bankrupt.  The  remedy  which  the  county  and  city  have  elected 
for  the  collection  of  the  tax  has  resulted  in  absolutely  wiping  out  the 
unpaid  liens  for  taxes,  and  in  securing,  if  not  absolutely  paying,  their 
claim.  There  is  no  sound  reason  why  the  county  and  city  should 
longer  be  regarded  as  creditors  entitled  to  a  priority  of  payment.  .  The 
bankruptcy  court  should,  whenever  possible,  so  marshal  the  assets  of 
the  estate  as  to  secure  equitable  distribution  to  all.  In  re  Veitch,  supra. 
The  direct  result  of  payment  of  the  purchase  by  Wadhams  and  Wiltsie 
at  the  time  of  the  sale  for  unpaid  taxes  deprived  the  municipality  and 
county  of  further  interest  in  the  controversy.  A  different  question 
would  arise  if,  for  example,  the  county  and  city  had  been  obliged  ta 
bid  in  the  real  estate  at  the  sale,  and  had.  therefore,  a  defeasible  title 
to  it.  In  a  recent  analogous  case  (In  re  Stalker  [D.  C]  123  Fed.  961) 
decided  by  this  court,  the  following  was  said: 

"The  significance  of  section  64a,  as  applied  to  a  mnnicipality,  Is  that  a  claim 
for  taxes  is  paramonnt  to  all  other  claims,  because  of  the  pecuniary  needs  and 
requirements  of  the  municipality,  and  so  as  to  relieve  the  general  taxpayers 
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from  the  payment  of  an  unfair  proportion  of  taxes.  Some  seemingly  nnjust 
features  may  be  presented  by  tlie  application  of  the  stringent  provisions  of 
the  bankrupt  act  referred  to,  but,  as  the  law  Is  plain  and  singularly  free  from 
ambiguity,  it  is.  obvious  that  Ck)ngre8s  Intended  that  the  statute  should  be 
strictly  construed  and  applied,  unless  the  facts  disclose  unjust  or  prejudicial 
results." 

Such  being  the  law,  it  is  dear  that  third  parties,  bidders  at  a  tax 
sale,  holding  tax  certificates  for  their  Sj^curity,  are  not  entitled  to  re- 
lief out  of  the  assets  of  the  bankrupt.  Much  less  is  the  purchaser  at 
a  foreclosure  sale,  having  full  knowledge  of  the  tax  liens,  entitled  to 
demand  relief  by  the  payment  of  taxes  ostensibly  to  municipalities, 
but  which  in  reality  inures  solely  to  his  benefit,  and  when  it  may 
fairly  be  assumed  that  he  bid  in  the  incimibered  property  subject  to 
existing  Hens  for  unpaid  taxes  and  assessments. 

I  conclude  that  no  priority  of  payment  should  be  allowed  on  account 
of  tax  liens,  and,  for  the  reasons  stated,  the  conclusion  of  the  referee 
as  to  the  tax  claims  allowed  is  reversed,  and  sustained  as  to  those  taxes 
which  have  been  disallowed* 


In  re  BYBRLY. 

(District  Coturt,  M.  D.  Pennsylvania.    March  26,  1904.) 

No.  141. 

1.  Bankbuptcy— Tbxtstee's   Rkpobt— Attobnet's   Pees— Disaxxowancb— Ex- 

ceptions BY  Attobney. 

Where  an  assignee  for  the  benefit  of  creditors  under  the  state  law  was 
appointed  trustee  for  his  assignor  in  bankruptcy  proceedings,  and  on  his 
accounting  the  referee  disallowed  certain  payments  made  by  the  trustee 
for  attorney's  fees  after  the  assignment  and  before  bankruptcy  proceedings 
were  instituted,  the  attorney  to  whom  ^nch  fees  had  been  paid  was  not 
entitled  to  file  exceptions  to  the  referee's  rulings. 

2.  8ahe. 

Where  the  whole  amount  of  a  bankrupt's  estate,  which  passed  through 
the  hands  of  the  trustee  in  both  his  capacities  as  the  bankrupt's  assignee 
for  creditors  and  as  trustee  in  bankruptcy,  exclusiye  of  the  bankrupt's 
exemption,  did  not  exceed  $5,500,  and  the  trustee's  payment  to  his  attorney 
of  $125  for  fees  and  $21.75  additional  for  serving  notices  and  mileage, 
was  allowed,  it  was  proper  for  the  referee  to  disallow  further  payments 
for  attorney's  fees. 

In  Bankruptcy.     On  certificate  from  W.  W.  Fletcher,  referee. 
H.  H.  Matter,  for  exceptions. 
Edwin  W.  Jackson,  for  creditors. 

ARCHBALD,  District  Judge.  On  December  6,  1901,  the  bankrupt, 
M.  Elmer  Byerly,  made  an  assignment  for  Ihe  benefit  of  creditors  un- 
der the  provisions  of  the  state  law  to  A.  H.  Smith,  who  qualified  and 
entered  upon  his  duties.  Within  four  months  thereafter,  on  March 
29th  following,  a  petition  in  bankruptcy  was  filed  against  him  in  this 
court,  at  the  instance  of  creditors,  based  on  the  assignment.  The  right 
to  maintain  these  proceedings  was  contested  by  the  bankrupt  on  the 
ground  that  the  petitioning  creditors  had  recognized  and  consented  to 
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the  assignment,  by  participating  in  certain  meetings  held  under  it, 
whereby  they  were  estopped  from  trjung  to  overturn  it  But  the 
proceedings  were  sustained,  and  on  March  21,  1902,  an  adjudication 
against  the  bankrupt  was  entered.  Subsequently,  at  the  first  meeting 
of  creditors,  A.  H.  Smith,  the  assignee  under  the  state  law,  was  chosen 
trustee,  and  after  disposing  of  the  property  and  effects  of  the  bank- 
rupt he  filed  an  account,  which  was  sent  to  the  referee,  and  he  has 
considered  and  passed  upon  it.  It  is  to  his  disallowance  of  certain 
items  therein  relating  to  the  fees  of  counsel  that  exception  has  now 
been  taken. 

The  trustee  incorporated  into  his  account  a  schedule  of  his  receipts 
and  disbursements  as  assignee,  and  with  the  balance  so  struck  started 
his  account  proper.  So  far  as  the  expenditures  for  which  he  has  claim- 
ed credit  in  this  way  were  incurred  for  the  preservation  and  benefit  of 
the  assigned  estate  in  his  hands,  he  is  entitled  to  deduct  them,  the 
same  as  h^  would  be  if  the  estate  was  to  be  turned  over  to  another; 
and  this,  as  recognized  in  Randolph  v.  Scruggs,  190  U.  S.  533,  23 
Sup.  Ct.  710,  47  L.  Ed.  1165,  extends  to  what  may  be  due  for  the 
services  of  counsel.  But,  as  there  pointed  out,  it  is  limited  to  that 
which  was  beneficial  and  necessary,  and  it  is  upon  this  that  the  par- 
ties here  divide. 

The  accountant  claims  credit  as  assigfnee  for  counsel  fees,  as  follows : 
Jan.  9,  1902.  H.  Homer  Matter,  Esq.,  retaining  fee,  $25.  Feb.  25, 
1Q02.  H.  Homer  Matter,  Esq.,  on  account,  $50.  March  5,  1902.  H. 
Homer  Matter,  Esq.,  balance  for  services,  $140.  In  addition  to  this, 
in  his  account  as  trustee  we  find  the  following:  March  12,  1903.  H. 
Homer  Matter,  Esq.,  on  account,  on  order  of  referee,  $50.  August. 
Notice  on  eight  judgment  creditors  and  mileage,  36,  at  16  cents, 
$21.76.  August  II,  1903.  H.  Homer  Matter,  Esq.,  for  balance  for 
professional  services,  expenses,  and  stating  account,  $80.  Taking  the 
two  accounts  together,  this  amounts  in  5l  to  $366.76.  The  referee 
refused  to  allow  the  two  items  of  $140  and  $80,  reducing  the  claim  to 
$146.76,  and  to  this  the  attorney  named  has  excepted. 

It  is  very  clear  that  the  exceptions  must  be  dismissed.  In  the  first 
place,  so  far  as  the  first  of  these  items  is  concerned,  the  accountant  is 
the  only  one  affected,  and  he  does  not  object.  It  is  upon  his  rights 
to  this  credit  that  the  referee  has  passed,  and  not  upon  his  liability 
or  that  of  the  assigned  estate  for  them  to  Mr.  Matter.  As  pointed 
out  in  Randolph  v.  Scruggs,  supra,  the  claim  as  it  is  now  presented, 
must  be  worked  out  through  the  accountant  in  his  former  capacity  as 
assignee,  and  cannot  be  put  any  higher  than  an  allowance  to  him  for 
necessary  counsel  fees  paid.  If  sought  to  be  proved  as  a  claim  against 
the  bankrupt  estate,  it  might  be  different;  but  in  that  relation  it  would 
have  no  preference.  It  comes  in  here  solely  as  a  debt  incurred  in 
the  disposition  of  the  assigned  estate,  and  the  assignee  is  the  only 
one  concerned  in  its  rejection. 

The  other  item  of  $40  for  services  to  the  trustee  may  stand  better. 
There  is  no  direct  provision  in  the  bankrupt  act  for  the  payment  of 
the  fees  of  attorneys  employed  by  the  trustee;  but  they  come  in  as 
part  of  the  administration  of  the  estate,  like  other  necessary  expenses 
(In  re  Stotts,  i  Am.  Bankr.  Rep.  641,  93  Fed.  438);  and  in  that  char- 
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acter  attorneys  claiming  them  would  seem  to  be  entitled  to  be  heard 
in  their  behalf.  But  the  referee  in  the  present  instance  has  rejected 
this  item,  as  he  did  the  other  mentioned,  on  the  merits,  because  he 
did  not  think  it  had  been  earned,  and  I  see  no  occasion  to  disturb  that 
result.  The  estate  was  not  a  large  one;  the  whole  amount  passing 
through  the  hands  of  the  accountant  in  both  his  capacities  not  exceed- 
ing $5,500,  exclusive  of  the  bankrupt's  exemption.  Neither  does  it  seem 
to  have  been  seriously  involved.  It  presented  simply  the  ordinary  case 
of  a  small  commercial  failure,  in  which  the  services  of  counsel  were 
only  needed,  to  a  limited  extent.  It  is  the  policy  of  the  bankrupt  act 
to  administer  the  estates  which  are  brought  into  court  as  economically 
as  possible,  and  no  large  fees  are  to  be  expected.  Those  directly  al- 
lowed by  the  act  are  purposely  kept  down  to  the  lowest  possible  limits, 
and  the  courts  have  no  right,  in  fixing  the  compensation  of  counsel, 
to  be  differently  influenced.  The  attorney  in  the  present  instance  has 
received  $125  in  fees,  and  an  addition  of  $21.76  for  serving  notices 
and  mileage,  the  occasion  for  which  is  not  altogether  manifest.  I 
agree  with  the  referee  that  this  is  all,  under  the  circumstances,  that 
he  can  ask. 

The  referee  did  not  exceed  his  authority  in  rejecting  the  items  re- 
ferred to  without  waiting  for  express  exceptions.  In  presenting  his 
accounts  for  passing,  the  trustee  was  bound  to  vouch  them,  and  to  the 
extent  that  he  did  not  do  so  to  the  s;atisfaction  of  the  referee  the  latter 
was  warranted  in  revising  them  as  he  did. 

The  exceptions  are  overruled,  and  the  report  of  the  referee  is  con- 
firmed. 


In  re  NATIONAL  MERCANTILE  AGENCY. 

(District  Court,  B.  D.  Pennsylvania.    March  30,  1904.) 

1.  Bankruptcy— Receivers— Right  to  Sue. 

Where  a  receiver  was  appointed  for  a  bankrupt  before  the  appointment 
of  a  trustee,  and  was  given  power  to  proceed  forthwith  to  collect  and 
take  possession  of  all  the  assets  of  the  bankrupt,  he  was  not  authorized 
to  bring  suit  to  collect  such  assets  in  a  Jurisdiction  other  than  the  one  in 
which  he  was  appointed. 

In  Bankruptcy.     In  Equity.     Exceptions  to  report  of  special  referee. 

Read  &  Pettit  and  Joseph  A.  Arnold,  for  receiver. 
Cbnard  &  Middleton,  contra. 

J.  B.  McPHERSON,  District  Judge.  The  exceptions  to  the  report 
of  the  special  referee  need  not  be  considered,  for  there  is  a  fatal  ob- 
jection to  this  proceeding,  which  I  regret  to  say  was  not  raised  at 
the  beginning,  namely,  that  the  receiver  by  whom  the  petition  was  filed 
is  not  shown  to  have  had  any  authority  to  bring  the  suit.  As  is  well 
known,  a  receiver  has  such  power  only  as  the  court  that  appoints  him 
chooses  to  give,  and  unless  he  is  authorized  to  leave  the  court  of 
original  jurisdiction,  and  sue  elsewhere,  he  is  not  competent  to  bring 

^  1.  Suits  by  and  against  receivers  of  federal  courts,  see  note  to  J.  I.  Case 
Plow  Works  V.  Finks,  26  C.  C.  A.  49. 
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such  a  suit.  The  order  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  gave  the  receiver  power  "to  proceed  forthwith  ta 
collect  and  take  possession  of  all  the  assets  of  said  alleged  bankrupt/' 
but  nothing  whatever  is  said  concerning  his  power  to  bring  suits,  either 
in  that  district  or  in  the  courts  of  the  Eastern  District  of  Pennsylvania. 
The  general  subject  is  considered  in  High  on  Receivers  (3d  Ed.  1894) 
§  201,  whei'e  it  is  said: 

"In  general  a  receiver,  by  virtue  of  his  appointment,  is  clothed  with  only 
fluch  rights  of  action  as  might  have  been  maintained  by  the  persons  over  whose 
estate  he  has  been  appointed,  and  to  whose  rights,  for  purposes  of  litigation, 
he  has  succeeded.  It  is  essential,  therefore,  in  order  to  sustain  a  suit  brought 
by  him  in  his  representative  capacity,  that  he  should  allege  and  set  forth  the 
equities  of  the  parties  whose  rights  of  action  he  represents,  and  he  must 
also  show  that  by  the  appointment  of  the  court,  properly  made  in  a  matter 
within  its  jurisdiction,  authority^  has  been  conferred  upon  him  In  his  repre- 
sentative capacity  as  receiver  to  prosecute  the  action,  and,  failing  to  ahow 
this,  he  cannot  maintain  an  action." 

In  Beach  on  Receivers  (Alderson's  Ed.  1897)  the  same  rule  is  laid 
down  in  these  words : 

"Sec.  650.  Necessity  of  Receiver  to  Have  Leave  of  CJourt  to  Sue  or  Defend 
a  Suit  The  reqeiver  is  the  officer,  the  agent,  and  hand  of  the  court,  and 
therefore  his  powers  are  limited,  and  are  derived  from  the  order  of  appoint- 
ment, if  a  common-law  receiver,  and  from  statute,  If  a  statutory  receiver.  It 
follows  necessarily,  and  especially  in  a  matter  of  so  great  importance  to  the 
administration  of  the  trust,  that  the  receiver  has  no  right  to  institute  or  pros- 
ecute any  suit  without  the  consent  and  authority  of  the  court  being  first  ob- 
tained or  subsequently  given  while  the  action  is  pending.  This  is  the  general 
rule,  and  prevails  in  all  courts,  both  federal  and  state.  The  authorities  In 
support  of  this  proposition  are  numerous  and  in  full  accord.    [Citing  cases.] 

"It  is  also  the  general  rule  that  a  receiver  has  no  authority  to  defend  an 
action  without  leave  of  court 

"The  receiver's  petition  must  contain  an  allegation  that  leave  of  court  to 
sue  has  been  obtained,  or  it  will  be  demurrable. 

"The  reason  of  the  rule  which  denies  to  the  receiver  the  right  to  institute 
and  prosecute  litigation  without  leave  of  court  has  been  said  to  be  founded 
on  the  absence  of  title  in  him ;  but,  even  when  he  becomes  invested  with  the 
title  to  the  property,  the  rule  still  applies,  and  the  true  reason  of  the  rule 
may  be  said  to  be  that  the  receiver  is  wholly  under  the  control  of  the  court 
that  his  powers  are  limited  to  those  conferred  by  the  court  or  by  statute,  and 
that  in  so  important  a  matter  as  litigation  over  the  trust  estate  the  court  must 
be  consulted  and  is  entitled  to  direct  its  officer." 

It  is  manifest,  therefore,  that  the  receiver  was  without  power  to 
institute  this  proceeding,  and  for  this  reason  the  petition  must  be  dis- 
missed. No  injury,  however,  is  likely  to  be  done  to  the  bankrupt  es- 
tate, for,  as  I  am  informed,  a  trustee  has  since  been  appointed,  and  he 
has  ample  power  to  bring  an  action  in  the  proper  forum  to  recover 
whatever  assets  of  the  bankrupt  may  be  found  in  the  possession  of 
other  persons. 

The  exceptions  are  dismissed^  and  the  petition  of  the  receiver  is  dis- 
missed, at  his  costs. 
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In  re  LEINWEBBB. 

(District  CJotirt,  D.  Connecticut    March  24,  1901) 

Ka  910. 

L  BANKBUPTOT-^GONCEAUfENT  OP  AbSETB— BECOVEBT. 

Where,  shortly  before  the  filing  of  a  volnntary  bankruptcy  petition,  the 
bankrupt  collected*  principally  in  a  single  month,  over  $3,000  from  current 
sales,  and  paid  more  than  such  sum,  as  he  alleged,  to  ancient  and  distant 
creditors,  In  the  first  half  of  the  same  month,  and,  on  being  given  ample 
opportunity  to  corroborate  his  statement  as  to  such  payments  by  produ- 
cing such  creditors,  he  obtained  the  evidence  of  but  one,  an  order  direct- 
ing him  to  pay  to  his  trustees  the  amount  so  allege  to  have  been  paid 
to  the  creditors  not  produced  was  proper. 

In  Bankruptcy. 

J.  B.  UUman  and  Wm.  L.  Bevins,  for  bankrupt 

P.  T.  O'Brien,  F.  S.  Fay,  and  W.  F.  Davis,  for  creditors. 

PLATT,  District  Judge.    On  February  5,  1904,  Referee  Newton 

issued  an  order  that  the  bankrupt  pay  to  Thomas  P.  Dunne,  trustee, 

'$2,630  on  or  before  February  26,  1904.     Is  that  a  lawful  order,  in 

view  of  the  facts  then  before  him  ?    The  order  was  an  evolution  from 

certain  facts,  of  which  the  following  are  the  most  important : 

The  bankrupt  was  examined  at  a  meeting  of  the  creditors  held  Au- 
gust I,  1902,  and,  by  continuance,  on  August  20th,  September  5th, 
and  October  3d  of  the  same  year  During  that  examination  bankrupt 
testified  that,  shortly  prior  to  his  petition,  principally  m  July,  he  col- 
lected over  $3,000,  and  paid  out  the  moneys  so  collected  to  certain 
creditors  of  long  standing,  of  which  this  list  covers  the  important  pay- 
ments : 

July  a  Fred  Wertzel T  500. 

'*  10.  Geo.  Breng 830. 

••  10.  John  Smith 700. 

••  11.  James  Hurst —  600. 

**  la  John  Fredericks ..  400. 

^130. 

His  schedules  are  dated  July  15,  1902.  Claims  therein  set  forth 
and  proved  by  creditors  before  the  referee,  between  June  25th  and 
July  22d,  amount  to  $3,700.  It  thus  appears  that  the  bankrupt  used 
the  avails  of  his  later  purchases  to  pay  ancient  and  far-away  creditors, 
if  his  statements  are  worthy  of  belief.  His  actions  are  despicable,  if 
he  tells  the  truth,  and  I  agree  with  the  referee  in  his  denunciation 
thereof. 

The  creditors  contend  that  upon  the  evidence,  taken  as  a  whole  and 
critically  examined,  it  was  evident  that  the  names  given  were  those 
of  mythical  characters,  or,  at  best,  of  existing  characters  to  whom  was 
attributed  a  part  in  a  mythical  transaction.  Divers  efforts  were  made 
to  compel  the  bankrupt  to  corroborate  his  story  by  producing  the  al- 
leged payees,  with  their  statements  of  such  facts  as  would  naturally 
be  in  their  possession.  The  referee  gave  him  unusual  opportunities 
to  raise  a  reasonable  doubt,  but  he  failed  to  do  so.  At  a  meeting  in 
128  F.- 
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New  Haven  the  bankrupt  finally  produced  one  man,  said  to  be  Jame§ 
Hurst,  and  another,  who  was  expected  to  remove  the  mystery  which 
surrounded  Smith.  But,  just  as  the  performance  was  about  to  begin, 
both  witnesses  vanished  into  thin  air,  and  after  exhaustive  search  they 
were  not  located,  and  the  mystery  remained,  and  still  remains,  as  im- 
penetrable as  ever.  Wertzel  was  a  Meriden  man,  and  the  bankrupt 
succeeded  in  producing  him,  and  it  would  seem  that  his  testimony 
must  have  mollified  the  creditors,  since  the  amount  now  ordered  to 
be  paid  does  not  include  the  $500  which  the  bankrupt  testified  he  had 
paid  to  him. 

In  these  circumstances,  the  referee  issued  the  order  which  I  am 
asked  to  review.  I  have  examined  the  testimony  with  care.  The  cir- 
cumstances surrounding  the  alleged  payments,  when  aggregated,  fall 
little  short  of  producing  an  irresistible  inference  that  the  bankrupt  did 
not  tell  the  truth.  If  there  were  room  for  a  reasonabte  doubt  to  creep 
in,  the  creditors  ought  not  to  ask  the  court  to  apply  the  rack  and 
thumbscrew,  or  to  experiment  upon  the  bankrupt ;  but  the  action  of 
the  referee  was  from  every  possible  viewpoint  quite  appropriate  and 
laudable.  I  am  satisfied,  beyond  a  reasonable  doubt,  that  on  the  date 
of  the  order  the  bankrupt  had  in  his  possession,  or  under  his  control, 
the  moneys  which  he  was  ordered  to  pay  over  to  the  trustee,  and,  as 
I  understand  my  duty,  I  must  sustain  and  approve  the  order.  I  am 
fortified  in  respect  of  my  action  by  the  position  which  Judge  Brown 
took  in  Re  Schlesinger  (D.  C.)  97  Fed.  930,  which  was  confirmed  by 
the  Court  of  Appeals  for  this  circuit.     102  Fed.  117,  42  C.  C.  A.  207. 

The  bankrupt  relies  upon  Boyd  v.  Glucklich,  116  Fed.  131,  53  C. 
C  A.  451.  I  am  not  persuaded  by  the  reasoning  of  the  majority  of 
the  court  in  that  case.  Judge  Sanborn,  in  his  opinion,  while  for  ob- 
vious reasons  concurring  in  the  result,  sets  forth  succinctly  the  prin- 
ciples which  evidently  controlled  the  court  in  the  Schlesinger  Case, 
and  cites  several  federal  authorities  in  support  thereof. 

The  order  herein  sought  to  be  reversed  was  a  lawful  one,  and  the 
action  of  the  referee  is  sustained. 


FORTIN  T.  MANVILLB  00. 

(Olrcnlt  Ooart,  D.  Rhode  Island.    March  2%  1904.) 

No.  2,714. 

(|«  MA8TEB  AND   SERVANT— I NJT7BIE8  TO   SeBVANT— SaFI  PlAOB  TO  WOBK— AS- 

BUHPTioiT  OF  Risk. 

Where  a  platform  on  which  plaintiff  was  engaged  to  work  In  re- 
moving cotton  was  not  dangerous,  except  as  it  became  so  from  time  to 
time  when  cotton  was  thrown  onto  the  platform  from  the  third  floor  of 
the  building  above,  the  hazard  was  a  temporary  danger  of  the  business, 
which  plaintiff  assumed. 

a  Bahe— Knowledge  of  Danger. 

Where;  in  an  action  for  injuries  to  the  servant  by  being  struck  by  a 
cotton  bale  thrown  from  the  third  floor  of  a  warehouse  to  the  platform 

f  1.  Assumption  of  risk  Incident  to  employment,  tee  note  to  Chesapeake 
4  O.  R.  Co.  Y.  Hennessey,  38  C.  C.  A.  314. 
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on  which  he  was  working  in  accordance  with  the  custom  of  the  huslness, 
there  was  no  allegation  that  plaintiff  was  ignorant  of  the  method  of  re- 
moving the  bales  from  the  third  story  of  the  warehouse  to  the  platform, 
but  merely  an  allegation  that  he  was  utterly  oblivious  of  the  danger  and 
without  reason  to  anticipate  danger,  the  declaration  was  insufficient 

3.  Sake>-F£i.low  Servants. 

Where  plaintiff  was  engaged  in  removing  cotton  from  a  platform,  and 
he  was  injured  by  being  struck  by  a  bale  of  cotton  thrown  onto  the 
platform  from  the  third  story  of  the  warehouse,  an  allegation  of  his 
complaint  that  defendants,  without  warning,  did  cause  and  permit  a 
bale  of  cotton  to  be  tturown  from  the  third  story  of  the  warehouse  to 
the  platform,  should  be  construed  as  an  allegation  that  the  bale  was 
thrown  by  a  fellow  servant 

i,  Samb— Duty  to  Wabn. 

Where,  in  an  action  for  injuries  to  a  servant  by  being  struck  by  a 
>  cotton  bale  thrown  from  the  third  story  of  the  warehouse  to  the  plat- 
form on  which  be  was  WOTking,  it  did  not  appear  that  the  practice  of 
so  throwing  the  bales  was  an  unknown  risk,  or  that  it  was  other  than 
one  of  the  ordinary  risks  of  the  business,  known  to  plaintiff,  a  mere 
allegation  that  it  was  defendant's  duty  to  warn  plaintill,  which  had  not 
been  done,  without  an  allegation  of  facts  from  which  it  appeared  that  a 
duty  to  give  warning  existed,  was  insufficient 

5.  Same. 

In  an  actiou  for  injuries  to  a  servant,  an  allegation  that  plaintiff  was 
in  the  exa*cise  of  due  care  and  diligence,  and  utterly  without  knowledge 
or  warning  of  any  danger,  and  without  reason  to  anticipate  the  same, 
is  not  the  equivalent  of  an  allegation  that  plaintiff  was  not  familiar 
with  the  way  in  which  the  work  was  done,  and  that  he  did  not  have 
knowledge  of  the  risks  of  the  business. 

On  Demurrer  to  Declaration. 

Barney  &  Lee,  for  petitioner. 
John  J.  Heffernan,  for  defendant. 

BROWN,  District  Judge.  This  is  an  action  for  negligence.  The 
first  count  of  the  declaration  alleges  that  the  defendant  company  threw,. 
or  permitted  to  be  thrown,  bales  of  cotton  from  a  doorway  on  the 
third  floor  of  its  cotton  house  to  a  platform  on  the  first  floor;  that  this 
platform  was  used  by  employes  in  carrying  bales  of  cotton  on  trucks 
from  the  first  floor  of  the  cotton  house  to  the  picker  room ;  that,  by 
throwing  bales  of  cotton  from  the  third  floor,  the  platform  and  first 
floor  of  the  cotton  house  were  rendered  "a  dangerous,  unsafe,  and 
hazardous  place  for  the  employes  engaged  in  trucking  bales."  The 
count  avers  that  the  defendant  "did  carelessly  and  negligently  main- 
tain and  allow  said  premises  where  the  said  plaintiff  was  set  to  work  to 
be  in  an  unsafe  and  unsuitable  condition,  and  so  as  to  endanger  the 
life  and  person  of  the  plaintiff  (of  all  of  which  the  plaintiff  was  ig- 
norant and  unaware),  by  allowing  and  permitting  said  opening  in 
said  third  floor,  or  story  of  said  cotton  house  to  be  used  for  transfer- 
ring said  bales  of  cotton  from  said  third  floor  to  said  platform  below, 
without  providing  lowering  devices  or  other  appliances  for  lowering 
said  bales  of  cotton  from  said  third  story  of  said  cotton  house." 

The  practice  of  throwing  bales  from  an  upper  story  was  not  in  itself 
a  violation  of  the  master's  duty  to  provide  suitable  appliances,  or  to 
take  reasonable  care  to  maintain  his  premises  in  a  suitable  and  safe 
condition.    While,  as  a  general  rule,  it  is  the  duty  of  the  master  to 
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exercise  ordinary  care  to  provide  a  reasonably  safe  place  to  work, 
this'  rule  cannot  be  applied  to  cases  in  which  the  very  work  in  which 
the  servant  is  engaged  changes  the  character  of  the  place  for  safety 
as  the  work  progresses.  When  the  servant  engages  in  a  work  that 
in  its  progress  makes  the  working  place  hazardous  from  time  to  time, 
the  hazard  of  such  temporary  danger  becomes  a  risk  of  the  business. 
Finalyson  v.  Utica  Mining  &  Milling  Co.,  67  Fed.  507,  14  C.  C.  A. 
402;  Bethlehem  Iron  Works  v.  Weiss,  100  Fed.  45,  40  C.  C.  A.  270. 
The  danger  to  which  the  plaintiff  was  exposed  was  a  danger  arising 
from  the  work  of  transporting  cotton,  not  a  danger  from  the  condi- 
tion of  the  premises.  The  persons  who  were  engaged  in  removing 
cotton  from  the  third  floor  were  in  a  common  employment  with  the 
plaintiff,  who  was  engaged  in  moving  cotton  from  the  first  floor. 
There  is  no  allegation  that  the  plaintiff  was  ignorant  of  this  method 
of  removing  the  bales  from  the  third  story  of  the  cotton  house,  and 
it  cannot  be  inferred  from  the  declaration  that  this  risk  was  a  latent 
or  concealed  danger,  or  that  it  was  not  a  well-known  risk  of  the  busi- 
ness. 

The  allegation  that  the  plaintiff  "was  utterly. oblivious  of  danger, 
and  without  reason  to  anticipate  danger,"  is  not  a  sufficient  allega- 
tion that  the  plaintiff  was  not  aware  of  the  practice  of  throwing  bales 
from  the  third  story.  The  pleader  apparently  has  attempted,  in  this 
count,  to  avoid  the  questions  of  assumption  of  risk,  and  of  negligence 
of  fellow  servants,  by  charging  negligence  of  the  master  in  maintain- 
ing its  premises  in  an  unsafe  condition.  The  <ieclaration  shows, 
however,  an  injury  resulting  from  the  progress  of  the  work.  Fur- 
thermore, according  to  the  views  of  the  Supreme  Court  of  Rhode 
Island  in  Dimarcho  v.  Builders'  Iron  Foundry,  18  R.  I.  515,  27  Atl. 
328,  28  Atl.  661,  the  allegation  that  "the  defendants,  without  any 
warning,  did  cause  and  permit  a  large  quantity  of  cotton,  to  wit,  a 
bale  of  cotton,  *  *  *  to  descend  without  supports,  to  wit,  to  be 
thrown,"  must  be  construed  as  an  allegation  that  the  bale  was  thrown 
by  a  fellow  servant.  The  first  count  does  not,  in  my  opinion,  state 
a  cause  of  action. 

The  second  count  is  said  to  be  for  the  defendant's  negligence  in 
failing  to  give  the  plaintiff  warning.  The  mere  allegation  of  the 
existence  of  a  duty  to  give  warning  is  of  no  avail,  unless  facts  are 
pleaded  from  which  it  appears  that  the  duty  to  give  warning  existed. 
There  is  no  allegation  as  to  the  length  of  time  the  plaintiff  had  been 
engaged  in  this  work,  as  to  his  youth  or  inexperience,  or  that  he  was 
ignorant  of  the  manner  of  doing  the  work.  It  does  not  appear  that 
this  practice  of  throwing  bales  out  of  a  window  was  an  unknown 
risk,  or  that  it  was  other  than  one  of  the  ordinary  risks  of^  the  busi- 
ness, known  to  the  plaintiff.  There  is  no  presumption  of  ignorance 
of  a  risk  of  this  kind;  and,  without  an  express  allegation  of  the 
plaintiff's  ignorance  or  inexperience  in  the  work,  the  existence  of  a 
duty  to  give  warning  is  not  apparent.  The  clause,  "while  the  plain- 
tiff was  in  the  exercise  of  due  care  and  diligence,  and  utterly  without 
knowledge  or  warning  of  any  danger,  and  without  reason  to  anticipate, 
same,"  is  not  the  equivalent  of  an  allegation  that  he  was  not  familiar 
with  the  way  in  which  the  work  was  done,  and  that  he  did  not  have 
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a  full  knowledge  of  this  risk  of  the  business.  The  necessity  of  a 
warning  is  to  give  the  servant  knowledge  of  the  risk.  When  he  has 
such  knowledge,  failure  to  give  warning  becomes  immaterial.  In 
order  to  show  a  duty  to  give  warning,  it  must  appear  that  the  risk 
was  one  not  obvious  or  not  known  to  the  plaintiff. 
Demurrer  sustained 


In  re  ROUKOUS. 

(District  Court,  D.  Rhode  IcOand.    Mjarch  16,  1904.) 

No.  326. 

1.  Bahkbuptct— Settino  Abide  Composition— Gkotjwds. 

.  That  a  bankrupt  made  a  false  schedule  or  a  false  oath  to  his  schedule 
constitutes  ground  for  setting  aside  a  composition  for  fraud  practiced 
In  procuring  the  same,  if  not  known  to  the  petitioning  creditor  until 
after  the  confirmation,  notwithstanding  the  fact  that  the  order  confirm- 
ing the  composition  recites  that  It  appears  that  the  bankrupt  has  not 
been  guilty  of  any  acts  which  would  be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  are  in  good  faith,  and  have  not  been  made  or 
procured  by  means  contrary  to  the  acts  of  Congress  relating  to  bankruptcy. 

2.  Saiob. 

The  petition  Is  not  demurrable  for  the  omission  of  an  allegation  that  the 
petitioner  restored,  or  offered  to  restore,  the  consideration  immediately  on 
the  discovery  of  the  fraud,  or  for  an  omission  to  tender  the  consideration 
Into  court 

3.  Same— SxjiTiciENCT  of  Petitiow. 

A  petition  to  set  aside  a  composition  held  to  state  a  case  for  relief, 
although  in  some  respects  too  general  In  its  allegations  of  fraudulent  acts 
on  the  part  of  the  bankrupt. 

4.  Saxe. 

A  petition  to  set  aside  a  composition  filed  within  the  six  months  al- 
lowed therefor,  and  which  alleges  that  the  fraud  charged  was  not  known 
to  the  petitioner  until  after  the  confirmation,  is  sufficient,  and  need  not 
allege  the  time  or  manner  in  which  his  knowledge  was  acquired. 

5.  Bamb— Vebification. 

A  verification  of  a  petition  to  set  aside  a  composition  In  the  usual 
form  for  a  bill  In  equity  Is  sufliclent. 

In  Bankruptcy.  On  demurrer  to  petition  of  Lewis  E.  Harrower 
to  set  aside  composition. 

John  F.  Byrne,  for  petitioner. 

Van  Slyck  &  Mumford,  Charles  C.  Mumford,  and  J.  Jerome  Hahn, 
for  bankrupt. 

BROWN,  District  Judge.  This  is  a  demurrer  to  a  petition  to 
set  aside  a  composition  for  fraud.  The  bankrupt  contends  that  the 
petition  does  not  set  forth  any  "fraud  practiced  in  the  procuring  of 
such  composition,"  within  the  meaning  of  section  13,  c,  3,  of  the 
bankruptcy  act.  Act  July  i,  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp. 
St.  1901,  p.  3427].  The  petition  charges  the  making  of  a  false 
schedule,  and  of  a  false  oath  to  the  schedule,  and  the  concealment  of 
property.  It  is  urged  that  these  facts  were  in  issue  on  the  question 
of  the  confirmation  of  the  composition,  that  the  petition  is  in  the 
nature  of  a  bill  to  annul  a  judgment,  and  that  a  judgment  cannot  be 
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set  aside  for  perjured  evidence,  or  for  any  matter  which  was  actually 
presented  and  considered  in  the  judgment  assailed.  The  bankrupt 
relies  upon  United  States  v.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93; 
Insurance  Co.  v.  Hodgson,  7  Cranch,  332,  3  L.  Ed.  362, 

While  the  order  confirming  the  composition  recites  that  it  appears 
that  the  bankrupt  has  not  been  guilty  of  any  acts,  or  failed  to  per- 
form any  of  the  duties,  which  would  be  a  bar  to  his  discharge,  and 
that  the  offer  and  its  acceptance  are  in  good  faith,  and  have  not  been 
made  or  procured  by  any  means,_promises,  or  acts  contrary  to  the 
acts  of  Congress  relating  to  bankruptcy,  this,  in  my  opinion,  does 
not  preclude  the  creditor  from  setting  aside  the  composition  for  any 
acts  of  fraud  in  procuring  it,  discovered  since  the  confirmation,  and 
set  forth  in  a  petition  filed  within  six  months  thereafter,  even  if  such 
acts  would  have  been  a  bar  to  the  confirmation  of  the  composition  if 
presented  in  opposition  thereto.  That  a  false  statement  by  a  bank- 
rupt as  to  the  condition  of  his  estate,  made  in  a  sworn  schedule,  if 
relied  upon  by  a  creditor  in  agreeing  to  a  composition,  would  con- 
stitute fraud  in  procuring  the  composition,  is  clear.  The  purpose  of 
the  schedule  is  to  inform  the  creditors  of  the  condition  of  the  bank- 
rupt's estate.  If  the  creditor  believes  this  information  to  be  true,  and 
is  influenced  thereby  to  accept  a  composition,  this  is  "fraud  prac- 
ticed in  the  procuring  of  such  composition,'*  within  the  meaning  of 
section  13,  c.  3,  of  the  bankruptcy  act.  Only  frauds  known  to  the  pe- 
titioner before  the  confirmation  are  barred  by  this  section.  While  sec- 
tion 15,  as  to  discharges,  uses  the  expression,  "parties  in  interest  who 
have  not  been  guilty  of  undue  laches,"  there  is  no  such  limitation  in 
section  13.  Upon  the  bankrupt's  construction  of  section  13,  if  a  cred- 
itor believes  a  bankrupt's  oath,  makes  no  further  inquiry,  and  learns 
of  no  fraud,  he  is  absolutely  precluded  from  setting  up  frauds  which 
would  have  been  a  bar  if  discovered  and  urged  before  the  confirma- 
tion. A  construction  which  would  require  a  creditor  to  disregard  a 
bankrupt's  oath  to  his  schedule,  and  to  make  an  independent  investi- 
gation into  the  bankrupt's  affairs  before  agreeing  to  the  composition, 
under  penalty  of  being  finally  precluded  by  the  confirmation  thereof, 
would  be  unreasonable.  Compositions  are  ordinarily  made  with  a 
view  to  a  speedy  settlement.  It  is  not  a  requirement  of  ordinary  dili- 
gence that  a  creditor  should  assume  a  bankrupt  to  be  guilty  of  a 
false  oath,  and,  upon  such  assumption,  make,  in  each  casei  an  in- 
dependent investigation  before  agreeing  to  the  terms  of  the  com- 
position. Because  creditors  must  ordinarily  rely,  to  a  great  extent, 
upon  a  bankrupt's  statement  of  his  affairs  in  considering  the  terms 
of  a  composition,  and  because  ordinarily  they  will  extend  to  the  bank- 
rupt a  presumption  of  innocence  of  criminal  offense  or  fraud,  there 
is  a  practical  danger  that  advantage  may  be  taken  of  their  reliance 
upon  the  bankrupt's  sworn  schedule.  This  danger  would  be  especially 
great  if  the  bankrupt  had  only  to  procure  a  confirmation  of  the  com- 
position in  order  to  preclude  all  further  inquiry  into  the  matters  enu- 
merated in  section  13  as  constituting  a. bar  to  confirmation.  It  was 
doubtless  a  purpose  of  section  13  to  guard  against  the  danger  that  a 
creditor  might  be  induced  to  agree  to  a  composition  through  fraud- 
ulent statements  of  the  bankrupt  as  to  the  condition  of  his  estate; 
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and  there  is  no  reason  why  the  inquiry  should  be  closed  if  the  state- 
ments were  made  under  oath  in  a  schedule  filed  in  the  bankruptcy 
court.  It  was  the  clear  purpose  of  the  statute  to  give  a  definite  period 
of  six  months  within  which  a  petition  might  be  filed  to  impeach  a 
composition  for  fraud,  the  knowledge  whereof  came  to  the  petitioner 
since  the  confirmation.  To  so  limit  this  section  by  construction  as  to 
exclude  all  frauds  which  would  bar  a  confirmation  would  frustrate  the 
purpose  of  section  13,  and  do  violence  to  its  terms. 

It  is  further  urged  that  the  petition  is  insufficient  in  that  it  does  not 
aver  that  the  petitioner  restored,  or  offered  to  restore,  the  consider- 
ation immediately  on  discovery  of  the  fraud,  and  does  not  tender  the 
same  into  court.  The  object  of  the  petition  is  to  secure  additional 
payments.  There  is  no  apparent  reason  why  a  petitioner  who  has  re- 
ceived less  than  his  due  should  surrender  this  as  a  condition  precedent 
to  getting  the  full  amount  to  which  he  is  entitled.  The  setting  aside  of 
a  composition  will  not  ordinarily  have  the  effect  of  invalidating  pro 
rata  payments  made  in  pursuance  of  the  composition.  Ex  parte  Ham- 
lin, 2  Lowell,  571,  Fed.  Cas.  No.  5,993;  Collier  on  Bankruptcy  (4th 
Ed.)  155;  Brandenburg  on  Bankruptcy  (3d  Ed.)  §  339. 

Objection  is  also  made  to  the  petition  for  lack  of  particularity  in  its 
allegations  as  to  the  details  of  fraud.  The  petition  contains  general 
allegations  of  the  concealment  of  property,  and  of  false  statements  in 
the  schedule.  Some  of  the  allegations,  it  is  true,  have  not  such  par- 
ticularity as  to  apprise  the  bankrupt  of  the  exact  matters  which  will  be 
offered  in  evidence.  The  burden  is  upon  the  petitioner  to  show  fraud 
in  procuring  the  composition.  He  points  out  specific  portions  of 
the  schedule  which  he  alleges  were  false,  and  alleges  the  omission  of 
real  estate  and  merchandise.  While  the  allegation  that  his  estate  "did 
comprise  real  estate"  is  too  indefinite,  yet  the  general  character  of 
the  merchandise  is  stated,  and  there  is  an  averment  of  the  removal 
and  concealment  of  property  of  large  value,  and  various  places  are 
specified  in  this  connection.  If  the  petitioner  desires  to  introduce  evi- 
dence as  to  the  possession  of  real  estate,  he  should  amend  his  peti- 
tion ;  but  it  cannot  be  said  that  the  petition  does  not  state  a  case  for 
relief;  and  it  is  not  apparent  that  the  bankrupt  will  be  prejudiced  by 
proceeding  to  trial  upon  the  allegations  of  the  petition  as  to  the 
falsity  of  the  schedule  in  particulars  other  than  the  possession  of  real 
estate,  and  as  to  the  concealment  of  merchandise. 

It  is  also  objected  that  the  petition  does  not  set  forth  when  or  how 
the  petitioner  learned  the  facts  averred  in  said  petition.  It  is  al- 
leged, however,  that  the  petitioner  had  no  knowledge  of  the  facts  al- 
leged prior  to  the  date  of  confirmation  of  the  composition ;  and,  as  he 
has  filed  his  petition  within  six  months,  he  has  brought  himself  with- 
in the  language  of  the  statute,  and  this,  for  the  purposes  of  this  peti- 
tion, is  sufficient. 

Objection  is  also  made  that  the  petition  is  improperly  verified. 
The  verification  is  in  the  usual  form  for  a  bill  in  equity.  Without  ex- 
amining the  authorities,  I  will  make  a  pro  forma  ruling  that  a  verifica- 
tion in  the  usual  form  for  a  bill  in  equity  is  sufficient  on  a  petition  of 
this  character. 

Demurrer  overruled. 


Digitized  by 


Google 


648  128  FEDERAL  BBPOETEB, 


In  re  ROTTKOUS. 

(District  Ck>urt,  D.  Rhode  Island.    Marcb  16,  1001) 

No.  326. 

1.  Bankbtjftct— •Petitioit  to  Bst  Aside  OoicpoBinoiff— Bffbgt  ot  Aonoif  av 
Law  against  Bankbupt. 

That  a  creditor  has  commenced  an  action  at  law  against  a  bankrupt 
will  not  prevent  his  also  maintaining  a  petition  under  section  13  of  the 
bankruptcy  act  (Act  July  1,  1898,  c.  541,  30  Stat.  &50  [U.  &  Oomp.  St. 
1901,  py.  84271)  to  set  aside  a  composition  for  fraud. 

In  Bankruptcy.  On  motion  to  dismiss  petition  of  L^wis  E.  Har- 
rovver  to  set  aside  composition. 

John  F.- Byrne,  for  petitioner. 

Van  Slyck  &  Mumford,  Charles  C.  Mumford,  and  J.  Jerome  Hahn, 
for  bankrupt. 

BROWN,  District  Judge.  After  filing  his  petition  to  set  aside  the 
composition  for  fraud  in  procuring  it,  the  petitioner  brought  an  ac- 
tion at  law  against  the  bankrupt.  This  action  is  now  pending  in  the 
Circuit  Court.  The  bankrupt  now  moves  to  dismiss  the  petition  to 
set  aside  the  composition,  contending  that  by  bringing  an  action  at 
law  the  petition  has  been  abandoned,  for  the  reason  that  the  two 
proceedings  seek  substantially  the  same  thing — ^payment  of  a  further 
portion  of  the  creditor's  claim — ^and  that  the  two  remedies  are  in- 
consistent. The  immediate  object  of  the  petition  is  to  set  aside  the 
composition.  Apparently  the  only  way  in  which  this  can  be  accom- 
plished is  according  to  the  provisions  of  section  13,  c.  3,  of  the  bank- 
ruptcy act  (Act  July  i,  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp.  St. 
1901,  p.  3427]).  Brandenburg  on  Bankruptcy  (3d  Ed.)  §  332.  While 
setting  aside  the  composition  would  result  in  an  application  of  the 
bankrupt's  property  to  his  debts  according  to  the  provisions  of  sec- 
tion 64c  of  the  act  (30  Stat.  563  [U.  S.  Comp.  St.  1901,  p.  3448]),  and 
while  this  would  be  inconsistent  with  the  acquisition  by  the  creditor 
of  a  preference  through  an  attachment,  it  would  not  prevent  the 
creditor  from  reducing  his  claim  against  the  bankrupt  to  judgment. 
As,  in  the  action  at  law,  the  creditor  cannot  accomplish  the  object 
which  he  seeks  to  effect  by  his  petition,  it  cannot  be  said  that  he  has 
abandoned  his  petition,  or  that  he  should  be  compelled  to  make  an 
election  between  his  petition  and  his  action  at  law. 

Motion  denied. 


In  re  ROUKOUS. 

(District  Court,  D.  Rhode  Island.    March  16,  1904.) 

No.  326. 

1*  Bankbuptot— Petition  to  Set  Aside  Composition— VEBincATiow. 

Where  the  principal  allegations  of  a  petition  to  set  aside  a  composltfon 
are  made  on  information  and  belief,  a  verlflcatlon  by  an  agent  of  the 
petitioner,  who  is  not  shown  to  have  anj  personal  knowledge  of  the 
facts,  is  insufficient 
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In  Bankruptcy.  On  demurrer  to  petition  of  Converse,  Stanton 
&  Co.  to  set  aside  composition. 

John  F.  Byrne,  for  petitioner. 

Van  Slyck  &  Mumford,  Charles  C.  Mumford,  and  J.  Jerome  Hahn, 
for  bankrupt. 

BROWN,  District  Judge.  The  opinion  handed  down  this  day  on 
the  demurrer  to  the  petition  of  Lewis  E.  Harrower  disposes  of  all 
substantial  questions  in  this  case,  except  the  question  of  the  suffi- 
ciency of  the  verification,  which  in  the  present  case  was  not  made  by 
a  party,  but  by  an  agent.  As  the  principal  allegations  of  the  peti- 
tion are  upon  information  and  belief,  and  as  it  does  not  appear  that 
the  affiant  has  any  personal  knowledge  of  the  facts,  the  verification 
is  insufficient.  The  information  and  belief  of  one  who  is  not  a  par- 
ty, and  who  has  no  knowledge  of  his  own,  is  immaterial. 

Demurrer  to  petition  sustained  on  the  ground  of  a  lack  of  proper 
verification. 


BROADNAX  T.  UNITED  ENGINEERING  &  CONTRAOTING  CO. 
(Clrcnit  Court,  S.  D.  New  York.    March  8,  1904.) 

1.  Sales— Manufagtxtbed  Abticlbs—Bbeach  of  Cowtbact— Damages. 

Where,  In  an  action  for  breach  of  contract  to  purchase  granite,  It  ap- 
peared that  the  granite  was  to  he  famished  according  to  dimensions  spec- 
ified in  advance,  and  was  to  be  of  a  particular  kind  from  certain  quarries, 
the  blocks  should  be  regarded  as  articles  manufactured  for  the  purpose 
demanded,  so  that  the  damages  should  be  considered  with  reference  to  the 
cost  of  production,  and  not  to  market  value. 

2.  Same— Value  of  Materl^ll  Retained  bt  Selleb. 

Where,  In  an  action  for  breach  of  a  contract  to  purchase  dimension 
granite,  no  allusion  was  made  at  the  trial  to  the  value  of  granite  left  in 
the  quarry  that  would  have  been  removed  if  the  contract  had  been  per- 
formed, a  verdict  in  favor  of  plaintiff  would  not  be  set  aside  on  the  ground 
that  the  value  of  such  granite  should  have  been  deducted  from  plalntiiTs 
damages. 

8.  Same— MoKTAB  Joints. 

Where,  in  an  action  for  breach  of  a  contract  to  purchase  granite.  It  ap- 
peared that  the  granite  to  be  furnished  would  have  been  in  excess  of  the 
dressed  blocks  In  place,  measured,  and  equal  or  exceed  the  amounts  taken 
up  by  the  mortar  Joints  in  the  work,  a  verdict  in  favor  of  plaintiff  would 
not  be  set  aside  on  the  ground  that  such  Joints  were  included  in  the 
measurement 

4.  Same— Rubble  Backing. 

In  an  action  for  breach  of  a  contract  to  purchase  dimension  granite  for 
bridge  approaches,  evidence  reviewed,  and  held  insufficient  to  authorize 
an  allowance  for  rubble  backing  as  dimension  granite  to  be  f orniahed  under 
the  contract 

At  Law. 

Henry  H.  Bowman,  for  plaintiff. 
L.  Laflin  Kellogg,  for  defendant. 

WHEELER,  District  Judge.    The  jury  has  well  found  that  the 
defendant  agreed  to  take  from,  and  pay  for  to,  Goss  &  Small,  as- 
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signers  to  the  plaintiff,  "all  the  dimension  granite  required  in  the  con- 
struction of  the  New  East  River  Bridge  approaches/'  "to  be  in  ac- 
cordance with  the  specifications  and  acceptable  to  the  engineer,"  and 
"to  be  Crotch  Island  granite  from  the  quarries  of  Goss  &  Small  and 
John  L.  Goss,"  in  Maine ;  and  that  the  defendant  broke  the  contract  ; 
and  that  it  deprived  them  of  the  profits  of  furnishing  8,059  cubic 
yards  at  $2,415  per  cubic  yard^  amounting  to  $19,422.19.  The  de- 
fendant has  moved  for  a  new  trial  for  not  confining  the  damages  to 
the  difference  between  the  market  value  and  the  contract  price,  and 
for  excessive  damages  according  to  the  rule  adopted  in  not  allowing 
the  value  of  the  granite  saved  in  place  of  the  quarries  in  computing 
profits,  and  by  allowing  for  rubble  backing  as  dimension  granite  to 
be  furnished,  and  including  mortar  joints. 

The  granite  would  have  to  be  furnished  according  to  dimensions 
specified  in  advance,  and,  as  it  was  to  be  of  a  particular  kind,  from 
certain  quarries,  the  blocks  would  be  articles  manufactured  for  that 
purpose,  and  not  such  as  would  have  general  market  value.  The 
damages  would  therefore  have  reference  to  the  cost  of  production, 
and  not  to  any  market  value. 

The  granite  left  in  the  quarry  that  would  have  been  removed  if  the 
contract  had  been  performed  would,  of  course,  have  some  value,  near 
or  remote,  but  more  or  less  according  to  the  limit  of  supply.  This 
may  have  been  so  great  that  profits  would  be  almost  wholly  in  the 
chance  of  getting  out  at  remunerative  prices,  and  not  in  the  sale  of 
the  stone.  The  subject  of  profits  in  quarrying  and  furnishing  the 
stone  at  the  agreed  price  was  carefully  gone  over  at  the  trial  by  evi- 
dence and  by  examination  of  items,  and,  if  the  value  of  tlie  rock  in 
place  would  have  been  material,  there  was  ample  opportunity  to  make 
it  appear.  As  no  allusion  was  made  to  it,  it  must  be  presumed  not 
to  have  been  thought  material.  The  verdict  should  not  be  disturbed 
for  what  was  at  most  a  mere  oversight,  not  made  to  appear  to  have 
been  or  thought  to  have  been  or  any  consequence. 

The  amoiint  included  in  mortar  joints  was  shown  to  be  very  small. 
The  granite  to  be  furnished  would  have  been  in  excess  of  the  dressed 
blocks  in  place  measured,  and  perhaps  enough  so  to  make  up,  or  more 
than  make  up,  for  the  joints.  As  much  was  made  of  this  as  either 
party  appeared  to  desire,  and  no  sufficient  reason  for  disturbing  the 
verdict  is  made  to  appear  on  that  account. 

As  the  right  of  recovery  depends  upon  the  validity  of  the  contract 
and  extent  of  the  breach,  and  not  upon  any  delivery  or  acceptance 
under  it,  the  extent  of  the  breach  should  clearly  and  fairly  be  made 
to  appear  as  a  foundation  of  the  ri^ht.  The  quantity  of  dimension 
granite  needed  was  what  the  plaintiff's  assignors  lost  by  the  breach 
of  the  right  of  supplying.  The  testimony  as  to  this  came  from  the 
assistant  engineer  in  charge  and  a  contractor  concerned  in  supplying 
the  stone  that  took  the  place  of  what  was  contracted  for.  The  as- 
sistant engineer  testified : 

"Q.  What  do  you  call  'dimension  granite?'  A.  Dimension  granite  Is  stone 
which  is  cut  to  dimensions  which  are  known  in  advance  of  the  cutting  of  the 
stone.  Q.  What  is  the  distinction,  or  what  other  kind  of  granite  is  there?  A. 
There  is  rubble.  Q.  Is  it  a  fact  that  what  is  called  'backing'  in  this  bridge 
is  composed  of  rubble?    A«  In  the  approaches,  yes.    Q.  What  is  backing?    A. 
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Backing  is  the  part  of  the  wall  which  does  not  appear  on  the  front  Q.  Do 
you  know  what  the  quantity  In  cuhlc  yards  of  backing  in  that  wall  Is?  A. 
Not  accurately.  Q.  Do  you  know  it  approximately?  A.  Yea.  Q.  What  is  It 
approximately?    A.  It  would  be  3|180  yards/' 

The  contractor  excluded  the  stretchers  and  headers  of  the  front 
courses,  but  his  cross-examination  gave  ground  for  including"  them. 
The  further  examination  of  the  assistant  engineer  was  to  the  apparent 
effect  that  these  stretchers  and  headers  should  be  included,  but  left 
the  backing  doubtful.  The  stretchers  appear  to  have  had  required 
dimensions  in  all  three  ways — ^length,  breadth,  and  thickness — ^but  the 
backing  only  in  thickness.  At  the  trial  the  evidence  seemed  sufficient 
as  to  the  backing  to  be  submitted  to  the  jury.  On  this  review  it  does 
not  appear  to  have  been  adequate  to  siipport  the  finding.  The  ver- 
dict should,  in  this  view,  be  set  aside  now,  unless  that  part  is  obviated ; 
and  the  plaintiff  may  prefer  to  cure  it  by  remission,  and  should  be 
granted  that  opportunity.  The  amount  is  a  mere  matter  of  computa- 
tion.    It  is  $7,67970. 

If  the  plaintiff  remits  $7,679.70  of  the  verdict  within  20  days,  let 
the  motion  be  overruled,  and  judgment  entered  on  the  remainder;  if 
not,  the  motion  is  granted. 


In  re  KEET. 

(District  Court,  M.  D.  Pennsylvania.    December  23,  1903.) 

Bankbuptgy— Sale  op  Assets— Liens— Jubisdiction—Discbetion. 

A  court  of  bankruptcy  has  power,  in  Its  discretion,  to  order  a  sale  of 
the  bankrupt's  property  free  from  liens  thereon,  thoug'h  not  expressly 
given  in  the  bankrupt  act 

Same. 

Where,  by  a  prompt  sale  of  a  bankrupt's  assets,  interest  accruing  on 
liens  thereon  and  taxes  will  be  saved,  and  the  sale  could  be  made  by  the 
trustee  with  less  expense  than  by  the  sheriff  on  foreclosure  of  the  lieus, 
which  would  enable  the  estate  to  be  settled  promptly,  without  awaiting 
the  outcome  of  an  action  by  lien  creditors  to  enforce  their  liens,  and  the 
bankrupt's  wife  had  quitclaimed  her  dower  in  the  property  to  the  trustee, 
such  facts  were  sufficient  to  move  the  court  to  exercise  its  discretion  to 
order  an  immediate  sale  of  the  assets  free  from  the  liens. 

Exceptions  to  Order  of  Referee  Directing  a  Sale  of  Real  Estate. 
Wm.  M.  Hargest  and  John  C.  Nissley,  for  trustee. 
Benj.  M.  Nead  and  Danl.  S.  Sietz,  for  exceptants. 

ARCHBALD,  District  Judge.  There  can  be  no  question  as  to  the 
authority  of  the  District  Court  to  order  a  sale  of  the  bankrupt's  prop- 
erty, free  and  clear  of  liens.  This  is  essential  to  a  complete  admin- 
istration of  the  bankrupt's  estate,  and  will  be  implied  from  the  general 
provisions  of  the  present  act,  even  though  not  expressly  given,  as  in 
the  preceding  act  of  1867.  Collier  on  Bankruptcy  (4th  Ed.)  521; 
Brandenburg  on  Bankruptcy,  §  1 195 ;  Ex  parte  Christy,  3  How.  292, 
II  L.  Ed.  603;  Nugent  v.  Boyd,  3  How.  426,  11  L.  Ed.  664;  In  re 
Pittelkow,  I  Am.  Bankr.  Rep.  472,  92  Fed.  901;  Southern  Loan  & 
Trust  Co.  V.  Benbow,  3  Am.  Bankr.  Rep.  9,  96  Fed.  514;  In  re  San- 
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born,  3  Am.  Bankr.  Rep.  54,  96  Fed.  551 ;  In  re  Waterloo  Organ 
Co.,  9  Am.  Bankr.  Rep.  427,  n8  Fed.  904.  It  is  not,  therefore,  a  mat- 
ter of  power,  but  of  discretion;  and  while,  ordinarily,  the  latter  will 
not  be  exercised  in  favor  of  a  sale  where  the  incumbrances  equal  the 
value  of  the  property  (In  re  Styer,  3  Am.  Bankr.  Rep.  424,  98  Fed. 
290;  In  re  Shaeffer,  5  Am.  Bankr.  Rep.  248,  105  Fed.  352;  In  re 
Cogley,  5  Am.  Bankr.  Rep.  731,  107  Fed.  73),  yet  there  are  consider- 
ations in  the  present  instance  which  seem  to  make  it  advisable.  By  a 
prompt  sale  at  this  time,  accruing  interest  and  taxes  will  be  saved,  a 
sale  can  be  made  by  the  trustee  with  less  expense  than  by  the  sheriflF, 
and  the  estate  will  be  able  to  be  settled  promptly,  without  awaiting 
the  outcome  of  the  action  of  the  lien  creditors  in  enforcing  their  liens, 
all  of  which  is  in  the  interest  of  the  general  creditors,  which  is  that 
which  should  control.  The  wife  of  the  bankrupt  has  also  quitclaimed 
her  dower  to  the  trustee,  so  that  the  purchaser  will  take  clear  of  that 
interest,  which  is  quite  material.  It  is  suggested  that  at  a  sale  by 
the  sheriff  more  bidders  are  likely  to  be  present,  and  so  a  more  favor- 
able price  secured.  But  with  the  existing  incumbrances  on  the  prop- 
erty, the  holders  will  be  compelled  to  protect  their  interests  them- 
selves, and  the  property  will  undoubtedly  go  off  to  one  of  them,  so 
that  the  presence  of  others  will  be  of  little  account.  All  things  con- 
sidered, I  am  therefore  satisfied  that  a  sale  should  be  made  by  the 
trustee,  as  ordered. 
The  exceptions  are  overruled,  and  the  order  of  sale  confirmed 


STRICKER  V.  THE  MAURIOB. 

(District  Court,  B.  D.  Pennsylvania.    March  4  1904.) 

No.  22. 

1.  TowAG»— Liability  fob  Injihit  of  Tow— Neomgent  Steebiito. 

The  master  of  a  barge  in  tow  in  a  narrow  channel,  and  especially  in 
approaching  a  bridge  with  a  still  narrower  draw,  is  bound,  no  lees  than 
the  tug,  to  exercise  vigilance  for  the  safety  of  his  vessel,  and  the  tug 
cannot  be  held  liable  for  an  injury  to  the  barge  which  would  not  have 
occurred  if  it  had  been  properly  steered. 

2.  Same— Manner  of  Making  up  Tow. 

A  barge  which  consents  to  being  towed  with  another  abreast  assumes 
whatever  added  risk  arises  from  such  method  of  towing. 

In  Admiralty.    Suit  for  injury  to  tow. 

Horace  L.  Cheyney,  for  libelant. 

Willard  M.  Harris,  for  The  .Maurice. 

John  L.  Kinsey  and  Harry  T.  Kingston,  for  city  of  Philadelphia. 

J.  B.  McPHERSON,  District  Judge.  I  do  not  think  it  necessary 
to  discuss  in  detail  tlie  evidence  in  this  case.  It  presents  the  usual 
difficulties  and  contradictions,  but  makes  up  for  them  to  some  extent 
by  offering  the  testimony  of  several  disinterested  witnesses,  whose 
account  of  what  they  saw  is  entitled  to  considerable  weight.  In  a 
word,  I  have  come  to  the  conclusion  that  the  barge  Rogers,  which  be- 
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longed  to  the  libelant,  was  alone  to  blame  for  the  accident,  and  that 
the  fault  with  which  she  is  chargeable  is  her  master^s  failure  to  give 
proper  attention  to  the  wheel  during  the  quarter  of  a  mile  that  inter- 
venes between  the  draw  of  the  Baltimore  &  Ohio  Railroad  bridge  and 
the  draw  of  Gray's  Ferry  Bridge,  where  the  barge  was  sunk.  There 
is  no  doubt  that  the  barge  sheered  suddenly  to  starboard  as  the  Gray's 
Ferry  Bridge  was  approached,  and  I  think  it  altogether  likely  that 
the  few  inches  more  that  were  needed  to  carry  her  clear  would  have 
been  gained  if  the  masters  of  the  two  barges  had  been  attending 
strictly  to  the  important  business  on  hand.  What  caused  the  sheer, 
I  am  unable  to  say,  but,  in  my  opinion,  the  testimony  exonerates  the 
tug  from  fault.  The  length  of  the  hawsers  seems  to  me  to  be  im- 
material. Either  80  feet  or  150  feet  was  safe  enough  if  the  barges 
were  carefully  steered,  but  in  a  narrow  river,  such  as  the  Schuylkill, 
especially  in  approaching  a  passageway  not  more  than  65  or  70  feet 
wide,  or  thereabouts,  with  a  tow  35  feet  in  breadth,  vigilance  was 
demanded  of  the  barges,  not  less  than  of  the  tug.  I  think,  also,  that 
the  weight  of  the  evidence  establishes  the  fact  t£at  the  hawsers  were 
properly  adjusted.  In  my  opinion,  the  barges  could  not  have  been 
towed  at  all  if  one  hawser  had  been  from  8  to  16  feet  longer  than 
the  other,  as  the  master  of  the  Rogers  is  venturesome  enough  to  af- 
firm. It  would  probably  have  been  safer  to  tow  the  two  barges  tan- 
dem instead  of  abreast,  but  I  cannot  say  that  it  Was  negligence  to  tow 
them  abreast,  in  view  of  the  fact  that  this  manner  of  towing  is  often 
done  with  safety  in  the  Schuylkill.  In  any  event,  the  Rogers  dis- 
cussed the  matter  with  the  tug  in  the  morning  before  the  tow  was 
made  jup,  and  expressed  a  preference  for  the  tandem  method ;  but, 
when  the  other  barge  declined  to  go  behind,  because  her  master  did 
not  want  to  steer,  the  Rogers  did  not  offer  to  take  that  position,  ap- 
parently being  disinclined  also  to  undertake  the  task  of  steering,  and 
acquiesced  in  whatever  added  risk  was  involved  in  being  lashed  abreast 
of  the  other  barge.  The  Columbia,  109  Fed.  660,  48  C.  C.  A.  596. 
Neither  did  the  tug  enter  the  draw  improperly,  as  it  seems  to  me. 
She  pursued  the  customary  course,  and  the  master  of  the  Rogers 
himself  admitted  that  "the  boat  was  in  tne  right  position  to  enter  the 
bridge." 

I  see  no  ground  upon  which  the  city  of  Philadelphia  tan  be  held 
liable.  The  municipality  was  not  doing  the  work  of  reconstructing 
the  railroad  bridge  immediately  below  the  Gray's  Ferry  Bridge,  and 
had  no  part  in  taking  away  the  protecting  fender  from  the  submerged 
stringpiece  that  did  the  mischief;  and  neither  express  nor  implied 
notice  of  the  danger,  such  as  would  have  imposed  upon  her  the  duty 
of  removing  or  guarding  the  projecting  timber,  was  brought  home  to 
her.  There  is  not  sufficient  evidence  to  support  the  inference  of  neg- 
ligence in  this  respect. 

The  libel  must  be  dismissed  at  the  costs  of  the  libelant 
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In  re  SPENCER. 

(District  Court,  D.  Vermont    March  10,  1904.) 

No.  1,125. 

1.  Bankbxtptct— Pbopebtt  Conveyed  to  Bankkxtpt  bt  Mistake— Rbstiltino 
Trust. 

By  the  will  of  her  grandmother,  a  fund  was  left  In  trust  for  the  benefit 
of  a  bankrupt,  the  trustee  to  have  full  control  of  It,  and  to  use  It  for  the 
beneficiary  as  she  might  need  from  time  to  time.  The  trustee  arranged 
to  invest  the  fund  in  a  homestead  to  be  conveyed  to  him,  but  used  by  the 
bankrupt,  but  by  mistake  the  deed  was  made  to  the  bankrupt.  Held,  that 
a  trust  resulted  in  favor  of  the  trustee,  who  paid  the  purchase  money, 
and  the  property  became  a  part  of  the  estate  of  the  grandmother,  and  was 
not  subject  to  the  bankrupt's  debts. 

In  Bankruptcy.    On  petition  for  sale  of  homestead 

Elisha  May,  for  petitioner. 
Harland  B.  Howe,  for  bankrupt 

WHEELER,  District  Judge.  This  cause  has  now  been  heard  on  a 
petition  of  Leon  Le  Marr,  creditor  in  an  attachment  more  than  four 
months  before  the  proceedings  for  the  sale  of  an  alleged  homestead 
of  the  bankrupt  subject  to  the  lien  of  the  attachment.  The  homestead 
came  from  the  estate  of  the  bankrupt's  grandmother  by  will,  which 
provided  that:  "Nevertheless  Nettie's  part  shall  be  dealt  out  to  her 
as  she  may  need  from  time  to  time  for  her  own  use  and  comfort,  but 
shall  not  be  paid  into  the  hands  of  her  husband,"  and  gave  the  execu- 
tor "all  the  power  and  trust."  The  executor  has  been  succeeded  by 
an  administrator  de  bonis  non  and  trustee  by  appointment  of  the  pro- 
bate court,  who  arranged  with  the  bankrupt  to  invest  the  trust  fund 
in  the  homestead  to  be  conveyed  to  him.  The  first  payment  of  $ioo 
was  sent  by  the  husband  to  the  grantor,  with  directions  to  have  the 
deed  made  to  the  trustee,  but  it  was  made  to  the  bankrupt.  The  sub- 
sequent payments  have  been  made  by  the  bankrupt  to  replace  advance- 
ments, and  bring  the  trust  ^property  into  the  homestead  in  the  hands 
of  the  trustee.  It  is  familiar  law  that  the  payment  of  the  considera- 
tion money  of  a  deed  made  by  fraud  or  mistake  to  another  raises  a 
trust  by  iniplication  in  favor  of  the  payor.  This  is  not  affected  by 
the  statute  requiring  trusts  to  be  shown  by  instrument  in  writing  (V. 
S.  §  2219),  for  trusts  resulting  or  raised  by  implication  of  law  are 
expressly  excepted.  This  homestead  is  therefore  now  a  part  of  the 
estate  of  the  grandmother  in  the  hands  of  the  trustee,  to  be  dealt  out 
to  the  bankrupt  by  him  as  she  may  need  for  her  use  and  benefit  by 
letting  her  use  it  as  he  may  see  fit.  It  is  no  part  of  the  bankrupt 
estate,  either  as  a  statutory  homestead  or  otherwise,  and  did  not  be- 
come subject  in  any  way  to  the  petitioner's  attachment,  so  as  to  create 
any  lien  upon  it  to  be  administered  here.  This  is  no  hardship  to  the 
petitioner,  whose  debt,  upon  his  own  theory,  was  prior  to  any  ap- 
parent ownership  by  the  bankrupt,  and  could  not  have  been  induced 
by  it. 

Petition  dismissed* 
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THE  PRINS  WILLEM  IL 

(District  Court,  E.  D.  New  York.    December  29,  1903.) 

L  Shipping— IwjuBT  op  Stevedore— Faixinq  through  Open  Hatchway. 

Libelant,  working  for  stevedores  in  loading  a  vessel,  on  coming  up  from 
the  liold  at  night  went  to  the  other  side  of  the  vessel,  in  the  between- 
decks,  to  get  ms  coat,  and,  it  being  dark  there,  in  putting  on  his  coat  fell 
through  the  hatchway,  which  had  been  left  oi)en  in  the  usual  manner,  and 
was  injured.  A  cluster  of  electric  lights  had  been  let  down  into  the  hold ' 
for  the  men  to  work  by,  and,  on  their  coming  out,  could  have  been  drawn 
up  so  as  to  light  the  between-decks,  had  libelant  waited  to  do  so.  Held, 
that  no  negligence  was  shown  on  the  part  of  the  ship,  to  render  it  liable 
for  the  injury ;  the  negligence,  if  any,  being  that  of  libelant 

In  Admiralty.    Action  to  recover  damages  for  personal  injury. 
Adolph  Ruger,  for  libelant. 
Frank  V.  Johnson,  for  claimant 

THOMAS,  District  Judge.  The  libelant,  employed  by  a  contracting 
stevedoring  firm,  was  aiding  in  loading  the  steamship.  When  he  wenc 
to  work  in  the  afternoon,  he  went  down  to  the  between-decks  through 
hatch  No.  i,  and  walked  along  to  the  port  wing,  where  he  left  his  coat. 
Thence  he  went  to  hatch  No.  2,  and  loaded  cargo,  consisting  of  iror 
pipes,  until  about  half  past  4,  when  he  says  he  went  again  to  hatch  No. 
I,  and  went  down  such  hatch  to  the  hold.  About  half  past  5  he  came 
up  from  hatch  No.  2,  walked  along  the  front  of  such  hatch  to  the  wing 
of  the  ship,  and  then  made  his  way  along  the  port  side  of  hatch 
No.  I,  to  his  coat;  feeling  his  wiy,  because  it  was  so  dark  that  he 
could  see  nothing.  His  coat  was  a  garment  that  he  put  on  over  his 
head.  He  states  that  he  had  put  on  one  sleeve,  and  was  in  the  act  of 
putting  on  the  other  sleeve,  when  he  pitched  forward  into  the  hold, 
and  received  the  injuries  for  which  the  action  is  brought.  It  seems 
that  during  the  afternoon  some  sailors  were  working  at  hatch  No.  2, 
between-decks,  fixing  sails  or  awnings,  and  that  the  upper  hatches 
were  off,  so  that  the  between-decks  at  that  point  were  lighted,  and  there 
was  full  light  for  the  libelant  to  see  when  he  went  down  and  when  he 
placed  his  garment  in  the  wing,  and  also  when  he  went  down  into  the 
hold ;  but,  before  he  had  stopped  work  at  night,  the  sailors  had  finished 
their  work,  and  had  covered  the  hatch  on  the  upper  deck  so  as  to  shut 
oflF  the  light,  but  had  left  the  between-deck  hatches  off,  as  is  the 
custom.  When  the  darkness  came  on,  a  cluster  of  electric  lights  were 
lowered  through  hatch  No.  2  into  the  hold,  to  enable  the  men  to  work 
there.  There  were  seven  men  in  the  hold,  and  they  all  came  up  at 
the  same  time,  one  after  another,  the  libelant  leading,  and,  when  they 
came  on  deck,  it  was  only  necessary  for  them  to  draw  up  the  cluster 
of  electric  lights,  so  as  to  illuminate  the  between-decks  for  all  necessary 
purposes.  But  the  libelant,  instead  of  waiting  for  the  light  to  be  drawn 
up,  made  his  way  in  the  darkness,  with  the  result  stated.  He  was 
seriously  injured,  but  the  steamship  was  under  no  obligation  to  furnish 
him  a  light  at  the  point  where  he  placed  his  coat ;  and,  even  though  it 
had  withdrawn  the  light,  as  he  states,  he  should  have  known  that  the 
hatch  into  the  hold  was  open,  and  should  not  have  made  his  way  to 
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the  place  where  his  coat  was,  without  waiting  for  the  cluster  of  lights 
to  be  drawn  up,  which  would  have  detained  him  probably  less  than 
a  minute.  No  negligence  on  the  part  of  the  ship  is  shown.  The  acci- 
dent seems  to  have  happened  from  the  libelant  losing  his  balance  and 
falling  into  the  hold  while  he  was  putting  on  his  garment.  If  thertf 
was  any  negligence,  it  was  his  own. 
The  libel  should  be  dismissed. 


In  re  KLEIBS. 

(Circuit  Court,  S.  D,  New  York.    March  7,  1901) 

1.  Aliens— Dkpobtation— Defenses. 

Where  an  alien  arrived  by  water  at  the  port  of  New  York,  and  was 
subject  to  deportation,  as  belonging  to  one  of  the  classes  of  aliens  whose 
entry  Is  prohibited,  It  was  no  defense  to  his  deportation  that  he  had  three 
years  before  arrived  In  the  United  States  by  water,  and  had  remained 
for  four  months,  during  which  he  bought  a  farm,  took  out  his  first  nat- 
uralization papers,  and  since  his  second  arrival  he  had  contracted  marriage 
In  the  United  States. 

Edmund  Bittner,  for  the  writ 

Clarence  S.  Houghton,  Asst  U.  S.  Atty.,  opposed. 

LACOMBE,  Circuit  Judge.  This  is  a  peculiarly  hard  case,  but  it 
is  not  perceived  that  there  is  any  theory  upon  which  the  petitioner 
can  be  discharged.  Concededly,  he  is  an  alien  who  arrived  by  water 
at  the  port  of  New  York  on  November  17,  1903.  He  was  arrested 
upon  a  warrant  of  the  Secretary  of  the  Department  of  Commerce  and 
Labor  on  February  24,  1904,  and  was  given  a  hearing  before  the 
joard  of  special  inquiry,  which  board  found  that  he  was  within  one 
if  the  classes  of  aliens  whose  entry  into  the  United  States  is  pro- 
hibited. The  accuracy  of  this  finding  is  not  disputed,  and  the  peti- 
tioner was  arrested  and  held  for  deportation  less  than  four  months 
after  his  arrival.  The  circumstances  that  he  had  arrived  here  by  water 
on  a  former  occasion  in  August,  1900,  and  remained  in  the  United 
States  four  montlu,  during  which  time  he  bought  a  farm  and  took 
out  his  first  papers,  and  that  since  his  second  arrival  he  has  married 
here,  make  his  case  a  hard  one,  but  do  not  relieve  him  from  the  oper- 
ation of  the  statute. 

The  writ  is  dismissed.  Attorney  for  the  United  States  will  give 
two  days'  notice  of  application  for  order  of  dismissal,  in  case  petitioner 
may  wish  to  appeaL 
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MORNING  JOURNAL  ASS'N  v.pUKB. 

(Circuit  Ck>Tirt  of  Appeals,  Second  Circuit    March  1,  1904.) 

No.  97. 

1.  LifiFX—CONSTBUCTION  OF  LIBELOUS  ARTICLE— JUBT  QUESTION. 

A  libelous  article  appeared  with  headlines  as  follows:  "Murdered  Many 
for  Insurance.  Agent  Here  to  Probe  into  a  Horrible  Conspiracy.  Half  a 
Dozen  in  It  Most  Prominent  Business  Men  of  S.  Incriminated."  Smaller 
headlines  announced  the  amount  of  money  made  by  the  plotters;  that 
New  York  insurance  companies  were  selected  to  be  victimized;  and  that 
policies  were  taken  on  invalids,  and  when  they  did  not  die  quickly  enough 
they  were  poisoned.  Below  these  headlines  a  panel  was  formed  by  a 
border  of  stars,  making  it  specially  prominent,  in  which  under  the  title 
"The  Conspirators"  six  persons  were  mentioned,  including  plaintiff.  In 
another  panel  were  given  the  number  of  those  who  died  by  disease  and 
by  poison,  and  whose  lives  were  attempted,  etc.  Subheadings  distributed 
through  the  article  read:  "How  Suspicion  was  Aroused;"  "Had  been 
Killed  by  Strychnine;"  **L.  Sentenced  to  Death;"  "Supreme  Court  Judge 
Aids  J.;"  "Given  Poison  in  Whiskey,"  etc.  The  narrative  in  small  type 
fairly  imported  as  a  whole  that  plaintiff  was  a  member  of  the  conspiracy 
and  one  of  the  beneficiaries  who  profited  by  the  frequent  mysterious 
deaths,  which  had  been  brought  about  by  iwison,  though  it  directly  char- 
ged him  only  with  fraudulently  issuing  policies  on  bad  risks.  Held,  that  it 
was  not  error  to  charge  as  a  matter  of  law  that  the  article  imputed  to 
plaintiff  the  crime  of  being  one  of  several  conspirators  who  bad  engaged 
in  obtaining  fraudulent  insurance  upon  the  lives  of  decrepit  and  Infirm 
persons  whose  death,  when  disease  failed,  bad  been  brought  about  by 
poison. 

2l  Same— Plai:«tiff's  Refutation. 

In  a  libel  suit  it  is  not  error  to  admit  evidence  of  plaintiff's  general 
social  and  business  standing. 

8.  Same — Defendant's   Soubce   of   Infobmation. 

Where,  In  a  suit  for  publishing  a  libelous  newspaper  article,  plaintiff 
.  seeks  to  recover  exemplary  damages  by  showing  that  the  publication  was 
wanton  and  reckless,  and  defendant  has  been  permitted  fully  to  show 
every  particle  of  information  relied  on  by  its  reporter  when  he  wrote 
the  article,  and  the  documents  which  the  reiwrter  received  from  a  third 
person  are  all  admitted,  and  both  he  and  such  third  person  testify  fully 
as  to  everything  that  passed  between  them,  it  is  not  error  to  exclude  evi- 
dence of  an  Investigation  made  by  such  third  person,  but  of  which  defend- 
ant or  its  agents  were  not  informed  when  the  article  was  written  and 
its  publication  determined  on. 

4.  SaICE — ^ACTS  OF  CO-CONBPIBATOB. 

In  a  libel  suit  for  publishing  an  article  charging  plaintiff  with  having 
been  a  conspirator  in  a  scheme  to  procure  fraudulent  life  insurance  and 
murder  the  insured,  evidence  that  two  other  conspirators  had  made  an 
attempt  to  poison  one  of  the  insured,  and  that  one  of  them  had  been  in- 
dicted, tried,  and  convicted  for  murder,  is  Inadmissible. 

5.  Same— -INSTBUCTIONS— Otheb  Offenses. 

In  a  suit  for  publishing  a  libelous  article  charging  plaintiff  with  being  a 
conspirator  in  a  scheme  to  fraudulently  issue  insurance  policies  on  the 
lives  of  decrepit  and  infirm  persons,  and,  where  they  did  not  die  quickly 
enough,  to  poison  them,  it  is  proper  to  instruct  that  if  the  libel  charges 
plaintiff  with  murder  it  is  neither  a  defense  nor  a  mitigation  of  damages 
to  prove  that  he  was  guilty  of  fraud. 

1 2.  See  Libel  and  Slander,  vol.  32,  Cent  Dig.  §  302. 
128  F.— 42 
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6.  Same — ^Amount  of  Recoveby — ^Review,    . 

Where  no  Instructions  were  objected  to,  and  no  exceptions  reserved,  an 
objection  to  the  charge  on  the  subject  of  exemplary  damages  cannot  be  re- 
viewed. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  120  Fed.  860. 

This  cause  comes  here  upon  writ  of  error  to  review  a  Judgment  of  the 
United  States  Circuit  Court,  Southern  District  of  New  York,  in  favor  of  de- 
fendant In  error,  who  was  plaintiff  below.  The  action  was  for  libel,  and  the 
verdict  of  the  Jury  awarded  $30,000  damages.  A  motion  was  made  for  a  new 
trial  on  the  ground  that  the  verdict  was  excessive,  whereupon  the  trial  Judge 
carefully  reviewed  the  testimony  and  the  record  as  it  was  presented  to  the 
Jury,  and  reached  the  conclusion  that  "although  the  defendant  Justly  brought 
upon  Itself  the  severe  condemnation  of  the  Jury,  they  visited  the  offender 
with  too  heavy  a  hand,  and  exceeded  the  boundaries  of  a  Just  discretion,"  and 
that  a  new  trial  would  be  granted  unless  plaintiff  stipulated  to  reduce  the  re- 
covery to  $20,000.  The  stipulation  was  given,  and  Judgment  entered  accord- 
ingly. 

Edward  M.  Shepard,  for  plaintiff  in  error. 
A.  J.  Rose,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  Many 
of  the  assignments  of  error  are  concerned  with  propositions  which  have 
already  been  considered  and  passed  upon  by  this  court  in  other  causes ; 
such  assignments  may  therefore  be  disposed  of  by  a  brief  reference  to 
the  earlier  decisions.  It  will  facilitate  the  presentation  of  the  cause  to 
discuss  the  assignments  which  have  been  argued  here  in  a  somewhat 
different  order  from  that  in  which  they  are  presented  on  the  briefs. 

I.  It  is  contended  that  the  court  erred  in  refusing  to  permit  the  jury 
to  construe  the  article.  This  assignment  of  error  is  based  upon  excep- 
tions to  portions  of  the  charge  and  to  a  refusal  to  charge.  The  por- 
tions of  the  charge  objected  to  are  as  follows : 

"That  article,  in  substance.  Imputed  to  the  defendant  the  crime  of  being  one 
of  several  conspirators  who  for  a  number  of  years,  in  the  state  of  Mississippi, 
had  been  engaged  in  obtaining  fraudulent  insurance  upon  the  lives  of  decrepit 
and  infirm,  and,  when  disease  failed,  hastening  their  death  by  poisoning." 

"I  may  not  state  the  language  literally;  you  have  the  article,  and  if  I  fall 
into  any  error  you  will  correct  me.  The  substance  of  it  was  that  not  only  did 
these  persons,  who  were  spolcen  of  as  the  most  prominent  business  men  of 
Scooba,  Mississippi,  engage  in  this  scheme  of  fraudulent  insurance,  but  they 
had  carried  out  the  object  which  they  had  in  view  by  destroying  the  lives  of 
the  Insured." 

"The  article  thus  charged  the  plaintiff  with  complicity  in  an  atrocious  crime 
or  series  of  crimes." 

The  defendant  requested  the  court  to  charge  "that  it  is  for  the  jury 
to  say  upon  reading  the  article  whether  it  charges  any  specific  offense 
against  this  plaintiff,"  which  was  refused. 

It  is  well  settled  that  when  there  is  ambiguity  in  the  language  used, 
so  that  the  alleged  libel  is  capable  of  being  understood  in  an  innocent 
and  harmless  as  well  as  in  an  injurious  sense,  its  true  interpretation  is 
a  question  for  the  jury;  and  it  is  equally  well-settled  that  if,  upon  an 
examination  of  the  whole  document,  it  appears  to  admit  of  no  just  con- 
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struction  except  one  which  is  injurious  to  the  plaintiff,  its  meaning  is 
to  be  determined  by  the  court.  I^ewis  v.  Chapman,  i6  N,  Y.  369. 
Defendant  concedes  that  the  article  was  libelous,  since  it  distinctly 
charged  that  plaintiff  was  guilty  of  participating  in  writing  fraudulent 
insurance,  but  contends  that  upon  a  dispassionate  and  critical  reading 
of  the  article  "the  jury  might  have  found  that  the  article  in  its  entirety 
did  not  fasten  the  charge  of  murder  on  the  defendant  in  error."  The 
point  here  raised  can  be  determined  only  by  an  analysis  of  the  article  in 
question. 

The  original  is  before  us.  It  appears  on  the  seventh  page  of  the  issue 
of  Monday  July  19,  1897,  ^tnd  is  the  first  article  on  that  page,  practically 
filling  three  columns.  It  begins  with  the  following  headings,  each 
separated  from  the  one  next  succeeding  it  by  a  dash,  printed  in  capitals 
of  varying  size,  but  all  of  them  conspicuously  displayed. 

••Murdered  Many  for  Insurance." 

••Agent  Here  to  Probe  into  a  Horrible  Conspiracy." 

"Half  a  Dozen  In  It" 

••Most  Prominent  Business  Men  of  Scooba,  Miss.,  Incriminated." 

Next  follow  four  more  headings,  printed  in  smaller-sized  type,  sepa- 
rated by  dashes,  and  also  arranged  so  as  to  challenge  the  attention  of 
the  most  casual  reader  of  the  paper.    They  are  as  follows : 

••Seventy  Five  Thousand  Dollars  Made  By  Plotters." 
••New  York  Insurance  Companies  were  Selected  for  Victimization  by  the  Con- 

spiratoifs." 

•'Policies  Taken  on  Invalids." 

••When  They  did  not  Die  Quickly  Enough  to  Suit  Plotters  They  were  Qiven 

Strychnine  or  Arsenic." 

Immediatqly  below  this  is  a  sort  of  panel  formed  by  a  border  of  stars, 
which  makes  it  especially  prominent,  and  containing  the  following: 

••The  Conspirators. 

••Dr.  W.  H.  Lipscomb,  practitioner,  of  Scooba,  under  sentence  of  death  for 
murder  by  poison. 
•*Guy  Jack,  merchant,  Indicted  for  murder  by  grand  Jury  and  out  on  baiL 
••A.  A.  Hammack,  merchant 
'•H.  Rosenbaum,  merchant 
'•J.  H.  Dake,  business  man  of  Scooba. 
•* Kramer,  business  man  of  Scooba." 

It  will  be  observed  that  the  heading  stated  that  there  were  'Tialf  a 
dozen  in  it,"  and  that  six  conspirators  are  named,  of  which  the  plaintiff, 
Duke,  is  one.     Next  follows  another  similar  panel  containing  this: 

••Robinson's  estimate  of  the  operation  of  the  crowd: 

Policies  in  which  the  members  appeared  as  beneficiaries 100 

Number  who  died  by  disease •  •  30 

Number  who  died  by  poison • • 12 

Number  whose  lives  were  attempted , ,  15 

Policies  now  canceled 60 

Amount  cleared  and  divided  by  the  plotters $76,000 

Still  to  be  paid  and  divided 35,O0^* 
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Then  follows  another  panel  containing  a  letter  alleged  to  have  been 
written  by  Guy  Jack,  offering  to  turn  state's  evidence.  This  is  succeed- 
ed by  a  long  narrative  in  fine  type,  broken  up  by  the  following  sub- 
headings in  small  capitals : 

"How  Suspicion  was  Aroused-** 

••Had  been  Killed  by  Strychnine.'* 

••Lipscomb  Sentenced  to  Death.** 

••Supreme  Court  Judge  Aids  Jack." 

••Given  Poison  In  Whiskey." 

••Jade's  Cool  Admissions.'* 

The  narrative  begins  with  the  statement  that  W.  D.  Robinson,  a 
newspaper  publisher  of  Meridian,  Miss.,  has  been  in  this  dty  [New 
York]  for  several  days  in  consultation  with  the  officers  of  life  insurance 
companies,  his  object  being  to  bring  to  light  the  facts  in  a  frightful 
conspiracy  to  defraud  insurance  companies  by  insuring  invalids  and 
decrepits,  and,  where  disease  failed,  to  hasten  the  death  of  the  victims 
by  means  of  poison.  It  states  that  some  of  the  most  prominent  men 
in  Scooba  are  involved ;  that  one  is  under  sentence  of  death  for  mur- 
der, and  another  under  indictment  for  the  same  crime,  while  "there 
are  still  others  in  the  conspiracy."  It  then  describes  how  insurances 
were  issued  on  invalids  and  decrepits;  how  suspicion  was  aroused 
by  "the  frequent  mysterious  deaths  that  occurred"  in  Scooba,  the  ben- 
eficiaries being  almost  invariably  "a  few  citizens  prominent  socially 
and  in  a  business  way" ;  how  the  death  of  one  Stewart  induced  an  in- 
vestigation which  showed  he  had  been  killed  by  strychnine,  Guy  Jack 
being  the  beneficiary  under  his  policies.  It  then  gave  an  account  of  the 
indictment,  trial,  and  conviction  of  Dr.  Lipscomb;  the  indictment 
and  bailing  of  Guy  Jack;  the  attempt  to  kill  one  Eaves  by  whisky 
containing  arsenic,  for  which  an  indictment  was  found  against  Rosen- 
baum.  It  concluded  with  the  statement  that  in  proceedings  in  a  certain 
chancery  suit  Guy  Jack  made  admissions  directly  implicating  other 
men  in  the  conspiracy,  and  quoted  the  following  from  his  alleged  testi- 
mony : 

••Dr.  W.  -H.  Lipscomb  was  a  very  handy  man  for  J.  H.  Duke,  A.  A.  Ham- 
mack,  H.  Rosenbaum,  and  myself  in  taking  out  insurance  policies  on  bad  risks 
for  insurance  companies."  •'Did  you  and  Duke  and  others  take  out  policies 
on  bad  risks  for  insurance  companies?  I  certainly  did;  and  Col.  Duke  in- 
sured an  old  man,  ninety  years  old,  and  he  was  put  in  for  forty-five  years  old; 
and  Kramer  insured  a  man  walking  the  streets  with  consumption,  a  negro, 
that  died  in  less  than  thirty  days;  and  A.  A.  Hammack  Insured  a  man  that 
was  psuralyzed  in  his  bed,  and  Dr.  Lipscomb  examined  him." 

The  contention  of  the  defendant  is  that  had  the  jury  been  permitted 
to  construe  the  article  they  might  have  found  that  the  only  offense 
charged  against  the  plaintiff  was  that  he  victimized  insurance  compa- 
nies by  procuring  the  writing  of  fraudulent  policies.  If  their  attention 
were  confined  to  the  narrative  in  small  type,  such  a  conclusion  might 
have  been  reached,  because  Duke  is  there  mentioned  by  name  only  in 
connection  with  the  fraudulent  insurances,  although  the  narrative, 
considered  as  a  whole,  might  be  taken  as  fairly  importing  that  Duke 
was  one  of  the  "others  in  the  conspiracy" — one  of  the  '^beneficiaries 
by  the  frequent  mysterious  deaths"  which  had  been  brought  about  by 
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poison.  But  the  jury  would  not  have  been  justified  in  confining  their 
attention  to  the  small-print  narrative;  the  headings  were  equally  a 
part  of  the  publication,  indeed  the  more  prominent  part.  They  speak 
with  no  uncertain  sound ;  they  admit  of  no  inferences  contrary  to  their 
positive  and  unambiguous  language.  They  assert  that  some  prominent 
business  men  of  Scooba  were  incriminated  in  a  horrible  conspiracy, 
that  the  plotters  had  murdered  many  persons  for  insurance,  that 
there  were  half  a  dozen  in  it,  and  they  give  the  names  of  the  six,  among 
which  is  found  the  plaintiff's.  A  finding  of  a  jury  that  this  publi- 
cation did  not  charge  the  plaintiff  with  being  implicated  with  oth- 
ers in  the  murder  of  many  persons  by  the  administration  of  poison 
should  be  set  aside  as  in  flagrant  disregard  of  its  plain  intent  and 
meaning,  and  there  was  no  error  in  the  excerpts  from  the  charge  above 
quoted. 

2.  A  witness  who  had  known  the  plaintiff  for  some  20  years  testified 
that  he  was  well  known  in  Mississippi,  and,  upon  being  asked,  "What 
in  July,  1897,  was  his  social  and  business  standing?"  replied:  "I  can 
only  answer  as  to  his  business  standing  from  reputation.  I  know  noth- 
ing from  my  own  knowledge  as  to  his  business  standing.  He  had  the 
reputation  of  having  a  fine  business  standing  at  that  time.  As  to  his 
social  standing,  I  know  that  to  have  been  excellent.  His  business 
standing  I  could  only  say  from  reputation."  Defendant  duly  objected 
to  the  question,  and  reserved  an  exception.  The  admissibility  of  such 
testimony  in  an  action  for  libel  is  in  dispute  upon  the  authorities.  The 
question,  however,  was  carefully  considered  by  this  court  in  Press  Pub- 
lishing Co.  V.  McDonald,  ii  C.  C.  A.  155,  63  Fed.  238,  26  L.  R.  A.  53, 
and  decided  in  the  affirmative.  The  testimony  here  was  closely  con- 
fined, as  in  that  case  we  indicated  it  should  be,  "to  his  general  social 
standing,  and  not  extended  to  minute  details  of  his  life,  and  the  ex- 
ception to  its  admission  is  unsound. 

3.  It  is  contended  that  the  court  erred  in  excluding  testimony  of  the 
witness  Robinson.  This  testimony  had  been  taken  by  deposition,  so 
that  the  answers  as  well  as  the  questions  are  found  in  the  record.  It 
appeared  that  the  narrative  part  of  the  libel — ^that  printed  in  small 
type — ^was  prepared  by  Bertrand,  a  reporter  on  the  paper.  Who 
prepared  the  headings  was  not  shown.  Bertrand  testified  that  he 
got  his  information  entirely  from  Robinson,  who  at  the  time  was  the 
editor  of  the  Meridian  Herald;  that  Robinson  showed  him  some 
newspaper  clippings,  some  of  which  he  identified,  and  they  were  intro- 
duced in  evidence,  one  of  them  being  an  article  published  in  Robinson's 
own  paper.  It  may  be  noted  that  in  this  account  published  in  the 
Meridian  Herald,  much  of  which  was  reproduced  in  defendant's  arti- 
cle, there  was  printed  a  "card  given  to  the  press"  by  plaintiff,  denying 
any  knowledge  or  connection  with  the  conspirators.  No  mention 
whatever  of  this  card,  or  of  plaintiff's  denial,  appears  in  the  article 
complained  of — a  circumstance  which  the  jury  no  doubt  regarded  as 
quite  illuminative  of  the  degree  of  care  with  which  the  libelous  article 
was  prepared.  Bertrand  testified  that,  in  addition  to  giving  him  the 
newspaper  clippings,  Robmson  sketched  over  the  case  to  him,  "gave 
him  some  facts" — ^  "general  outline  of  the  case" — ^and  told  witness 
something   aoout  his  busmess  with  the  msurance  compames."    Rob- 
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inson  then  testified  that  he  met  Bertrand  at  the  time  he  was  leaving 
for  the  depot  to  return  to  Mississippi ;  that  he  gave  Bertrand  a  num- 
ber of  clippings,  telling  him  that  witness  was  in  a  hurry,  and  did  not 
have  time  to  go  over  3ie  case  with  him,  but  tliat  he  could  get  out  of 
them  what  he  wanted.  The  witness  added :  "He  asked  me  what  I  had 
obtained  from  the  insurance  companies  in  New  York.  I  told  him  I 
was  in  a  hurry;  *  *  *  opened  my  hand-satchel,  and  pulled  out 
some  memoranda  from  the  insurance  companies,  and  he  copied  some 
of  it.  What  he  copied  I  don't  know."  Thereupon  the  defendant 
sought  to  introduce  further  testimony  of  Robinson,  which  was  ex- 
cluded. The  testimony  thus  excluded  was,  in  substance,  that  Rob- 
inson called  on  several  insurance  companies,  asked  for  the  Kempner 
county  records  and  policies,  and  was  shown  them;  that  at  the  New 
York  Life  Company  a  Dr.  Rogers  was  detailed  to  assist  him,  and  he 
spent  two  hours  going  over  a  stack  of  canceled  policies,  besides  cor- 
respondence between  the  company  and  its  agents,  and  a  confidential 
report  made  by  Dr.  Rogers  to  the  company.  He  did  not  state  what 
this  examination  disclosed. 

It  was  conceded  that  neither  the  reporter  nor  any  other  of  defend- 
ant's employes  had  any  personal  ill  will  towards  the  plaintiflf ;  none  of 
them  had  ever  heard  of  him  before  the  newspaper  clippings  were  ex- 
hibited. The  plaintiff  sought'  to  prove  malice  entitling  the  jury  to  give 
exemplary  damages  solely  by  showing  that  the  article  was  published 
with  a  wanton  and  reckless  disregard  of  plaintiff's  rights.  Defendant 
was  entitled  to  meet  such  proof  by  showing  with  the  utmost  fullness 
everything  that  was  before  it  connecting  the  name  of  the  defendant 
with  the  acts  of  which  it  accused  him.  It  was  entitled  to  show  every 
vestige  of  evidence,  every  particle  of  information,  which  its  reporter 
had  and  relied  upon  when  he  penned  the  article.  I'he  record  shows 
that  defendant  was  accorded  the  fullest  latitude  to  make  such  proof. 
The  documents  which  the  reporter  received  were  all  admitted.  He 
was  allowed  to  state,  as  fully  as  his  counsel  chose  to  ask  him,  everything 
that  Robinson  told  him.  Robinson  was  allowed  to  corroborate  him  as 
to  everything  that  passed  between  them.  Except  so  far  as  the  imper- 
fections of  the  memory  of  these  two  witnesses  and  the  failure  of  coun- 
sel to  elaborate  the  details  operated  to  obscure  the  recital,  the  jury 
had  before  it  a  complete  and  accurate  statement  of  all  the  information 
and  alleged  information  which  was  before  defendant  when  the  libel 
was  published.  Upon  the  extent  and  character  of  such  information 
the  defendant's  case  in  libel  suits  must  stand  or  fall,  because  it  is  always 
for  the  jury  to  say  upon  such  proof  whether  or  not  the  conduct  of  the 
defendant  (or  of  its  agent,  the  reporter)  in  publishing  the  libel  upon 
such  information  was  or  was  not  "wanton  and  reckless."  It  is  the  con- 
duct of  the  defendant's  agent  that  is  in  question,  and  it  is  his  environ- 
ment at  the  time  he  acted  which  is  to  be  shown.  The  defendant  here 
sought  to  go  much  further,  and  to  show  that  one  of  the  informants 
of  its  agent,  a  person  in  no  way  connected  with  it,  and  in  no  way  re- 
sponsible for  its  decision  to  publish  or  refrain  from  publishing,  had 
himself  made  an  investigation.  All  statements  that  such  person  made 
to  the  reporter  touching  the  character  and  extent  of  any  investigation 
he  had  made  were  competent,  but  no  such  statements  were  excluded. 
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Defendant,  however,  was  not  entitled  to  have  the  informant  give  the 
details  of  an  investigation  he  had  'made,  but  of  which  defendant  was 
not  infonned  when  it  accepted  the  informant's  statements  touching 
the  plaintiff  as  being  sufficient  proof  to  warrant  the  publication  of  its 
article,  such  details  not  being  before  defendant's  agents  when  they 
made  their  decision  to  publish,  and  were  not  to  be  considered  by  the 
jury  when  determining  whether  such  decision  was  or  was  not,  under 
all  the  circumstances,  "reckless  and  wanton."  "Only  such  facts  are 
available  in  mitigation  of  damages  as  were  known  to  the  defendant  at 
the  time  of  the  publication,  and  which  might  have  influenced  him  in 
making  the  defamatory  statements."  Sun  P.  &  P.  Co.  v.  Schenck, 
98  Fed.  929,  40  C.  C.  A.  163;  Hatfield  v.  Lasher,  81  N.  Y.  246;  Bush 
v.  Prosser,  11  N.  Y.  347. 

The  brief  contains  the  statement  that  the  court  "refused  to  permit  ' 
Robinson  to  testify  *  *  *  as  to  what  information  he  gave  Bert- 
rand."  Not  content  with  the  references  given  on  the  brief,  we  have 
carefully  read  the  entire  deposition  of  Robinson,  and  find  nothing 
therein  nor  in  the  bill  of  exceptions  which  supports  such  statement. 
The  exceptions  reserved  to  excluded  testimony  of  this  witness  are  un- 
sound. 

4.  The  next  assignment  of  error  is  to  the  exclusion  of  the  deposition 
of  the  witness  Sam  Williams.  The  evidence  tended  to  show  that 
Rosenbaum  and  Lipscomb  had  made  an  attempt  to  poison  the  negro 
Williams,  who  had  been  insured  for  Rosenbaum's  benefit,  and  passed 
by  Lipscomb.  The  evidence  clearly  was  not  admissible  against  the 
plaintiff,  Duke. 

5.  There  was  no  error  in  excluding  the  deposition  of  Reuben  C. 
Jones,  which  related  solely  to  the  indictment,  trial,  and  conviction  of 
Lipscomb.     It  was  not  admissible  against  the  plaintiff. 

6.  It  is  contended  that  the  court  erred  in  charging  as  follows : 

"It  is  DO  defense  and  does  not  tend  In  mitigation  of  damages  that  it  be 
shown  that  the  plaintiff  has  been  guilty  of  other  'crimes,  or  has  committed 
other  wrongs  than  those  which  were  imputed  to  him  by  the  libel.  In  other 
words.  If  a  libel  charges  the  plaintiff  with  the  guilt  of  murder,  it  Is  not  either 
by  way  of  defense,  or  mitigation  or  reduction  of  damages,  of  any  value  to 
prove  that  he  was  guilty  of  fraud ;  aud  if  a  man  is  charged  with  having  pro- 
cured a  policy,  or  a  lot  of  policies,  upon  lives  with  intent  to  defrauding  in- 
surance companies,  it  is  not  in  the  least  a  defense,  or  in  the  least  a  mitigation 
of  the  defendant's  conduct  in  publishing  such  a  libel,  to  show  that  he  has 
been  guilty  of  defrauding  a  fire  insurance  company." 

The  charge  in  this  particular  was  in  accord  with  the  rule  laid  down 
by  this  court  in  Sun  P.  &  P.  Co.  v.  Schenck,  98  Fed.  925,  40  C.  C.  A. 
163,  and  Tribune  Association  v.  FoUwell,  107  Fed.  646,  46  C.  C.  A. 
526.  As  stated  in  those  opinions,  it  is  nevertheless  open  to  defendant 
to  show  the  bad  character  of  the  plaintiff  in  any  particular,  because  one 
whose  character  is  bad  is  not  entitled  to  the  same  measure  of  damages 
as  one  of  unblemished  fame.  And  in  the  case  at  bar,  referring  to  evi- 
dence which  had  been  introduced  to  show  that  plaintiff  had  undertaken 
unsuccessfully  to  effect  insurance  on  the  life  of  practically  a  dying 
man,  the  court  charged  that,  if  the  jury  believed  such  to  be  the  fact, 
"it  does  not  prove  him  a  party  to  a  conspiracy  with  a  lot  of  other 
scoundrels  to  defraud  New  York  insurance  companies  by  a  series  of 
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insurances,  and  certainly  does  not  prove  that  he  was  a  conspirator  in 
a  scheme  of  murder ;  it  does  reflect  upon  his  character,  and  the  jury 
are  to  take  it  into  consideration."  Defendant's  counsel  apparently  does 
not  challenge  the  general  rule  referred  to  in  the  charge.  The  brief 
states  that  "contention  is  not  made  that  defendant  in  a  libel  suit  may, 
for  the  purpose  of  either  mitigating  or  reducing  damages,  show  specific 
acts  of  immoral  or  disgraceful  conduct  disconnected  from  the  libelous 
charge."  It  must  be  borne  in  mind  that  the  article  complained  of 
.  charged  plaintiff  with  two  different  offenses — one,  the  defrauding  of 
insurance  companies  by  taking  out  policies  in  his  own  favor  on  lives 
of  old  and  infirm  persons ;  the  other,  conspiring  with  others  to  poison 
sorne  of  the  insured,  a  conspiracy  which  had  already  resulted  in  the 
murder  of  12  persons.  The  record  shows  that  the  fullest  opportunity 
was  given  the  defendant  to  show  that  plaintiff  had  been  engaged  in  de- 
frauding the  insurance  companies,  and  a  great  deal  of  testimony  was 
introduced  bearing  upon  that  issue.  And  the  court  charged :  "The 
truth,  however  nauseating  it  may  be,  is  always  justification  for  a  libel ; 
and  the  first  inquiry  which  will  arise  for  your  consideration  is  whether 
the  truth  of  the  defamatory  statement  has  been  established.  If  it  has, 
that  is  the  end  of  the  case,  and  the  defendant  is  entitled  to  your  verdict." 
The  court,  in  the  excerpt  given  above,  wisely  cautioned  the  jury  against 
accepting  this  evidence  (if  they  credited  it)  as  justifying  the  whole  libel. 
The  fundamental  error  of  the  defendant's  argument  under  this  point  is 
disclosed  in  this  sentence  from  the  brief:  "The  sting  of  the  charge 
[made  in  defendant's  publication]  was  victimizing  insurance  compa- 
nies by  fraud."  This  is  a  misconstruction  of  the  libel.  As  pointed 
out  supra,  the  most  venomous  part  of  the  article  was  contained  in  the 
headings  and  panels,  which  distinctly  charged  plaintiff  with  being  at 
least  accessory  to  the  murders  of  a  dozen  persons.  This  part  of  the 
court's  charge  was  correct,  and  under  the  circumstances  of  the  case  was 
certainly  called  for. 

7.  Defendant's  last  point  is  that  the  judgment  is  for  excessive  dam- 
ages, and  evidences  such  a  degree  of  prejudice  and  passion  as  to  require 
a  new  trial.  It  is  contended  that  the  court  erred  in  charging  the  jury 
on  the  subject  of  exemplary  damages  that  "if  the  article  was  published 
in  wanton  disregard  of  the  plaintiff's  rights,  if  there  were  a  reckless 
and  wanton  publication  made  without  due  investigation,  that  is  all 
the  evidence  of  express  malice  which  it  is  necessary  to  show."  And 
other  passages  are  cited  from  the  charge,  which  it  is  contended  prej- 
udiced the  jury  against  the  defendant.  It  will  not  be  necessary  to  dis- 
cuss the  argument  advanced  in  support  of  this  point,  because  none  of  the 
passages  in  the  charge  which  are  now  criticised  were  objected  to  at  the 
trial,  and  no  exceptions  reserved,  and  it  is  not  the  province  of  this  ap- 
pellate court  to  go  into  the  question  whether  or  not  damages  are  ex- 
cessive, where  no  exceptions  present  errors  in  trying  the  cause  or  in 
charging  the  jury. 

The  judgment  is  affirmed. 
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mission  of  these  offenses  by  imprisonment  at  a  military  post  or  by  im- 
prisonment in  a  penitentiary;  that  these  punishments  are  essentially 
different  in  character,  tlie  latter  being  greater  and  more  odious ;  and 
that  the  discretion  to  choose  between  them,  or  to  determine  which 
shall  be  imposed,  is  lodged  in  the  court-martial,  and  cannot  be  left 
by  that  body  to  the  reviewing  authority.  The  fifty-eighth  article  of 
war  (Rev.  St.  p.  235,  i  U.  S.  Comp.  St.  p.  955)  directs : 

"In  time  of  war,  Insurrection,  or  rebellion,  larceny,  robbery,  burglary,  arson, 
mayhem,  manslaughter,  murder,  assault,  and  battery  with  an  intent  to  kill, 
wounding,  by  shooting  or  stabbing,  with  an  intent  to  commit  murder,  rape  or 
assault  and  battery  with  an  Intent  to  commit  rape,  shall  be  punishable  by  the 
sentence  of  a  general  court  martial,  when  committed  by  persons  in  the  mili- 
tary service  of  the  United  States,  and  the  punishment  in  any  such  case  shall 
not  be  less  than  the  punishment  provided,  for  the  like  offense,  by  the  laws  of 
the  state,  territory,  or  district  in  which  such  offense  may  have  been  commit- 
ted." 

If  read  and  considered  in  the  light  of  the  law  of  the  place  where 
their  offense  was  committed,'  it  is  possible  or  probable  that  under  this 
article,  and  by  reason  of  the  conditions  existing  in  the  Philippines  at  the 
time,  the  sentences  of  Brodie  and  Coffey  impose  confinement  in  a 
penitentiary,  and  leave  to  the  reviewing  authority  no  discretion  as  to 
whether  the  place  of  confinement  shall  be  a  military  post  or  a  peni- 
tentiary, but  only  a  duty,  upon  approval  of  the  sentences,  to  designate 
the  particular  penitentiary  in  which  the  convicts  shall  be  confined — ^a 
matter  which,  by  paragraphs  941  and  946  of  the  army  regulations  of 
189s  (paragraphs  1042  and  1047,  regulations  of  1901),  rests  in  the 
department  commander  or  higher  authority.  Counsel  for  the  respond- 
ent have  not  brought  to  our  notice  the  local  laws  applicable  under  the 
fifty-eighth  article.  Petitioners  have  presented  their  cases  as  if  that 
article  affected  none  of  them,  and  the  conclusion  at  which  we  arrive 
upon  the  principal  question  renders  it  unnecessary  for  us  to  consider 
any  other. 

The  contention  of  petitioners  is  based  up  on  paragraph  940  of  the 
army  regulations  of  1895  (paragraph  1040,  regulations  of  1901),  which 
says: 

"When  the  sentence  of  a  court-martial  prescribes  imprisonment,  the  court 
will  state  therein  whether  the  prisoner  shall  be  confined  in  a  penitentiary  or  at 
a  post,  being  guided  In  its  determination  by  the  97th  article  of  war." 
• 

If  this  be  the  entire  military  law  upon  the  subject,  there  can  be 
no  doubt  that  a  court-martial,  in  imposing  imprisonment  as  a  punish- 
ment, where  there  is  a  discretion  to  say  whether  it  shall  be  at  a  mili- 
tary post  or  in  a  penitentiary,  is  required  to  designate  or  prescribe  in 
the  sentence  the  character  of  the  imprisonment  in  this  respect.  But 
we  think  there  is  another  regulation  upon  the  subject  which  modifies 
paragraph  940,  and  excepts  these  cases  from  what  would  otherwise  be 
its  plain  requirement. 

Before  pointing  out  the  other  and  modifying  regulation,  some  prefa- 
tory observations  may  properly  be  made.  The  law  governing  courts- 
martial  is  found  in  the  statutory  enactments  of  Congress — particularly 
in  the  articles  of  war,  in  regulations  prescribed  by  executive  authority, 
arid  in  military  usage  and  procedure.     Carter  v.  McClaughry,  183  U. 
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S.  365,  386,  ^2  Sup.  Ct.  181,  46  L.  Ed.  236.  Subject  to  the  Constitu- 
tion and  to  the  laws  of  Congress,  the  President,  as  commander  in  chief, 
is  authorized  to  establish  and  enforce  such  rules  and  regulations  for 
the  government  of  the  army  as  he  may  deem  essential  to  the  mainte- 
nance of  a  high  standard  of  efficiency,  discipline,  and  honor,  and,  as 
a  means  to  this  end,  may  properly  provide  for  the  trial  of  accusations 
against  persons  in  the  military  service,  and  for  the  punishment  of  of- 
fenses by  them.  "The  power  to  establish  implies  necessarily  the  power 
to  modify  or  repeal,  or  to  create  anew.  The  Secretary  of  War  is  the 
regular  constitutional  organ  of  the  President,  for  the  administration 
of  the  military  establishment  of  the  nation ;  and  rules  and  orders*  pub- 
licly promulgated  through  him  must  be  received  as  the  acts  of  the 
executive,  and,  as  such,  be  binding  upon  all  within  the  sphere  of  his 
legal  and  constitutional  authority.  Such  regulations  cannot  be  ques- 
tioned or  denied  because  they  may  be  thought  unwise  or  mistaken.'* 
United  States  v.  Eliason,  16  Pet.  291,  301,  10  L.  Ed.  968;  Kurtz  v. 
Moffitt,  115  U.  S.  487,  503,  6  Sup.  Ct.  148,  29  L.  Ed.  458.  Nor  is  it 
necessary  for  the  Secretary  of  War  in  promulgating  such  rules  or  or- 
ders to  state  that  they  emanate  from  the  President,  for  the  presumption 
is  that  the  secretary  is  acting  with  the  President's  approbation  and 
under  his  direction.  Parker  v.  United  States,  I  Pet.  293,  297,  7  L. 
Ed.  150;  Wilcox  v.  Jackson,  13  Pet.  498,  512,  10  L.  Ed.  264;  Wil- 
liams v.  United  States,  i  How.  290,  11  L.  Ed.  135;  United  States  v. 
Freeman,  3  How.  556,  566,  11  L.  Ed.  724;  Confiscation  Cases,  20  Wall. 
92,  109,  22  L.  Ed.  320;  United  States  v.  Farden,  99  U.  S.  10,  19,  25 
L.  Ed.  267;  Wolsey  v.  Chapman,  loi  U.  S.  755,  769,  25  L.  Ed.  915; 
United  States  v.  Fletcher,  148  U.  S.  84,  89,  13  Sup.  Ct  552,  37  L.  Ed. 
378;  7  Op.  Attys.  Gen.  453. 

In  the  absence  of  some  statutory  provision  to  the  contrary,  it  is 
established  law  in  England  and  in  this  country  that  in  criminal  cases  the 
court  determines  what,  within  the  limits  fixed  by  law,  shall  be  the  quan- 
tum and  character  of  the  punishment.  In  other  words,  the  question  is 
not  necessarily  to  be  determined  by  the  triers  of  fact,  i  Bishop,  New 
Cr.  L.  §  394.  While  a  court-martial  cannot  be  altogether  likened  unto 
a  civil  court,  in  which  the  guilt  of  the  accused  is  to  be  pronounced  by 
a  jury,  under  the  supervision  of  a  judge,  and  the  penalty  is  to  be  fixed 
by  the  judge  within  the  prescribed  limits,  it  is  yet  true  that  a  court-mar- 
tial acts  only  in  response  to  the  call  of  a  superior  authority,  and  that  the 
result  of  its  deliberations  is  somewhat  in  tiie  nature  of  a  recommenda- 
tion to  that  authority  (i  Winthrop,  Mil.  Law,  632 ;  Davis,  Mil.  Law,  15), 
is  without  effect  unless  approved  by  it,  and  until  then  is  interlocutory 
and  inchoate  only  (Runkle  v.  United  States,  122  U.  S.  543,  555,  7  Sup. 
Ct.  1 141,  30  L.  Ed.  1 167;  Mills  V.  Martin,  19  Johns.  7,  30).  The  su- 
perior authority  which  orders  a  court-martial,  and  to  which  its  con- 
clusion must  be  submitted  for  approval  or  disapproval,  is  spoken  of 
as  the  reviewing  authority.  Its  action  being  indispensable  to  a  final 
conclusion  or  judgment,  the  reviewing  authority  is  an  essential  com- 

?onent  of  the  original  tribunal,  and  is  not  entirely  a  court  of  errors, 
'here  is  therefore  nothing  in  the  character  of  a  court-martial  which 
inherently  precludes  committing  to  the  reviewing  authority  the  de- 
termination of  the  character  of  imprisonment  to  be  imposed  within  the 
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prescribed  limits.  No  statute  is  cited,  and  we  know  of  none,  which 
makes  it  the  duty  of  the  court-martial,  when  there  is  a  discretion  to  be 
exercised,  to  say  whether  the  imprisonment  shall  be  at  a  military  post 
or  in  a  penitentiary,  and  which  thereby  prevents  the  adoption  of  a  rule 
or  regulation  committing  the  matter  to  the  reviewing  authority  for  de- 
termination. Paragraph  940  of  the  army  regulations  before  quoted 
is  a  rule  or  regulation  promulgated  by  the  Secretary  of  War  under  au- 
thority of  the  President,  and  is  not  a  statute.  As  has  been  shown,  it 
was  subject  to  modification  by  the  authority  which  made  it,  and  its 
modification  would  be  competently  effected  and  shown  by  the  promul- 
gation of  a  new  or  different  rule  or  regulation  upon  the  subject  by  the 
Secretary  of  War,  acting  under  the  presumed  approbation  and  di- 
rection of  the  President.  We  think  such  a  modification  was  effected 
and  is  shown  by  the  following  order  or  direction  in  the  manual  for 
courts-martial  issued  by  the  Secretary  of  War  in  1895,  and  repeated  in 
like  manuals  issued  by  him  in  1898  and  1901 : 

"Unless  the  laws  of  the  state,  territory,  etc.,  in  which  the  court  is  convened, 
are  at  hand,  it  is  impossible  for  the  court  to  determine  in  all  cases  whether 
or  not,  under  the  97th  A.  W.  [article  of  war],  the  offender  Is  punishable  by 
penitentiary  confinement.  Therefore,  in  case  of  any  doubt,  the  words  *in  such 
place  as  the  reviewing  authority  may  direct,'  will  be  used  in  the  sentence." 

This  operated  to  ingraft  upon  paragraph  940  of  the  army  regulations 
a  proviso  to  the  effect  that  where  imprisonment  is  prescribed  by  the 
sentence,  and  it  is  impossible  for  the  court-martial  to  ascertain  whether, 
under  the  local  law,  the  offense  may  be  punished  by  imprisonment  in 
a  penitentiary,  the  court  shall  leave  the  determination  of  the  character 
of  the  confinement — whether  at  a  military  post  or  in  a  penitentiary — ^to 
the  reviewing  authority.  The  sentences  now  under  consideration  con- 
formed to  this  direction,  and,  as  completed  by  the  reviewing  authority, 
fully  comply  with  the  requirement  of  paragraph  940,  as  modified. 

Counsel  for  the  petitioners  earnestly  insists  that  the  order  or  direc- 
tion in  the  manual  for  courts-itiartial  should  be  entirely  disregarded, 
for  two  reasons:  First,  that  it  is  a  mere  footnote,  and  not  a  part  of 
the  text;  second,  that  the  manual  is  simply  a  suggestion  as  to  pro- 
cedure under  military  law  prepared  by  the  Judge  Advocate  General 
for  the  "information  and  guidance"  of  courts-martial,  and  approved 
by  the  Secretary  of  War,  without  the  approbation  or  direction  of  the 
President,  and  that  therefore  it  cannot  affect  a  regulation  issued  by 
direction  of  the  President  for  the  "government"  of  the  army.  While 
this  insistence  of  counsel  has  been  very  forcefully  presented,  there  are 
several  considerations  which  preclude  its  adoption  by  us. 

The  order  or  direction  is  in  a  footnote  to  the  manual,  but  an  ad- 
dendum or  postscript  to  a  written  communication  is  not  for  that  rea- 
son less  authoritative  than  the  principal  text,  if,  upon  a  view  of  both, 
they  appear  to  speak  a  single  voice  and  to  be  a  single  communication. 
The  language  of  this  note  and  the  general  character  of  the  manual  point 
to  a  single  authorship,  and  an  intention  that  the  note  shall  command 
respect  and  obedience  in  like  manner  as  the  body  of  the  manual.  The 
autiiorship  and  obligatory  character  of  the  note  are  also  indicated  by 
the  declaration  in  paragraph  1552  of  the  army  regulations  of  1895 
(paragraph  1761,  regulations  1901)  that  "the  standard  blank  forms  used 
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in  army  administrationj  with  the  notes  and  directiORS  thereon,  have 
the  force  and  effect  of  army  regulations.  ♦  *  *  AH  notes  or  di- 
rections on  these  blanks  will,  prior  to  their  issue,  be  approved  by  the 
Secretary  of  War."  While  this  note  is  not  upon  a  blank  form,  it  is 
in  a  standard  publication  of  the  War  Department,  and  appears  under 
a  portion  of  the  text  which  prescribes  the  manner  of  indicating  the 
character  of  imprisonment  imposed  by  the  sentence  of  a  court-martial. 
The  note  is  clearly  a  part  of  the  manual,  and  intended  to  have  the  same 
force  and  effect  as  the  principal  text. 

It  is  true  that  in  the  order  promulgating  the  army  regulations  the 
Secretary  of  War  states  that  they  are  published  by  direction  of  the 
President  for  the  "government"  of  all  concerned,  and  that  in  the  or- 
der promulgating  the  manual  for  courts-martial  the  Secretary  of  War 
makes  no  reference  to  the  President,  but  states  that  the  manual  is  pub- 
lished for  the  "information  and  guidance"  of  all  concerned.  The  dif- 
ference is  one  of  words  only.  In  legal  contemplation,  the  two  orders 
speak  by  the  same  authority,  and  the  relation  of  that  authority  to  those 
whose  conduct  is  intended  to  be  affected  makes  what  is  said  a  command 
in  each  instance.  An  officer  or  soldier  would  see  no  difference  between 
being  governed  by  a  stated  regulation  issued  by  his  superior,  and  being 
guided  by  such  a  regulation.  Both  orders  are  signed  by  the  Secretary 
of  War,  and  neither  by  the  President.  Both  depend  upon  the  char- 
acter of  the  act  done,  and  the  authority  of  the  Secretary  to  represent 
and  speak  for  the  President,  rather  than  upon  the  presence  or  absence 
of  any  direct  statement  of  the  President's  approbation  of  the  Secre- 
tary's action.  The  express  statement  of  the  Secretary  in  one  order 
that  he  acts  at  the  President's  direction  is  not  stronger  than  the  implied 
statement  to  the  same  effect  in  the  other,  because  the  authority  of  the 
Secretary  of  War  to  speak  at  all,  in  respect  of  the  matters  covered  by 
the  anny  regulations,  or  those  covered  by  the  manual,  depends  upon 
the  fact  that  he  represents  and  speaks  for  the  President.  Repeated  de- 
cisions of  the  Supreme  Court,  and  superior  reason  as  well,  forbid  any 
presumption  that  the  Secretary  of  War,  in  publishing  the  manual,  act- 
ed without  the  approbation  or  direction  of  the  President,  and  intended, 
independently  of  the  President's  will,  to  inform  courts-martial  that 
paragraph  940  of  the  army  regulations,  published  for  their  government 
at  the  President's  direction,  could  be  disregarded,  and  to  guide  them 
to  an  incomplete  and  wrongful  discharge  of  official  duty.  Yet  that 
would  clearly  be  the  effect  of  acceding  to  the  claimed  difference  be- 
tween the  authority  of  the  army  regulations  and  that  of  the  manual  for 
courts-martial.  The  rational  presumption,  and  the  one  which  is  sus- 
tained by  judicial  precedents,  is  that  in  publishing  to  the  army  the  man- 
ual for  courts-martial  of  1895,  and  in  republishing  it  in  1898  and  1901, 
the  Secretary  of  War  was  not  assuming  a  power  which  he  did  not 
possess,  or  to  act  without  the  approbation  or  direction  of  the  President, 
but,  as  the  recognized  and  legitimate  organ  of  the  President,  was  ex- 
pressing his  competent  direction  or  order  in  a  matter  affecting  the  ad- 
ministration and  government  of  the  army.  United  States  v.  Eliason, 
16  Pet.  291,  301,  lo  L.  Ed.  968;  United  States  v.  Fletcher,  148  U.  S. 
84,  89,  13  Sup.  Ct.  552,  37  L.  Ed.  378.  It  is  otherwise  shown  that  this 
manual  is  a  supplemental  set  of  rules  or  regulations  established  under 
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the  President's  direction,  and  having  special  reference  to  courts-martial. 
As  such  they  are  deemed  part  of  the  regulations  for  the  army.     Digest 
Op.  Judge  Advocate  General  (Ed.  1901)  pp.  747,  751.    Paragraph  938 
of  the  army  regulations  of  1895  (paragraph  1039,  regulations  of  1901),  • 
conceded  to  emanate  from  the  President,  directs: 

"Whenever  by  any  of  the  articles  of  war  punisbixient  Is  left  to  the  direction 
of  the  court,  it  shall  not,'  in  time  of  peace,  be  in  excess  of  a  limit  which  the 
President  may  prescribe.  The  limits  so  prescribed  are  set  forth  in  the  manual 
for  courts-martial,  published  by  authority  of  the  Secretary  of  War." 

This  is  a  recognition  of  the  authoritative  character  of  the  manual. 

In  the  case  of  Oberlin  M.  Carter,  which  has  been  before  the  courts 
several  times,  there  was  a  conviction  upon  one  charge  expressly 
punishable  by  dismissal  from  the  army,  and  upon  two  charges  pun- 
ishable by  imprisonment  either  at  a  military  post  or  in  a  penitentiary. 
The  sentence  of  the  court-martial,  in  respect  of  the  imprisonment, 
was  "to  be  confined  at  hard  labor  at  such  place  as  the  proper  au- 
thority may  direct  for  five  years."  The  President  was  the  reviewing 
authority,  and,  upon  the  approval  of  the  sentence,  caused  the  Ft, 
Leavenworth  penitentiary  to  be  designated  as  the  place  of  confine- 
ment. Carter  v.  McClaughry,  183  U.  S.  365.  373,  374,  22  Sup.  Ct.  181, 
46  L.  Ed.  236.  Notwithstanding  the  repeated  and  earnest  efforts  of 
able  counsel  on  behalf  of  Carter  to  avoid  the  execution  of  the  sentence, 
it  passed  unchallenged  in  respect  of  the  point  presented  by  these  peti- 
tioners. This  may  be  entitled  to  only  slight  attention,  but  a  fact  in 
that  case  which  has  an  important  bearing  upon  the  question  now  un- 
der consideration  is  this :  A  sentence  pronounced  and  stated  in  con- 
formity with  the  note  in  the  manual  for  courts-martial  was  there 
brought  directly  to  the  attention  of  the  President,  and  he  exercised  the 
discretion,  reserved  to  the  reviewing  authority,  of  determining  whether 
the  imprisonment  should  be  at  a  military  post  or  in  a  penitentiary,  and 
directed  that  it  be  in  a  penitentiary.  That  was  a  plain  recognition  of 
the  authority  of  the  manual  and  of  the  note. 

The  present  cases  are  altogether  unlike  Deming  v.  McClaughry,  51 
C.  C.  A.  349,  113  Fed.  639,  and  McClaughry  v.  Deming,  186  U. 
S.  49,  22  Sup.  Ct.  786,  46  L.  Ed.  1049,  where  a  practice  in  the  army  and 
in  the  executive  department  which  was  in  violation  of  an  act  of  Con- 
gress was  not  permitted  to  prevail  in  the  courts  against  the  unambiguous 
terms  and  plain  meaning  of  the  statute.  Here,  no  statute  forbidding, 
it  was  competent  for  the  President,  through  the  Secretary  of  War,  to 
establish  the  rule  or  regulation  quoted  from  the  manual,  and  the  only 
question  is  whether  this  was  done.  The  action  of  the  President  in  the 
Carter  Case,  the  action  of  three  general  officers  of  the  army  in  the 
cases  under  consideration,  the  like  action  of  three  other  general  officers 
of  the  army  shown  in  In  re  Langan  (C.  C.)  123  Fed.  132,  and  the  knowl- 
edge of  such  action,  and  concurrence  therein,  of  the  Secretary  of  War 
and  the  Judge  Advocate  General,  which  are  also  indicated  in  these 
several  cases,  show  that  the  manual  for  courts-martial  and  the  note 
named  have  been  so  generally  and  uniformly  recognized  and  given  ef- 
fect as  parts  of  the  regulations  for  the  army,  both  by  those  who  make 
and  publish  those  regulations  and  by  those  who  execute  them,  that  any 
doubt  or  uncertainty  as  to  the  character  or  force  of  the  manual  or  its 
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note  ought  certainly  to  be  resolved  in  favor  of  sustaining  this  estab- 
lished practice  and  uniform  action.  United  States  v.  Hill,  120  U.  S. 
169,  182,  7  Sup.  Ct  510,  30  L.  Ed.  627;  Deming  v.  McClaughry,  51 
C.  C.  A.  349,  351,  113  Fed.  639;  In  re  Langan  (C.  C.)  123  Fed.  132; 
United  States  v.  Tanner,  147  U.  S.  661,  663,  13  Sup.  Ct.  436,  37  L.  Ed. 
321 ;  Webster  v.  Luther,  163  U.  S.  331,  342,  16  Sup.  Ct.  963,  41  h.  Ed. 
179. 

Whether,  within  the  meaning  of  the  rule  or  regulation  prescribed  in 
the  manual,  the  local  law  was  impossible  of  ascertainment  by  the  court- 
martial,  was  in  each  instance  a  question  for  the  court-martial  to  de- 
termine, and  the  form  of  their  sentence  shows  that  they  resolved  it  in 
the  affirmative.  The  presumptions  in  favor  of  official  action  are  such 
as  to  make  the  sentence  conclusive  upon  this  matter,  and  to  preclude 
collateral  attack.  In  re  Chapman,  166  U.  S.  661,  671,  17  Sup.  Ct.  677. 
41  L.  Ed.  1 1 54;  Carter  v.  McClaughry,  183  U.  S.  400,  22  Sup.  Ct 
181,  46  L.  Ed.  236. 

The  sentences  were  lawful,  and  the  writs  of  habeas  corpus  are  dis- 
charged. 


UNION  SELLING  CO.  ▼.  JONES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  25,  1904.) 
No.  1.840. 

1.  Written  Contracts— Paeol  Evidence. 

Where  a  coutract  has  been  reduced  to  writing,  and  imports  on  its  face 
to  be  a  complete  expression  of  the  whole  agreement,  it  will  be  presumed 
that  tne  parties  have  introduced  into  it  every  material  item  and  term ;  and 
hence  parol  evidence  is  inadmissible  to  add  another  term  to  the  agreement, 
though  the  writing  contains  nothing  on  the  particular  point  to  which  the 
parol  evidence  is  directed.  The  rule  forbids  to  add  by  parol  where  the 
writing  is  silent,  as  well  as  to  vary  where  it  speaks;  and  the  legal  Im- 
port can  no  more  be  varied  by  parol  than  can  what  is  written. 

2.  Same— Surrounding  Circumstances. 

Though  proof  of  the  surrounding  circumstances  may  be  introduced  to 
aid  a  proper  construction  of  uncertain  or  ambiguous  terms  in  a  written 
contract,  such  surrounding  circumstances  do  not  include  prior  represen- 
tations, proposals,  and  negotiations  of  a  promissory  character,  leading 
up  to  and  superseded  by  the  written  agreement 

8.  Same— Sales— Warranties— Construction. 

Where  a  contract  for  the  sale  of  binder  twine  contained  the  words 
"Quality  guaranteed,"  such  words  were  not  uncertain  or  ambiguous,  but 
should  be  construed  to  import  a  warranty  that  the  twine  was  reasonably 
fit  for  the  use  for  which  binder  twine  is  designed,  and  should  be  salable 
or  marketable  under  that  description,  and  hence  parol  evidence  was  in- 
admissible to  show  that  such  warranty,  by  reason  of  prior  negotiations 
between  the  parties,  was  intended  to  include  certain  representations  as 
to  quality. 

4.  Same— Damages. 

In  an  action  to  recover  for  failure  to  deliver  twine  of  the  quality  called 
for  by  the  contract,  the  proper  measure  of  damages  is  the  difference  be- 
tween the  actual  value  of  the  property  at  the  time  of  the  sale  and  what^ 
its  value  would  have  been  if  it  had  conformed  to  the  warranty.  Neither 
the  vendee's  right  of  recovery,  nor  the  measure  of  his  damages.  Is  depend- 
ent on  a  resale  by  him,  or  upon  the  price  obtained  at  a  resale. 

H  4.  See  sales,  vol.  43,  Cent  Dig.  §§  1285, 1287,  1208. ' 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  was  an  action  by  Jones  against  the  Union  Selling  Company  to  recoyei: 
damages  for  the  breach. of  an  express  warranty  of  the  quality  of  twine  sold 
to  him  by  the  company  under  a  written  contract  entered  into  at  Hastings, 
Neb.,  June  6»  1900,  which  described  the  twine  and  stated  the  warranty  in  this 
manner:  "30,000  pounds  of  Binder  Twine,  Crown  Brand,  as  follows:  27,000 
pounds  Standard,  eleveif  cents  per  pound;  3,000  pounds  Sisal,  eleven  cents 
per  pound.  Gross  weight,  delivered  F.  O.  B.  cars  at  Hastings.  •  •  ♦ 
Quality  guaranteed."  The  twine  was  then  in  cars  at  Council  Bluffs,  Iowa, 
was  to  be  shipped  in  a  few  days,  and  was  to  be  paid  for  in  cash  upon  the 
presentation  of  the  bill  of  lading.  Delivery  of  the  twine  and  payment  of 
the  purchase  price  were  promptly  made.  The  Selling  Company  was  a  dis- 
tributor or  wholesale  dealer  at  Omaha,  Neb.,  in  the  products  of  the  Standard 
Rope  &  Twine  Company's  Mills,  which  included  the  Crown  brand  of  binder 
twine.  Jones  was  a  retail  dealer  in  farm  implements  and  binding  twine  at 
Hastings,  and  purchased  this  twine  for  sale  to  farmers  in  that  vicinity,  to  be 
used  by  them  in  binding  their  grain.  He  was  not  familiar  with,  and  had  not 
dealt  In,  twine  of  the  Crown  brand.  All  this  was  known  to  the  company  when 
the  contract  was  made.  In  addition  to'  the  above  matters,  about  which  there  • 
was  no  dispute  at  the  trial,  plaintiff's  petition  alleged  that,  when  the  contract 
was  made,  the  words  "Quality  guaranteed"  were  agreed  by  the  parties  to 
refer  to  a  proposed  guaranty  mentioned  in  a  letter  from  the  Selling  Company 
to  Jones,  dated  March  7,  1900,  and  that  this  letter  was  made  a  part  of  the 
warranty.  The  letter  was  set  forth  in  the  petition,  and  the  portion  contain- 
ing the  proposed  guaranty  reads:  "We  are  the  manufacturers  of  the  Sewell 
&  Day  and  Crown  brands  of  rope  and  binder  twine,  and  do  not  hesitate  to 
guarantee  the  quality  of  these  grades  of  twine,  to  be  superior  to  that  of  our 
competitors.  We  quote  you:  Sisal  &  Standard  binder  twine  ll%c.  per  lb., 
Manilla  binder  twine  14%c.  per  lb.,  pure  Manilla  binder  twine  lG»4c.  per  lb.. 
In  small  lots  F.  O.  B.  Omaha.  If  you  could  use  10,000  lbs.  or  more  we  could 
name  you  a  lower  price.  The  twine  which  we  will  furnish  is  all  new,  of  this 
year's  make  and  put  up  in  the  new  style  50  lb.  flat  bales.  We  have  no  doubt, 
but  that  the  quality  of  the  twine  which  we  can  furnish  will  be  entirely  satis- 
factory to  you  and  your  customers."  It  was  then  alleged  that  the  warranty 
respecting  the  "quality,  character,  and  condition"  of  the  twine  was  broken  by 
the  Selling  Company.  "That  said  twine  was  not  of  good  quality,  and  was  not 
suitable  for  the  purposes  for  which  it  was  purchased  by  plaintiff.  The  quality 
.of  said  twine  was  not  superior  to  that  of  the  defendant's  competitors,  but, 
on  the  contrary,  was  grossly  inferior  to  the  ordinary  and  average  binding 
twine  then  upon  the  market  That  the  quality  of  said  twine  was  not  satis- 
factory to  plaintiff  or  to  his  customers,  and  was  not  of  a  character  with  which 
either  plaintiff  or  his  customers  ought  to  have  been  satisfied.  And  said  twine 
was  not  all  new,  of  the  make  of  1000,  but,  on  the  contrary,  said  twine  was 
old  and  unsound,  knotty,  uneven,  and  much  of  It  rotten  and  otherwise  de- 
fective, and  practically  of  very  little  value."  Damages  in  the  sum  of  $2,000 
were  alleged,  and  Judgment  was  prayed  for  that  amount  These  matters  were 
denied  by  the  answer.  A  trial  resulted  In  a  verdict  and  judgment  for  plain- 
tiff for  $675,  which  defendant  seeks  to  have  reversed  upon  this  writ  of  error. 

James  H.  Mcintosh,  for  plaintiff  in  error. 

T.  J.  Mahoney  and  J.  B.  Cessna,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

The  principal  controversy  in  this  case  is  over  the  quality  of  twine 
required  to  satisfy  the  terms  of  the  express  warranty  in  the  written 
instrument  in  which  the  parties  stated  their  afrreement  At  the  trial 
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the  court  took  the  view  that  it  was  permissible  to  determine  this  by 
reference  to  the  negotiations  which  preceded  and  resulted  in  the 
making  of  the  written  contract.  These  negotiations  covered  a  period 
of  three  months,  and  consisted  of  letter  correspondence  and  sep- 
arate conversations  between  the  plaintiff  and  each  of  two  agents  of 
the  defendant.  All  were  admitted  in  evidence  over  the  objection  of 
the  defendant.  This  ruling  proceeded  upon  the  theory  that  the  terms 
of  the  written  contract  were  uncertain  and  ambiguous,  and  could  be 
explained  and  made  certain  by  extrinsic  evidence.  If  the  letter  of 
March  7,  1900,  be  accepted  as  giving  certainty  to  the  terms  of  the 
warranty,  it  would  be  satisfied  only  by  the  delivery  of  new  binding 
twine,  of  the  make  of  1900,  and  of  a  quality  superior  to  that  of  any 
binding  twine  sold  by  any  of  the  defendant's  competitors,  and  en- 
tirely satisfactory  to  the  plaintiff  and  his  customers.  If  one  or  both 
of  the  conversations  be  accepted  as  giving  certainty  to  the  warranty, 
then  it  would  be  satisfied  only  by  the  delivery  of  twine  of  equal  quality 
•with  certain  samples  shown  to  the  plaintiff  at  Omaha  by  an  agent 
of  the  defendant  during  one  of  these  conversations.  In  the  plain- 
tiff's petition  the  position  was  taken  that  the  warranty  should  be 
interpreted  by  reading  into  it  the  letter  of  March  7th,  and  no  refer- 
ence was  made  to  any  samples  of  twine  as  having  such  relation  to 
the  transaction  that  they  would  give  precision  to  the  terms  of  the 
warranty ;  but  at  the  trial  the  plaintiff  gave  in  evidence  both  the  let- 
ter and  the  conversations,  although  in  thus  offering  an  alternative 
of  inconsistent  interpretations  he  was  obscuring,  rather  than  clarify- 
ing, the  meaning  of  the  warranty,  and  was  illustrating  the  mislake 
in  resorting  to  this  class  of  evidence  to  ascertain  what  is  intended 
by  an  agreement  expressed  in  writing.  The  contract  makes  no  ref- 
erence to  the  letter  of  March  7th,  or  to  samples  exhibited  during  the 
oral  negotiations,  and  does  not  suggest  that  either  of  these  was 
in  the  minds  of  the  parties  when  they  reduced  their  agreement  to 
writing,  or  that  the  whole  agreement  is  not  completely  expressed, 
therein.  The  law  applicable  to  such  a  contract  is  nowhere  better 
expressed  than  in  Thompson  v.  Libby,  34  Minn.  374,  377,  26  N.  W 
I.    It  was  there  said  by  Judge  Mitchell : 

"The  only  criterion  of  the  completeness  of  the  written  contract  as  a  fnll 
expression  of  the  agreement  of  the  parties  is  the  writing  Itself.  If  it  imports 
on  its  face  to  be  a  complete  expression  of  the  whole  agreement — that  is,  con- 
tains snch  language  as  imports  a  complete  legal  obligation — it  is  to  be  pre- 
sumed that  the  parties  have  introduced  into  it  every  material  item  and  term ; 
and  parol  evidence  cannot  be  admitted  to  add  another  term  to  the  agreement, 
although  the  writing  contains  nothing  on  the  particular  one  to  which  the  parol 
evidence  is  directed.  The  rule  forbids  to  add  by  parol  where  the  writing  is 
silent,  as  well  as  to  vary  where  it  speaks.  2  Phil.  Evidence  (Cow.  &  H.  Notes) 
069 ;  Naumberg  v.  Young,  44  N.  J.  Law,  331  [43  Am.  Rep.  380] ;  Hei  v.  Heller, 
53  Wis.  415  [10  N.  W.  620].  And  the  law  controlling  the  operation  of  a  written 
contract  becomes  a  part  of  it,  and  cannot  be  varied  by  parol,  any  more  than 
what  is  written.  2  Phil.  Ev.  (Cow.  &  H.  Notes)  668;  La  Farge  y.  Rickert,  5 
Wend.  187  [21  Am.  Dec.  209] ;  Creery  v.  Holly,  14  Wend.  26 ;  Stone  v.  Harmon, 
31  Minn.  512  [19  N.  W.  88]." 

The  rules  embodied  in  this  statement  of  the  law  are  firmly  estab- 
lished, and  have  been  frequently  declared  in  the  decisions  of  this 
court  and  of  the  Supreme  Court.    Bast  v.  Bank,  loi  U.  S.  93,  96,  25 
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L.  Ed.  794;  De  Witt  V.  Berry,  134  U.  S.  306,  3i5»  10  Sup.  Ct.  536,  33 
L.  Ed.  896;  Seitz  V.  Brewers'  Refrigerating  Co.,  141  U.  S.  510,  517, 
12  Sup.  Ct.  46,  35  L.  Ed.  837;  Harrison  v.  Fortlage,  161  U.  S.  57, 
63,  16  Sup.  Ct.  488,  40  L.  Ed.  616;  Wilson  v.  New  U.  S.  Cattle 
Ranch  Co.,  20  C.  C.  A.  245,  249,  73  Fed.  904 ;  Grand  Avenue  Hotel 
Co.  V.  Wharton,  24  C.  C.  A.  441,  443,  79  Fed.  43 ;  Godkin  v.  Mona- 
lian,  27  C.  C.  A.  410,  83  Fed.  116;  Insurance  Co.  v.  McMaster,  30 
C.  C.  A.  532,  540,  87  Fed.  63 ;   Green  v.  Chicago,  etp.,  Ry.  Co.,  35 

C.  C.  A.  68,  71,  92  Fed.  873 ;  Franklin  v.  Browning,  54  C.  C.  A.  258, 
117  Fed.  226;  Wilson  v.  Deen,  74  N.  Y.  531,  534;  Mast  v.  Pearce, 
58  Iowa,  579,  8  N.  W.  632,  12  N.  W.  597,  43  Am.  Rep.  125 ;  Phillips 
V.  lola  Portland  Cement  Co.  (C.  C.  A.)  125  Fed.  593,  596;  McQuaid 
V.  Ross,  77  Wis.  470,  46  N.  W.  892 ;  J.  I.  Case  Plow  Works  v.  Niles 
&  Scott  Co.,  90  Wis.  605,  63  N.  W.  1013;  Sylvester  v.  Carpenter 
Paper  Co.,  55  Neb.  621,  625,  75  N.  W.  1092. 

Where,  without  fraud,  accident,  or  mistake,  the  written  contract 
purports  to  be  a  memorial  of  the  transaction,  it  supersedes  all  prior 
representations,  proposals,  and  negotiations,  and  is  conclusive  evi- 
dence that  it  embodies  such  of  these  as  were  ultimately  intended  to 
become  parts  of  the  agreement,  and  that  all  others  were  rejected 
;is  not  expressing  the  final  intention  of  the  parties.  Bast  v.  Bank, 
loi  U.  S.  93,  96,  25  L.  Ed.  794.  If  there  is  uncertainty  or  ambiguity 
in  the  terms  employed,  the  actual  condition  of  things,  and  the  posi- 
tion in  which  the  parties  stood  at  the  time  of  making  the  contract, 
may  be  shown  for  the  purpose  of  ascertaining  the  meaning  of  its 
terms.  Reed  v.  Insurance  Co.,  95  U.  S.  23,  30,  24  L.  Ed.  348 ;  Phelps 
V.  Clasen,  i  Woolw.  206,  212,  19  Fed.  Cas.  445,  No.  11,074,  That" 
which  may  be  so  shown  is  frequently  spoken  of  as  the  surrounding 
circumstances,  but  it  does  not  include  the  priof  representations,  pro- 
posals, and  negotiations  of  a  promissory  character  leading  up  to, 
and  superseded  by,  the  written  agreement.  These  cannot  be  thus  in- 
grafted upon  it.  Union  Stock,  etc.,  Co.  v.  Western,  etc.,  Co.,  7  C.  C. 
A.  660,  668,  59  Fed., 49 ;  Bast  v.  Bank,  loi  U.  S.  93,  97,  25  L.  Ed.  794 ; 
Oelrichs  v.  Ford,  23  How.  49,  63,  64,  16  L.  Ed.  534;  Ferguson  Con- 
tracting Co.  V.  Manhattan  Trust  Co.,  55  C.  C.  A.  529,  533,  118  Fed. 
791.  Bradley  v.  Steam  Packet  Co.,  13  Pet.  89,  92,  103,  10  L.  Ed.  72, 
involved  the  use  of  extrinsic  evidence  to  ascertain  the  meaning  of  a 
written  contract  "for  the  use  of  the  steamboat  Franklin,  until  the 
Sydney  is  placed  on  the  route  to  Potomac  Creek."  A  controversy 
arose  as  to  whether  this  covered  the  time  when  navigation  was  so 
completely  stopped  by  ice  that  no  boat  could  be  used.  It  was  held 
permissible  to  prove  the  circumstanced  which  accompanied  the  trans- 
action, viz.,  that  the  defendant  for  several  years  had  been,  and  then 
«vas,  contractor  for  the  transportation  of  the  mail,  from  Washington, 

D.  C.,  to  Fredericksburg,  Md. ;  that  the  customary  route  of  the  mail 
ivas  by  steamboat  from  Washington  to  Potomac  Creek,  and  thence 
by  land  to  Fredericksburg ;  that  the  defendant  kept  an  establishment 
of  horses  and  stages  for  the  transportation  of  the  mail  all  the  way 
by  land  at  seasons  when  the  navigation  of  steamboats  was  stopped 
by  ice;  that,  when  the  contract  was  made,  defendant's  own  steam- 
boat had  become  disabled,  and  he  was  then  about  completing  a  new 
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boat,  called  the  "Sydney";  that  it  was  matter  of  notoriety,  and  was 
known  to  and  understood  by  plaintiff,  when  the  contract  was  made, 
that  as  soon  as  navigation  should  be  closed  by  ice  the  mail  from 
Washington  to  Fredericksburg  would  have  to  be  transported  all 
the  way  by  land,  instead  of  being  transported,  by  steamboat  to  Poto- 
mac Creek,  and  thence  by  land  to  Fredericksburg;  and  that  the 
steamboat  Franklin  would  not  be  required  by  defendant,  and  could 
not  be  used  by  him,  when  the  navigation  should  be  closed.  It  was 
further  held,  in  that  connection,  that  it  was  not  permissible  to  prove 
that,  in  the  negotiations  antecedent  to  the  making  of  the  written  con- 
tract, it  was  communicated  to  the  plaintiff  by  defendant  or  his  agent 
that  the  defendant  intended  to  keep  the  steamboat  Franklin  in  use 
so  long  as  the  navigation  remained  open,  and  no  longer.  Gilbert  v. 
Moline  Plow  Co.,  119  U.  S.  491,  7  Sup.  Ct.  305,  30  L.  Ed.  476,  was 
an  action  upon  a  letter  of  guaranty  in  which  it  was  attempted  to  be 
shown  by  parol  that  a  prior  letter  of  the  person  who  obtained  credit 
by  reason  of  the  letter  sued  upon  was  to  be  taken  as  an  explanation 
or  part  of  the  latter,  but  this  was  held  not  permissible,  as  the  letter 
of  guaranty  contained  no  reference  to  the  prior  letter,  and  appeared 
to  be  complete  in  itself.  Wiener  v.  Whipple,  53  Wis.  298,  10  N.  W. 
433,  40  Am.  Rep.  775,  was  an  action  upon  a  writ  en  contract  for  the 
purchase  of  ^'300  bushels  of  barley,"  the  quality  of  which  was  not  ex- 
pressly specified.  It  was  sought  to  be  shown  by  parol  that  the  purchase 
was  made  by  sample,  and  that  the  barley  tendered  under  the  con- 
tract was  not  of  as  goo<l  quality  as  the  sample.  In  holding  the  evi- 
dence inadmissible,  the  court  said: 

"•  •  •  For  the  purposes  of  this  case,  it  is  unnecessary  to  determine 
whether  the  merchantable  quality  of  the  barley  to  be  delivered  is  a  legal  im- 
plication from  the  terms  of  the  contract  or  not.  It  is  enough  for  the  deter- 
mination of  this  case  to  know  that  there  is  neither  an  express  statement  in 
the  writing,  nor  a  legal  implication  from  what  is  stated,  that  the  barley  was 
sold  by  sample,  or  that  it  should  be  of  the  quality  of  a  sample  furnished  to 
the  buyer  at  the  time  of  the  contract  This  court  has  repeatedly  held  that 
where  there  is  a  written  instrument  binding  upon  both  of  the  parties  thereto, 
which  in  itself  is  a  complete  contract,  capable  of  being  understood  and  en- 
forced, parol  evidence  cannot  be  resorted  to  to  change  its  express  provisions 
or  their  legal  effect" 

Gardiner  v.  Gray,  4  Camp.  144,  was  an  action  upon  a  written  con- 
tract for  the  sale  of  what  was  described  as  "12  bags  of  waste  silk." 
In  rejecting  parol  proof  of  a  sale  by  sample  offered  for  the  purpose 
of  establishing  the  quality  of  the  commodity  intended  to  be  sold, 
Lord  Ellenborough  said: 

"I  think  the  plaintiff  cannot  recover  on  the  count  alleging  that  the  silk 
should  correspond  with  the  sample.  The  written  contract  containing  no  such 
stipulation,  I  cannot  allow  it  to  be  superadded  by  parol  testimony." 

The  same  ruling  was  made  in  Meyer  v.  Everth,  4  Camp.  22. 

The  law  controlling  the  operation  of  a  contract  is  deemed  to  be, 
and  usually  is  actually,  within  the  contemplation  and  intention  of 
the  parties,  as  much  as  the  words  in  which  it  is  expressed,  and  be- 
comes equally  an  essential  part  of  it.  Walker  v.  Whitehead,  16  Wall. 
314,  317,  21  L.  Ed.  357;  Bulkley  v.  United  States,  19  Wall.  37,  40, 
22  L.  Ed.  62;  Hearne  v.  Ins.  Co.,  20  Wall.  488,  493,  22  L.  Ed.  395; 
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Rogers  ▼.  Knedand,  lo  Wend.  219,  252;  Johnston  ▼.  King,  83  Wis, 
i^»  53  N.  W.  29 ;  Manistee,  etc.,  Co.  v.  Shores  Lumber  Co.,  92  Wis. 
28,  65  N.  W.  865.  For  this  reason  the  rule  that  a  written  contract 
cannot  be  varied  by  parol  extends  to  the  legal  import  or  intendment 
of  the  contract,  as  well  as  to  the  terms  or  words  in  which  it  is  writ- 
ten. The  Delaware,  14  Wall.  579,  20  L.  Ed.  779 ;  Renner  v.  Bank  of 
Columbia,  9  Wheat.  581,  587,  6  L.  Ed.  166;  Bank  of  United  States 
V.  Dunn,  6  Pet.  51,  8  L.  Ed.  316;  Brown  v.  Wiley,  20  How.  442,  447, 
15  L.  Ed.  965 ;  Martin  v.  Cole,  104  U.  S.  30,  26  L.  Ed.  647;  Meehan 
V.  Valentine,  145  U.  S.  611,  625,  12  Sup.  Ct.  972,  36  L.  Ed.  835; 
Godkin  v.  Monahan,  27  C.  C.  A.  410,  83  Fed.  116;  Mills  v.  Miller,  4 
Neb.  441,  443;  Wilson  v.  Deen,  74  N.  Y.  531,  534;  Thompson  v. 
Libby,  supra.  A  contrary  view  was  declared  by  Mr.  Justice  Wash- 
ington in  Susquehanna,  etc.,  Co.  v.  Evans,  23  Fed.  Cas.  450,  No. 
13,365,  but  it  was  rejected  by  the  Supreme  Court  in  Bank  of  United 
States  V.  Dunn  and  Martin  v.  Cole,  supra. 

Turning  now  to  the  facts  of  the  case  under  consideration,  it  was 
shown  at  the  trial,  as  before  stated,  that  the  actual  condition  of 
things  and  the  situation  of  the  parties  at  the  time  of  the  making  c^f 
this  contract,  and  then  understood  and  known  by  both  of  them,  were 
these:  The  plaintiff  was  a  retail  dealer  in  binding  twine,  and  was 
about  to  buy  a  supply  of  that  commodity  for  sale  to  the  farmers  of 
his  vicinity  for  use  in  binding  g^ain ;  the  defendant  was  a  wholesale 
dealer  in,  or  distributor  of,  bmding  twine  of  a  brand  or  manufacture 
with  which  the  plaintiff  was  not  familiar;  and  the  twine  which  be- 
came the  subject  of  the  sale  was  at  a  point  remote  from  that  where  the 
contract  was  made,  and  therefore  not  open  to  the  inspection  of  the 
'  plaintiff.  Under  these  circumstances,  the  parties  entered  into  a 
written  contract  for  the  sale  by  the  defendant  to  the  plaintiff  of 
"30,000  pounds  of  binder  twine  ♦  ♦  ♦  27,000  pounds  standard 
♦  ♦  ♦  3,000  pounds  sisal.  *  *  ♦  Quality  guaranteed."  It  is 
not  certain  that  there  is  any  difficulty  in  understanding  its  language 
or  effect  when  the  face  of  the  contract  alone  is  considered,  but,  read 
in  the  light  of  these  surrounding  circumstances,  which  were  com- 
petently proven,  the  meaning  of  the  words  employed  and  the  in- 
tention of  the  parties  are  clear,  and  there  is  no  doubt  that  the  agree- 
ment is  completely  expressed.  The  legal  import  or  intendment  of 
such  a  contract  is  that  the  seller  warrants  that  the  article  delivered 
shall,  conformably  to  its  description,  be  binder  twine — ^that  is,  rea- 
sonably fit  for  the  use  for  which  binder  twine  is  designed — ^and  shall 
be  salable  or  marketable  under  that  description.  This  is  the  rational 
meaning,  and  in  law  the  effect,  of  a  warranty  of  quality,  where  no  spe- 
cial quality  is  named  and  no  words  of  limitation  are  used.  Gardner  v. 
Gray,  4  Camp.  144 ;  Tones  v.  Just,  L.  R.  3  Q.  B.  197 ;  Dushane  v.  Bene- 
dict, 120  U.  S.  630,  636,  7  Sup.  Ct  696,  30  L.  Ed.  810 ;  Kellogg  Bridge 
Co.  V.  Hamilton,  no  U.  S.  108,  116,  3  Sup.  Ct.  537,  28  L.  Ed.  86;  Van 
Winkle  v.  Crowell,  146  U.  S.  42,  49.  I3  Sup.  Ct.  18,  36  L.  Ed.  880; 
Cleveland  Linseed  Oil  Co.  v.  Buchannan,  57  C.  C.  A.  458,  120  Fed. 
<)o6;  Omaha,  etc.,  Co.  v.  Fay,  37  Neb.  68,  75,  55  N.  W.  211 ;  Hastings 
V.  Lovering,  2  Pick.  214,  13  Am.  Dec.  420;  Murchie  v.  Cornell,  155 
Mass.  60, 29  N.  E.  207, 14  L.  R.  A.  492,  31  Am.  St.  Rep.  526;  Howard 
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V.  Hoey,  23  Wend.  350,  35  Am.  Dec.  572 ;  Hoe  v.  Sanborn,  21  N.  Y. 
552,  562,  78  Am.  Dec.  163;  Id.,  36  N.  Y.  93,  98;  Merriam  v.  Field, 
29  Wis.  640;  Best  V.  Flint,  58  Vt.  543,  5  Atl.  192,  56  Am.  Rep.  570; 
Benjamin  on  Sales,  §§  656,  657 ;  2  Story  on  Contracts,  §  1071 ;  i 
Chitty  on  Contracts,  634;  2  Addison  on  Contracts,  p.  *975;  TiflEany 
on  Sales,  173. 

The  effect  of  permitting  the  plaintiff  to  prove  the  antecedent  ne- 
gotiations was  to  establish  a  standard  for  determining  whether  the 
warranty  had  been  satisfied,  and  the  extent  of  any  departure  there- 
from, which  was  different  from  the  standard  which  the  parties  had 
established  for  themselves  by  their  final  agreement  expressed  in 
writing.    This  was  error. 

Error  is  also  assigned  upon  an  instruction  given  to  the  jury  to  the 
effect  that  the  price  obtained  by  the  plaintiff  upon  resales  by  him 
of  the  twine  could  not  be  considered  in  assessing  his  damages  for 
the  breach  of  warranty  in  the  sale  by  the  defendant.  The  plaintiff 
testified  that  the  value  of  twine  conforming  to  the  warranty  would 
have  been  13  cents  per  pound,  while  5  cents  per  pound  was  the  full 
value  of  the  inferior  twine  actually  delivered.  It  was  shown  that 
most  of  the  twine  had  been  resold  by  the  plaintiff  at  prices  ranging 
from  about  9  cents  to  11  cents  per  pound,  and  that  these  sales  were 
all  with  a  warranty  of  quality.  The  proper  measure  of  damages 
applicable  to  a  case  like  this  is  the  difference  between  the  actual 
value  of  the  property  at  the  time  of  the  sale  and  what  its  value  would 
have  been  if  it  had  conformed  to  the  warranty.  Schreiber  v.  Andrews, 
41  C.  C.  A.  663,*  666,  loi  Fed.  763.  And  neither  the  vendee's  right 
of  recovery,  nor  the  measure  of  his  damages,  is  dependent  upon  a 
resale  by  him  or  upon  the  price  obtained  at  a  resale.  At  most,  the 
price  thus  obtained  may  be  some,  but  not  conclusive,  evidence  of 
the  actual  value.  MuUer  v.  Eno,  14  N.  Y.  597,  607,  609;  Bach  v. 
Levy,  loi  N.  Y.  511,  515,  S  N.  E.  345;  Brock  v.  Clark,  60  Vt.  551, 
15  Atl.  17s;  Atkins  v.  Cobb,  56  Ga.  86,  90;  Reggio  v.  Braggiotti,  7 
Cush.  166,  169;  Clare  v.  Maynard,  7  C.  &  P.'  741,  32  E.  C.  L.  849. 
But  where  the  resale  is  with  a  warranty  of  quality,  or  in  ignorance 
of  the  actual  quality,  it  is  not  any  evidence  of  the  value  of  the  article 
in  its  inferior  condition.  Muller  v.  Eno,  supra;  Brown  v.  Bigelow, 
10  Allen,  242;  Miamisburg,  etc.,  Co.  v.  Wohlhuter,  71  Minn.  484, 
74  N.  W.  175.    There  was  no  error  in  this  instruction. 

The  judgment  is  reversed^  with  a  direction  to  grant  a  new  trial. 
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GENTRY  T.   SINGLETON. 

(Circuit  Court  of  Appeals.  Eighth  drcuit    March  7,  1904.) 

No.   l,8Sa 

1,   BVIDENCB— MaTERIALITT. 

Where  all  the  facts  of  a  transaction  are  clearly  stated  by  a  witness, 
his  Inference  or  understanding  therefrom  Is  wholly  immaterial  and  in- 
admissible. 

Z  Tbiai/— Direction  o»  Vebdiot. 

When  the  evidence  so  conclosiyely  entitles  one  party  to  a  verdict  that 
a  verdict  for  his  opponent  would  have  to  be  set  aside,  the  court  may 
,    properly  direct  a  verdict  in  his  favor. 

3.  Same— Title  Acquired— Possession  or  Seller  as  Bvidbnge  of  Owner- 

ship. 

Mere  possession  of  personal  property  by  the  seller,  if  there  be  no  other 
evidence  of  ownership  or  power  of  disposal,  will  not  preclude  a  third  per- 
son, who  is  the  true  owner,  from  reclaiming  his  property  or  its  value 
from  the  purchaser. 

4.  Partnership— What  Constitutes— Employ!  Receiving  Share  of  Prof- 

its. 

A  mere  employ^  engaged  to  render  service  in  conducting  a  business,  al- 
though he  is  to  receive  a  share  of  the  profits  as  compensation  for  his 
services,  is  in  no  sense  a  partner,  and  has  no  power  to  sell  property  of 
his  employers,  where  he  has  never  been  held  out  by  them  as  having  such 
authority. 

5.  Parties— Objection  to  Nonjoinder— Waiver. 

Under  Mansf.  Dig.  Ark.  §§  5028,  5031.  extended  to  Indian  Territory, 
providing  that  a  nonjoinder  or  defect  of  parties,  where  the  objection  is 
not  raised  by  demurrer  to  the  complaint  or  by  answer,  is  waived,  the 
right  of  a  plaintiff  to  recover  the  value  of  property  converted  by  defend- 
ant cannot  be  contested  on  the  trial  on  the  ground  that  the  property 
was  owned  by  plaintiff  and  a  third  person  In  partnership,  and  especially 
where  such  third  person  testified  in  plalntlfTs  behalf,  and  Is  thereby  es- 
topped to  assert  any  Interest  in  the  property  as  against  defendant 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian  Terri- 
tory. 

For  opinion  below,  see  69  S.  W.  898. 

N.  A.  Gibson,  Benj:  Martin,  Jr.,  and  N.  B,  Maxey,  for  plaintiff  in 
error. 

Preston  C.  West,  for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  in  the  Unit- 
ed States  Court  for  the  Indian  Territory  by  Singleton  against  Gentry 
to  recover  the  value  of  56  steers  alleged  to  have  been  the  property  of 
the  plaintiff,  and  to  have  been  converted  by  the  defendant  to  his  own 
use.  A  trial  by  jury  resulted  in  a  judgment  for  plaintiff,  which  was 
affirmed  by  the  Court  of  Appeals  for  the  Indian  Territory.  Gentry 
V.  Singleton,  69  S.  W.  898.  It  is  complained,  first,  that  at  an  early 
stage  of  the  trial  the  court  held  that,  if  the  defendant  desired  to  con- 
tend that  the  number  of  steers  included  in  the  transactions  under  ex-^ 

f  4.  See  Partnership,  vol.  38,  Cent  Dig.  ^  43. 
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amination  was  less  than  56,  he  must  carry  the  burden  of  proving  that 
fact  Even  if  the  ruling  was  erroneous  when  made,  no  harm  or  preju- 
dice resulted  from  it,  because  thereafter  it  was  affirmatively  shown  by 
uncontradicted  evidence  produced  by  plaintiff,  and  also  by  evidence 
produced  by  defendant,  tiiat  56  was  the  correct  number.  It  is  com- 
plained next  that  defendant  was,  by  several  rulings  at  the  trial,  un- 
duly restricted  in  the  cross-examination  of  John  A.  Skaggs,  a  witness 
for  plaintiff.  If  there  was  error  in  this,  it  was  equally  without  harm 
or  prejudice,  because  defendant  subsequently  amended  his  answer,  and 
then,  without  any  restriction,  proceeded  with  the  cross-examination  of 
the  witness,  and  fully  interrogated  him  upon  every  matter  covered  by 
these  rulings.  Another  complaint  is  that  Charles  Bruner,  a  witness 
for  defendant,  was  not  permitted  to  answer  the  question,  propounded 
by  defendant:  "Who  did  you  imderstand  you  were  selling  the  cattle 
to  ?"  Bruner,  who  was  then  the  owner  of  the  steers,  sold  them  shortly 
before  the  alleged  conversion,  and  the  purpose  of  his  examination  was 
to  show  to  whom  the  sale  was  made — whether  to  plaintiff,  or  to  plain- 
tiff and  others,  including  one  Henry,  to  be  mentioned  later.  Bruner'fe 
recollection  of  the  transaction  seemed  entirely  clear,  and  he  was  per- 
mitted to  testify  to  all  that  was  said  and  done  at  the  time  of  the  sale. 
The  inference  or  understanding  to  be  properly  drawn  from  what  oc- 
curred at  that  time  was  to  be  determined  by  the  court  and  jury,  and 
the  unexpressed  thought  or  understanding  of  the  witness  was  wholly 
immaterial. 

The  principal  reliance  for  a  reversal  is  upon  the  action  of  the  court, 
at  the  conclusion  of  the  evidence,  in  instructing  the  jury  to  return  a 
verdict  for  the  plaintiff,  leaving  for  the  jury's  determination  only  the 
amount  of  damages.  In  this  the  court  followed  the*  established  rule 
that,  when  the  evidence  so  conclusively  entitles  one  party  to  a  verdict 
that  a  verdict  for  his  opponent  would  have  to  be  set  aside,  the  court 
may  direct  a  verdict  for  the  party  entitled  to  it.  Elliott  v.  Chicago, 
etc.,  Ry.  Co.,  150  U.  S.  245,  14  Sup.  Ct.  85,  37  L.  Ed.  1068;  Cough- 
ran  V.  Bigelow,  164  U.  S.  301,  307,  17 'Sup.  Ct.  117,  41  L.  Ed.  442; 
Grimes  Dry  Goods  Co.  v.  Malcolm,  164  U.  S.  483,  492,  17  Sup.  Ct. 
158,  41.  L.  Ed.  524;  Motey  v.  Pickle,  etc.,  Co.,  20  C.  C.  A.  366,  74 
Fed.  15s ;  Ponder  v.  Jerome  Hill  Cotton  Co.,  40  C.  C.  A.  416,  100 
Fed.  373;  Cudahy  Packing  Co.  v.  Marcan,  45  C.  C.  A.  515,  106  Fed. 
64s,  54  L.  R.  A.  258.  This  case  comes  well  within  this  rule.  The 
uncontradicted  evidence  showed  this  state  of  facts :  Singleton  and  the 
witness  Skaggs  entered  into  an  arrangement  whereby  the  latter  wSis  to 
buy  cattle  in  the  Indian  Territory  with  money  supplied  by  the  former, 
and  the  cattle  were  to  be  taken  to  Kansas  by  Skaggs,  and  there  sold, 
and  the  profits  divided  equally  between  them.  Skaggs  then  entered 
into  an  arrangement  with  one  Henry,  whereby  the  latter,  or  a  man 
furnished-  by  him  for  the  purpose,  was  to  assist  Skaggs  in  caring  for 
the  cattle  and  in  taking  them  to  Kansas,  and  was  to  receive  as  com- 
pensation for  this  service  one-half  of  the  profits  to  which  Skaggs  would 
be  entitled.  Henry  was  to  have  no  interest  in  the  cattle,  and  was  not 
to  have  authority  to  buy  or  sell.  Singleton  assented  to  this  arrange- 
ment. Skaggs  and  Henry  subsequently  went  to  the  home  of  the  wit- 
ness Bruner,  and  the  56  steers  before  named  were  then  purchased  from 
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him.  The  negotiations  leading  to  the  purchase  were  entirely  between 
Skaggs  and  Bruner,  and  the  steers  were  paid  for  by  Skaggs'  individ- 
ual bank  checks,  drawn  against  money  supplied  by  Singleton.  Henry 
was  introduced  to  Bruner  by  Skaggs  as  "the  man  that  is  helping  me 
with  the  cattle."  The  steers  were  to  remain  for  a  short  time  in  the 
pasture  of  Bruner,  without  his  being  responsible  for  them;  Skaggs 
stating  "that  he  or  Mr.  Henry  would  be  around  there  to  look  after  the 
cattle."  A  few  days  later,  Skaggs  branded  the  steers  with  a  brand  in 
which  Henry  is  not  claimed  to  have  had  any  interest.  Without  the 
permission  or  knowledge  of  Singleton  or  Skaggs,  Henry  took  the  steers 
from  Bruner's  pasture  and  sold  them,  with  other  cattle  of  his  own,  to 
defendant,  who  bought,  shipped,  and  sold  the  steers  without  knowing 
their  true  ownership,  or  Henry's  relation  to  them.  There  was  some 
evidence  to  the  effect  that  prior  to  this  transaction  Henry  and  Skaggs 
had  been  together  much,  and  that  it  was  "understood"  in  the  commu- 
nity that  Henry  was  "associated  or  connected" •with  Skaggs  in  the 
"cattle  business" ;  but  there  was  no  evidence  that  either  Singleton  or 
Skaggs  had  held  Henry  out  as  a  partner,  or  as  authorized  to  buy  or 
sell  cattle  on  behalf  of  either  or  both  of  them,  or  as  having  an  inter- 
est in  the  steers.  Nor  was  there  any  evidence  that  Henry  had  made 
any  other  sale  of  cattle  belonging  to  Singleton  and  Skaggs,  or  either 
of  them.  Neither  Singleton  nor  Skaggs  received  any  part  of  the  pur- 
chase price  paid  to  Henry,  or  otherwise  ratified  the  sale  to  defendant. 
After  learning  what  had  been  done  with  the  steers,  and  without  un- 
reasonable delay,  Skaggs  informed  defendant  of  their  true  ownership, 
and  of  the  unaiithoriz^  character  of  the  sale.  Referring  to  Ais,  the 
defendant  testified : 

"Q.  You  stated,  I  understood,  Mr.  Gentry,  that  whilst  your  communica- 
tloDS  were  going  on  about  a  settlement  with  Mr.  Skaggs  and  Mr.  Singleton, 
that  you  received  a  telegram  from  Mr.  Henry  to  hold  onto  those  cattle — that 
he  would  guaranty  the  title?  A.  I  received  a  telegram  at  Checotah  signed 
•J.  N.  Henry.*  I  don't  know  anything  about  It  Q.  You  were  then  informed 
that  Henry  was  the  man  that  sold  you  the  cattle,  and  that  he  had  no  right 
to  sell  them  to  you,  and  you  made  no  inquiry  about  Henry?  You  had  been 
Informed  that  Henry  had  no  right  to  sell  those  cattle  when  Skaggs  came  there? 
You  knew  where  Henry  was,  because  you  got  a  telegram  telling  you  to  hold 
onto  them?  A.  Yes,  sir.  Q.  That  he  would  defend  them  in  any  court?  A. 
Yes,  sir.  Q.  You  relied  on  that  and  did  not  make  any  further  effort  to  col- 
lect from  Henry?    A.  Yes,  sir." 

Henry  soon  left  the  country  and  his  whereabouts  were  thereafter 
unknown.  As  bearing  upon  the  ownership  of  these  steers,  as  between 
plaintiff  and  Skaggs,  plaintiff  testified : 

*'Q.  Were  you  the  owner  of  the  cattle  sued  for  in  this  action?   A.  Yes,  sir." 

Skaggs  was  a  witness,  and  did  not  assert  any  right  or  claim  against 
defendant,  but  testified  on  behalf  of  plaintiff : 

•*Q.  For  whom  were  you  buying  cattle?  A.  For  Mr.  Singleton.  Q.  The 
plaintiff  in  this  action?    A.  Yes,  sir." 

The  principles  of  law  which  determine  the  rights  of  litigants  upon 
such  a  state  of  facts  are  few  and  well  recognized.  The  general  rule, 
predicable  of  a  simple  transfer  from  one  party  to  another,  where  no 
other  element  intervenes,  is  that  no  one  can  transfer  a  better  title  to 
personal  property  than  he  himself  possesses.    To  do  more,  he  must  be 
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clothed  with  power  of  disposal  by  the  true  owner,  or  must  be  held  out 
by  him  as  possessing  such  power,  and  an  innocent  third  party  must 
rely  upon  this  apparent  authority,  or  the  transfer  must  be  ratified  or 
confirmed  by  the  true  owner  after  it  is  brought  to  his  notice.  Owner- 
ship usually  carries  with  it  the  right  to  possession,  and  the  relation 
between  the  two  is  such  that  possession  may  properly  be  said  to  be 
prima  facie  evidence  of  ownership,  but  it  is  not  more.  Ownership  is 
the  principal  thing,  and  ordinarily  controls  the  possession,  which  is 
secondary  or  incioental.  Whoever  buys  from  one  in  possession  must 
see  to  it  that  he  has  some  title  or  authority  other  than  that  which  is 
conferred  by  mere  possession,  because  the  possessor  may  be  a  thief 
or  a  servant  without  power  of  disposal,  neither  of  whom  can  give  a 
good  title,  no  matter  how  innocent  the  purchaser  may  be,  or  how 
much  he  may  pay  for  the  property.  It  follows  that  mere  possession  of 
the  vendor,  however  acquired,  if  there  be  no  other  evidence  of  owner- 
ship or  power  of  disposal,  will  not  preclude  a  third  person,  who  is  the 
true  owner,  from  reclaiming  his  property  or  its  value  from  the  vendee. 
Mechem  on  Sales,  §§  154-159;  Stanley  v.  Gaylord,  i  Cush.  536,  48 
Am.  Dec.  643;  Baker  v.  Taylor,  54  Minn.  71,  55  N.  W.  823;  Jetton 
v.  Tobey,  62  Ark.  84,  34  S.  W.  531.  -  In  one  view  of  the  evidence,  the 
possession  of  Henry  was  that  of  a  thief,  and  in  no  possible  view  was 
it  of  a  higher  order  than  that  of  a  servant  without  authority  to  sell. 
In  neither  view  could  he  transfer  the  title  to  defendant. 

It  is  urged  that  the  arrangement  between  Skaggs  and  Henry,  made 
with  Singleton's  assent,  constituted  Henry  a  partner  in  the  business 
in  which  Singleton  and  Skaggs  were  engaged,  and  empowered  him, 
as  to  third  parties,  to  make  sales  of  the  partnership  property.  While 
the  general  rule  is  that  participation  in  profits  is  presumptive  evidence 
of  partnership,  an  employe  or  servant  who  has  no  power  as  a  partner 
in  the  firm,  and  no  interest. in  the  profits,  as  property,  and  who  is 
simply  engaged  as  an  employe  or  servant,  and  is  to  receive  a  stated 
sum  out  of  the  profits,  or  a  proportion  of  the  same,  as  compensation 
for  his  services,  is  not  a  partner  in  any  sense.  This  is  also  true  of 
one  who  receives  part  of  die  profits  of  a  commercial  partnership  only 
by  way  of  compensation  for  a  loan  of  money.  Berthold  v.  Goldsmith, 
24  How.  536,  542,  543,  16  L.  Ed.  762 ;  Meehan  v.  Valentine,  145  U. 
S.  611,  619,  624,  12  Sup.  Ct  972,  36  L.  Ed.  83s;  The  J.  P.  Donald- 
son, 167  U.  S.  599,  605,  17  Sup.  Ct.  951,  42  L.  Ed.  292;  Stevens  v.' 
McKibbin,  15  C.  C.  A.  498,  68  Fed.  406;  Randle  v.  Barnard,  26  C.  C. 
A.  568,  81  Fed.  682;  I  Bates  on  Partnership,  §§  36,  37.  The  evidence 
clearly  shows  that  Henry  furnished  his  own  labor,  or  that  of  another 
person  provided  by  him,  as  an  employe  or  servant;  that  he  had  no 
power  or  voice  in  the  management  of  the  business;  and  that  he  had 
no  interest  in  the  profits,  other  than  that  the  compensation  for  his  la- 
bor, or  that  furnished  in  its  stead,  was  measured  by  a  certain  propor- 
tion of  the  profits.     He  was  not  a  partner. 

The  evidence  conclusively  entitled  the  plaintiff  to  a  verdict,  and  made 
it  the  duty  of  the  court  to  direct  the  jury  accordingly,  unless  there 
was  some  obstacle  in  a  matter  yet  to  be  noticed. 

It  is  insisted  on  behalf  of  defendant  that  the  arrangement  between 
Singleton  and  Skaggs  possessed  such  elements  as  made  it  a  partner- 
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ship,  and  thereby  invested  the  title  to  the  steers,  and  the  right  to  re- 
cover for  their  conversion,  in  the  two  partners  jointly,  instead  of  Sin- 
gleton alone.  Pomeroy's  Code  Remedies,  §  223.  But  in  our  view  of 
defendant's  situation  and  Skaggs*  relation  to  this  action  when  the  court 
came  to  instruct  the  jury,  it  is  unnecessary  to  determine  whether  the 
agreement  between  Singleton  and  Skaggs  made  them  partners,  or,  ii 
it  did,  whether  Singleton  alone  could  ordinarily  recover  more  than 
his  portion  of  the  damages.  See  i  Chitty  on  Pleadings  (i6th  Am.  Ed.) 
p.  *7S ;  I  Sutherland  on  Damages,  §§  134,  137.  Under  the  Statutes 
of  Arkansas,  which  have  been  extended  to  the  Indian  Territory  (Mansf. 
^S'  §§  502S,  5031 ;  Ind.  T.  Ann.  St  1899,  §§  3233,  3236),  a  non- 
joinder or  defect  in  parties  plaintiff,  not  raised  by  demurrer  to  the 
complaint  or  by  answer,  is  waived.  Yonley  v.  Thompson,  30  Ark. 
399,  401 ;  Clark  v.  Gramling,  54  Ark.  525,  528,  16  S.  W.  475 ;  Seip  v. 
Tilghman,  23  Kan.  289;  Bliss  on  Code  Pleading,  §  411.  No  sugges- 
tion of  a  defect  in  parties  was  made  by  demurrer  or  answer,  and 
thereafter  defendant  was  not  in  a  situation  to  complain  that  Skaggs 
had  not  been  joined  as  a  party  plaintiff.  For  another  reason  Skaggs 
was  precluded  from  asserting  a  right  of  recovery  against  defendant. 
He  had  fully  acquiesced  in  the  prosecution  of  this  action,  wherein 
Singleton  asserted  exclusive  ownership  of  the  steers,  and  sought  to  re- 
cover the  entire  damages ;  and  he  had  given  material  support  to  Sin- 
gleton's claim  by  giving  testimony,  as  before  shown,  which  was  incon- 
sistent with  any  right  of  recovery  in  himself.  Skaggs  was  therefore 
estopped,  as  against  defendant,  from  claiming  any  interest  in  the  prop- 
ierty  converted.  Sullivan  v.  McConnell,  19  C.  C.  A.  400,  73  Fed.  130; 
'  Barney  v.  Dewey,  13  Johns.  224,  7  Am.  Dec.  372 ;  Hobbs  v.  McLean, 
117  U.  S.  567,  .s8o,  6  Sup.  Ct.  870,  29  L.  Ed.  940;  Birdsell  v.  Shaliol, 
112  U.  S.  485,  487,  5  Sup.  Ct.  244,  28  L.  Ed.  768;  James  v.  Germania 
Iron  Co.,  107  Fed.  597,  46  C.  C.  A.  476,  492.  And  defendant  was  in 
no  danger  of  being  compelled  to  respond  twice  for  the  same  act  of 
conversion. 

There  was  no  error  in  directing  a  verdict  for  plaintiff.    The  judg- 
ment is  affirmed. 


THE  EDMUND  L.  LEVY. 

(Circuit  Ctourt  of  Appeals,  Second  Circuit    March  4,  1904.) 

No.  lie. 

,  Towage — Liability  of  Tug  fob  Injuby  to  Tow. 

The  agreement  of  a  boat  to  be  towed  at  her  own  risk  does  not  exempt 
the  tug  from  liability  for  damages  occasioned  by  her  own  negligence,  or 
the  failure  of  the  master,  who  is  responsible  for  the  navigation  of  both 
vessels,  to  exercise  ordinary  care  and  skill  to  see  that  the  tow  is  prop- 
erly made  up,  and  that  the  hawsers  are  of  proper  length,  strong,  and 
securely  fastened,  because  such  liability  does  not  arise  out  of  the  tow- 
age contract,  but  Is  imposed  by  law.  On  the  other  hand,  the  master  of  a 
boat,  who  offers  her  as  a  tow,  represents  her  as  sufficiently  staunch  and 
strong  to  withstand  the  ordinary  perils  to  be  encountered  on  the  voyage, 
and  the  tug  Is  not  liable  for  damages  resulting  from  the  weakness,  decay, 

f  1.  See  Towage,  vol.  45,  Cent  Dig.  §§  15, 19,  28,  29. 
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or  leaks  of  the  tow,  or  other  defects  which  render  her  iiiiseawortib3r»  and 
which  are  not  known  or  obvious  to  the  master  of  the  tug. 
2.  Same — Negligence  of  Tug — Evidence  Considered. 

Evidence  considered,  and  held  not  to  sustain  the  claim  of  a  libelant 
that  the  sinking  of  a  canal  boat,  while  being  towed  by  a  tug  through  float- 
ing ice,  was  due  to  the  negligence  of  the  tug  in  using  a  hawser  from  125 
•  to  160  feet  long,  but  to  show  by  a  preponderance  that  under  the  circum- 
stances, such  length  was  a  proper  one,  and  that  the  tow  was  properly  made 
up  and  carefully  navigated. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Nevyr  York. 

This  is  an  appeal  by  the  claimant,  Thomas  Quigley,  from  a  final  de- 
cree, entered  February  14,  1903,  in  favor  of  the  libelant,  John  O'Con- 
nor, for  $1,834.55  on  account  of  damages  sustained  by  his  canal  boat, 
E.  Remington  &  Sons,  because  of  alleged  negligence  of  the  tug  Levy 
while  towing  the  canal-boat  through  the  ice  in  the  upper  Hudson  river 
in  December,  1900.  The  facts  are  accurately  stated  in  the  decision  of 
the  court  below. 

J.  Parker  Kirlin  and  Amos  Van  Etten,  for  appellant 
Nelson  Zabriskie,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  There  is  no  dispute  that  the  condition  of  the 
•river  as  to  ice,  for  some  distance  below  Albany,  was  known  to  the 
master  of  the  Remington  before  the  vo)rage  commenced.  By  the 
terms  of  the  contract  the  canal-boat  was  to  take  the  risk  of  ice  and 
weather,  the  tug  agreeing  to  tow  her  only  so  far  as  the  existing  condi- 
tions would  permit.    But,  as  is  aptly  stated  by  the  District  Judge : 

"Because  the  canal-boat  assumed  the  risk  of  ice,  she  did  not  thereby  author- 
ize towing  in  the  same  manner  as  if  the  ice  were  al>8ent" 

We  do  not  deem  it  important  to  discuss  with  greater  particularity 
the  terms  of  the  contract  for  the  reason  that  it  did  not  change  the 
reciprocal  obligations  which  the  law  devolved  upon  the  parties. 

The  tug  was  neither  a  common  carrier  nor  an  insurer  of  the  boat  or 
her  cargo.  She  was  not  required  to  exercise  the  highest  degree  of  skill, 
but  reasonable  diligence  and  care  only.  She  was  bound  to  know  the 
channel  and  whether  she  could  complete  the  voyage  with  safety,  so  far 
as  safety  depended  upon  known  facts,  or  facts  easily  capable  of  ascer- 
tainment. The  agreement  of  the  canal-boat  to  be  towed  at  her  own 
risk  did  not  exempt  the  tug  from  liability  'for  damages  occasioned  by 
her  own  negligence.  That  liability  does  not  arise  out  of  the  towage 
contract,  but  is  imposed  by  law.  The  master  of  the  tug  was  the  pilot 
of  the  voyage  and  responsible  for  the  navigation  of  both  vessels.  It 
was  his  duty  to  exercise  ordinary  diligence  to  see  that  the  tow  was 
properly  made  up,  that  the  hawsers  were  of  the  proper  length,  strong 
and  securely  fastened.  On  the  otlier  hand,  the  master  of  a  boat  offer- 
ing her  for  towage  represents  her  as  sufficiently  staunch  and  strong  to 
withstand  the  ordinary  perils  to  be  encountered  on  the  voyage.  If  she 
be  unseaworthy  by  reason  of  weakness,  decay  or  leaks  and  such  defects 
are  not  obvious  to  the  master  of  the  tug  he  will  be  absolved  from  re- 
sponsibility where  such  imseaworthiness  causes  the  damage  complained 
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of.  The  tug  undertakes  only  for  that  degree  of  skill,  care  and  pru- 
dence necessary  for  the  management  of  a  seaworthy  boat.  The  Mar- 
garet, 94  U.  S.  494,  24  L.  Ed.  146;  The  Quickstep,  9  Wall.  670,  19 
L.  Ed.  767;  The  Lady  Pike,  21  Wall,  i,  22  L.  Ed.  499;  The  William 
Murtaugh  (D.  C.)  3  Fed.  404;  The  Syracuse,  6  Blatchf.  2,  Fed.  Cas. 
No.  13,717;  The  Florence  (D.  C.)  88  Fed.  302. 

Various  faults  were  alleged  in  the  libel,  but  it  is  unnecessary  to  con- 
sider any  except  the  charge  that  the  tug  was  negligent  in  towing  with 
too  long  a  hawser.  On  this  ground  alone  she  was  inculpated  by  the 
District  Judge.    He  says: 

*' After  much  consideration  and  some  doubt,  it  seems  to  the  court  that  it 
was  not  pradent  to  carry  the  tow  on  so  long  a  hawser,  breaking  a  channel 
proportioned  to  the  width  of  the  tug,  and  probably  little  more  than  the  width 
of  the  canal-boat,  so  that  sheering  on  the  hawser  would  bring  the  canal-boat 
with  considerable  yiolence  against  the  ice  on  either  side.  It  is  perfectly  ap- 
parent that  a  hawser  150  feet  long  would  permit  unnecessary  sheering  or 
swinging,  and  that  the  tow  would  be^  to  a  greater  extent  ungovernable.  What- 
ever doubt  exists  from  the  conflicting  statements  of  the  parties,  the  balance 
would  seem  to  turn  in  favor  of  the  libelant,  by  the  evidence  of  Mr.  Briggs, 
who  was  a  man  of  obvious  character  and  understanding,  and  familiar  with 
the  river  and  navigati6n  through  ice  therein." 

We  find  ourselves  unable  to  concur  in  this  conclusion  for  the  follow- 
ing reasons: 

First. — In  our  judgment  the  preponderance  of  evidence  tends  to  es- 
tablish the  proposition  that  a  hawser  from  125  to  150  feet  in  leng^  was 
a  proper  one  to  use.  The  tow  was  arranged  in  tandem  fashion  shortly 
after  leaving  Coxsackie.  The  master  of  the  canal-boat,  who  had  40 
years'  experience  on  the  river  and  had  been  frequently  towed  through 
floating  ice,  made  no  complaint  of  the  length  of  the  line  at  this  time. 
He  does  not  say  that  the  length  was  unusual  or  improper.  There  is 
testimony  that  at  one  time  he  called  to  the  tug  to  shorten  the  line,  but 
this  was  after  the  final  bump  was  given,  near  New  Baltimore,  to  which 
the  sinking  of  the  boat  is  attributed.  At  the  trial  he  testified  that  in 
his  judgment  a  70-foot  hawser  would  have  been  long  enough.  The 
only  other  witness  for  the  libelant  was  John  N.  Briggs,  the  consignee 
of  the  cargo,  who  evidently  impressed  the  court  as  a  most  intelligent 
and  disinterested  witness.  He  is  engaged  in  the  ice  and  coal  business 
at  Coeynians  and  was  certainly  not  qualified  to  express  an  expert  opin- 
ion upon  the  question  in  controversy.  He  testified  that  the  hawser 
should  not  have  been  more  than  30  or  40  feet  at  the  most.  Opposed 
to  this  extremely  meager  and  unsatisfactory  testimony  is  the  opinion 
of  several  experienced  river  pilots,  two  of  whom  have  spent  over  30 
years  in  navigating  the  Hudson,  that  not  only  was  the  hawser  of  the 
usual  and  proper  length,  but  that  it  would  have  been  impossible  to  han- 
dle the  tow  in  the  ice  with  a  shorter  line.  Not  alone  in  the  number  of 
the  witnesses,  but  also  in  their  experience,  does  the  testimony  of  the 
claimant  far  outweigh  that  of  the  libelant. 

Second. — The  District  Judge  had  the  jgreat  advantage  of  seeing  and 
hearing  the  witnesses  and,  in  ordinary  circumstances,  his  finding  upon 
a  disputed  question  of  fact  would  not  be  disturbed  on  appeal,  but  the 
rule  is  not  applicable  to  the  present  controversy  for  the  reason  that  it 
is  presented  in  this  court  upon  a  somewhat  different  state  of  facts. 
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The  District  Judge  was  in  doubt,  and  it  is  evident  that  the  testimony  of 
Mr.  Briggs  linally  induced  him  to  resolve  that  doubt  in  favor  of  the 
libelant.  Indeed,  he  says  so  explicitly.  Twice  in  the  opinion  Mr. 
Briggs  is  referred  to ;  once  as  "a  very  reliable  witness"  and,  again,  as 
"a  ^lan  of  obvious  character  and  understanding."  It  is  probable  that 
this  reliance  upon  the  testimony  of  Mr.  Briggs  was  due  in  a  great  meas- 
ure to  the  fact  that  he  testified  that  he  had  no  interest  in  the  contro- 
versy. On  the  reference  to  compute  the  amount  of  damages  he  pre- 
sented claims  aggregating  $167  and  was  allowed  by  the  commissioner 
$204;  which  included  a  partial  loss  on  the  cargo  of  $164.  In  an  evenly 
balanced  case  these  facts,  if  known  to  the  trial  judge,  might  have 
turned  the  scales  the  other  way.  Without  imputing  any  intentional 
wrong  to  Mr.  Briggs  we  are  unable,  upon  the  record  now  presented, 
to  regard  him  as  "a  very  reliable  witness." 

Third. — ^The  use  of  a  long  hawser  is  supported  by  reasoning  which 
seems  to  be  based  on  experience  not  only  but  upon  common  sense. 
Assuming  that  the  use  of  a  hawser  30"  or  40  feet  in  length  would  have 
a  tendency  to  lessen  the  swinging  of  the  tow,  a  point  which  is  by  no 
means  clear  on  the  proof,  it  seems  reasonably  cet;tain  that  this  would 
only  be  substituting  one  danger  for  another.  With  a  short  line  the 
boat  would  get  all  the  force  of  the  quick  water  from  the  wheel,  thus 
making  her  less  steady  and  harder  to  tow.  It  would  also  subject  her 
to  the  danger  of  having  ice  thrown  with  all  the  force  of  the  back-wash 
againat  her  bow.  In  addition  to  this  the  danger  of  collision  would 
be  serious.  It  frequently  happens,  indeed  it  happened  upon  the  morn- 
ing in  question,  that  upon  entering  a  field  of  ice  the  progress  of  the  tug 
is  impeded  and  almost  stopped.  In  such  circumstances  the  tow,  being 
only  40  feet  behind,  would  inevitably  overtake  the  tug  and  crash  into 
her  stern.  The  master  of  the  tug  in  arranging  his  tow  should  place 
the  boats  in  the  positions  which  experience  has  shown  to  be  the 
safest,  taking  into  consideration  all  the  dangers  to  be  apprehended. 
We  think  this  was  done  in  the  present  instance.  A  hawser  125  to  150 
feet  in  length  seems  to  combine  the  two  essentials  of  avoiding  the  back- 
wash and  at  the -same  time  enabling  the  tug  to  keep  command  of  the 
tow. 

Fourth. — It  appears  from  the  libelant's  testimony  that  the  first  severe 
blow,  the  one  which  Caused  the  disaster,  was  received  not  on  the  side 
but  "right  on  the  bow"  of  the  canal-boat.  Such  a  blow  could  hardly 
be  attributed  to  the  yawing  of  the  boat.  It  might  have  happened  with 
a  short  hawser,  or  two  hawsers,  or  with  the  boat  lashed  to  the  side  of 
the  tug.  The  assertion  that  it  was  the  result  of  using  a  hawser  150 
feet  in  lengtli  seems  hardly  warranted  by  the  proof.  Again,  the  chan- 
nel was  a  crooked  one  and  it  was  impossible  to  avoid  some  sheering  as 
the  tow  swung  around  the  turns.  The  boat  was  down  at  the  head  and 
had  a  starboard  list ;  she  had  no  rudder.  Had  she  been  properly  load- 
ed it  is  not  unlikely  that  her  tendency  to  sheer  would  have  been  over- 
come, to  some  extent,  at  least. 

Fifth. — The  burden  was  upon  the  libelant  to  establish  negligence  by 
a  preponderance  of  testimony  and  we  think  he  has  failed  to  do  so.  It 
is  unnecessary  to  consider  the  other  accusations  against  the  tug.  The 
trial  judge  unquestionably  selected  the  strongest  ground  upon  which 
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to  sustain  a  finding  of  negligence  and,  by  implication,  at  least,  he  found 
with  the  claimant  upon  the  other  allegations  of  fault.  The  tow  was 
properly  made  up  in  tandem  fashion  and  with  the  Remington,  which 
was  the  heaviest  loaded  boat,  ahead.  The  libelant  admits  this  and  the 
testimony  shows  that  it  would  have  been  practically  impossible  to  have 
towed  the  boats  abreast  or  in  any  other  way  than  the  one  adopted.  It 
would  have  been  an  idle  proceeding  to  have  sent  the  tender,  the  tug 
.Caswell,  ahead  to  break  a  channel.  The  Levy  was  perfectly  competent 
to  do  this,  and  did  do  it.  The  Caswell's  place  was  with  the  tow 
rendering  such  assistance  as  was  in  her  power.  During  the  greater 
part  of  the  time,  after,  leaving  Coxsackie,  she  was  made  fast  to  the  port 
side  of  the  Remington.  The  allegation  that  the  speed  of  the  tug  was 
excessive  is  unsupported  by  the  proof.  On  the  contrary  it  appears  that 
it  took  her  about  five  hours  to  make  the  distance  of  eight  miles  between 
Coxsackie  and  New  Baltimore.  She  towed  with  care  and  at  times 
barely  made  steerage  way. 

The  decree  of  the  District  Court  is  reversed,  with  costs,  and  the 
cause  is  remanded  with  instructions  to  dismiss  the  libel,  with  costs. 


THE  ONEIDA. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  21,  1904.) 

No.  7& 

L,  Bhippino— Damage  to  Caboo— Buboen  of  Peovino  Seawobthiness. 

In  a  suit  to  recover  for  loss  of  cargo  by  the  sinking  of  a  ship,  the  burden 
of  proving  seaworthiness  at  the  beginning  of  the  voyage  rests  upon  the 
shipowner. 

2.  Same— Seawobthiness— Instabilitt  Dub  to  Impbopsb  Loaoiro. 

A  vessel  cannot  be  said  to  be  seaworthy  for  a  voyage  where,  at  its  in- 
ception, she  has  little,  if  any,  metacentric  height,  and  a  list  of  8  or  9 
degrees,  and  her  cargo  weight  Is  so  distributed  that  her  instability  must 
increase  as  she  proceeds  from  the  consumption  of  coal  and  water. 

3.  Same— Habteb  Act. 

A  ship  started  on  her  voyage  with  a  list  of  8  or  9  degrees,  which  In- 
creased to  such  an  extent,  in  consequence  of  her  improper  loading,  that  it 
was  Imprudent  to  proceed,  and  she  put  In  at  an  Intermediate  port  Having 
opened  a  port  to  readjust  the  cargo  while  lying  at  a  pier,  the  ship  gave  a 
fludden  lurch,  which  brought  the  port  under  water,  and  she  sank,  dam- 
aging the  cargo.  Held,  that  the  damage  was  attributable  to  her  initial 
instability,  which  rendered  her  unseaworthy  at  the  beginning  of  the  voy- 
age, and  for  the  consequences  of  which  the  owners  were  not  exempted 
from  liability  by  the  Harter  act. 

4.  Same— Measure  of  Damages— Value  of  Damaged  Cargo. 

A  ship  carried  a  cargo  of  cotton  from  Charleston  to  New  York,  from 
which  place  it  was  to  be  forwarded  to  Liverpool,  but  undfer  a  separate  and 
Independent  contract  of  affreightment.  The  bill  of  lading  provided  that 
in  case  of  loss  or  damage  the  value  of  the  cotton  in  Charleston  at  the  time 

If  1.  Implied  warranty  of  seaworthiness,  see  note  to  The  Carib  Prince,  15  C. 
C.  A.  388. 

See  Shipping,  vol.  44,  Cent.  Dig.  §  482. 

T3.  Statutory  exemption  of  shipowners  from  liability,  see  note  to  Nord 
Deutscher  Lloyd  v.  President  of  Insurance  Co.  of  North  America.  49  C.  0.  A.  11. 
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of  sbfpment  shonld  be  taken  as  the  basis  for  computing  the  damages. 
The  cotton  was  damaged  before  Its  delivery  In  New  Tork  through  the 
unseaworthiness  of  the  ship.  Held,  that  the  contract  of  carriage  termi- 
nated In  New  York,  and  the  ship  was  entitled  to  credit  for  the  yalue  <^ 
the  cotton  In  Its  damaged  condition  In  that  market,  and  not  In  the  Llyer- 
pool  market,  and  that  It  was  error  to  give  credit  for  the  proceeds  of  Its 
sale  In  Liverpool,  less  the  freight  from  New  York,  the  amount  being  ma- 
terially less  than  would  have  been  realized  by  its  sale  In  New  York. 

ft.  Baicb— Ebbob  of  Sxtbvetobb— Estoppel. 

The  cotton  was  shipped  to  Liverpool  for  sale  In  compliance  with  the' 
recommendation  of  the  surveyors  who  adjusted  the  loss,  and  with  the 
knowledge  of  the  shipowners,  who  made  no  objection.  Held,  that  they 
were  not  bound  by  the  erroneous  decision  of  the  surveyors,  nor  estopped 
to  claim  credit  for  the  New  York  value  of  the  cotton,  where  they  at  no  time 
gave  a  positive  assent  to  the  substitution  of  the  Liverpool  value. 

8.  Bahe— Measubb  of  Damages. 

Under  a  bill  of  lading  for  cotton  to  be  carried  from  Charleston  to  New 
York,  which  provided  that  loss  or  damage  to  the  cotton  should  be  com- 
puted on  the  basis  of  its  value  at  the  time  and  place  of  shipment,  where 
it  was  delivered  in  New  York  In  a  damaged  condition,  the  shipowner  la 
not  entitled  to  have  the  amount  of  the  freight  deducted  from  its  value  aa 
ascertained  pursuant  to  such  provision. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  an  appeal  by  the  Clyde  Steamship  Company,  as  claimant  and  owner 
of  the  steamship  Oneida,  from  the  final  decree  of  the  District  Court  of  the 
.  Southern  District  of  New  York,  in  favor  of  the  libelant,  entered  February  17» 
1903,  for  the  sum  of  $40,112.82.  The  libelant,  J.  Raymond  Smith,  is  assignee 
of  the  owners  and  underwriters  of  the  cargo  of  the  Oneida  which  was  damaged 
by  reason  of  the  sinking  of  the  ship  at  Pier  29,  East  river,  New  York,  <m 
September  21,  1897.  The  opinion  of  the  District  Court  holding  the  Oneida 
liable  is  reported  in  108  Fed.  880. 

Henry  Galbraith  Ward  and  Charles  H.  Hough,  for  appeDant 
Wilhelmus  Mynderse,  for  appellee. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  We  concur  in  the  conclusion  of  the  District^ 
Court  that  the  Oneida  was  unseaworthy  when  she  left  Charleston.  A 
few  words  only  need  be  added.  The  burden  was  upon  the  claimant  to 
show  that  the  vessel  was  in  a  fit  condition  to  transport  the  cargo  under- 
taken to  be  carried ;  in  short,  that  she  was  seaworthy.  The  Southwark, 
191  U.  S.  1, 24  Sup.  Ct.  1, 48  L.  Ed. .  This  burden  has  not  been  sus- 
tained. The  Oneida  was  not  in  a  fit  condition  to  carry  her  cargo  to  Bos- 
ton, Mass.,  having  in  view  all  the  conditions  reasonably  to  be  expected 
during  the  voyage.  At  the  time  she  broke  ground  she  had  a  starboard  list 
of  eight  or  nine  degrees  and  within  24  hours  thereafter  she  rolled  over 
and  took  an  equal  list  to  port.  This  list  increased  until  the  morning 
of  the  20th  of  September  when  she  again  turned  to  starboard  with  a 
list  of  15  degrees,  which  was  gradually  increased,  and  at  one  time 
reached  24  degrees.  This  condition  cannot  be  accounted  for  either 
by  the  state  of  the  weather  or  the  slight  shifting  of  the  cargo.  The 
instability  indicated  at  Charleston  steadily  increased  as  the  ship  con- 
tinued her  voyage.  In  the  nature  of  the  case  this  was  inevitable  and 
must  have  been  known  to  her  master  at  the  time.    The  coal  and  water 


Digitized  by 


Google 


THE  ONEIDA.  689 

were  stowed  below  the  center  of  gravity  and  as  these  were  consumed 
the  tendency  to  become  topheavy  increased.  It  cannot  be  said  that  a 
vessel  is  in  a  seaworthy  condition  which  has  at  the  inception  of  her 
voyage,  little,  if  any,  positive  metacentric  height,  a  list  of  eight  or  nine 
degrees,  and  her  cargo  weight  so  distributed  that  her  instability  must 
increase  as  she  proceeds,  rerhaps  the  most  persuasive  proof  of  her 
inability  to  reach  her  destination  safely  is  found  in  the  fact  that  the 
list  increased  so  rapidly  that  on  the  morning  of  the  21st,  when  there 
was  a  starboard  list  of  22  degrees,  her  master,  fearing  that  she  would 
be  unable  to  reach  Boston,  put  into  the  port  of  New  York  in  dis- 
tress. 

The  subsequent  disaster  which  overtook  the  Oneida  can  be  traced  di- 
rectly to  the  improper  distribution  of  the  cargo  at  Charleston.  The 
sequence  of  events  leaves  little  room  for  doubt  regarding  this  proposi- 
tion. The  faulty  loading  produced  a  list  which  necessarily  increased 
as  the  vessel  proceeded.  Increasing  instability  made  the  completion 
of  the  voyage  imprudent  The  danger  of  continuing  made  deviation 
a  wise  precaution.  In  order  to  readjust  the  cargo  it  became  necessary 
to  open  a  cargo  port  in  the  lower  between  decks.  Opening  the  port, 
followed  by  the  sudden  lurch  of  the  ship,  caused  the  damage  to  the 
cargo.  Thus  the  damage  can  be  traced  directly  to  the  initial  insta- 
bility. This  was  a  fault  from  the  consequences  of  which  the  ship  is 
not  relieved  by  the  provisions  of  the  Hartcr  act  (Act  Feb.  13,  1893, 
c.  105, 27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]).  The  Southwark, 
supra,  and  cases  cited;  The  Germanic,  124  Fed.  i,  59  C.  C.  A.  521; 
The  C.  W.  Elphicke,  122  Fed.  439,  58  C.  C.  A.  421 ;  The  Manitou 
(D.  C.)  116  Fed.  60,  affirmed  (C.  C.  A.)  127  Fed.  554. 

The  claimant  contends  that  there  was  error  in  ascertaining  the  dam- 
ages, in  respect  to  the  foreign  shipments,  by  taking  into  consideration 
the  value  of  the  cotton  at  Liverpool  rather  than  at  New  York  where 
the  claimant's  contract  of  carriage  ended;  New  York  having  been 
substituted  for  Boston  by  agreement.  The  claimant  also  insists  that 
it  was  error  to  allow  the  libelant  coastwise  freight  on  the  cotton  from 
Charleston  to  New  York  and  ocean  freight  from  New  York  to  Liver- 
pool. The  commissioner  commenced  his  computation  by  fixing  the 
value  of  the  cotton  at  the  amount  stated  in  the  invoice.  Both  parties 
appear  to  be  content  with  this  basis  of  computation,  at  least  there  is  no 
exception  challenging  its  accuracy.  The  bill  of  lading  contains  the 
following  clause: 

'^In  ascertaining  the  amonnt  of  snch  damage  the  same  shaH  be  computed  at 
the  value  or  cost  of  the  said  goods  or  property  at  the  time  and  place  of  ship- 
ment" 

The  parties  diflFer  as  to  the  proper  construction  of  this  language, 
but  not  in  the  particular  now  under  consideration,  and  we  start,  there- 
fore, with  the  assumption  that  the  cost  or  value  of  the  cotton  at  the 
place  of  shipment  is  correctly  stated.  Should  the  ship  have  received 
credit  for  the  value  of  the  cotton  at  Liverpool  or  New  York?  Seventy- 
three  bales  of  damaged  domestic  cotton  were  sold  in  New  York  for 
$28.88  a  bale,  a  very  much  higher  price  than  was  obtained  in  Liverpool. 
We  think  the  contract  with  the  Oneida  simply  contemplated  a  carriage 
of  the  goods  to  Boston,  there  to  be  delivered  to  a  separate  and  wholly 
128F.- 
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independent  carrier.  When  this  delivery  was  made  the  obligation  of 
the  ship  terminated.  In  other  words  the  port  of  Boston  was  the  place 
of  destination  as  between  those  parties  and  there  the  value  of  the  goods 
in  their  damaged  condition  was  to  be  ascertained  irrespective  of  the 
fact  that  the  owners  had  contracted  with  a  separate  carrier  to  convey 
them  to  Liverpool.  Especially  is  this  true  in  a  case  where  the  through 
voyage  was  broken  up  by  the  refusal  of  the  subsequent  carrier  to  re- 
ceive the  goods  in  their  damaged  condition.  But  New  York  was  by 
the  request  of  the  owners  substituted  for  Boston  and  the  reciprocsd 
rights  and  obligations  of  the  parties -must  be  considered  as  they  ac- 
crued at  the  former  city.  Marshall  v.  N.  Y.  C.  R.  Co.,  45  Barb.  205, 
affirmed  48  N.  Y.  660.  The  claimant  was,  therefore,  entitled  to  credit 
for  the  value  of  the  cotton  at  New  York  unless  it  or  its  agents  agreed 
to  the  contrary.  It  was  the  opinion  of  the  surveyors  that  the  cotton 
should  be  forwarded  to  Liverpool  for  sale.  Mr.  Putnam  testified  as 
follows : 

"It  was  my  opinion,  based  on  the  Liverpool  market,  that  It  was  desirable  to 
forward  the  cotton  to  Liverpool.  New  York  is  a  large  market  for  damaged 
cotton;  it  is  a  good  market ;  New  York  and  Philadelphia.  Personally  I  know 
nothing  about  the  market  in  Liverpool  for  damaged  cotton.  There  are  large 
quantities  of  damaged  cotton  sold  in  Llyerpool,  probably  more  than  in  New 
York,  and  it  is  supposed  to  be  a  better  market  for  damaged  cotton  than  New 
York.  ♦  ♦  ♦  When  I  stated  to  Messrs.  William  P.  Clyde  &  Company  that 
it  was  advisable  to  send  the  damaged  cotton  to  Liverpool  under  through  bills 
of  lading  they  didn't  object  to  it  at  all,  they  didn't  make  any  effort,  they  tried 
to  do  it  ♦  •  ♦  I  know  of  no  interest  they  had  in  the  cotton  after  delivery 
under  through  bill  of  lading  to  Boston.  ♦  ♦  ♦  If,  in  point  of  fact,  it  ap- 
pears that  the  cotton  that  was  forwarded  to  Liverpool  sold  at  very  much  lower 
rates  it  simply  indicates  an  error,  In  my  judgment,  In  having  it  go  forward." 

Mr.  Coe,  an  average  adjuster,  testified : 

••The  damaged  cotton  was  delivered  to  the  underwriters  against  their  guar- 
antees, and  they  had  the  sole  control  and  disposition  of  it" 

The  cotton  went  forward  with  the  full  knowledge  of  Clyde  &  Co., 
and  it  is  true  that  they  did  not  object,  but  we  fail  to  find  th^t  they  as- 
sented to  the  proposition  that  the  value  of  the  cotton  was  to  be  ascer- 
tained with  reference  to  the  Liverpool  market  and  that  the  entire  ex- 
pense of  getting  it  there  was  to  be  borne  by  them.  The  contention  of 
the  libelant  is  that  the  claimant's  rights  were  entirely  in  the  hands 
of  the  surveyors  and  that  the  claimant  was  remediless  no  matter  how 
ill-advised  their  recommendations  might  be  or  how  disastrous  the  con- 
sequences, provided  they  were  made  in  good  faith.  "If  the  survey- 
ors," says  the  brief,  "had  reported  that  the  damaged  cotton  could  be 
sold  to  the  best  advantage  in  Kamchatka,  it  would  have  been  quite 
proper  to  send  it  there  for  sale,  and  the  expenses  of  the  transportation 
would  be  a  charge  against  the  proceeds  of  the  sale."  It  would  seem  to 
follow  as  a  natural  conclusion  from  this  contention  that  the  insurers 
and  owners  were  at  liberty  to  convey  the  cotton  from  port  to  port  until 
one  was  found  where  market  conditions  were  favorable,  and  always 
at  the  expense  of  the  claimant.     We  cannot  accede  to  this  view. 

There  is  force  in  the  suggestion  that  when  the  cotton  was  forwarded 
all  parties  expected  a  general  average  in  which  event  the  adjustment 
would  have  been  made  with  reference  to  values  and  losses  at  New 
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York.  This  is  evidenced,  inter  alia,  by  the  indemnity  agreement, 
dated  September  2T,  iSg/,  which  the  underwriters  gave  to  the  Oneida. 
The  first  and  third  clauses  are  as  follows : 

"First:  To  protect,  indemnify  and  hold  harmless  the  said  steamer  Oneida, 
her  owners,  agents  and  all  concerned  therein,  from  and  against  any  claim  or 
demand  that  is  or  may  he  made  for  any  damage  or  loss  that  may  be  claimed 
to  have  been  caused  by  the  deviation  or  change  of  route  aforesaid.  This  agree- 
ment not  to  prejudice  any  claims  which  the  owners,  shippers  or  underwriters 
of  said  cotton  may  have  by  reason  of  occurrences  prior  to  the  date  hereof. 
♦  ♦  •  Third:  To  pay  upon  demand  such  proportion  of  general  average, 
salvage  and  special  charges  on  said  cotton,  sound  and  damaged,  as  may  be 
found  to  be  due  on  adjustment" 

In  view  of  all  the  circumstances  and  conditions,  we  do  not  think  that 
the  mere  acquiescense  of  the  agents  of  the  claimant  in  the  forwarding 
of  the  cotton  to  Liverpool  binSs  the  claimant  to  the  extent  of  charging 
it  with  the  entire  loss  attributable  to  an  act  which  is  now  conceded 
to  have  been  a  serious  mistake.  The  cotton  did  not  belong  to  claim- 
ant. Even  had  an  objection  been  made  there  was  no  power  to  enforce 
it.  The  case  presents  no  elements  of  an  estoppel.  The  owners  saw 
fit  to  send  the  cotton  to  a  foreign  market  but  this  does  not  change  the 
rule  of  damages  in  the  absence  of  an  agreement  express  or  implied  that 
such  was  the  intention  of  the  parties.  It  follows,  of  course,  as  a  corol- 
lary of  the  foregoing  that  the  claimant  should  not  be  charged  with  the 
ocean  freight. 

The  failure  to  object  to  the  substitution  of  the  Liverpool  market  for 
the  New  York  market  did  not  operate  to  bind  the  claimant  to  the 
large  outlay  necessary  in  order  to  get  the  goods  to  the  former  market. 
Something  more  than  mere  silence  was  necessary  to  produce  such  an 
obligation.  Not  only  is  there  no  evidence  that  the  claimant  agreed  that 
it  would  pay  the  ocean  freight  but  on  the  contrary  the  record  shows 
that  the  claimant  at  all  times  expected  to  be  paid  for  the  service.  Clyde 
&  Co.  rendered  their  freight  bill  to  Johnson  &  Higgins  and  at  no  time 
waived  their  right  to  be  reimbursed  for  the  outlay  thus  occasioned. 
The  libelant  relies  solely  on  a  negative  acquiescence  where  an  affirma- 
tive promise  is  required. 

The  only  remaining  exceptions,  necessary  to  be  considered,  are  those 
challenging  the  action  of  the  commissioner  in  adding  the  coastwise 
freight,  paid  the  claimant,  to  the  invoice  value,  thus  depriving  the 
claimant  of  the  freight  earned  in  carrying  the  cotton  from  Charleston 
to  New  York.  Were  this  an  ordinary  action  at  common  law,  with 
no  express  stipulations  between  the  parties  regulating  the  measure  of 
damage,  the  ruling  of  the  "commissioner  in  this  regard  could  not  be 
sustained.    The  rule  governing  such  cases  is  well  stated  as  follows : 

"The  damage  sustained  by  the  plaintiff  from  the  failure  to  perform  this  con- 
tract was  clearly  the  value  of  the  apples  in  New  York  at  the  time  they  should 
have  been  delivered,  pursuant  to  the  coutract,  in  the  condition  the  defendant 
undertook  to  deliver  them,  less  the  price  to  be  paid  for  the  service."  Sturgess 
V.  Bissell,  46  N.  T.  462;  Rodoconachi  v.  Milburn,  18  Q.  B.  D.  67. 

In  the  present  case,  however,  the  parties  have  seen  fit  to  agree  to 
compute  the  damage  in  case  of  loss  at  the  value  or  cost  of  the  property 
at  the  place  of  shipment,  and  there  is  much  force  in  the  argument  that, 
in  such  circumstances,  the  shipper  should  not  lose  the  amount  paid  for 
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freight.  We  are  not  disposed  to  interfere  with  the  action  of  the  com- 
missioner in  following  a  rule  which  has  long,  been  established  in  the 
admiralty  courts.  Pearse  v.  Quebec  S.  S.  Co.  (D.  C.)  24  Fed.  285; 
The  Lydian  Monarch  (D.  C.)  23  Fed.  298. 

It  follows  that  the  decree  must  be  reversed,  without  costs  in  this 
court,  and  the  cause  remanded  to  the  District  Court  with  instructions  to 
compute  the  damages  in  accordance  with  this  opinion. 

WALLACE,  Circuit  Judge  (concurring).  In  concurring  in  the  opin- 
ion of  the  court  I  deem  it  proper  to  state  the  reasons  why,  as  it  seems 
to  me,  the  ship,  and  not  the  cargo  owner,  should  bear  the  part  of  the 
loss  represented  by  the  freight  upon  the  damaged  goods  from  Charles- 
ton, the  place  of  shipment,  to  New  York,  the  substituted  place  of  de- 
livery. 

The  general  rule  is  that,  in  case  of  a  loss  of  the  goods,  the  carrier  is 
liable  to  the  shipper  for  their  market  value  at  the  point  of  destination, 
less  the  amount  of  the  freight  charges  due  for  tfieir  transportation; 
and  the  same  rule  applies  where  the  goods  are  merely  damaged,  and 
are  delivered  in  their  damaged  condition,  with  the  qualification  that 
the  value  of  the  goods  in  their  damaged  condition  is  to  be  deducted. 
Presumably  the  cost  of  transportation  to  the  place  of  destination  is  an 
element  of  the  market  value  of  the  goods  at  that  place ;  and  when  the 
shipper  recovers  their  market  value,  or  upon  the  basis  of  their  market 
value  at  that  place,  he  obtains  full  indemnity.  As  the  shipper  thus 
gets  the  benefit  of  the  transportation,  the  carrier  should  not  lose  the 
freight.  In  the  present  case,  however,  the  general  rule  is  deflected  by 
the  peculiar  condition  in  the  bill  of  lading.  That  condition  was  as  fol- 
lows: 

"It  Is  further  mutually  agreed  tbat  In  case  any  loss,  detriment,  or  damage 
Is  done  to  or  sustained  by  any  of  the  goods  or  property  herein  receipted  for 
during  transportation,  ♦  ♦  ♦  in  ascertaining  the  amount  of  such  damage 
the  same  shall  be  computed  at  the  value  or  cost  of  said  goods  or  property  at 
the  time  and  place  of  shipment" 

Obviously,  this  clause  cannot  be  construed  literally,  as  it  would  be 
preposterous  to  suppose  that  the  parties  intended  that,  in  case  of  a  par- 
tial or  even  a  trifling  damage,  the  loss  should  be  estimated  at  the  whole 
value  or  cost  of  the  goods.  In  reason  it  must  mean  either  that  the 
damage  recoverable  shall  not  exceed  the  cost  or  value  of  the  goods  at 
the  time  and  place  of  shipment,  of,  alternatively,  that  as  a  basis  for 
computing  the  damages  their  cost  or  value  at  the  place  of  shipment 
is  to  be  substituted  for  their  market  value  at  the  place  of  destination. 
The  language  is  more  consistent  with  the  latter  meaning.  The  clause 
was  probably  inserted  for  the  benefit  of  both  parties,  and  to .  relieve 
either  from  the  chances  of  an  excessive  loss  arising  by  abnormal  fluc- 
tuations in  the  market  value  of  the  goods  occurring  after  the  time 
of  shipment,  and  whereby  the  market  value  at  the  time  of  delivery 
might  be  much  higher  or  much  lower  than  at  the  time  of  shipment, 
or  than  ordinarily.  Reading  it  as  intended  to  eliminate  an  element 
of  uncertainty  in  estimating  possible  loss,  it  can  be  given  due  effect 
without  burdening  the  shipper  with  the  cost  of  the  transportation  of 
the  goods.    Under  a  bill  of  lading  like  the  present  the  shipper's  loss 
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is  fairly  measured  by  the  difference  between  the  cost  or  value  of  the 
goods  at  the  time  and  place  of  shipment  and  their  value  in  their  dam- 
aged condition  at  the  place  of  delivery,  together  with  the  expenses  in- 
curred for  their  transportation.  The  carrier  really  obtains  the  bene- 
fit of  the  transportation,  and  the  shipper  does  not,  because,  applying 
this  rule  of  damages,  the  carrier  is  allowed  the  value  of  the  damaged 
goods  at  their  place  of  delivery.  There  is  no  justice  in  requiring  the 
shipper  to  pay  for  a  benefit  which  inures  wholly  to  the  carrier. 


IRON  CITY  TOOLWORKS,  Limited,  ▼.  WELISCH. 
(Circuit  Court  of  Appeals,  Third  Circuit    February  17,  1904.) 

No.  48. 

1.  Sales— Patented    Abticleb— Aobeement    to    Manufactueb— Delivebt— 

DAifAOBs— Loss  OF  Pbofits. 

In  an  action  for  breach  of  a  contract  to  manufacture  and  deliyer  to 
plaintiff  patented  picks  intended  for  sale  to  Alaska  miners,  by  reason  of 
defendant's  failure  to  deliver  the  same  as  agreed,  no  element  of  loss  of 
profits  could  be  considered  in  the  computation  of  damages  which  was  un- 
certain, speculative,  and  not  clearly  and  unqualifiedly  proved. 

2.  Same— Evidence. 

In  an  action  to  recover  for  breach  of  defendant's  contract  to  manu- 
facture and  deliver  patented  picks  to  plaintiff,  which  he  intended  to  sell 
to  Alaska  miners,  evidence  of  anticipated  profits,  based  on  plaintiff *s  .sale 
of  a  sample  pick  or  picks  to  a  miner,  which  had  been  made  in  a  blacksmith 
shop,  at  retail,  before  the  making  of  the  contract,  and  as  to  his  opinion 
concerning  the  market  for  the  same  had  they  been  deUvered  as  agreed, 
was  Inadmissible,  as  too  remote  and  speculative. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Wm.  R.  Blair,  for  plaintiff  in  error. 
Wm.  B.  Rodgers,  for  defendant  in  erron 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  McPHERSON, 
District  Judge. 

GRAY,  Circuit  Judge.  In  the  court  below,  Welisch,  the  defendant  m 
error,  was  plaintiff,  and  the  Iron  City  Toolworks,  Limited,  the  plain- 
tiff in  error,  was  defendant.  The  action  was  one  of  assumpsit,  brought 
by  plaintiff  against  the  defendant,  to  recover  damages  alleged  to  have 
resulted  from  a  breach  of  contract  between  the  plaintiff,  a  citizen  of  the 
state  of  California,  and  the  defendant,  a  partnership  association  exist- 
ing under  the  laws  of  the  state  of  Pennsylvania,  doing  business  at 
Pittsburg  in  that  state.  The  facts  disclosed  by  the  record,  so  far  as 
they  are  pertinent  to  the  question  before  us,  are  as  follows : 

The  original  contract  between  the  parties  was  in  writing,  dated  June 
25,  1900,  and  therein  the  defendant,  for  the  consideration  mentioned, 
undertook  to  manufacture  for  the  plaintiff  one  thousand  pickeyes  and 
ten  thousand  picks,  to  be  shipped  not  later  than  ninety  days  from  date 
to  the  plaintiff,  in  California.  One  hundred  dollars  was  paid  in  cash, 
and  $2,700  deposited  in  escrow  in  a  Pittsburg  bank.    The  pick  was 


Digitized  by 


Google 


694  128  FBDERAL  REPORTER. 

of  a  certain  kind,  for  which  the  plaintiff  had,  in  1892,  obtained  letters 
patent.  It  was  called  an  adjustable  pick;  that  is,  the  arms  or  points 
of  the  pick  are  detachable  from  the  central  part,  or  the  pickeye,  into 
which  the  handle  is  inserted.  Delivery  was  not  made  by  defendant,  in 
accordance  with  the  contract,  at  the  expiration  of  90  days,  but  a  sample 
pickeye,  with  points  to  match,  was  shipped  to  and  received  by  the 
plaintiff  in  California.  The  plaintiff  objected  that  the  adjustable  parts 
of  the  sample  did  not  fit,  but  he  kept  the  same  in  his  own  possession 
until  November  25,  1900,  when  he  visited  the  defendant  in  Pittsburg, 
and  agreed  that  defendant  should  go  on  and  complete  the  order,  one 
half  of  the  picks  to  be  delivered  in  December,  1900,  and  the  other  half 
in  January,  1901,  neither  party  waiving  any  rights  he  then  had.  De- 
fendant failed  to  funiish  the  picks  within  the  time  thus  extended,  and, 
on  February  2,  1901,  the  suit  was  brought  in  the  court  below.  The 
trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  for 
$2,750.  The  plaintiff  in  error  has  filed  here  14  assignments  of  error 
to  the  admission  of  testimony  and  to  the  charge  of  the  court. 

The  main  question,  however,  underlying  them  all,  and  with  which  we 
are  here  alone  concerned,  is,  whether  the  plaintiff  was  entitled  to  re- 
cover as  damages,  alleged  profits  which  he  claimed  he  might  have  real- 
ized but  for  the  breach  of  contract  on  the  part  of  the  defendant.  Over 
the  objection  of  the  defendant,  the  plaintiff  was  allowed  to  testify,  as 
follows : 

"Q.  Were  picks  of  this  kind  in  demand  for  the  purpose  of  the  Alaska  mining 
operations?  A.  Yes,  sir.  Q.  Well,  was  that  a  large  demand,  or  not?  A.  Well, 
it  is  the  most  practical  pick.  Of  course  we  don't  all  agree  upon  that  point, 
but  this  new  pick  In  comparison  with  the  old  pick  Is  as  a  breach  loading  gun 
would  be  to  a  muzzle  loading  gun.  Q.  State  Whether  there  was  a  demand  for 
picks  of  this  character  such  as  this.  A.  There  was  a  demand  for  picks,  and 
the  better  the  pick  the  more  demand  for  them.  ♦  ♦  •  Q.  Well,  Mr.  Welisch. 
would  you  have  been  able  to  have  sold  these  picks  if  they  had  been  delivered 
In  the  season  of  1900?  A.  Why,  yes,  sir.  ♦  ♦  ♦  Q.  Mr.  Wellsch,  at  what 
profit  could  you  have  sold  these  goods  if  they  had  been  delivered  according  to 
contract?  A.  I  have  not  had  a  direct  ofFer  because  I  had  nothing  to  deliver 
as  far  as  the  Jobbing  of  it  was  concerned.  Retail,  I  was  offered  five  dollars 
a  pick  by  a  miner  going  out,  that  is  a  pick  and  two  points.  That  was  retail. 
They  offered  to  me  to  take  along  and  so  save  weight  and  time." 

This  testimony  is  somewhat  indefinite,  but,  as  plaintiff  afterwards 
testifies  that  this  was  in  San  Diego,  where  he  was  then  in  the  clothing 
business,  and  that  he  removed  to  San  Francisco  in  May,  1900,  we  must 
assume  that  this  was  prior  to  that  month,  and  therefore  prior  to  the 
making  of  the  contract  in  question ;  and  further,  that  the  pick  or  picks 
that  were  sold  to  a  single  miner,  were  of  the  sample  picks  which  he 
testified  to  having  had  made  by  a  local  blacksmith.  The  plaintiff 
further  testified  that,  in  May,  1900,  he  sold  out  his  men's  furnishing 
and  clothing  business,  in  the  city  of  San  Diego,  Cal.,  and  removed 
to  the  city  of  San  Francisco ;  that  at  the  time  of  the  making  of  the 
contract  with  the  defendant,  there  was  a  great  excitement  over  the  dis- 
covery of  gold  in  Alaska,  and  that  40,000  miners  went  to  Alaska  during 
that  season,  and  that  there  was  a  great  demand  for  picks.  Upon  this 
testimony  of  the  plaintiff  himself,  as  to  what  profits  he  believed  he 
might  have  made,  had  the  contract  been  fulfilled  according  to  its 
terms,  the  learned  judge  of  the  court  below  charged,  as  follows: 
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•  "It  will  be  f6r  yoQ  to  determine  whether  there  was  a  breach  of  this  contract, 
whethei'  there  was  any  delivery  here  of  the  subject-matter  of  this  contract 
within  the  extended  time,  within  the  two  months.  If  yon  find  npon  those  ques- 
tions in  fayor  of  the  plaintiff,  you  will  then  be  confronted  with  the  question 
of  damages.  This  article,  the  subject-matter  of  this,  written  contract,  was  not 
an  article  upon  the  general  market ;  that  is  to  say,'  the  plaintiff  could  not  go 
into  the  general  market  and  buy  these  picks.  It  was  a  patented  article.  If 
it  had  been  an  ordinary  article  of  commerce,  such  as  flour,  coal,  or  ores,  or 
any  manufactured  article  in  common  use  and  common  sale,  the  market  value 
would  be  the  standard  to  which  the  jury  would  resort  in  settling  damages, 
but  this  article' was  not  upon  the  general  market,  it  was  a  pateated  pick,  and 
therefore  I  charge  you  that  in  view  of  the  subject-matter  of  this  contract, 
and  looking  at  all  the  circumstances  surrounding  the  transaction  as  testified 
by  both  sides,  that  the  measure  of  damages  here  is  the  actual  loss  the  plain- 
tiff sustained  by  the  defendant's  breach.  *  •  *  Under  the  evidence  in  ttiis 
case,  you  will  determine  what  the  plainti£f  could  have  sold  these  picks  for 
if  they  had  been  delivered  to  him  in  accordance  with  the  terms  of  his  con- 
tract You  will  remember  that  the  delivery  under  the  written  contract  was 
to  take  place  within  ninety  days,  not  later  than  the  23d  or  24th  of  September, 
and  you  will  not  fall  to  observe  that  If  the  plaintiff's  version  of  the  extension 
of  the  agreement  is  correct,  and  upon  that  subject  the  letter  here  speaks,  his 
rights  under  the  written  contract  were  preserved,  'neither  party  waiving  any 
rights  he  now  has,'  so  that  if  the  terms  of  the  extension  agreement  were  not 
complied  with  by  the  defendant,  the  plaintiff  had  a  right  and  has  a  right  to 
fall  back  upon  any  breach  that  occurred  on  the  original  contract,  and  you 
will  ascertain  from  the  evidence  what  his  loss,  what  his  actual  loss,  was  by 
reason  of  the  failure  of  the  defendant  company  to  furnish  these  picks.  The 
law  in  a  case  of  this  kind  seeks,  as  far  as  is  humanly  possible,  to  give  com- 
pensation to  one  who  has  been  aggrieved  by  a  breach  of  contract,  pecuniary 
compensation,  and  in  accordance  with  that  principle  of  law  I  have  instructed 
you,  and  I  now  repeat  the  instruction,  that  the  true  measure  of  damages  here, 
the  just  and  legal  measure  of  damages,  is  the  actual  loss  which  the  plaintiff 
sustained  by  reason  of  the  failure  to  deliver  these  picks  for  the  purpose  for 
which  they  were  intended.  You  have  the  testimony  of  the  plaintiff  as  to  the 
demand  and  as  to  what  he  was  offered  ft>r  these  picks,  and  you  have  in  the 
ordar  figures  by  which,  it  seems  to  me,  you  may  arrive  at  the  actual  loss  he 
sustained  if  you  find  in  his  favor." 

The  learned  judge  stated  to  the  jury  that  the  true  measure  of  dam- 
ages here,  was  the  actual  loss  which  the  plaintiff  sustained  by  reason  of 
the  failure  to  deliver  these  picks  for  the  purpose  for  which  they  were 
intended.  This,  as  a  broad  statement  of  the  general  rule,  is  quite  cor- 
rect. The  difficult  question  is,  what  are  the  elements  of  this  "actual 
loss,"  which  is  to  be  the  measure  of  damage  in  a  given  case?  or,  in 
this  case,  how  far  are  expected  profits,  or  profits  which  plaintiff  claims 
might  have  been  realized  but  for  the  breach  of  contract  by  the  defend- 
ant, such  an  element?  No  element  of  loss  can  be  considered  in  the 
computation  of  damages,  that  is  not  clearly  and  unqualifiedly  proved, 
and  for  this  reason,  the  general  rule,  correctly  stated  by  the  learned 
judge  in  his  charge,  has  always  excluded  proof  of  uncertain  or  spec- 
ulative profits.  So,  where  there  is  no  market  price  for  an  article,  dam- 
ages cannot  be  computed  upon  the  belief  of  plaintiff,  or  other  witnesses, 
whether  more  or  less  probable,  that  the  commodity  contracted  for, 
and  not  delivered,  could  have  been  sold  for  a  certain  price.  Such  evi- 
dence has  not  the  degree  of  certainty  required  by  the  law,  and  the  hard- 
ship that  may  in  particular  cases  accrue  to  individual  plaintiffs  by 
the  exclusion  of  such  testimony,  must  be  weighed  against  the  greater 
hardship  and  inconvenience  that  would  result  in  the  administration 
of  justice  from  the  admission  of  testimony  of  so  vague  and  indefi- 
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nite  a  character.  An  exception  to  the  general  rule,  excluding  expected 
profits  as  a  basis  for  the  computation  of  damages,  or  perhaps  it  would 
be  better  called  a  modification  of  its  application,  is  found  in  cases  where 
the  failure  of  the  defendant,  to  deliver,  has  at  least  deprived  the  plain- 
tiff of  the  benefit  of  a  definite  contract  which  he  has  made  in  reliance 
on  the  fulfillment  of  his  contract  with  the  defendant.  The  doctrine  in 
this  regard  is  clearly  stated  in  Western  Union  Telegraph  Company  v. 
Hall,  124  U.  S.  444,  8  Sup.  Ct,  577,  31  L.  Ed.  479,  as  follows: 

"It  has  been  weU  settled  since  the  decision  In  Masterton  v.  The  Mayor  of 
Brooklyn,  7  IIlll,  61  [42  Am.  Dec.  38],  that  a  plaintiff  may  rightfully  recover 
a  loss  of  profits  as  a  part  of  the  damages  for  breach  of  a  special  contract,  but 
in  such  a  case  the  profits  to  be  recovered  most  be  such  as  would  have  accrued 
and  grown  out  of  the  contract  Itself  as  the  direct  and  immediate  result  of  its 
fulfillment  In  the  language  of  the  Supreme  Judicial  Court  of  Massachusetts, 
In  Fox  V.  Harding,  7  Cu8h<  516:  'These  are  part  and  parcel  of  the  contract 
itself,  and  must  have  been  in  the  contemplation  of  the  parties  when  the  agree- 
ment was  entered  into.  But  if  they  are  such  as  would  have  been  realized  by 
the  party  from  other  Independent  and  collateral  undertakings,  although  en- 
tered into  In  consequence  and  on  the  faith  of  the  principal  contract,  then  they 
are  too  uncertain  and  remote  to  be  taken  into  consideration  as  a  part  of  the 
damages  occasioned  by  the  breach  of  the  contract  in  suit'    Page  522." 

In  Howard  v.  Stillwell  &  Bierce  Mfg.  Co.,  139  U.  S.  205,  11  Sup. 
Ct.  503,  35  L.  Ed.  147,  Mr.  Justice  Lamar,  in  delivering  the  opinion  of 
the  court,  says: 

"The  authorities  both  in  the  United  States  and  Bngland  are  agreed  that, 
as  a  general  rule,  subject  to  certain  well-established  qualifications,  the  antici- 
pated profits  prevented  by  the  breach  of  a  contract  are  not  recoverable  In  the 
way  of  damages  for  such  breach ;  but  in  the  application  of  this  principle  the 
same  uniforlnity  in  the  decisions  does  not  exist  In  some  cases  of  almost 
exact  analogy,  in  the  facts,  the  adjudications  of  the  courts  In  the  different 
states  are  directly  opposite.  The  grounds  upon  which  the  general  rule  of  ex- 
cluding profits,  in  estimating  damages,  rests,  are  (1)  that  in  the  greater  number 
of  cases  such  expected  profits  are  too  dependent  upon  numerous,  uncertain 
and  changing  contingencies  to  constitute  a  definite  and  trustworthy  measure 
of  actual  damages;  (2)  because  such  loss  of  profits  is  ordinarily  remote  and 
not,  as  a  matter  of  course,  the  direct  and  immediate  result  of  the  nonfulfill- 
ment of  the  contract ;  (3)  and  because  most  frequently  the  engagement  to  pay 
such  loss  of  profits,  in  case  of  default  in  the  performance,  is  not  a  part  of  the 
contract  itself,  nor  can  it  be  implied  from  its  nature  and  terms." 

In  that  case,  it  was  decided  that  evidence  as  to  the  profits  expected 
to  be  derived  from  the  sale  of  flour,  which  plaintiffs  would  have  man- 
ufactured had  defendants  furnished  the  machinery  for  doing  so,  ac- 
cording .to  contract,  could  not  be  admitted.  Such  losses  were,  in  the 
opinion  of  the  court,  "rather  remote  and  speculative  than  direct  and 
immediate  results  from  the  breach  alleged." 

We  think  that,  by  the  great  weight  of  authority,  the  testimony  as  to 
what  profits  the  plaintiff  might  have  made  by  the  sale  of  these  picks, 
had  they  been  delivered  according  to  their  contract,  should  be  exclud- 
ed as  too  remote  and  uncertain  to  form  the  basis  of  a  finding  of  dam- 
ages. And  this  too,  even  if  the  testimony  as  to  such  nuticipated  profits 
had  been  more  certain  and  precise  than  it  was.  As  '<  is,  the  evidence  is 
wholly  confined  to  the  testimony  of  the  plaintiff  himself,  who  testifies 
merely  as  to  his  opinion  and  belief,  stating  no  fact  except  the  one 
so  vaguely  testified  to,  of  his  sale  of  a  sample  r^ick  or  picks  to  a  miner, 
prior  to  the  making  of  the  contract.    As  plaintiff  himself  says,  this 
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was  a  retail,  and  not  a  jobbing,  sale,  and  it  would  be  manifestly  unjust 
to  make  it  the  criterion  of  the  price  the  plaintiflE  would  have  received 
for  the  whole  number  of  picks  contracted  for,  had  they  been  delivered. 
What  the  cost  and  expense  to  the  plaintiff  would  be,  in  making  the 
sale  of  these  picks,  is  not  alluded  to.  No  facts  are  adduced  in  support 
of  plaintiff's  opinion.  It  is  hard  to  imagine  a  case  where  profits  could 
be  more  justly  characterized  as  speculative  and  uncertain. 

We  are  of  opinion  that  the  learned  judge  in  the  court  below  erred 
in  submitting  to  the  jury,  as  a  basis  for  their  computation  of  damage, 
the  question  of  what  profits  the  plaintiff  might  have  gained  by  the  sale 
of  the  picks,  had  they  been  delivered  to  hmi  by  defendant,  according 
to  contract. 

For  this  reason,  the  judgment  below  must  be  reversed,  and  a  venire 
de  novo  awarded 


ARE  FOO  et  al.  ▼.  UNITED  STATES.    HOO  FONO  et  al.  T.  SAME.    JUNO 

MAN  y.  SAME. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  23, 1904) 

No8.86,87,119. 

L  Geinsss— Exclusion— Findings— Review. 

Where  a  commissioner's  determination  rejecting  the  evidence  of  citi- 
zenship in  a  proceeding  for  the  deportation  of  a  Chinese  alien  on  the 
ground  that  he  did  not  believe  the  testimony  that  the  defendant  was  only 
29  years  of  age  was  affirmed  by  the  district  Judge,  and  there  Is  nothing 
in  Uie  record  to  show  that  the  commissioner's  conclusion  as  to  defendant's 
age  was  incorrect,  the  ruling  will  be  affirmed. 

IL  Same. 

Where  a  witness  to  the  citizenship  of  a  Chinese  alien  testified  that  de- 
fendant was  bom  in  the  United  States,  but  was  unable  to  state  any  facts 
concerning  the  village  where  It  was  alleged  defendant  was  born,  and  where 
the  witness  testified  he  lived  for  18  years — the  only  event  which  he  re- 
called with  certainty  being  defendant's  birth — and,  in  answer  to  a  ques- 
tion as  to  his  business,  stated  that  he  did  "odd  jobs  and  loaf,"  a  finding 
of  the  commissioner  rejecting  his  testimony,  affirmed  by  the  district  Judge, 
will  be  affirmed  on  appeal. 

8.  Same--Offeb  to  be  Swobn. 

Where  a  witness  to  the  citizenship  of  an  alleged  Chinese  alien  was  not 
impeached  or  discredited,  but  was  clear  and  straightforward,  and  no  crit- 
icism was  made  with  regard  to  the  same  by  the  commissioner,  and  the 
\^  alleged  alien  was  not  requested  to  be  sworn  in  his  own  behalf,  his  fail- 
ure to  offer  himself  as  a  witness  was  not  a  sufficient  reason  for  ordering 
him  deported. 
Lacombe,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  New  York. 

These  ar^  appeals  from  decisions  of  the  District  Judge  of  the  North- 
em  District  of  New  York,  affirming  orders  of  United  States  commis- 
sioners adjudging  that  the  appellants  are  Chinese  laborers  unlawfully 

1 1.  Citizenship  of  Chinese  see  notes  to  Gee  Fook  Sing  ▼.  United  States,  1 
a  a  A.  212;  Lee  Sing  Far  ▼.  United  States,  35  a  a  A.  832. 
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witliin  the  United  States  and  ordering  their  deportation  to  the  Empire 
of  China.    The  appeals  were  argued  together. 

R.  M.  Moore,  for  appellants. 
Taylor  L.  Amis,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  TOWN  SEND,  and  COXE,  Circuit  Judges, 

COXE,  Circuit  Judge.  In  the  case  of  Ark  Foo  and  Ark  Toy  the 
commissioner  states  his  reason  for  rejecting  the  evidence  of  citizenship 
offered  in  their  behalf  as  follows : 

•The  two  defendants  were  In  court  and  the  witness  swears  that  the  defend- 
ant Ark  Foo  Is  twenty-nine  years  of  age.  I  was  satisfied  from  said  defendant's 
appearance  that  he  was  certainly  over  forty  years  of  age  and  therefore  placed 
no  reliance  in  the  witness'  story." 

The  district  judge  held  that  the  commissioner's  determination  in  this 
regard  should  not  be  disturbed  on  appeal.  We  concur  in  this  ruling. 
There  is  nothing  in  the  record  to  show  that  the  conclusion  as  to  Ark 
Foo's  age  was  incorrect.  At  the  argument  a  photograph  of  Ark  Foo 
purporting  to  have  been  taken  in  December,  1903,  was  handed  to  the 
court.  Even  though  we  were  permitted  to  consider  this  photograph 
it  proves  nothing  that  enables  us  to  say  that  the  commissioner  was 
wrong  in  his  conclusion  that  Ark  Foo  is  over  40  years  of  age.  To  the 
commissioner  is  delegated  the  duty  to  determine,  in  the  first  instance, 
these  questions  of  fact,  and  if  it  were  perfectly  apparent  to  him,  as 
he  says  it  was,  that  the  appellants*  witness  had  falsely  stated  the  age 
of  one  of  them  the  commissioner  was  justified  in  rejecting  the  entire 
testimony. 

In  the  case  of  Hoo  Fong  and  Lee  Cheong  Ging  the  commissioner 
declined  to  give  weight  to  the  testimony  of  the  appellants'  witness, 
called  to  establish  their  citizenship  in  the  United  States,  because  he 
was  utterly  unable  to  state  any.  facts  concerning  the  village  of  Martinez 
where  it  is  alleged  the  appellants  were  born  and  where  the  witness  testi- 
fied he  lived  for  18  years.  The  only  events  which  he  recalled  with 
certainty  during  this  long  period  were  the  births  of  the  appellants. 
In  answer  to  the  question,  ''What  is  your  business  ?"  he  answered,  "Do 
odd  jobs  and  loaf."  He  was  evidently  a  worthless  individual  and  be- 
cause of  the  inherently  improbable  nature  of  his  story  the  commissioner 
disregarded  his  testimony.  The  district  judge  agreed  with  the  com- 
missioner and  we  are  convinced  that  this  court  should  not  disturb  th^ 
findings. 

In  the  case  of  Jung  Man  an  entirely  different  proposition  is  pre- 
sented. A  witness  was  called  who  established  without  contradiction 
the  citizenship  of  the  appellant.  The  witness  was  not  impeached  and 
there  was  nothing  in  his  testimony  to  discredit  it.  It  was  a  clear, 
straightforward  statement  The  commissioner  makes  no  criticism  of 
the  testimony  or  of  the  witness.  He  does  not  suggest  that  the  testi- 
mony is  unsatisfactory  or  contradictory,  or  that  there  was  any  point 
requiring  explanation.  Neither  he  nor  the  district  attorney  requested 
the  appellant  to  be  sworn,  as  was  done  in  Ex  parte  Sing  (C.  C.)  82 
Fed.  22,  and  in  the  recent  case  of  United  States  v.  Leung  Shue  (D.  C.) 
126  Fed.  423.    There  can,  therefore,  be  no  escape  from  the  conclusion 
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that  tihe  commissioner  would  have  accepted  the  appellant's  testimony 
and  would  have  ordered  his  discharge  were  it  not  for  the  fact  that  he 
failed  to  take  the  witness  stand.  The  logical  deduction  from  this  rul- 
ing, stated  bluntly,  is  that  after  a  Chinese  person  has  proved  himself 
a  citizen  and  entitled  to  remain  in  the  United  States,  the  commissioner 
may  conclude  that  he  is  not  a  citizen  and  that  he  must  be  deported 
simply  because  he  was  not  sworn  as  a  witness;  and  this,  too,  in  a 
case  where  no  one  requested  him  to  be  sworn  and  where  he  could 
have  no  personal  knowledge  of  the  facts  in  controversy.  We  are  con- 
fronted with  the  naked  question,  where  a  Chinese  person  seeks  to  enter 
the  United  States  on  the  ground  that  he  is  an  American  citizen,  and  has 
established  his  citizenship  by  unimpeached  testimony,  does  his  failure 
to  be  sworn  constitute  a  sufficient  reason  for  ordering  his  deportation? 
It  is  difficult  to  understand  upon  what  theory  the  affirmative  of  this 
proposition  can  be  maintained.  Of  course,  numberless  cases  have 
arisen,  and  may  arise  in  the  future,  where  the  failure  of  the  defendant 
to  testify  may  throw  suspicion  of  the  gravest  character  upon  his  de- 
fense as  where,  for  instance,  his  own  declarations  that  he  was  born  in 
China  are  placed  in  evidence  against  him.  But  the  case  at  bar  is  not 
embarrassed  by  any  complications  of  this  character.  The  crucial  ques- 
tion was  whether  or  not  the  appellant  was  born  in  the  United  States. 
From  the  very  nature  of  the  issue  he  could  have  no  positive  knowledge 
upon  this  point.  Necessarily  his  testimony  must  have  been  hearsay. 
The  record  shows  that  he  was  bom  in  Albany,  Or.,  twenty-six  years 
ago  and  that  he  left  the  United  States  and  returned  to  China  when  he 
was  13  years  of  age.  It  is,  therefore,  quite  apparent  that  he  could 
have  given  no  evidence  which  would  have  thrown  any  light  upon  the 
time  and  place  of  his  birth,  and  yet  the  fact  that  he  stood  mute  is  the . 
sole  reason  for  his  deportation.  Indeed,  the  district  attorney  quotes 
with  approval  the  language  of  a  reported  case  to  the  effect  that  the 
claim  of  a  Chinese  person  that  he  is  entitled  to  citizenship  "must  be 
substantiated  by  better  testimony  respecting  his  birth  in  the  United 
States  than  that  of  himself,  based  solely  upon  what  his  parents  told 
"him  and  the  hearsay  testimony  of  other  witnesses."  The  commissioner 
suggests  that  a  boy  of  13  would  be  able  to  state  "innumerable  things 
with  reference  to  his  life  in  this  country,  the  house  and  village  where 
Tie  lived  and  his  voyage  back  to  China,  which  would  materially  assist 
the  court  in  arriving  at  the  truth."  Just  what  these  things  are  is  not 
apparent,  especially  when  it  appears  that  Albany  is  a  "small  town  with 
,no  names  or  numbers  to  the  streets."  As  to  the  voyage  it  was  in  all 
probability  as  eventless  as  those  taken  by  others  of  appellant's  coun- 
trymen. It  is  undoubtedly  true  that  a  shrewd  cross-examiner  might 
have  involved  appellant  in  contradictions  upon  these  collateral  matters, 
but  we  see  no  reason  why  he  should  voluntarily  subject  himself  to 
such  an  ordeal.  If  the  rule  contended  for  be  sustained  the  defend- 
ants, in  cases  like  the  one  at  bar,  will  find  themselves  confronted  by 
a  dilemma  which  impales  them  upon  one  horn  or  the  other.  Whether 
they  testify  or  fail  to  testify  the  result  is  the  same — deportation.  In 
United  States  v.  Leung  Shue,  supra,  the  case  was  stronger  for  the 
government,  in  one  respect  at  least,  than  the  case  in  hand,  for  the  rea- 
son that  the  district  attorney,  requested  the  defendants  to  take  the 
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Stand  in  their  own  behalf  which,  by  the  advice  of  counsel,  they  refused 
to  do.  The  judge  there  clearly  states  the  rule  as  we  understand  it  to 
be.     He  says : 

"They  [the  defendants]  have  proved  their  case  by  a  credible  and  credited 
witness,  and  there  is  neither  law  nor  reason  for  requiring  defendants  to  take 
the  stand  and  submit  to  examination  in  such  a  case  upon  pain  of  deportation.'* 

See.  also.  United  States  v.  Hung  Chang  (D.  C.)  126  Fed.  400,  405. 

We  think  the  commissioner  should  have  discharged  the  appellant 

It  follows  that  the  decision  in  the  case  of  Ark  Foo  and  Ark  Toy  and 
in  the  case  of  Hoo  Fong  and  Lee  Cheong  Ging  must  be  affirmed. 

In  the  case  of  Jung  Man  the  decision  is  reversed  and  the  case  is  re- 
manded to  the  District  Court  with  instructions  to  discharge  the  defend- 
ant. 

LACOMBE,  Circuit  Judge  (dissenting).  In  the  first  two  causes  I 
concur  in  the  result,  but  dissent  from  the  methods  by  which  conclu- 
sion is  reached,  and  in  the  third  cause  dissent  in  toto.  In  each  of  these 
causes  the  majority  of  this  court  has  examined,  discussed,  and  analyzed 
the  testimony  given  before  the  commissioner,  and  has  reached  a  conclu- 
sion in  accordance  with  its  own  impressions  as  to  the  credibility  of 
the  witnesses.  I  do  not  understand  that  this  court  has  any  such  func- 
tion to  discharge.  Certainly,  without  any  opportunity  to  see  the  wit- 
ness and  the  defendant,  or  to  observe  in  what  way  the  testimony  is 
given,  it  would  be  very  ill  equipped  to  discharge  such  function.  In 
Chin  Bak  Kan  v.  U.  S.,  186  U.  S.  193,  22  Sup.  Ct.  891,  46  L.  Ed.  1121, 
the  Chinese  person  had  set  up  a  claim  of  citizenship,  and  a  hearing 
at  which  witnesses  were  examined  was  had  before  a  United  States 
.  commissioner.  That  officer  held  that  the  Chinese  person  had  "not 
made'  it  appear  to  me  [the  commissioner!  that  he  was  a  subject  or 
citizen  of  any  other  country  than  China,  and  adjudged  that  he  be 
removed  from  the  United  States.  Appestl  was  taken  to  the  judge'  of 
the  District  Courts  who  affirmed  the  judgment,  and,  the  construction 
of  a  treaty  being  involved,  appeal  was  taken  direct  to  the  Supreme 
Court.  After  indicating  that  it  had  power  to  dispose  of  the  entire  case, 
that  court  says : 

"But  as  the  jurisdiction  of  the  commissioner  is  sustained,  we  are  of  opinion 
that  we  cannot  properly  re-examine  the  facts  already  determined  by  two  judg- 
ments below.  That  is  the  general  rule,  and  there  is  nothing  to  take  this  case 
out  of  its  operation,  and,  on  the  contrary,  the  conclusion  is  a  fortiori  justified. 
The  same  reasoning  in  respect  to  the  authority  to  exclude  applies  to  the  au- 
thority to  expel,  and  the  policy  cf  the  legislation  in  respects  to  exclusion  and 
expulsion  is  opposed  to  numerous  appeals.  And  we  are  not  disposed  to  hold 
that,  where  a  Chinese  laborer  has  evaded  the  executive  jurisdiction  at  the 
frontier  and  got  into  the  country,  he  is  therefore  entitled  to  demand  repeated 
hearings  on  the  facts." 

The  three  causes  were  heard,  each  before  a  different  commissioner. 
In  each,  one  witness  only  was  called — ^  Chinese  person,  who  in  each 
case  testified  that  he  was  the  uncle  of  the  defendant.  In  each  case 
the  defendant,  who  was  charged  with  being  unlawfully  within  the 
United  States,  was  informed  of  the  charge  against  him,  and  was  ad- 
vised that  he  would  be  permitted  to  make  a  statement  with  or  without 
oath,  or  to  refuse  to  make  any  statement  or  to  answer  any  question 


Digitized  by 


Google 


LANSINO  BOILEB  A  £.  WORKS  V.  JOSEPH  T.  BTEBSON  A  SON.      701 

t 

put  to  him,  and  was  entitled  to  a  reasonable  time  to  send  for  and 
advise  with  counsel,  and  to  procure  the  attendance  of  witnesses.  The 
result  in  each  case  was  a  failure  to  satisfy  the  commissioner  by  satis- 
factory proof  that  he  was  entitled  to  remain  in  the  country,  and  the 
District  Court  afiirmed  the  commissioner's  decision.  In  the  case  of 
Jung  Man  the  majority  of  the  court  seems  to  have  reached  the  con- 
clusion that  the  citizenship  of  the  defendant  was  established  by  the 
witness  he  called,  and  that  the  commissioner  arbitrarily  decided  against 
him,  and  rejected  the  "clear,  straightforward  statement"  of  his  wit- 
ness, not  because  he  disbelieved  it,  hut  because  defendant  did  not  him- 
self testify.  I  do  not  so  read  the  record.  The  commissioner  expressly 
finds  that  defendant  "has  not  made  it  appear  to  me  that  he  was  a  sub- 
ject or  a  citizen  of  some  other  country  than  China,"  and  the  district 
judge  says,  "This  court  is  not  satisfied  that  the  statement  of  the  de- 
fendant's' witness  is  true,  and  hence  the  defendant  failed  to  sustain 
his  contention."  The  "clear,  straightforward  statement"  of  the  alleged 
imcle  is  extremely  meager.  He  had  not  seen  the  defendant  for  lo 
years.  When  he  last  saw  him  (in  China),  defendant  was  only  i6  years 
old.  How  the  witness  was  able  to  identify  the  boy  of  i6  in  the  man  of 
26 — whether  by  his  general  appearance,  by  any  distinguishing  marks, 
by  any  conversations  about  past  events,  or  in  any  other  way — ^he 
wholly  failed  to  indicate.  If  the  decisions  of  the  commissioners  who 
see  and  hear  the  witnesses  are  to  be  reversed  by  this  court  on  the  the- 
ory that  such  attenuated  evidence,  when  uncontradicted,  is  convincing, 
tlie  attempted  enforcement  of  the  Chinese  exclusion  laws  seems  likely 
to  become  a  farce. 


LANSING  BOILER  &  ENGINE  WORKS  ▼.  JOSEPH  T.  RYERSON  ab  SON 

et  al. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    February  18,  1904.) 
No.   1,252. 

1.  Bankruptcy— Fraudulent  Conveyances— Intent. 

Bankr.  Act,  |  3,  subsec.  1  (Act  July  1,  1808,  a  541.  80  Stat  546  [U.  S. 
Comp.  St  1901,  p.  3422]),  makes  the  execution  of  those  conveyances  which 
by  the  common  law  and  the  statute  of  Elizabeth  were  held  void,  as  tend- 
ing to  hinder,  delay,  or  defraud  creditors,  a  ground  for  adjudicating  the 
grantor  a  bankrupt;  and  subsection  8  relieves  such  grantor  from  the 
consequences  of  subsection  1  if  he  can  prove  that  at  the  date  of  filing 
the  petition  he  was  solvent  Held,  that  the  test  as  to  whether  a  con- 
veyance by  an  alleged  bankrupt  was  fraudulent,  within  subsection  1,  is 
the  bona  fides  of  the  transfer,  and  hence  it  was  error  for  the  court  to 
assume  that  because  a  mortgage  executed  by  the  alleged  bankrupt  cov- 
ered the  whole  of  its  property,  it  was  necessarily  within  such  section, 
and  to  refi!ise  to  admit  evidence  of  the  good  faith  of  the  transfer. 

2.  Same— Statutes— Construction. 

Bankr.  Act  fi  3,  subsec.  2  (Act  July  1,  1898,  c.  541,  30  Stat  546  [U.  S. 
Comp.  St  1901,  p.  3422]),  provides  that  the  transfer  by  a  debtor,  while 
Insolvent,  of  any  portion  of  his  property  to  some  of  his  creditors,  with 
intent  to  prefer  them  over  others,  shall  constitute  an  act  of  bankruptcy; 
and  the  term  "insolvency"  is  defined  by  section  1,  cl.  15,  30  Stat  544  [U. 
S.  Comp.  St  1901,  p.  3419]  as  the  condition  of  a  person  whenever  the  ag- 
gregate of  his  property,  exclusive  of  any  property  which  he  may  have 
conveyed,  transferred,  concealed,  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder,  or  delay  bis  creditors,  shall 
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not,  at  a  fair  valuation,  be  suffldent  in  amount  to  pay  his  dM>ts.  ffeM, 
that  the  "property  conveyed,"  ae  used  in  9uch  provisions,  in  so  far  as  it 
related  to  a  mortgage  of  a  corporation's  entire  property,  did  not  include 
the  mortgagor's  remaining  estate,  where,  as  in  Michigan,  the  mortgage 
does  not  transfer  the  title,  but  creates  a  lien  only,  and  hence,  where  such 
estate  was  greater  in  value  than  the  mortgagor's  unsecured  debts,  the  exe- 
cution of  the  mortgage  did  not  constitute  an  act  of  bankruptcy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  Michigan,  in  Bankruptcy. 

Certain  creditors  of  the  Lansing  Boiler  ft  Engine  Works,  a  Michigan  cor- 
poration engaged  In  manufacturing  and  mercantile  pursuits  at  Lansing,  In  that 
state,  filed  their  petition  in  the  District  Court  about  May  1,  1903,  praying 
that,  for  causes  set  forth  in  the  petition,  the  said  corporation  should  be  ad- 
judged bankrupt.  The  petition  alleged  the  present  insolvency  of  the  corpora- 
tion, and  that  it  had  committed  certain  acts  of  bankruptcy,  as  follows:  (1) 
In  that  on  January  10,  1903,  it  conveyed  to  a  trustee,  for  the  benefit  of  some, 
but  not  all,  of  its  creditors,  all  its  property,  with  intent  to  hinder  and  delay 
its  creditors,  and  that  the  trustee  had  accepted  the  trust  and  taken  possession 
of  the  property.  (2)  In  that  on  the  day  last  mentioned  it  executed  to  the  same 
trustee,  for  the  benefit  of  the  same  creditors,  a  mortgage  of  all  its  real  and 
personal  property,  intending  thereby  to  hinder  and  delay  its  creditors.  (8)  In 
that  it  executed  such  a  mortgage  as  is  above  stated.  Intending  thereby  to  hinder 
and  delay  its  other  creditors,  of  which  the  petitioners  are  a  part  (4)  "In  that 
it  did  heretofore,  to  wit,  on  various  dates  since  that  time,  pay  divers  and 
sundry  other  creditors,  while  insolvent,  intending  by  so  doing  to  prefer  such 
creditors  so  paid  over  the  other  creditors."  (5)  "In  that  it  did,  while  insolvent, 
transfer  various  and  sundry  portions  of  its  property  to  certain  of  its  creditors, 
intending  to  prefer  such  creditors  over  other  creditors."  The  respondent  ap- 
peared and  answered  the  petition,  denying  each  and  all  the  alleged  acts  of 
bankruptcy,  and  denying  that  it  then  was,  or  at  any  time  had  been,  insolvent. 
The  issues  were  tried  before  the  court,  no  jury  having  been  demanded.  Upon 
the  evidence  submitted,  the  court  adjudged  the  respondent,  the  Lansing  Boiler 
&  Engine  Works,  bankrupt.    From  this  adjudication,  respondent  appealed. 

Thomas,  Cummins  &  Nichols  and  Russell  Ostrander  (Clark,  Jones 
&  Bryant,  of  counsel),  for  appellant. 

Bowen,  Douglas,  Whiting  &  Murfin,  for  appellees. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

Having  made  the  foregoing  statement  of  the  case,  SEVERENS, 
Circuit  Judge,  delivered  the  opinion  of  the  court. 

Although  the  acts  of  bankruptcy  alleged  in  the  petition  were  tech- 
nically several,  it  is  quite  clear  from  the  record  that  the  ground  re- 
lied upon  consisted  in  the  gnring  by  the  corporation  on  January  lo, 
1903,  a  mortgage  of  all  its  property  to  a  trustee  for  the  benefit  of  a 
part  of  its  then  existing  creditors,  .with  intent,  as  is  alleged,  to  hinder 
and  delay  its  creditors,  and  the  further  ground  that  at  the  date  of  the 
transaction  the  corporation  was  insolvent,  and  that  it, was  intended 
thereby  to  prefer  some  of  its  creditors.  The  evidence  submitted  to  the 
court  on  the  hearing  showed  that  at  the  date  alleged,  January  10,  1903, 
the  respondent  gave  a  mortgage  of  all  its  property  to  a  trustee  to  secure 
the  payment  of  certain  jportions  of  its  indebtedness,  amounting  to 
about  $27,000.  The  petitioners  were  not  among  those  thus  secured. 
The  respondent  defended  upon  the  grounds  that,  at  the  time  the 
mortgage  was  given,  its  property,  at  a  fair  valuation,  was  worth 
$70,000  or  more,  and  that  all  its  debts,  including  those  named,  did  not 
amount  to  more  than  $35,000;  that  the  giving  of  the  mortgage  was 
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without  any  fraudulent  intent,  and  was  for  the  purpose  of  securing 
bona  fide  indebtedness ;  and  that  it  was  not  insolvent  either  at  the 
time  the  mortgage  was  given,  or  at  the  time  the  petition  was  filed. 
And  the  respondent  tendered  evidence  tending,  as  was  claimed,  to 
support  these  several  propositions.  The  court,  however,  was  of  opin- 
ion that,  inasmuch  as  the  mortgage  covered  all  the  property  of  the 
respondent,  it  could  not  but  be  that  thp  creditors  not  secured  were 
hindered  and  delayed  thereby,  and  that  the  mortgagor  must  have 
known  and  intended  that  consequence,  and  refused  to  admit  evidence 
to  show  that  the  mortgagor  did  not  intend  to  hinder,  delay,  or  de- 
fraud its  creditors  by  the  giving  of  said  mortgage.  Touching  the 
charge  of  having  given  preference  while  it  was  insolvent,  the  court 
held  that,  in  estimating  the  fair  valuation  of  the  assets  of  the  respond- 
ent, only  such  property  as  was  not  covered  by  the  mortgage  should 
be  taken  into  account ;  and,  it  not  being  claimed  that  there  was  prop- 
erty of  that  description,  the  court  refused  td  admit  evidence  offered 
to  prove  that  the  fair  valuation  of  the  property  mortgaged  was  as 
much  as  $70,000. 

We  think  the  court  erred  in  its  view  of  the  law  in  regard  to  these 
questions. 

As  to  the  first,  it  is  to  be  observed  that  subsection  i  of  section  3 
of  the  bankrupt  act  (Act  July  i,  1898,  c.  541, 30  Stat.  546  [U.  S.  Comp. 
St.  1901,  p.  3422])  makes  those  conve)rances  which  by  the  common 
law  and  the  statute  of  Elizabeth  were  held  void,  because  fraudulent,  a 
ground  for  adjudicating  the  grantor  a  bankrupt.  No  question  of 
solvency  or  insolvency  or  of  preference  arises  under  this  subsection, 
except  as  they  bear  upon  the  issue  of  good  faith  in  making  the  con- 
veyance, saying  nothing  now  of  the  provisions  of  subsection  3  of 
section  3,  which  relieves  the  consequences  of  subsection  i,  if  the  re- 
spondent can  prove  that  at  the  date  of  filing  the  petition  he  was 
solvent.  The  language  of  subsection  i  of  section  3  is  the  familiar 
language  of  statutes  against  conveyances  fraudulent  as  against  cred- 
itors, and  we  think  there  can  be  no  doubt  that  Congress  intended  the 
words  employed  should  have  the  same  construction  and  effect  as 
have  for  a  long  period  of  time  been  attributed  to  those  words.  Gith- 
ens  V.  Shiffler  (D.  C.)  112  Fed.  505.  And  so  construed,  the  test  of 
the  conveyances  intended  by  subsection  i  of  section  3  is  that  of  the 
bona  fides  of  the  transfer.  Loveland's  Bank.  (2d  Ed.)  §  51.  For  it 
is  the  well-settled  law  that  a  conveyance  made  in  good  faith,  whether 
for  an  antecedent  or  present  consideration,  is  not  forbidden  by  such 
statutes,  notwithstanding  the  effect  may  be  that  it  hinders  or  delays 
creditors  by  removing  from  their  reach  assets  of  the  debtor.  This 
is  the  law  in  Michigan.  Hill  v.  Bowman,  35  Mich.  191 ;  Jordan  v. 
White,  38  Mich.  253 ;  Olmstead  v.  Mattison,  45  Mich.  617,  8  N.  W. 
555 ;  Oliver  &  Roberts  Wire  Co.  v.  Wheeler,  106  Mich.  408,  64  N.  W. 
195.  We  think,  therefore,  that  the  court  erred  in  assuming  that,  be- 
cause the  mortgage  covered  the  whole  property  of  the  debtor,  it  nec- 
essarily followed  that  a  case  was  made  out  under  said  subsection  i, 
and  that  no  proof  of  good  faith  could  prevail  against  that  assump- 
tion. Upon  the  vital  question  of  the  bona  fides  of  the  mortgage,  it 
was  of  importance  to  consider,  among  other  things,  what  was  the 
value  of  the  property  mortgaged,  when  compared  with  the  indebted- 
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ness  of  the  company.  Moreover,  the  testimony  of  those  conducting 
the  transaction  was  admissible  to  prove  its  actual  good  faith.  In  the 
end,  when  all  the  available  light  had  been  shed  upon  it,  the  court 
would  be  in  a  situation  to  judge  whether  the  transaction  was  prompt- 
ed by  a  fraudulent  motive  or  a  legitimate  one. 

If  it  was  found  that  the  mortage  was  given  with  a  fraudulent  mo- 
tive, and  so  within  said  subs.ection  i,  a  further  question  would  arise 
under  subsection  3  of  section  3 — ^whether  or  not  the  respondent  was 
solvent  at  the  time  of  the  filing  of  the  petition.  As  the  ground  of 
that  defense,  and  the  considerations  applicable  thereto,  are  of  the 
same  nature  as  those  inherent  in  the  next  following  topic,  v/e  will 
postpone  it  to  that  place. 

The  second  subsection  of  section  3  defines  as  an  act  of  bankruptcy 
the  transfer  by  the  debtor,  while  insolvent,  of  any  portion  of  his  prop- 
erty to  some  of  his  creditors,  with  intent  to  prefer  them  over  the 
others.  We  assume  that  in  the  present  instance  there  was  an  intent 
to  give  a  preference  to  the  beneficiaries  of  the  mortgage.  However, 
such  preference  is  not  forbidden  unless  made  while  the  debtor  is  in- 
solvent. The  term  "insolvency"  is  thus  defined  in  clause  15  in  sec- 
tion I  of  the  act : 

*'01. 15.  A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  act 
whenever  the  aggregate  of  his  property,  exclusive  of  any  property  which  he 
may  have  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts."  30  Stat  544 
[U.  S.  CJomp.  St.  1901,  p.  3419]. 

In  determining  the  question  of  the  insolvency  of  the  debtor,  the 
District  Judge  was  of  opinion  that  the  language  of  said  clause  15,  ex- 
cluding from  the  estimate  any  property  which  the  debtor  may  have 
transferred  with  intent  to  defraud  his  creditors,  would  prevent  the 
consideration  of  any  part  of  the  value  of  the  mortgaged  property  as 
the  assets  of  the  debtor  in  the  reckoning.  It  was  contended  for  the 
respondent  that  the  continuing  interest  of  the  respondent  in  its  prop- 
erty should  be  considered  as  having  remained  in  the  corporation,  and 
that,  as  that  amounted  to  $43,000,  and  the  unsecured  creditors  had 
claims  amounting  to  only  $8,000,  or,  putting  it  in  another  way,  that 
as  the  value  of  the  assets  was  $70,000,  and  the  total  indebtedness, 
secured  and  unsecured,  was  $35,000,  there  was  no  ground  for  the  al- 
legation that  the  company  was  insolvent  when  it  gave  the  preference, 
or  at  the  date  of  filing  the  petition.  Holding  to  his  view  as  above 
expressed,  the  District  Judge  refused  to  go  into  the  inquiry  in  respect 
to  the  value  of  the  company's  property,  or  to  consider  its  value  sub- 
ject to  the  mortgage.  The  correctness  of  this  ruling  depends  upon 
the  construction  to  be  given  to  the  words  in  said  clause  15  of  sec- 
tion I,  "exclusive  of  any  property  which  he  may  have  conveyed," 
etc.,  with  intent  to  defraud  his  creditors.  Of  course,  if  it  be  found 
that  the  mortgage  w^as  given  bona  fide,  no  question  of  this  sort  will 
arise.  But  assuming  that  issue  to  be  found  otherwise,  the  question 
of  construction  above  stated  arises. 

By  the  law  of  Michigan,  a  mortgage,  whether  of  real  or  personal 
property,  does  not  convey  the  title,  but  imposes  a  lien  only  for  the 
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amount  secured.  Lucking  v.  Wesson,  25  Mich.  443,  445;  People  v. 
Bristol,  35  Mich.  28,  32.  And  the  estate  of  the  mortgagor  is  a  valu- 
able asset,  at  least  for  the  amount  of  the  excess,  even  if  the  debt 
should  not  be  otherwise  paid.  The  mortgagor's  estate  may  be  taken 
on  execution  issued  on  a  judgment  against  him,  or  it  may  be  sold  by 
him  in  the  ordinary  course  of  business  at  private  sale,  and  produce  its 
value.  This  estate  is  not  transferred  by  the  mortgage.  How  the 
case  might  be  if  the  conveyance  was  of  the  whole  legal  estate,  we  are 
not  called  upon  to  determine.  It  might  be  that  such  a  conveyance 
would  be  an  impediment  or  hindrance  to  the  trustee  in  tHe  execution 
of  his  trust  which  the  debtor  could  not  be  allowed  to  interpose.  But 
here,  in  respect  to  the  excess,  the  trustee  is  not  obstructed.  We 
think  that  the  taint  of  mala  fides  intended  by  clause  15  of  section  i 
extends  only  to  that  which  is  conveyed,  or  purports  to  be  conveyed, 
and  not  to  an  interest  or  estate  which  it  does  not  pretend  to  convey. 
Loveland's  Bank.  (2d  Ed.)  p.  156.  And,  on  general  principles,  if  we 
discard  the  old  test  of  insolvency,  it  seems  absurd  to  say  that  a  man 
is  insolvent  because  he  has  transferred  some  of  his  estate  with  intent 
to  defraud  his  creditors,  when  he  has  an  estate  remaining  which  is 
abundantly  sufficient  to  pay  all  his  debts,  and  open  to  seizure  for  the 
satisfaction  thereof,  or  which  he  has  an  absolute  right  to  dispose  of 
and  liquidate  in  cash. 

In  Vaccaro  v.  Security  Bank,  103  Fed.  436,  43  C.  C.  A.  279,  this 
court,  in  holding  that  a  partnership  could  not  be  held  insolvent  so 
long  as  any  of  its  members  were  solvent  (that  is  to  say,  so  long  as 
any  such  member  had  sufficient  property,  after  his  private  debts  were 
paid  therefrom,  to  pay  the  creditors  of  the  firm),  held,  in  effect,  that 
assets  charged  with  a  prior  lien  should  be  credited  to  the  debtor,  to 
the  extent  of  the  surplus,  in  determining  his  solvency.  As  the  debts 
of  an  individual  partner  are  a  paramount  charge  upon  his  private  es- 
tate, and  the  partner's  estate  would  come  to  the  trustee  burdened 
therewith,  such  conditions  would  very  much  resemble  the  essential 
facts  we  have  in  the  present  instance,  and  there  is  no  difference  in 
any  material  fact  which  would  remove  this  case  from  the  operation 
of  the  principle  thus  recognized.  Our  conclusion  would  seem  to  be 
in  accord  with  the  motive  of  Congress  in  prescribing  the  new  defi- 
nition of  insolvency. 

If  what  the  respondent  offered  to  prove  is  the  fact,  it  had  enough, 
after  satisfying  the  mortgage  lien  in  full,  to  pay  these  other  creditors 
several  times  over.  It  cannot  be  doubted  that  this  equity  of  redemp- 
tion, if  we  call  it  such  (though  it  is  not  a  very  accurate  expression  as 
applied  to  these  conditions),  or  the  surplus  interest  or  estate  of  the 
mortgagor,  is  an  asset  in  the  hands  of  the  trustee,  and  there  is  no  im- 
pediment to  his  appropriating  it.  We  are  therefore  of  opinion  that 
the  court  was  mistaken  in  thinking  it  could  not  take  into  account  the 
value  of  the  estate  not  conveyed  by  the  mortgage,  in  determining  the 
value  of  the  assets  of  the  respondent,  in  order  to  compare  them  with 
its  debts. 

The  order  appealed  from  will  therefore  be  reversed,  with  directions 
to  take  furthf^r  proceedings  upon  the  footing  of  the  petition  not  in- 
consistent with  this  opinion. 
128  F.— 45 
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McMICHAEL  &  WILDMAN  MFG.  CO.  ▼.  RUTH  et  at 

(Circuit  Court  of  Appeals,  Third  Circuit    March  1,  1904.) 

No.  37. 

1.  PATENTEh— Suit  fob  InFBIITGEMENT— TITLB  to  StJPPOKT. 

An  executory  agreement  by  patentees  to  transfer  to  a  third  person  an 
Interest  In  patents  not  Identified  therein  does  not  operate  as  an  assign- 
ment, and  cannot  be  set  up  by  defendants  to  Impeach  the  title  of  an  as- 
signee of  the  patent  in  a  suit  for  its  infringement,  to  which  such  third 
person  1^  not  a  party. 

2.  Same— Invention. 

The  fact  that  an  expert,  with  a  patent  before  him,  might  be  able  to 
build  up  the  structure  covered  thereby,  by  selecting  luid  adapting  appli- 
ances theretofore  known,  does  not  overcome  the  presumption  of  invention 
arising  from  the  granting  of  the  patent,  where  neither  the- same  combina- 
tion in  its  entirety  nor  the  same  mode  of  operation  had  previously  been 
described  or  known. 

8.  Same— Infringement— Knittinq  Machines. 

The  McMlchael  and  Wlldman  patent,  No.  600,151,  for  an  automatic  rib- 
knitting  machine,  covers  a  combination  of  novelty  and  utility,  and  dis- 
closes invention.    Claims  1  and  2  construed,  and  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  123  Fed.  888. 

Ernest  Howard  Hunter,  for  appellant 
Joseph  C.  Fraley,  for  appellees. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  appellant  was  plaintiff  in  the  court 
below,  and  the  appellees  were  defendants.  The  suit  was  begun  by  bill 
in  equity,  which  charged  the  infringement  of  letters  patent  No.  500,151, 
dated  June  27,  1893,  granted  to  Abner  McMichael  and  Frank  B.  Wild- 
man,  for  "automatic  rib-knitting  machines."  The  answer  alleged,  inter 
alia,  that  the  complainant  was  not  the  owner  of  the  entire  patent,  but 
that  a  one-third  interest  therein  was  owned  by  one  Lewis  Jones,  and  the 
point  presented  by  this  defense,  though  not  dealt  with  by  the  court  be- 
low, confronts  this  court  at  the  outset. 

The  only  documentary  evidence  which. was  adduced  for  the  purpose 
of  showing  title  in  Jones  is  as  follows : 

"Bristol,  Pa.,  2/18/1889. 

"We  the  undersigned,  F.  B.  Wlldman  of  Bristol,  Bucks  Co.,  Pa.,  and  Abner 
McMlchael,  of  Philadelphia,  Pa.,  do  agree,  in  consideration  of  the  fact  that 
Lewis  Jones  of  Philadelphia  has  been  at  the  expense  of  working  out  an  im- 
provement invented  by  us.  on  automatic  circular  sleavers  to  transfer  to  said 
Lewis  Jones  one  third  (%)  interest  in  all  of  the  improvements  patented  thereon 
also  to  transfer  to  said  Lewis  Jones  one  third  of  any  patent  which  may  be  Issued 
to  us  in  the  future,  provided  same  or  any  portion  thereof  has  been  developed 

at  the  expense  of  said  Lewis  Jones.    Signed  this day  of  February  1889. 

"Abner  McMlchael. 
"Frank  B.  WUdman. 

"Witness :    '/* 

This  instrument  is  wholly  executory.  It  is  not  an  immediate  assign- 
ment, but  an  agreement  "to  transfer."    It  does  not  identify  the  pat- 
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ent  or  patents  to  which  it  relates,  and  the  obligation  it  imports  is  quali- 
fied by  its  proviso.  It  is  obvious,  therefore,  3iat  it  did  not  convey  the 
legal  title  to  one-third  of  any  patent,  and  whether  or  not  Jones  himself 
could,  upon  this  writing,  together  with  extrinsic  evidence,  successfully 
invoke  the  aid  of  a  court  of  equity  to  establish  his  supposed  interest  in 
this  particular  patent,  is  a  question  which  is  not  now  determinable, 
for  he  is  not  a  party  to  this  suit.  Consequently,  this  appellant,  who 
in  fact  holds  the  legal  title  to  the  entire  patent,  cannot  be  required  to 
litigate  that  question  at  the  instance  of  parties  other  than  Jones,  whom 
it  charges  with  its  infringement. 

We  have  not  been  convinced  that  the  presumption  of  validity  which 
arises  from  the  grant  of  a  patent  was  rebutted  in  this  case.  Upon  this 
subject  "the  defendant's  proposition  is  that  the  substitution  made 
by  the  patentees  did  not  require  invention,  but  was  a  mere  exercise  of 
selection,  wholly  within  the  domain  of  mechanical  skill";  and  if  it 
were  true  that  what  was  done  by  McMichael  and  Wildman  did  not 
require  invention,  but  only  the  exercise  of  mechanical  skill,  the  con- 
clusion which  the  appellees  ask  us  to  deduce  from  this  proposition 
would,  of  course,  be  inevitable  But,  in  our  opinion,  the  creative 
faculty  of  the  inventor,  and  not  merely  the  ingenuity  of  the  skilled 
mechanic,  was  exercised  in  producing  the  patented  combination.  This 
art  had  been  already  highly  developed,  and  these  patentees  brought  to 
it  nothing  of  a  fundamental  character,  but  they  did,  by  their  "improve- 
ments," create  a  construction  which  had  never  before  existed,  which 
has  proved  to  be  commercially  successful,  and  the  novelty  and  utility 
of  which  are  especially  and  quite  persuasively  indicated  by  the  fact  that 
(as  will  presently  be  seen)  the  appellant  itself  has  appropriated  it  The 
claims  involved  are : 

"(1)  In  a  knitting  machine,  the  comblnatloD  of  a  stationary  dial  carrying  the 
needles,  a  rotary  cam  for  operating  said  needles,  and  having  one  portion  there- 
of movable  for  the  purpose  of  varying  the  amount  of  reciprocation  of  the 
needles,  a  crank  shaft  rotating  with  said  movable  part  of  said  cam,  rotable 
supports  for  the  cam  and  crank  shaft,  connections  between  said  cam  and  crank 
of  the  crank  shaft  whereby  the  latter  moves  the  former,  a  second  shaft  geared 
to  the  first  mentioned  shaft  and  adapted  to  rotate  simultaneously  in  an  oppo- 
site direction,  arms  secured  to  the  respective  shafts  at  different  elevations  so 
that  when  one  is  thrown  in  the  other  is  tlirown  out,  pattern  mechanism,  and 
projecting  parts  moved  by  the  pattern  mechanism  for  bringing  said  parts  into 
the  path  of  either  of  the  arms  for  operating  said  arms,  respectively,  at  different 
times. 

"(2)  In  a  knitting  machine,  the  combination  of  a  stationary  dial  carrying 
the  needles,  a  rotary  cam  plate  having  a  cam  for  operating  said  needles  of 
the  dial,  and  having  one  j)ortion  of  the  cam  movable  for  the  purpose  of  vary- 
ing the  amount  of  reciprocation  of  the  needles,  a  crank  shaft  rotating  with 
said  movable  part  of  said  cam,  a  rotating  support  for  the  cam  plate,  a  con- 
nection between  said  cam  and  crank  of  the  crank  shaft  whereby  the  latter 
moves  the  former,  a  second  shaft  mechanically  connected  to  the  first-mentioned 
shaft  and  adapted  to  rotate  simultaneously  In  an  opposite  direction,  arms 
or  projections  secured  to  the  respective  shafts  at  different  elevations  so  that 
when  one  is  thrown  in  the  other  is  thrown  out,  pattern  mechanism,  and  pro- 
jecting parts  moved  by  the  pattern  mechanism,  for  bringing  said  parts  into  the 
path  of  either  of  the  arms  for  operating  said  arms  respectively  at  different 
times,  and  a  removable  ring  piece  adapted  to  rotate  with  the  cam  and  carry 
the  said  shafts." 
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Attentive  examination  of  the  testimony  and  exhibits  Has  fully  satis- 
fied us  that  although  it  is  perhaps  possible  for  an  expert,  having  the 
patent  in  suit  before  him,  to  build  up  the  structure  covered  by  these 
claims,  by  selecting  and  deftly  adapting  appliances  theretofore  known, 
"yet  it  would  still  be  true  that  neither  the  same  combination  in  its  en- 
tirety nor  the  same  mode  of  operation"  had  previously  been  described 
or  in  any  manner  exemplified.  .  Parks  v.  Booth,  102  U.  S.  96,  26  L.  Ed. 
54;  Bates  v.  Coe,  98  U.  S.  31J  25  L.  Ed.  68.  In  Mast,  Foos  &  Co,  v. 
Stover  Manufacturing  Co.,  177  \J.  S.  492,  20  Sup.  Ct  708,  44  L.  Ed. 
856,  cited  for  tlie  appellees,  the  combination  of  the  patent  there  in  ques- 
tion had  been  in  prior  use,  and  what  was  decided  was  that  it  did  not  in- 
volve an  exercise  of  the  inventive  faculty  to  employ  the  same  combina- 
tion for  a  diflFerent  purpose. 

The  decree  of  the  Circuit  Court  was  based  wholly  on  its  finding  that 
the  defendants  below  had  not  infringed,  and  upon  that  subject  the 
learned  judge  said: 

'*The  precise  point  at  Issue  between  the  parties  appeai:8  in  the  following 
question  and  answer  from  the  eross-examination  of  defendants*  expert :  *(114) 
If  the  conrt  should  be  of  opinion  that  the  connection  between  the  rock  shaft 
and  the  second  shaft  in  defendant's  machine  Is  a  geared  connection,  this  par- 
ticular combination  of  elements  [i.  e.,  the  combination  described  in  complain- 
ant's patent]  is  found  in  defendants'  machine?  Ans.  With  the  assumption 
made  in  the  present  question  that  the  pin  and  slot  connection  found  in  defend- 
ants' machine  is  identical  with  the  geared  connection  referred  to  in  the  patent 
in  suit,  the  combination  of  elements  specified  may  be  found  In  defendants' 
machine.'  In  view  of  this  definite  statement,  a  detailed  description  of  the 
defendants'  machine  is  unnecessary.  It  has  a  pin  and  slot  connection  between 
the  shafts,  instead  of  the  connection  described  in  the  claims  of  the  patent,  and, 
considering  the  prior  art,  I  am  of  opinion  that  the  complainant  cannot  suc- 
cessfully assert  that  the  device  employed  by  the  defendants  Infringes  the  patent 
in  suit  •  •  *  The  characteristic  of  the  complainant's  machine  is  that  it 
employs  gears  as  the  connection  between  the  crank  shaft  and  the  second  shaft; 
whilst,  the  defendants  do  not  employ  gears." 

We  are  unable  to  concur  in  the  view  which,  as  appears  from  this 
extract,  was  taken  of  the  question  of  infringement  by  the  court  below. 
In  our  opinion,  the  restrictive  construction  of  the  claims  upon  which 
it  was  founded  was  not  warranted  by  the  terms  of  the  patent,  nor  de- 
manded by  the  prior  state  of  the  art  Neither  of  these  claims  con- 
tains the  word  "gears."  In  the  first,  the  phrase  is,  "a  second  shaft 
geared  to  the  first-mentioned  shaft" ;  and  in  the  second  it  is,  "mechan- 
ically connected  with  the  first-mentioned  shaft"  So  far,  therefore, 
as  the  first  claim  is  concerned,  there  is  nothing  in  its  terms  to  justify 
its  restriction  to  any  particular  gears;  and  in  the  specification  it  is 
said :  "We  do  not  limit  ourselves  to  the  mere  details  of  construction, 
as  they  may  be  modified  without  departing  from  the  invention."  The 
first  claim,  therefore,  does  not  appear  upon  the  face  of  the  patent  to 
be  limited  to  the  gears  in  the  drawings,  but  covers  any  geared  con- 
nection capable  of  performing  the  purposed  function ;  and  that  the  sec- 
ond claim,  in  which  the  words  "mechanically  connected"  are  used, 
includes  any  mechanical  connection  by  which  the  required  movements 
may  be  imparted  by  either  shaft  to  the  other,  seems  to  be  too  plain  for 
argument.  Nor  did  the  prior  art  necessitate  the  narrow  construction 
which  was  put  upon  these  claims  by  the  court  below.    The  appellees' 
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expert  in  effect  testified,  and  we  think  with  accuracy,  that  there  had  not 
previously  existed  any  combination  including  each  of  the  elements  of 
either  claim,  and,  accepting  this  statement,  it  follows  that,  if  the  con- 
struction of  the  appellees  does  embody  those  elements  in  the  same  com- 
bination, it  is  an  infringement  National  Cash  Register  Co.  v.  Ameri- 
can Cash  Register  Co.,  53  Fed.  367,  3  C.  C.  A.  559.  Therefore  the 
only  substantial  question  which  remains  for  consideration  is  that  which 
has  been  heretofore  adverted  to,  and  which  was  regarded  by  the  learned 
Circuit  Judge  as  presenting  the  precise  point  at  issue,  viz. :  Is  the  con- 
nection between  the  rock  shaft  and  the  second  shaft  in  the  appellees' 
machine  a  geared  connection?  Defining  a  geared  connection  as,  with 
reference  to  claim  i,  we  have  already  defined  it,  we  are  of  opinion  that 
it  is.  As  is  said  in  appellant's  brief,  the  inherent  character  of  the 
appellees'  connection  is  not  changed  by  calling  it  "a  pin  and  slot  con- 
nection." Although  the  tooth  which  projects  from  one  shaft  Js  pro- 
vided with  a  pin  which  engages  with  teeth  projecting  from  the  other, 
this  does  not  alter  the  true  character  of  the  mechanism  or  its  mode  of 
operation.  The  requisite  function  is  performed  by  the  pressure  of  a 
tooth  or  projection  of  one  shaft  on  a  tooth  of  the  other  shaft,  and  hence 
the  connection  is  certainly  mechanical,  and  the  understanding  of  ap- 
pellant's expert  that  it  is  also  a  geared  connection  accords  with  our 
construction  of  that  term,  and  is,  we  think,  correct 

Having  reached  the  conclusion  that  the  claims  in  controversy  are 
valid,  and  being  of  opinion  that  the  Circuit  Court  erred  in  its  finding 
that  they  had  not  been  infringed  by  the  appellees,  the  decree  appealed 
from  must  be  reversed,  and  the  cause  will  be  remanded  to  that  court, 
with  direction  to  enter  a  decree  in  the  ordinary  form/ and -upon  both 
claims,  in  favor  of  the  plaintiff  below. 


AMERICAN  DELINTER  GO.  T.  AMERICAN  MACHINERY  A 
CONSTRUCTTION  CO.* 

(Circuit  Court  of  Appeals,  Fiftb  Circuit    February  28,  1904.)  . 

No.  1,809. 

1.  PATSNTS— SUFFICIZNCT   OF  DESCBIFTION. 

It  is  not  essential  to  the  validity  of  a  patent  to  Insert  in  the  drawings 
and  Bpecification  a  description  of  every  detail.  It  is  sufficient  .if  the  de- 
scription is  such  as  to  enable  a  mechanic  skilled  in  the  art  to  construct  the 
device  patented. 

%  Sams— Failube  to  Specify  Minob  Pabt. 

A  patent  for  a  machine  for  dellnting  cotton  seed,  which  shows  that  the 
seed  is  to  be  fed  into  the  machine  at  one  end  and  discharged  at  the  other, 
is  not  invalidated  by  the  failure  to  specify  or  show  in  the  drawings  a  feed 
screw  or  other  device  for  assisting  to  move  the  seed  through  the  machine ; 
the  machine  being  operative  without  it,  but  it  being  obvious  that  some  such 
device  would  aid  the  passage  of  the  seed  through  the  machine,  iand  when 
in  fact  it  was  used  In  the  construction  of  the  first  machine. 

8.  Same— iNFBiNOEiosiny-CoTTON  Seed  Delinteb. 

The  Thomas  patent.  No.  603,103,  for  a  machine  for  dellnting  cotton 
seed,  was  not  anticipated,  and,  although  the  parts  were  old,  shows  a  com- 

♦  Rehearing  denied  April  5,  1904. 

K  1.  See  Patents,  voL  38,  Cent  Dig.  f  f  133,  135. 
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binatlon  producing  a  machine  of  novelty  and  greater  utility  than  any 
previous  machine  in  the  art  Claims  5  to  9  also  held  infringed  by  the 
Baxter  delinter,  made  in  accordance  with  patent  No.  659,840. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Mississippi. 

The  following  are  the  drawings  and  specifications  of  the  Thomas 
delinter,  which  are  referred  to  in  Sie  opinion : 

HSTIOD  OF  AVD  APPJUUTUS  FOB  DILIVTIVG  GOTTOV  SEEin 
Fo.  603.103,  "^ ^% 


ijPa?v? 


Jig?-* 
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JTtg 


_    /Vg^r 


^^^ 


.JT^  9 


•TPo  All  Whom  It  may  Concern : 

*'Be  it  known  that  I,  Abner  D.  Thomas,  of  Little  Rock,  Arkansas,  ha^  made 
a  new  and  useful  Improvement  in  methods  of  and  apparatus  for  delinting 
cotton  seed,  of  which  the  following  is  a  full,  clear,  and  exact  description. 

•*In  carrying  out  the  improvement  the  lint-bearing  seed  is  fed  into  a  recepta- 
cle containing  a  lint-cutting  or  seed-abruding  part  which,  in  its  general  outline^ 
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l8  cylindrical  or  approximately  cylindrical,  and  which  Is  arranged  horizon- 
tally and  adapted  to  be  rotated  in  a  yertlcal,  or  approximately  vertical,  plane. 
The  shell  or  casing  which  forms  the  wall  of  the  seed-receptacle  is  not  In  Itself 
intended  to  serve  as  a  lint-cutting  or  seed-abrading  part,  but  to  form  a  support 
for  the  material  while  It  is  being  acted  upon  by  the  rotating  part,  and  it  is 
shaped  and  arranged,  and  Is  of  suitable  size,  to  Inclose  an  annular,  or  ap- 
proximately annular,  space  arotmd  the  rotating  part  so  that  the  material 
being  treated  can  assume  an  annular,  or  appsoxlmately  annular,  form  around 
the  described  rotating  part,  and,  opposite  thVsurface  of  the  rotating  part,  it 
is  perforated  to  provide  an  outlet  for  the  lint  which  is  separated  from  the 
seed.  There  is  a  s^arate  outlet  for  the  denuded  seed.  The  perforations  in 
the  shell  or  casing  are  large  enough,  and  are  suitably  formed,  to  liable  the 
lint  to  escape  through  them,  but  not  so  large  that  the  denuded  seed  can  pass 
through  them.  It  is  not  essential  that  the  perforations,  as  a  system,  extend 
entirely  around  the  circumference  of  the  shell  or  casing,  but  it  Is  desirable 
for  them  to  so  extend  as  thereby  an  outlet  for  the  lint  is  obtained  in  ail  di- 
rections around  the  body  of  seed  being  treated.  An  escape  flue  for  the  lint 
connects  with  the  outer  side  of  the  perforated,  portion  of  the  casing  through 
which  the  lint  discharged  through  the  casing  Is  carried  off.  The  denuded  ' 
seed  is  worked  endwise  within  the  described  annular  space  and  is  discharged 
through  the  separate  outlet  mentioned.  This  outlet  is  usually  at  the  end  of 
the  seed-receptacle,  and  it  may  be  of  any  suitable  form  for  the  purpose  in 
question,  and  lead  to  any  desired  quarter.  In  constructing  the  perforations 
which  form  the  lint-outlet  care  should  be  taken  to  avoid  projections,  rough- 
nesses, or  anything  calculated  either  to  Interfere  with  the  movement  (here- 
inafter referred  to)  of  the  annular  body  of  seed,  or  with  the  escape  of  the  lint 
The  rotating  part  Is  the  means  relied  upon  for  separating  the  lint  from  the 
seed,  and  to  further  that  end  it  is  not  only  itself  adapted  to  be  rotated  but 
it  is  also  so  shaped  or  contrived  as  to  cause  its  motion  to  be  communicated 
to  the  surrounding  body  of  seed  to  cause  It  in  turn  to  rotate  or  move  within 
the  annular  space,  so  that  all  portions  of  It  are  presented  to  the  surface  or 
surfaces  of  the  rotating  part  and  all  the  different  lint-bearing  seeds  sub- 
stantially brought  directly  into  contact  with  the  rotating  part,  to  be  uni- 
formly and  thoroughly  treated.  That  is,  the  lint-bearing  seed,  as  a  body, 
is  carried  around  in  the  annular  space,  but  at  a  slower  rate  than  that  at 
which  the  rotating  part  Is  revolved — say  about  one  half  as  fast — and  the 
seed  in  consequence,  is  abraded  by  the  rotating  part,  and  at  the  same  time 
in  all  parts  of  the  rotating  body  of  seed  the  seed  is  stirred  and  tumbled  about 
and  overturned  and  thereby  uniformly  treated,  and  an  additional  feature  of 
the  Improved  method  consists  in  advancing  the  seed-roll,  endwise  through  the 
seed  receptacle  and  thereby  carrying  the  seed  repeatedly  around  the  rotating 
part,  and  subjecting  the  seed  again  and  again  to  the  abrading,  cutting,  or 
tearing  action  of  the  rotating  part  until  the  seed  becomes  substantially 
stripped  of  its  lint,  and  the  lint  and  denuded  seed  discharged  separately,  all 
as  is  hereinafter  set  forth  and  claimed,  aided  by  the  annexed  drawings  mak- 
ing part  of  this  specification,  in  which — 

"Figure  1  is  a  plan  of  the  improved  delinter,  portions  of  the  inner  and 
outer  casings  which  inclose  the  rotating  part,  and  also  a  portion  of  the  casing 
of  the  air-moving  apparatus,  being  broken  away  to  exhibit  the  Interior ;  Fig. 
2  a  side,  sectional,  elevation  of  the  delinter;  Fig.  3  a  front  end  elevation  of 
the  delinter;  Fig.  4  a  vertical  transverse  section  on  the  line  4 — 4  of  Fig.  2; 
Fig.  5  a  side  elevation  of  the  rotating  part  which  effects  the  separation  of  the 
lint  from  the  seed;  Fig.  6  a  cross  section  on  the  line  6 — 6  of  Fig.  5;  Fig.  7 
a  cross  section  on  the  line  7—7  of  Fig.  5 ;  Fig.  8  a  cross  section  on  the  line 
8—8  of  Fig.  5 ;  Fig.  9  a  side  elevation  of  the  rotating  part  In  a  simpler  form. 

"The  same  letters  of  reference  denote  the  same  parts  in  all  the  figures. 

"A  represents  the  rotating  part 

''B  represents  the  perforated  casing  which  incloses  the  annular  space»  b» 
around  the  rotating  part 

"C  represents  an  outer  casing  which  incloses  a  flue,  D,  which  surrounds  the 
casing,  B.  This  flue  leads  to  an  alr-nioving  apparatus,  E,  and  preferably  in 
the  form  of  the  two  branch  flues,  d,  d',  which  lead«  respectively*  from  the  end 
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portions  of  the  fine,  D,  or  caising,  B,  and  whidh  refipectlTely  connect  with  the 
two  chambers,  e,  e',  of  the  air-moving  device.  For  while  »  single  escape  flue 
and  air-moving  device  "will  answer  to  move  the  Jint  from  the  chamber,  D,  I 
prefer,  for  a  reason  presently  mentioned,  to  employ  the  two  separate  escatpe 
fines  and  to  make  the  air-moving  device  a  double  one,  as  thereby  the  lint  can 
be  graded  and  the  different  grades  separately  discharged  from  the  delinter. 
To  accomplish  this  the  air  moving  device  is  in  the  form  of  a  pair  of  fans,  e', 
e»,  attached  to  the  same  shaft,  e*.  but  rotating  in  the  separate  chambers,  e, 
e',  respectively,  and  separate  outlets,  e^,  e«,  lead  from  the  chambers,  e,  e', 
respectively,  substantially  as  shown.  The  rotating  part.  A,  is  attached  to  a 
suitable  shaft,  F,  and  by  means  of  a  pulley,  G,  thereon,  power  can  be  trans- 
mitted to  effect  the  revolution  of  the  part,  A,  at  as  rapid  a  rate  as  ma^  be 
desired,  and  by  means  of  the  belt  H,  leading  from  another  pulley,  h,  upon 
the  shaft,  F,  to  a  pulley,  h',  upon  the  shaft,  e«,  the  rotation  of  the  fan  is  ac- 
complished« 

"I  represents  a  suitable  inlet  through  which  the  lint-bearing  seed  is  intro- 
duced into  the  seed-receptacle,  b,  and  J  represents  a  suitable  outlet  for  the 
seed  afier  the  lint  has  been  separated  therefrom. 

**A  suitable  frame- work,  K,  sustains  the  described  parts  of  the  delinter. 

"The  part.  A,  so  far  as  the  general  object  of  the  improved  delinter  is  con- 
cerned, may  be  constructed  of  any  suitable  material,  materials,  part  or  as- 
semblage of  parts,  and  in  any  suitable  shape  so  long  as  it,  as  a  whole,  is  cal- 
culated to  both  move  and  carry  around  the  body  of  lint-bearing  seed,  and  to 
cut,  abrade  or  otherwise  separate  the  lint  from  the  seed,  and  as  one  desirable 
form  thereof  the  part.  A,  is  composed  in  portions,  if  not  largely  or  wholly, 
of  corundum,  and  in  the  particular  shape  shown  substantially  in  Figs.  6  to  8, 
and  as  follows :  As  a  whole  the  part  may  be  considered  cylindrical,  but  be- 
ginning at  that  end  of  it  which  is  opposite  or  next  to  the  inlet  to  the  seed- 
receptacle  and  proceeding  to  or  toward  the  opposite  end  of  the  part,  the  sur- 
face of  the  cylinder  is  in  the  form  of  a  series  of  channels  or  grooves  which 
encircle  the  cylinder,  and  which  at  various  intervals  are  separated  by  por- 
tions which  are  serrated,  pointed,  or  shouldered,  or  otherwise  shaped,  to  catch 
hold  of,  stir,  lift,  and  drag  around  the  surrounding  body  of  lint-bearing  seed 
in  the  manner  described. 

"In  the  present  illustrations,  a,  a',  a*,  a*,  a«,  a",  a^,  a^,  a^,  represent  the 
grooves,  and  a^,  a*,  a^,  a^,  represent  the  pointed  or  shouldered  portions,  and 
a^o.  aio,  aio,  a^o,  represent  circular,  disk-like  portions,  which  are  used  more 
especially  in  conjunction  with  the  channels  or  grooves  a^,  a«,  a^,  a«,  and 
which,  when  used  are  at  that  end  of  the  cylinder  which  is  toward  the  denuded- 
seed  outlet,  substantially  as  shown.  The  channeled  or  grooved  portions  serve 
more  especially  to  cut,  abrade,  and  separate  the  lint  from  the  seed.  The  por- 
tions, a(>,  a9,  serve  as  stated  to  move,  lift,  and  drag  the  seed.  The  channeled 
or  grooved  portions,  a^,  a«,  a?,  as,  are  considerably  deeper  than  are  the  other 
channeled  or  grooved  portions  and  they  serve,  in  conjunction  with  the  cir- 
cular portions  a  10,  to  provide  an  extended  abrading  surface  past  which  the 
nearly-denuded  seed  is,  in  the  operation  of  the  parts,  moved  and  thereby  sub- 
stantially completely  stripped  of  its  lint.  They  sei've  therefore  to  finish  the 
treatment  of  the  seed  and  I  consider  them  desirable,  although  the  improve- 
ment can  be  largely,  if  not  entirely,  carried  out  by  means  of  a  cylinder  which 
does  not  have  them,  but  which  may  be  constructed  substantially  as  shown  in 
Fig.  9.  The  channeled  or  grooved  portions,  a,  a',  etc.,  preferably  have  the 
waved  contour  shown,  and  said  portion^,  beginning  at  the  inlet  end  of  the 
cylinder,  successively  preferably  increase  in  width  substantially  as  shown,  and 
the  shouldered  portions  are  successively  arranged  farther  and  farther  apart 
The  points,  projections  or  shoulders,  an,  of  the  portions,  a»,  project  in  prac- 
tice, radially  beyond  the  adjoining  channeled  or  grooved  surfaces,  substan-^ 
tlally  as  shown.  The  entire  cylinder.  A,  may  be  composed  of  a  series  of  sepa-* 
rate  parts,  a,  a',  etc.,  a»,  aio,  assembled  and  united  upon  the  shaft  F,  and  con- 
nected therewith,  to  be  rotated  as  a  single  part  As  the  portions,  a^,  serve 
rather  to  agitate  and  drag  the  seed  it  is  not  so  essential  that  they  be  com- 
posed of  abrading  material  or  be  adapted  to  cut  or  abrade  the  lint  But  the 
capacity  of  the  cylinder,  A,  as  a  lint-separating  device,  is  increased  by  adapt- 
ing the  i)ortions,  a^,  to  serve  also  as  a  lint-separating  meana. 
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"In  operation,  the  lint-bearing  seed  is  introdneed  Into  the  seed-rec^tade 
and  the  abrading  cylinder,  A,  Is  set  In  motion.  The  seed  works  Its  way 
throughout  the  receptacle  and  assumes  the  described  annular  form  around  the 
cylinder.  The  cylinder  acts  upon  the  seed  immediately  adjacent  to  It  and 
the  separation  of  the  lint  from  the  seed  is  initiated.  At  the  same  time,  owing 
to  the  described  projections  upon  the  cylinder,  the  body  of  seed  as  a  whole  la 
caused  to  rotate  within  the  receptacle  and  to  follow  the  cylinder  in  its  move- 
ment The  cylinder,  in  respect  to  that  feature  of  it  which  enables  its  motion 
to  be  imparted  to  the  body  of  seed  or  seed-roll  as  it  may  be  termed,  is  pro- 
vided with  projections  which  while  they  engage  the  interior  of  the  roll  allow 
the  roll  to  slip,  or  travel  around  at  a  slower  rate  than  the  cylinder,  for  the 
reason  that  they  do  not  take  a  complete  and  positive  hold  of  the  roll,  and 
also  to  some  extent  by  reason  of  the  contact  of  the  exterior  of  the  roll  against 
the  perforated  casing.  The  preferred  distance  from  the  extremities  of  the 
projecting  portions  of  the  cylinder  to  the  surrounding  casing  is  about  seven 
eighths  of  an  inch.  The  seed  as  a  body  not  only  travels  around  within  the 
casing,  and  by  reason  of  its  slower  rate  of  movement  is  acted  upon  by  the 
cylinder,  but  is  also  in  all  parts  of  it  stirred  and  turned  to  cause  the  seed 
throughout  the  thickness  of  the  roll  to  be  presented  to  the  action  of  the 
cylinder.  And  further,  and  owing  to  the  horizontal  arrangement  of  the  cylin- 
der, the  seed,  which  is  by  the  action  of  the  cylinder  lifted  or  carried  into  the 
upper  portion  of  the  seed-receptacle,  is  in  position  to  drop,  and  by  reason  of 
its  gravity  it  does  drop  onto  the  cylinder  and  the  seed  in  consequence  is  further 
subjected  to  the  abrading  action  of  the  cylinder  and  in  consequence  is  more 
thoroughly  treated.  In  thus  presenting  the  lint-bearing  seed  to  the  cylinder 
care  must  be  taken  not  to  crowd  it  against  the  surface  of  the  cylinder,  as  tn 
such  case  the  cylinder  is  liable  not  only  to  remove  the  lint  but  also  to  cut  the 
hulls  of  the  seed  something  which  is  quite  undesirable,  for  the  value  of  the 
entire  process  depends  largely  upon  separating  the  lint  without  any  admixture 
of  any  part  of  the  seed.  For  this  reason  it  is  necessary  for  the  lint-bearing 
seed  to  be  presented  gently  to  the- cylinder  and  this  is  accomplished  by  having 
a  sufficient  thickness  of  seed-body,  substantially  as  described,  around  the  cylin- 
der as  thereby  a  yielding  support  is  constantly  provided. for  those  of  the  seeds 
which  are  for  the  time  being  immediately  in  contact  with  the  cylinder.  The 
roll  as  stated  is  preferably  introduced  into  the  seed  receptacle  at  one  end 
thereof,  and  it,  as  a  body,  is  not  only  caused  to  rotate  in  the  manner  described 
but  it  is  also  advanced  toward  the  opposite  end  of  the  seed  receptacle,  and 
in  this  way  the  seed  is  repeatedly  subjected  to  the  action  of  the  cylinder  and 
thereby  given  ample  opportunity  for  becoming  stripped  of  its  lint  The  sepa- 
rated lint  is  continually  being  exhausted  through  the  outlets  in  the  casing 
and  the  seed  escapes  through  its  own  outlet  at  the  end  of  the  seed  receptacle. 
The  operation  is  a  continuous  one  as  long  as  the  machine  is  in  operation  and 
the  lint  bearing  seed  supplied  thereto.  Air  is  admitted  into  the  flue,  D,  prefer- 
ably tlurough  the  opening,  c^,  in  the  casing,  G,  and  the  opening  can  be  grad- 
uated by  means  of  the  slide,  c^o.  The  inlet,  I,  is  not  shown  in  Fig.  3. 
,    "I  claim— 

'  "(1)  The  herein  described  method  of  separating  lint  from  seed  which  con- 
sists in  forming  the  lint-bearing  seed  into  an  annular  roll  and  then  subjecting 
such  roll  internally  to  a  rubbing  or  cutting  action  whereby  the  lint  is  sepa- 
rated from  the  seed. 

•*(2)  The  herein  described  method  of  separating  lint  from  seed  which  con- 
sists in  forming  the  lint-bearing  seed  into  an  annular  roll,  revolving  the  same 
on  its  axis,  and,  while  so  moving,  subjecting  it  Internally  to  a  rubbing  or  cut- 
ting action,  whereby  the  lint  is  separated  from  the  seed. 

"(8)  The  herein  described  method  of  separating  lint  from  seed  which  con- 
sists in  forming  the  lint-bearing  seed  into  an  annular  roll,  revolving  the  same 
'  on  its  axis,  and  while  so  moving,  subjecting  it  Internally  to  a  rubbing  or  cut- 
ting action,  whereby  the  lint  is  separated  from  the  seed,  and  discharging  the 
separated  lint  at  the  external  surface  of  the  roll. 

"(4)  The  herein  described  method  of  separating  lint  iFrom  seed  which  con- 
sists in  forming  the  lint-bearing  seed  into  an  annular  roll,  revolving  the  same 
on  its  axis;  and  at  the  same  time  stirring  the  roll,  and.  while  so  moving  it, 
subjecting  the  roll  internally  to  a  rubbing  or  cutting  action,  whereby  the  Unt 


Digitized  by 


Google 


AMERICAN  DELINTER  CO.  V.  AMERICAN  MACHINERY  A  0.  00.       715 

Is  separated  from  the  seed,  and  discharging  the  separated  lint  at  the  external 
surface  of  the  roll. 

"(5)  In  a  seed-delinter,  the  combination  of  a  horizontally-arranged,  rotating 
cylinder  and  an  outer  casing,  said  casing  being  perforated  to  provide  an  outlet 
for  the  separated  lint  and  seed,  and  said  cylinder  having  channeled  and  shoul- 
dered portions  to  effect  the  movement  of  the  seed  in  the  form  of  a  roll  and 
the  separation  of  the  lint  therefrom,  substantially  as  described. 

**(6)  In  a  seed-delinter,  the  combination  of  a  horizontally-arranged  rotating 
cylinder  and  an  outer-casing,  said  casing  being  constructed  and  arranged  to 
provide  for  the  formation  of  an  annular  roll  of  lint-bearing  seed  around  said 
cylinder,  and  being  perforated  to  provide  an  outlet  for  the  separated  lint  and 
seed,  and  said  cylinder  having  projecting  portions  to  effect  the  rotation  of  said 
roll  as  described  and  having  cutting  or  abrading  surfaces  to  effect  the  separa- 
tion of  the  lint  from  the  s^. 

"(7)  In  a  seed-delinter  the  combination  of  a  horizontally-arranged,  rotating 
cylinder,  an  annular  lint-bearing  seed  receptacle  surrounding  said  cylinder,  a 
lint-discharge  flue  without  said  seed  receptacle  and  an  air  moving  apparatus, 
said  receptacle  having  an  inlet  for  the  lint-bearing  seed  and  an  outlet  for  the 
denuded  seed,  and  its  casing  being  perforated  to  provide  an  outlet^  for  the 
separated  lint,  and  said  cylinder  having  projecting  portions  to  effect  the  ro- 
tating of  said  roll  as  described  and  having  cutting  or  abrading  surfaces  to 
effect  the  separation  of  the  lint  from  the  seed,  substantially  as  described. 

"(8)  In  a  seed-delinter  a  horizontally  arranged  cylinder  in  combination  with 
a  surrounding  annular,  seed  receptacle,  said  cylinder  having  channeled  sur- 
faces for  effecting  the  separation  of  the  lint  from  the  seed  and  having  pointed 
or  shouldered  portions  for  effecting  the  rotation  of  the  lint-bearing  seed 
around  said  cylinder,  said  channeled  portions  being  deeper  at  the  seed-delivery 
end  of  the  cylinder. 

"Witness  my  hand  this  4th  day  of  February,  1803. 

••Abner  D.  Thomas. 

"Witnesses : 

"H.  H.  Schmuck, 
"A.  H.  Thomas." 

The  following  are  the  drawings  and  specifications  of  the  Baxter  pat- 
ent, referred  to  in  the  opinion : 

W.  C,  SAXTM. 

•trroN  lilt  nuiui: 


•To  All  Whom  It  may  Concern :  -^-V^e  coti^^ 

"Be  it  known  that  I,  William  C.  Baxter,  of  Bast  Brldgewater*  ^^^  xvset^x^  ^^ 
of  Plymouth  and  state  of  Massachusetts,  have  invented  a  new  ^'^^n  \^  cotJ^^ 
provement  in  cotton-seed  delinters,  of  which  the  foUowlnK   t^^-^  Wtvt 

tion  with  the  accompanying  drawings,  is  a  specification  ..rS.'t^ft  ^^  mu6 

"My  invention  relates  to  improvements  in  machines  for  retO^^  ^^t^®^  ^ 
fioiii  cotton-seed;  and  it  consists  in  devices  by  which  a  mucU    ^^ 
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r.p'.  2, 


::5 


r;^.e 


riV.4., 


n^.a. 


action  is  attained,  the  practical  working  of  the  machine  is  improved,  and 
there  is  no  danger  of  the  running  parts  becoming  clogged. 
"My  Invention  is  illustrated  in  the  accompanying  drawings,  in  which — 
"Figure  1  shows  the  machine  partly  in  elevation  and  partly  in  vertical 
section.  Fig.  2  is  a  plan  showing  the  essential  features  of  my  machine,  a  part 
being  represented  as  broken  out  to  show  the  interior  construction.  Fig.  3 
is  a  vertical  section  taken  on  line,  X  X,  Fig.  1,  enlarged.  Fig.  4  shows  in  end 
elevation  the  cylindrical  part  of  my  machine ;  Figs.  5,  6,  7,  and  8,  details. 

"The  framework  of  my  machine  is  represented  by  A,  A',  As.     The  main 
shaft,  B,  is  mounted  on  bearings,  A^,  As  (see  Fig.  1),  and  is  driven  by  the  belt- 
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pulleys,  B',  B'.  A  sleeve  or  hollow  shaft,  B2,  Is  moimted  upon  the  shaft,  B, 
and  is  rigidly  affixed  to  It.  At  each  end  of  the  sleeve,  B^,  a  disk  is  attached, 
one,  M2,  of  these  disks  permanently  fixed  to  the  sleeve,  but  the  other,  Ai,  is 
screwed  on,  as  shown  in  Fig.  1. 

*'G,  G,  are  a  series  of  abrading  or  grinding  wheels  mounted  upon  the  sleeve, 
B».  These  wheels,  0,  C,  are  made  of  corundum  wholly  or  in  part  and  are 
more  or  less  grooved  circumferentially,  as  shown.  Between  each  pair  of  the 
wheels,  G,  G,  I  place  a  metallic  disk,  D,  each  of  which  has  teeth  or  projec- 
tions, D',  D'.  These  teeth  are  arranged  spirally,  as  shown  in  Fig.  2,  so  that 
as  they  rotate  they  have  a  tendency  to  feed  the  cotton-seed  along,  as  well  as 
to  act  as  stirrers  and  also  to  assist  in  removing  the  lint  from  the  seed. 

"The  teeth,  or,  as  I  prefer  to  call  them,  'stirrers,'  D',  D',  are  made  in  a 
peculiar  form  to  adapt  them  to  their  work.  This  form  is  clearly  shown  in 
Figs.  7  and  8.  In  Fig.  7  a  stirrer  is  shown  in  plan  and  in  Fig.  8  in  front  ele- 
vation. The  front  face,  d,  e,  e',  d',  is  inclined,  as  indicated,  so  as  to  have  a  ten- 
dency to  cause  the  seed  to  advance  along  the  cylinder  from  the  feed  end  to 
the  discharge  end.  The  side  face  (Indicated  by  the  line,  d,  d^)  is  also  inclined, 
so  as  to  force  the  seed  in  the  same  direction.  The  top  face,  d',  e',  e',  d^,  is 
also  inclined,  as  indicated  by  the  line,  e',  d'.  Fig.  8,  for  the  same  purpose. 
The  front  face  of  the  stirrer  being  inclined,  as  shown,  serves  as  it  travels 
through  the  seed  to  force  the  seed  primarily  against  the  corundum  rolls,  from 
which  it  is  forced  outward  against  the  inner  surface  of  the  perforated  cylin- 
der, so  that  the  lint  is  rubbed  or  ground  from  it,  and  the  position  of  each  seed 
is  constantly  changed  throughout  the  mass.  At  the  same  time  the  seed  is 
packed  in  the  mass  with  sufficient  pressure  to  be  so  held  against  the  grinding- 
roll  that  the  lint  will  be  ground  away. 

"From  the  above  it  may  be  seen  that  the  stirrers  act  to  prevent  the  ma- 
chine from  clogging,  to  assist  in  the  delinting  operation,  and  to  advance  the 
seed  from  the  feed  end  to  the  discharge  end  of  the  machine. 

"It  will  be  observed  that  the  corundum  wheels,  G,  G,  and  the  disk,  D,  D. 
constitute  a  delinting-drum  mounted  upon  the  shaft,  B,  which  is  driven  with 
great  force  and  rapidity  by  the  belt-pulleys,  B',  B'. 

"A  perforated  cylinder,  K,  surrounds  the  working  or  delinting  drum.'  This 
cylinder,  K,  is  made  conical,  being  smaller  at  the  left-hand  end  than  at  the 
right — ^that  is,  it  is  larger  at  the  end  which  receives  the  seed  to  be  delinted 
(from  the  chute,  S)  than  at  the  end  from  which  the  denuded  seed  is  delivered 
to  the  outlet,  P.  This  construction  allows  of  a  larger  space  between  the  drum 
and  the  interior  of  the  perforated  cylinder  at  the  feed  end  than  at  the  deliver- 
ing end,  which  is  highly  desirable,  especially  in  connection  with  the  suction, 
as  the  seed  when  entering  are  covered  with  lint  and  require  more  space  than 
when  the  lint  has  been  taken  off  from  them  and  they  are  about  to  pass  out 
of  the  machine  through  the  outlet,  P.  This  same  result  could  be  attained  by 
making  the  diameter  of  the  delinting-drum  larger  at  the  discharge  end  than 
it  is  at  the  feed  end  and  by  making  the  perforated  cylinder,  K,  of  the  same 
diameter  at  each  end.  The  perforations  in  the  cylinder,  K,  are  larger  at  the 
feed  end  than  at  the  discharge  end,  for  the  reason  that  the  lint  is  longer  and 
requires  larger  orifices  for  escape  than  is  required  at  or  near  the  discharge 
end,  when  the  seed-covering  is  of  a  much  finer  nature. 

"To  assist  in  feeding,  I  have  a  worm,  S', -attached  to  the  shaft,  B,  at  the 
discharge  end  of  the  chute,  S,  so  that  as  the  seed  covered  with  lint  fall  from 
the  chute  they  are  fed  into  the  space  between  the  delinting-drum  and  the 
cylinder,  K.  As  the  process  of  delinting  goes  on  the  lint  works  out  through 
the  openings  in  the  cylinder,  K,  and  is  carried  off  by  a  suction  applied  at  N*. 
In  practice  a  hood  or  receiving-chamber  is  mounted  at  Ns  to  receive  the  lint 
that  is  removed  from  the  seed,  the  seed  passing  out  through  the  chute,  P.  For 
convenience  I  place  an  adjustable  door  or  valve,  P',  in  the  chute,  P,  which  may 
be  operated  by  the  screw,  Pa.  By  adjusting  the  valve,  P*,  the  discharge  of  the 
denuded  seed  may  be  regulated — that  is,  the  seed  may  be  held  back  just 
enough  to  keep  the  space  between  the  delinting-drum  and  the  perforated  cylin- 
der well  filled  and  in  position  to  be  acted  upon. 

"The  end  pieces,  E  and  E2,  are  solidly  attached  to  the  framework  by  the 
bracket-pieces,  E'  and  B«.  (See  Fig.  1.)  The  cylinder,  K,  and  the  casing,  N, 
N',  are  firmly  fixed  to  said  end  pieces,  E  and  E^. 
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•To  operate  my  machine,  the  seed  covered  with  lint  is  placed  in  tlie  chnte, 
S,  and  falling  upon  the  worm,  S',  Is  fed  along  Into  the  space  between  the  de- 
linting-drum  and  the  perforated  cylinder,  K,  and  there  acted  npon,  being  car- 
ried around  the  said  drum  and  gradually  forced  in  a  longitudinal  direction 
toward  the  discharge-chute,  P.  As  the  seed  is  forced  along  it  is  subjected  to 
the  abrading  action  of  the  corundum  wheels,  G,  C,  and  also  to  the  action  of  the 
teeth  or  stirrers,  D',  D',  on  the  disks,  D,  D. 

"The  end  disks,  M,  M^,  Fig.  1,  are  provided  with  a  series  of  recesses  or 
pockets,  M',  M'  (see  Fig.  6),  which  are  used  for  inserting  lead  for  the  purpose 
of  balancing  the  delinting-drum. 

"To  prevent  the  accumulation  of  dust,  etc.,  between  the  end  disk,  M,  and 
the  headpiece,  E2,  I  have  an  <q)ening,  H,  in  the  headpiece,  Es,  and  a  scraper, 
H'.  This  scraper,  H',  bears  against  the  face  of  the  end  disk,  M,  and  rubs  off 
the  dust,  forcing  it  out  tlurough  the  opening,  H. 

••I  claim— 

**(1)  In  a  delinter,  a  rotating  drum  and  a  perforated  cylinder  surrounding  it» 
said  drum  and  cylinder  being  shaped  with  relation  to  each  other  as  shown 
and  described,  whereby  a  chamber  is  formed  surrounding  said  drum  tapering 
in  size  from  the  inlet  to  the  outlet,  in  combination  with  means  for  creating 
suction  about  said  chamber,  and  feed  and  delivery  devices,  substantially  as  set 
forth. 

"(2)  In  a  delinter,  a  rotating  drum,  and  a  perforated  cylinder  surrounding 
it,  the  perforations  in  said  cylinder  being  larger  at  the  inlet  than  at  the  outlet, 
and  said  drum  and  cylinder  being  shaped  with  relation  to  each  other  as  shown 
and  described  whereby  a  chamber  is  formed  surrounding  said  drum  and  taper- 
ing in  size  from  the  inlet  to  the  outlet,  in  combination  with  means  for  creating 
suction  about  said  chamber,  and  ffeed  and  delivery  devices,  substantially  as 
set  forth. 

"(8)  In  a  delinter,  a  rotating  drum  and  a  perforated  cylinder  surrounding  it, 
the  parts  being  so  proportioned  that  the  seed-space  between  them  decreases 
from  the  feed  to  the  delivery  end ;  combined  with  a  chamber  surrounding  the 
cylinder,  means  for  creating  suction  therein,  and  means  for  forcing  the  seed 
while  ih  transit  against  said  drum,  substantially  as  and  for  the  purpose  set 
forth. 

"(4)  In  a  delinter,  a  horizontal  rotating  drum,  and  a  perforated  cylinder 
surrounding  it  and  having  its  perforations  decreasing  in  size  from  the  feed 
toward  the  delivery  end :  combined  with  a  chamber  surrounding  the  cylinder, 
and  means  for  creating  a  suction  therein,  substantially  as  and  for  the  purpose 
set  forth. 

**(5)  In  a  delinter,  a  rotating  drum,  and  a  cylinder  surrounding  the  same  and 
provided  with  perforations  decreasing  in  size  toward  the  delivery  end,  the 
parts  being  so  proportioned  that  the  seed-space  between  the  drum  and  cylinder 
also  decreases  in  size  from  the  feed  end  toward  the  delivery  end;  combined 
with  a  chamber  surrounding  the  cylinder,  and  means  for  creating  a  suction 
therein,  substantially  as  and  for  the  purpose  set  forth. 

"(6)  In  a  delinter  a  rotating  delinting-drum,  a  fixed  perforated  cylinder  sur- 
rounding said  drum,  a  headpiece  as  Es  having  a  dust-opening  as  H  provided 
with  a  scraper  adapted  to  remove  dust  from  the  end  of  the  delinting-drum, 
substantially  as  and  for  the  purpose  set  forth. 

"(7)  In  a  delinter,  a  delinting-drum  consisting  of  a  series  of  corundum  wheels 
and  disks  having  teeth,  said  teeth  having  the  form  of  irregular  hexahedrons 
the  working  faces  of  which  are  inclined  to  the  line  of  their  motion  whereby 
they  act  as  stirrers,  rubbers  and  feeders,  substantially  as  and  for  the  purpose 
set  forth. 

"(8)  In  a  delinter,  a  horizontal,  self-feeding,  delinting-drum  inclosed  in  a  per- 
forated cylinder ;  and  a  seed-escape  passage  arranged  tangentially  to  the  said 
perforated  cylinder;  and  a  regulating-valve  swinging  upon  an  axis  parallel 
to  the  axis  of  the  said  cylinder,  and  having  its  free  end  adjustably  held ;  and 
mechanism  for  adjusting  the  said  valve,  substantially  as  and  for  the  purpose 
set  forth. 

"(9)  In  a  delinter,  a  rotating  delinting-roll,  consisting  of  a  series  of  grinding- 
wheels,  and  a  series  of  stirrers,  each  stirrer  having  one  or  more  teeth,  one  or 
more  faces  of  each  tooth  being  inclined  with  relation  to  the  axis  of  the  roll^  as 
described,  and  a  perforated  cylinder  surrounding  said  roll,  said  roll  and  said 
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cylinder  being  shaped  with  relation  to  each  other,  as  shown,  whereby  a  cham- 
ber is  formed  surrounding  said  roll  and  tapering  in  size  from  the  inlet  to  the 
outlet,  and  the  seed  in  process  of  del  in  ting  is  forced  during  said  process  toward 
said  outlet,  in  combination  with  feed  and  delivering  devices,  as  set  forth. 
'  ''In  testimony  whereof  I  have  signed  my  name  to  this  specification.  In  the 
presence  of  two  subscribing  witnesses,  on  this  2d  day  of  December,  A.  D.  1898. 

-William  a  Baxter. 
-Witnesses : 

**Frank  G.  Parker, 
"Frank  G.  Hattie." 

Robert  P.  Hains,  for  appellant 
T.  C.  Catchings,  for  appellee. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  PAR- 
LANCE, District  Judge. 

SHELBY,  Circuit  Judge.  The  bill  beginning  this  suit  was  filed  by 
the  complainant  (appellant  here),  an  Arkansas  corporation,  against  the 
defendant  (appellee  here),  a  Mississippi  corporation.  The  complainant 
is  the  owner  of  patent  No.  503,103,  of  date  August  8,  1893,  for  a  new 
and  useful  improvement  in  methods  of  and  apparatus  for  delinting  cot- 
tc«i  seed,  and  known  as  the  "Thomas  Delinter."  It  alleged  that  the 
defendant  had  infringed  the  patent  of  the  complainant  by  making, 
using,  and  leasing,  and  offering  to  lease,  a  machine  known  as  the 
"Baxter  Delinter,"  patented  Oct^er  16,  1900,  as  shown  by  letters  pat- 
ent No.  659,840.  Tl^p  complainant  prayed  for  damages  for  the  alleged 
infringement  and  for  a  perpetual  injunction.  The  defendant  an- 
swered that  the  Thomas  patent  was  not  valid,  and  that  it  had  been  an- 
ticipated in  whole  or  in  part  by  18  other  patents  named,  and  admitted 
the  making  and  leasing  of  the  Baxter  delinter,  but  denied  that  in  doing 
so  it  had  infringed  tlie  rights  of  the  complainant,  and  denied  that  the 
Baxter  delinter  was  substantially  the  same  as  the  Thomas  delinter  in 
purpose,  construction,  or  operation. 

The  Circuit  Court  dismissed  the  bill,  denying  the  complainant  any 
relief,  and  an  appeal  was  taken  to  this  court  It  is  assigned,  with 
proper  specifications,  that  the  Circuit  Court  erred  in  the  decree  dismiss- 
ing the  bill.  . 

There  are  two  questions  to  be  decided :  (i)  Is  the  Thomas  delinter 
patent  valid?    (2)  Has  the  defendant  infringed  that  patent? 

I.  It  is  matter  of  common  knowledge  that  when  cotton  is  passed 
through  the  gin,  while  the  long  lint  is  separated  from  the  seed,  there 
is  left  clinging  to  the  seed  a  short  lint.  This  short  lint  has  some  value 
when  separated  from  the  seed,  and  its  separation  adds  to  the  commercial 
value  of  the  seed.  It  has  been  evident  for  many  years  that  a  machine 
that  would  rapidly  and  economically  delint  cotton  seed  would  be  of 
great  value.  Before  the  invention  of  the  Thomas  delinter  several  de- 
linting machines  had  been  patented,  but  an  examination  of  them  shows 
that  they  differ  in  many  material  particulars  from  the  Thomas  machine, 
and,  so  far  as  appears  from  the  record,  not  one  of  them  was  successful 
in  its  operation.     We  shall  have  occasion  later  to  refer  to  them  again. 

A  Thwnas  delinter  was  exhibited  to  the  trial  court  and  to  this  court 
at  the  hearing.  Its  several  parts  are  shown  in  the  drawings  accompany- 
ing the  patent    Any  description  we  may  be  able  to  give  will  be  greatly 
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aided  by  the  following  figure  taken  from  the  brief  of  the  appellant; 
which  represents  the  machine  with  its  several  parts  adjusted; 


The  patent,  claims,  and  the  other  evidence  in  the  record  show  that 
the  machine  is  constructed  with  a  central  horizontal  shaft,  supported  by 
a  frame  at  or  near  each  end,  with  a  drawing  pulley  on  each  end.  On 
the  shaft  are  placed  a  series  of  corrugated  corundum  wheels,  12  inches 
in  diameter.  Between  the  corundum  wheels  are  space  blocks.  On  the 
space  blocks  are  stirrers,  nearly  flush  with  tlie  corundum  wheels.    These 
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stirrers  are  to  stir  the  cotton  seed,  and  to  push  them  towards  the  dis- 
charging end  of  the  machine.  The  corundum  wheels  fastened  on  the 
shaft  are  surrounded  by  a  perforated  metal  casing,  the  perforations  be- 
ing large  enough  for  the  lint,  but  not  the  seed,  to  pass  through  them, 
the  inside  of  the  perforated  casing  being  smooth.  This  metal  casing 
is  situated  about  one  inch  from  the  rim  of  the  corundum  wheels.  Out- 
side of  this  perforated  casing  is  another  metal  casing,  which  is  open 
at  the  bottom,  and  connects  at  the  top  with  a  suction  fan,  which  draws 
the  lint  through  the  perforations  when  it  has  been  scoured  from  the 
seed  by  the  corundum  wheels.  The  cylinder  of  corundum  wheels 
being  put  in  motion  by  the  belts,  the  seed  pass  into  the  machine  at  the 
top  of  the  end  marked  "inlet."  They  pass  through  the  machine  length- 
wise, the  machine  being  held  close  to  the  corundum  wheels  by  the 
smooth  perforated  casitig.  The  seed  are  delinted  by  the  wheels,  and 
pass  out  at  the  bottom  of  the  other  end  of  the  machine,  marked  "out- 
let," the  lint  as  it  is  scoured  off  being  separated  from  the  seed  by  being 
sucked  through  the  holes  in  the  first  casing.  Connected  with  the  inlet 
end  of  the  machine  there  is  a  down  spout,  6  or  8  feet  high,  and  a  screw- 
shaped  block  of  wood  next  to  the  first  corundum  wheel.  The  feed 
erf  seed  being  continuous,  the  space  between  the  cylinder  and  the  per- 
forated casing  is  filled,  and  is  kept  full,  although  the  delinted  seed  are 
discharged  at  the  outlet.  The  rotation  of  the  corundum  wheels  and  the 
stirrers  on  the  space  blocks  causes  the  circular  or  annular  roll  of  seed  to 
revolve,  but  at  less  speed  than  the  corundum  wheels.  The  result  is  that 
the  lint  is  removed  from  the  seed,  and  the  lint  and  seed  separately  dis- 
charged from  the  machine. 

The  Thomas  patent  and  the  original  drawings  do  not  show  the  feed 
screw  or  the  screw-shaped  block  at  the  inlet.  The  patent  clearly  shows, 
however,  that  the  seed  were  to  be  fed  to  the  machine  at  one  end  and  to 
be  discharged  at  the  other.  The  evidence  shows  that  in  the  construction 
of  the  first  machine  a  screw-shaped  block  of  wood  was  placed  under  the 
feed  spout  and  next  to  the  first  corundum  wheel.  Later  the  feed  screw 
was  used.  It  seems  evident  that  some  device — ^blades  with  slanting 
edges,  a  screw-shaped  block,  or  a  feed  screw — ^is  useful  to  start  the  seed 
in  the  right  direction  and  push  them  through  the  machine.  The  pat- 
ent pointedly  provided  that  they  should  enter  at  one  end  and  be  dis- 
charged at  the  other.  The  feed  spout  being  kept  full,  gravity  and  the 
moticm  of  the  machine  would  cause  the  seed  to  go  in  the  direction  in- 
tended toward  the  outlet.  The  evidence  shows,  however,  that  the  use 
of  the  feed  screw  or  sc»ne  equivalent  device  is  of  advantage  in  pushing 
the  seed  from  the  inlet  to  the  outlet.  In  the  construction  of  the  ma- 
chine Thomas  would  not  be  confined  to  making  an  exact  copy  of  his 
drawings  and  specifications.  It  would  be  almost  impossible  to  insert 
in  the  drawings  and  description  every  detail.  If  the  drawings  and 
description  furnished  are  sufficient  for  a  mechanic  skilled  in  Uie  art 
to  construct  the  device  patented,  they  are  sufficient 

We  are  of  opinicm  that  the  failure  to  show  a  feed  screw  or  an  equiva- 
lent device  in  the  drawings  or  the  patent  does  not  invalidate  the  patent 

Eighteen  patents  have  been  put  in  evidence  as  anticipations  of  the 
Thomas  delinter.  They  include  patents  for  grain  scourers,  for  bcrfting 
flour,  for  shaft  hangers,  for  cleaning  cotton  seed,  and  several  for  de- 
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Iinting  cotton  seed.  It  is  unnecessary  to  examine  each  of  them  sepa- 
rately to  point  out  the  differences  between  them  and  the  Thomas  ma- 
chine. Generally,  those  of  them  that  are  intended  to  be  delinters  rely 
on  the  abrasion  of  the  seed  by  two  rough  surfaces,  whereas  one  main 
idea  of  the  Thomas  delinter  is  that  the  cotton  seed  shall  be  held  by  a 
smooth  surfaced  casing  close  to  the  corrugated  corundum  wheels.  The 
conception  of  avoiding  all  roughness  or  abrading  quality  on  the  part  of 
the  casing  is  not  evidenced  in  any  one  of  the  patents  or  machines  prior 
to  Thomas'.  In  his  specifications  it  is  said :  "In  constructing  the  per- 
forations which  form  the  lint  outlet,  care  should  be  taken  to  avoid  prb- 
jections,  roughness,  or  anything  calculated  either  to  interfere  with  the 
movement  heretofore  referred  to  of  the  annular  body  6i  seed  or  with 
the  escape  of  the  lint."  The  prior  patents,  on  the  contrary,  usually  rely 
on  making  both  surfaces  that  come  in  contact  with  the  seed  rough,  or 
in  some  way  fashioning  them  that  both  surfaces  should  serve  in  taking 
the  lint  from  the  seed.  The  record,  we  think,  shows  that  the  delinting 
is  successfully  performed  when  the  seed  are  held  by  a  nonabrading 
smooth  surface  close  against  the  delinting  cylinder,  and  it  is  not  shown 
that  machines  relying  on  two  abrading  surfaces  have  been  successful. 
The  prior  patents  that  in  some  respects  slightly  resemble  the  Thomas 
delinter  are  wholly  wanting  in  the  devices  necessary  to  continuously 
and  successfully  do  the  work  of  delinting.  They  are  not  susceptible 
of  a  continuous  feed,  or  they  do  not  separately  discharge  the  seed 
and  the  lint,  or  they  do  not  provide  for  the  feed  at  one  end  and  the 
passage  of  the  seed  through  the  machine  lengthwise  the  machine  and 
the  discharge  continuously  of  the  delinted  seed  at  the  other. 

The  grant  of  letters  patent  for  the  Thomas  delinter  is  prima  facie 
evidence  that  Thomas  was  the  inventor  of  the  device  described  in  the 
letters  and  of  its  novelty.  Cantrell  v.  Wallick,  117  U.  S.  689,  694,  6 
Sup.  Ct.  970,  29  L.  Ed.  1017.  The  burden,  therefore,  was  on  the  de- 
fendant to  sustain  the  defense  that  the  invention  had  been  anticipated 
and  want  of  novelty. 

The  evidence  does  not  leave  us  in  doubt  that  the  Thomas  delinter  was 
operative.  Dr.  Thomas  testifies  that  on  the  first  machine  made  he  and 
others  delinted  two  car  loads  of  seed.  About  40  of  the  machines  were 
made,  and  the  evidence  shows  that  several  of  them  were  operated  suc- 
cessfully. 

The  statute  provides  that  "any  person  who  has  invented  or  discovered 
any  new  and  useful  art,  machine,  manufacture  or  composition  of  matter, 
or  any  new  and  useful  improvement  thereof,  not  known  or  used  by 
others  in  this  country,  *  *  *  may  *  *  *  obtain  a  patent 
therefor."    Rev.  St.  4886  [U.  S.  Comp.  St.  1901,  p.  3382]. 

Without  considering  the  claims  asserted  as  new  processes  or  methods, 
we  are  of  opinion  that  the  evidence  shows  that  Thomas  invented  a  new 
and  useful  machine,  although  it  is  a  combination  of  known  elements, 
and  that  the  invention  has  novelty  and  utility.  The  fact  that  the  ma- 
chine is  an  aggregation  of  known  devices  does  not  show  that  it  is  lack- 
ing in  novelty.  A  machine  is  of  necessity  made  of  known  things. 
The  originality  is  often  in  the  new  combination.  In  no  prior  delinter 
do  we  find  united  all  of  the  attributes  of  Thomas',  nor  is  it  shown  that 
any  prior  delinter  produced  the  desired  results.     It  cannot  be  said,  we 
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think,  tliat  it  is  lacking  in  novelty,  unless  the  combination  he  made  was 
one  so  obvious  that  it  would  occur  to  any  one  skilled  in  the  art.  That 
the  combination  is  not  one  evident  and  easily  seen  is  shown  by  the  fact 
that  Delamare,  Gennert,  Crawford,  and  others  struggled  unsuccessfully 
to  produce  a  practical  working  delinting  machine.  The  court  is  of 
opinion  that  the  Thomas  patent,  No.  503,103,  is  a  valid  patent  for  a 
mechanical  device  for  delinting  cotton  seed,  shown  by  the  drawings, 
patent,  and  claims  from  5  to  8,  inclusive. 

2.  The  remaining  question  is  as  to  the  infringement.  There  is  no 
conflict  in  the  evidence  that  the  defendant  has  made,  used,  leased,  and 
offered  to  lease  a  machine  called  the  Baxter  delinter,  which  is  de- 
scribed in  patent  No.  659,840.  Models  of  both  machines  have  been 
before  the  trial  court  and  are  before  this  court.  The  question  of  the 
validity  of  the  Baxter  patent  is  not  before  us  for  decision.  It  might 
be  a  valid  patent  as  an  improvement  of  the  Thomas  delinter,  and  yet 
an  infringement  of  the  Thomas  patent,  in  so  far  as  it  copies  and  ap- 
propriates the  invention  of  Thomas.  .  "Two  patents  may  both  be  valid 
when  the  second  is  an  improvement  on  the  first,  in  which  event,  if 
the  second  includes  the  first,  neither  of  the  two  {Patentees  can  law- 
fully use  the  invention  of  the  other  without  the  other's  consent."  Can- 
trell  V.  Wallick,  117  U.  S.  689,  694,  6  Sup.  Ct.  970,  29  L.  Ed.  1017. 
We  are  aided  in  the  examination  of  this  question  of  infringement  by 
the  evidence  of  experts,  but  their  opinions  are  not  conclusive.  We 
must  form  our  own  opinion,  based  on  all  the  evidence.  With  the  two 
patents  and  the  drawings  and  models  before  us,  aided  by  the  other  evi- 
dence in  the  record,  we  are  required  to  decide  the  question  of  infringe- 
ment.    Hardwick  v.  Masland  (C.  C.)  71  Fed.  887. 

Both  machines  are  constructed  with  a  central  horizontal  shaft,  sup- 
ported by  frames.  In  both  machines  on  the  shaft  is  formed  a  cylinder 
composed  of  a  series  of  corundum  wheels,  mounted  side  by  side,  and 
containing  circular  grooves.  In  both  stirrers  are  arranged  between 
the  corundum  wheels  to  stir  and  lift  the  seed  as  the  corundum  cylinder 
revolves.  Both  machines  have  the  perforated  casing  with  the  smooth 
interior  surface,  the  perforations  being  of  a  size  to  permit  the  passage 
of  the  lifit,  but  not  the  passage  of  the  seed.  In  both  machines  there  is 
an  inlet  for  the  seed  at  one  end,  and  an  outlet  for  the  delinted  seed  at  the 
other  end.  And  both  machines  make  the  same  provision  for  the  contin- 
uous ingress  of  the  seed,  their  passage  through  the  machine  lengthwise 
-the  machine,  and  the  continuous  egress  of  the  delinted  seed.  Mr. 
Brown,  the  defendant's  expert,  in  giving  evidence  as  to  the  operation 
of  the  Thomas  machine,  did  not  have  access  to  a  Thomas  machine.  A 
sentence  from  his  evidence  shows  how  easily  he  changed  a  Baxter  ma- 
chine into  a  Thomas  machine.     He  said: 

"No  machine  like  the  Thomas  patent  being  available,  it  was  necessary  to 
reconstruct  one  of  the  Baxter  machines  so  as  to  approximate  the  structure 
of  the  Thomas  machine.  Accordingly,  one  of  the  Baxter  machines  was  dis- 
mantled, and  the  alternating  stones  and  toothed  rings  were  slipped  off  from  the 
shaft  of  the  rotating  drum,  and  the  feed  screw  removed,  and  then  there  was 
slipped  onto  the  shaft  In  alteration  stones  and  metal  rings  carrying  teeth 
which  were  not  beveled  in  accordance  with  the  Baxter  patent,  and  which  were 
not  spirally  disposed." 
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These  changes  made  the  Baxter  machine  "substantially**  like  the 
Thomas  machine. 

An  examination  of  the  models,  the  drawings,  and  patents,  and  the 
descriptions  of  the  two  machines  by  the  experts,  show  that  in  their 
mechanism  and  in  their  practical  operation  they  are  substantially  the 
same.  The  only  differences  worthy  of  note,  and  in  these  respects  the 
Baxter  machine  may  be  an  improvement  on  the  Thomas  delinter,  are 
that  the  casing  in  the  Baxter  machine  is  made  somewhat  larger  in  di- 
ameter at  one  end  than  at  the  other,  and  that  the  perforations  at  one 
end  of  the  casing  are  made  somewhat  smaller  than  at  the  other ;  that 
the  stirrers  are  shaped  and  arranged  somewhat  differently  in  the 
Baxter  machine,  and  probably  tend  to  push  the  seed-along  the  cylinder 
more  than  those  provided  for  in  the  Thomas  patent ;  that  the  location  of 
the  seed  outlet  is  slightly  changed,  and  a  swing  door  used  to  regulate 
the  outflow  of  the  seed ;  and  a  feed  screw  is  used  at  the  end  of  the 
corundum  cylinder  under  the  feed  spout,  Thomas  having  used  blades 
with  beveled  faces.  These  changes  may  be  substantial  improvements, 
but  the  Baxter  machine  embraces  the  invention  made  by  Thomas. 
There  is  no  substantial  part  of  the  Thomas  machine  that  is  not  re- 
produced in  the  Baxter  delinter.  If  it  be  conceded  that  improvements 
are  added,  it  is  nevertheless  an  infringement  Cantrell  v.  Wallick, 
117  U.  S.  689,  6  Sup.  Ct.  970,  29  L.  Ed.  1017;  Simmons  v.  Standard 
Oil  Co.  (C.  C.)  62  Fed.  928;  Robbins  v.  Dueber  Mfg.  Co.  (C.  C.)  71 
Fed.  186 ;  Pennington  v.  King  (C.  C.)  7  Fed.  462. 

Our  conclusion  is  that  the  complainant  has  a  valid  patent,  which  the 
defendant  has  infringed. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  must  therefore  be 
reversed,  and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion;  and  it  is  so  ordered. 


KLAUDER-WELDON  DYEING  MACHINE  CO.  V.  STBADWBLL  DYEING 

MACHINE  CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    Marcli  29,  1904.) 

No.  124. 

!•  Patents— Infbingement— Dyeing  Apparatus. 

The  Weldon  patent,  No.  354,281,  for  a  dyeing  apparatus,  though  not  for 
a  pioneer  invention,  was  not  anticipated,  and  shows  patentable  invention. 
Claims  1,  2,  3,  and  4  also  held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  Circuit 
Court,  Northern  District  of  New  York,  holding  United  States  letters 
patent  354,281,  December  14,  1886,  to  Leonard  Weldon,  for  dyeing 
apparatus  to  be  valid,  and  its  first  four  claims  to  be  infringed  by  a  ma- 
chine manufactured  by  defendants.  The  opinion  of  the  Circuit  Court 
is  reported  122  Fed.  640. 
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Frederick  W.  Cameron,  for  appellants. 
F.  P.  Warfield,  for  appellee. 

•  Before  LACOMBE  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  specification  states  that  the  in- 
vention relates  to  the  class  of  dyeing  apparatus  designed  for  dyeing 
textile  fabrics,  and  in  which  a  rotary  wheel  or  cylinder  is  arranged  in 
the  dye  vat  to  intermittently  dip  the  articles  to  be  dyed  into  the  dye- 
liquor;  and  the  invention  consists  in  an  improved  construction  and 
combination  of  the  component  parts  of  the  dyeing  apparatus,  whereby 
its  efficiency  is  materially  improved.  It  will  not  be  necessary  to  set 
forth  all  the  details  of  the  apparatus.  The  following  excerpt  from  the 
specification  and  Fig.  3  sufficiently  describe  it : 


•'The  cylinder,  C,  I  form  of  two  stout  heads,  b,  b  (not  shown  In  this  flgnre), 
•  ♦  ♦  secured  to  a  wooden  roller,  c,  through  which  the  shaft  d,  of  the  cyl- 
inder is  extended  and  to  which  it  is  fastened.  Lengthwise  the  interior  of  the 
cylinder,  C,  are  extended  a  series  of  buckets,  L,  L,  which  are  secured  at  their 
ends  to  the  inner  sides  of  the  heads^  b,  b.  These  buckets  are  formed  either 
V-shaped,  or  of  similar  angular  shape  in  cross-section,  and  are  arranged  ad- 
jacent to  the  periphery  of  the  cylinder,  and  preferably  in  such  positions  as 
to  make  one  side,  e,  of  each  bucket  form  a  longitudinal  section  of  the  ex- 
terior of  the  cylinder,  said  side  of  the  bucket  being  solid,  while  the  other 
side,  e',  is  perforated  or  composed  of  slats  placed  short  distances  apart  From 
the  inner  edge  of  each  bucket  L.  toward  the  center  of  the  cylinder  is  ex- 
tended a  slatted  or  perforated  partition,  n,  and  near  the  aforesaid  edge  of  each 
bucket  is  hinged  at  one  edge  a  gate,  f,  which  has  its  free  edge  extended  toward 
the  back  of  the  adjacent  bucket 

"In  operation  ♦  ♦  ♦  the  fabric  or  articles  to  be  dyed  are  thrown  into 
the  buckets,  L,  L,  from  the  top  of  one  side  of  the  vat  and  by  the  rotation  of 
the  cylinder,  C,  said  articles  are  carried  in  the  buckets  through  the  dye-liquor 
in  the  vat  and  are  thus  intermittently  dipped  or  immersed  therein.  The  angu- 
lar or  V-shape  of  the  buckets  causes  the  articles  to  be  retained  In  the  buckets 
after  leaving  the  bath  of  dye-liquor  without  moving  from  the  positions  in 
which  they  were  taken  up  until  the  buckets  are  elevated  to  a  position  past 
a  vertical  line  over  the  axis  of  the  cylinder,  C,  when  the  aforesaid  articles 
fall  by  gravity  out  of  the  elevated  bucket  and  onto  the  back  of  the  perforated 
side  of  the  subjacent  bucket  and  partition,  n,  and  during  this  fall  the  articles 
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to  be  dyed  are  turned  over,  so  that  tn  their  succeeding  passage  through  Hie 
dye-liquor  and  toward  the  top  of  the  cylinder  the  dye-liquor  penetrates  the 
layers  of  fabric  in  the  buckets  in  opposite  direction  from  which  it  passed 
through  the  same  during  the  previous  revolution  of  the  cylinder,  and  thus  the 
fabric  is  dyed  more  uniformly  throughout  Heretofore  the  buckets  of  the 
wheel  or  cylinder  have  been  formed  concave  or  rounded  transversely,  and  this 
form  of  the  buckets  caused  the  articles  in  process  of  dyeing  to  be  rolled  over 
in  the  bucket,  and  thus  become  more  or  less  entangled  or  knotted  in  a  mass 
and  dyed  unevenly.  This,  it  will  be  observed,  is  effectually  obviated  by  the 
angular  or  V-shape  of  the  bucket,  L,  L." 

The  claims  relied  on  are : 

"(1)  In  a  dyeing  apparatus  the  combination  with  the  rotary  wheel  or  cyl- 
inder, of  buckets  formed  angular  in  cross-section,  as  and  for  the  purpose  speci- 
fied. 

"(2)  In  a  dyeing  apparatus,  the  combination,  with  the  rotary  wheel  or  cyl- 
inder, of  buckets  in  said  cylinder  adjacent  to  the  periphery  thereof,  and  of 
angular  form  in  cross-section,  substantially  as  shown  and  set  forth. 

"(3)  In  a  dyeing  apparatus,  the  combination,  with  the  rotary  wheel  or  cyl- 
inder, of  buckets  of  angular  form  In  cross-section  and  adjacent  to  the  periphery 
thereof,  and  perforated  partitions  extending  from  the  inner  edge  of  the  buckets 
toward  the  center  of  the  wheel  or  cylinder,  substantially  as  described  and 
shown. 

"(4)  In  a  dyeing  apparatus,  the  combination  with  the  rotary  cylinder,  of 
buckets  of  V-shape  In  cross-section,  and  having  one  side  solid  and  the  other 
side  perforated,  and  the  solid  side  thereof  constituting  a  longitudinal  section 
of  the  exterior  of  the  cylinder  substantially  as  described  and  shown." 

We  are  not  satisfied  from  the  evidence  that  the  patentee  was  a 
pioneer  in  the  art,  nor  that  it  is  due  solely  to  his  improvement  that  the 
old  method  of  stirring  the  fabric  in  the  vat  with  poles  has  given  place 
to  the  revolving  cylinder.  Nevertheless  we  concur  with  the  judge  who 
tried  the  cause  at  circuit  in  the  conclusion  that  no  anticipation  has  been 
shown,  and  that  the  combination  of  the  patent  exhibits  patentable  in- 
vention. The  only  important  question  in  the  case  is  whether  defend- 
ants' structure  infringes.  That  structure  is  shown  in  the  following 
cut: 
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The  specification  very  clearly  indicates  what  is  the  distinctive  feature 
of  the  combination  covered  by  the  first  four  claims.     It  is  found  in  the 
buckets,  "formed  either  V-shaped  or  of  similar  angular  shape  in  cross- 
section."     The  precise  degree  of  angularity  is  not  stated,  but  it  must 
be  sufficient  to  enable  the  buckets  to  discharge  the  function  which  dif- 
ferentiates the  operation  of  the  machine  of  the  patent  from  what  the 
patentee  asserts  was  the  operation  of  earlier  machines.    The  buckets 
are  so  arranged  that,  after  the  fabric  is  lifted  above  the  dye-liquor  in 
the  vat,  it  is  retained  in  the  bucket  till  it  reaches  such  a  height  that  the 
action  of  gravity  will  cause  it  to  move  from  the  face  of  one  bucket  to 
the  back  of  the  next  preceding  one,  in  such  a  way  that  the  portion  of 
it  which  has  just  passed  through  the  dye-liquor  resting  on  the  perfo- 
rated or  slatted  side  of  the  bucket  will  re-enter  said  liquor  entirely  ex- 
posed thereto.     Moreover,  this  change  of  position,  or  "turning  over," 
as  the  patent  expresses  it,  is  to  be  accomplished  without  allowing  the 
fabric  to  be  rolled  over  in  the  bucket,  or  entangled  or  knotted  in  a  mass. 
Inspection  of  Fig.  3  of  the  patent  shows  a  degree  of  angularity  which 
will  hold  the  fabric  in  the  bucket  until  the  bucket  has  moved  "past  a 
vertical  line  over  the  axis  of  the  cylinder" — which  is  the  phrase  used 
in  the  patent;  but  the  claims  do  not  specify  any  particular  degree  of 
angularity,  and,  although  the  patent  is  not  a  pioneer  one,  they  may 
fairly  be  construed  to  cover  buckets  whose  angularity  is  such  as  to 
carry  the  fabric  so  close  to  the  vertical  that  the  change  from  face  to 
back  of  bucket  will  be  accomplished  with  sufficient  quickness,  and 
with  so  slight  a  movement  within  the  bucket  as  to  avoid  the  fabric's 
being  rolled  over  with  consequent  knotting  and  entanglement.    Look- 
ing now  at  the  defendants'  machine,  it  may  fairly  be  held,  as  complain- 
ant's experts  contend,  that  the  portion  of  each  compartment  which  lies 
in  the  acute  angle  formed  between  the  perforated  partition  and  the 
periphery  of  the  cylinder  is  substantially  a  bucket,  in  which  the  fabric 
is  held  as  it  is  pushed  during  the  lower  part  of  its  revolution  through 
the  dye-liquor.     This  bucket  has  an  angularity  of  shape.     It  possesses 
more  of  a  V-shape  than  it  would  if  the  perforated  copper  partitions 
were  arranged  radially  from  the  axis  instead  of  being  pitched  back- 
ward 30°  off  the  radius.     Does  the  angularity  thus  produced  between 
the  periphery  and  the  partition  operate  to  dispose  of  the  fabric  during 
the  upper  part  of  its  revolution  substantially  as  the  bucket  of  the  patent 
does,  and  in  substantially  the  same  way?    Looking  at  the  drawing,  it 
is  manifest  that  the  tendency  to  slip  down,  bunch,  and  be  rolled  over 
which  would  result  from  the  use  of  radial  partitions  is  largely  reduced ; 
but  the  impression  was  formed  at  the  argximent  that  the  angle  was  not 
sufficiently  acute  to  produce  the  operation  described  in  the  patent.     It 
is  apparent,  however,  that  the  quantity  of  fabric  placed  in  a  compart- 
ment and  the  speed  of  rotation  of  the  machine  are  factors  to  be  consid- 
ered.    Unfortunately,  no  working  model  is  produced,  and  without  one 
it  is  difficult  to  determine  just  what  will  happen  during  revolution  of 
the  cylinder.     We  can  only  consider  the  testimony  on  both  sides,  and 
dispose  of  the  question  according  to  the  weight  of  evidence. 

On  this  branch  of  the  case  the  complainant  called  three  witnesses. 
Goodlet,  the  expert,  had  never  had  any  practical  experience  in  the  use 
of  dyeing  machines.    He  testified  that  in  defendants'  structure  the 
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V-shape  of  the  pockets  or  buckets  causes  the  material  to  be  retained  in 
them  after  leaving  the  bath  without  substantially  changing  its  position 
in  the  buckets  until  they  are  elevated  to  near  a  vertical  line  over  the 
axis  of  the  drum,  when  the  fabric  falls  by  gravity  from  said  position 
upon  the  back  of  the  preceding  bucket.  During  this  fall  of  the  ma- 
terial said  material  is  turned  over  so  as  to  present  a  different  side  to 
the  dye-liquor  as  the  material  again  enters  the  bath.  "I  understand," 
he  says,  "that  this  change  in  the  position  of  the  material  is  effected 
without  causing  said  material  to  roll  over  and  become  entangled  or 
wadded."  Asked,  on  cross-examination,  if  the  goods  to  be  dyed,  if 
placed  in  the  bucket  formed  by  the  acute  angle,  would  be  retained  in  the 
bucket  until  it  reached  a  point  past  a  vertical  line  over  the  axis,  he  re- 
plied: "Possibly  not.  I  am  not  able  to  say  positively,  not  having 
experimented  with  such  a  machine.  But  I  think  it  would  at  least  be 
retained  in  the  pockets  until  they  were  in  close  approach  to  said  vertical 
line,  *  *  *  and  I  think  it  would  be  turned  over.  It  is  possible  it 
might  slide  to  some  extent  on  the  partitions  of  the  bucket."  On  re- 
direct, comparing  defendants'  machine  with  prior  patents  in  which 
there  were  radial  partitions,  he  says  that  in  these  earlier  machines  the 
fabric  would  begin  to  move  much  quicker,  and  would  roll  over  and 
.  over,  so  as  to  become  knotted  and  matted,  while  in  defendants'  ma- 
chines, with  partitions  30®^  off  the  radius,  "the  goods  are  carried  well 
up  toward  the  vertical  position  before  they  begin  to  move,  and  then 
they  move  quickly  inward  and  over  at  once  onto  the  back  of  the  pre- 
ceding partition,  so  that  any  rolling  action  of  the  material  which  would 
tend  to  mat  and  knot  is  prevented.  *  *  *  The  partitions  would  not 
reach  a  horizontal  position  until  the  inner  ends  thereof  have  reached  a 
point  60°  or  less  from  the  vertical.  *  *  *  It  is  the  purpose  of  in- 
clining the  partition,  in  both  complainant's  and  defendants'  machine, 
broadly  to  prevent  movement  of  the  stock  within  the  pocket  until  the 
rear  partition  of  the  pocket  has  moved  a  substantial  distance  from  the 
horizontal  toward  the  vertical  line,  in  order  that  the  movement  of  the 
stock,  when  such  movement  begins,  may  be  such  as  to  prevent  knotting 
and  matting,  whether  that  movement  is  against  the  front  partition  or 
toward  the  center  of  the  machine." 

Complainant's  next  witness,  Whitely,  was  a  boss  dyer;  a  practical 
man,  who  had  used  both  machines.  He  testified  that  the  incline  of  the 
lower  wall  of  complainant's  bucket  serves  to  keep  the  stock  from  rolling 
into  a  ball,  which  would  mat  and  full,  and  keeps  the  stock  in  good  con- 
dition. It  holds  the  stock  from  falling  until  it  has  passed  the  top  of 
center.  Of  the  defendants'  machine  he  says  it  "operates  in  the  same 
way  [as  complainant's] ,  and  the  incline  tends  to  serve  to  keep  the  stock 
in  good  shape  for  processes  to  follow.  *  *  *  it  would  keep  the 
stock  from  rolling  around  and  matting  and  fulling."  How  it  operates 
to  do  so  he  does  not  particularize. 

Complainant's  next  witness— Sjostrom — ^was  a  practical  dyer,  who 
had  used  complainant's  machine.  Describing  its  advantages,  he  said 
that  the  incline  holds  the  goods  in  position  until  the  pocket  obtains 
almost  its  vertical,  "when  they  are  gradually  and  slowly  slid  or  let 
drop  into  the  dye-liquor  again,  thereby  keeping  the  wool  free  from 
matting  and  the  garments  from  rolling  up.    ♦    ♦    ♦    By  the  w^ool  or 
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garments  falling  out  of  the  pocket  after  it  has  crossed  the  vertical,  in- 
stead of  sliding  or  falling  towards  the  center  of  the  machine,  it  drops 
or  falls  out  near  the  periphery  of  the  cylinder,  thereby  causing  wool  or 
garments  the  chance  of  the  tendency  to  spread  and  open  out,"  which  he 
considers  an  important  advantage.  He  never  saw  one  of  defendants' 
machines  in  operation,  but,  examining  the  drawing,  testified  that,  in 
his  opinion,  its  operation  would  be  the  same  as  that  of  complainant's. 
On  cross-examination  he  said  that  the  pockets  in  complainant's  ma- 
chine hold  all  that  is  placed  in  them  till  the  contents  are  slid  or  dropped  , 
out,  and  admitted  that,  if  the  defendants'  pocket  or  compartment  was 
filled,  "it  will  remain  so;  it  [the  stock]  doesn't  move  at  all,  [except 
for]  a  setting  or  sliding  movement  toward  the  centre  of  the  machine." 

The  defendants'  expert  Curtis  testified  that  he  had  carefully  exam- 
ined and  witnessed  the  operation  of  one  of  defendants'  machines.  He 
says:  "A  quantity  of  stock  [how  much  he  does  not  state]  is  inserted 
in  a  chamber  or  compartment,  *  *  *  and  as  the  drum  is  slowly 
rotated  the  stock  slides  successively  inwardly  along  one  of  said  parti- 
tions until  it  engages  the  hub  cylinder,  along  the  surface  of  the  hub 
cylinder  until  it  engages  the  partition  on  the  opposite  side  of  the  cham- 
ber, outwardly  along  the  last-mentioned  partition  until  it  engages  the 
peripheral  wall  of  the  cylinder,  along  which  it  slides  until  it  again  en- 
gages the  first-mentioned  partition.  This  movement  of  the  stock  is 
repeated  with  each  rotary  movement  of  the  cylinder,  ♦  *  ♦  The 
stock  has  no  falling  movement,  and  no  other  movement  except  a  slight 
rotary  movement,  due  to  the  fractional  retardation  of  that  side  of  the 
wedge-shaped  mass  of  stock  which  is  in  contact  with  the  wall  of  its 
inclosing  chamber."  He  further  testified  that  the  machine  he  observed 
was  provided  with  a  reversing  gear,  and  was  operated  first  in  one  di- 
rection and  then  in  the  opposite  direction,  and  that,  in  whichever  di- 
rection it  was  rotated,  "the  stock  had  moved  inwardly,  along  its  sup- 
porting partition,  sufficiently  to  be  out  of  contact  with  the  periphery 
of  the  cylinder  by  the  time  the  partition  had  assumed  a  position  down- 
wardly and  inwardly  at  an  angle  of  about  30**  to  the  horizontal."  He 
said  that  he  was  unable  to  distinguish  any  difference  whatever  in  the 
movement  of  the  stock  within  its  chamber,  due  to  the  inclination  of  the 
partitions.  From  this  statement  it  may  be  inferred  that  his  observa- 
tions were  conducted  when  the  cylinder  was  revolving  very  slowly. 

The  defendants  also  called  a  practical  dyer,  who  was  familiar  with 
the  operation  of  both  machines.  His  first  description  thereof  is  not 
clearly  expressed.  Apparently  some  words  have  been  omitted  either 
in  taking  down  or  in  transcription.  Further  on  he  states  that  there 
is  no  practical  advantage  in  making  the  partitions  at  an  angle  to  the 
radius;  that  when  the  pocket  of  defendants'  machine  rises  above  the 
water,  and  reaches  a  point  where  the  partition  leaves  the  horizontal, 
the  liquor  and  stock  begin  to  slide  towards  the  center;  and  that,  "as 
he  should  judge,"  when  about  eight  or  ten  inches  above  the  horizontal, 
the  stock  has  slid  away  from  the  periphery.  This  witness  testified  that 
in  operating  defendants'  machine  the  compartments  are  filled  with 
dry  stock,  which,  when  wet,  occupies  about  three-quarters  of  the  space. 

All  this  is  not  especially  helpful.  On  the  whole,  we  have  reached  the 
conclusion,  as  did  the  Circuit  Court,  that  by  reason  of  the  angularity  or 
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the  inclination  of  the  partitions  the  latter  become  shelves,  which,  when 
the  machine  is  operated  at  a  proper  rate  of  speed,  will  elevate  the 
goods  to  be  dyed  so  far  above  the  dye-liquor,  without  substantially 
changing  their  position,  that  within  the  short  distance  left  to  be  trav- 
ersed before  the  partition  begins  to  descend  the  position  of  the  goods 
is  shifted  from  one  partition  to  another,  so  as  to  present  a  different  sur- 
face to  the  dye-liquor,  with  sufficient  quickness  to  avoid  the  bunching, 
matting,  and  knotting  which  the  patentee  sought  to  prevent 
The  decree  is  affirmed,  with  costs. 


HAMMER  et  al.  v.  CUTLER-HAMMER  MFG.  CO.  OF  WISCONSIN  et  aL* 

(Circuit  Court  of  Appeals,  Seventh  Circuit    January  6,  1904.) 

No.  909. 

1.  Patents— iNFBinoEUENT—BiiEGTBio  Switoh  fob  Motors. 

The  Blades  patent  No.  418,678,  for  an  electric  switch  for  motors,  was 
not  anticipated,  and  discloses  patentable  invention.  Claims  1  and  4  also 
held  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  124  Fed.  222. 

This  is  an  appeal  from  a  decree  adjudging  appellants  to  be  infringers  of 
claims  1  and  4  of  letters  patent  No.  418,678,  January  7,  1890,  to  Blades,  as- 
signor, for  an  electric  switch  for  motors. 

Claim  1  is  as  follows:  "(1)  In  a  shunt-wound  electric  motor,  the  combina- 
tion, with  the  field-circuit,  of  a  magnet  in  said  circuit,  a  hand-switch  adapted 
to  open  ilnd  close  the  armature-circuit,  said  switch  arranged  to  be  held  in  its 
closed  position  by  the  magnetism  of  the  said  magnet,  and  means  for  auto- 
matically retracting  the  said  switch  to  its  initial  position  when  the  magnet  is 
de-energized  by  the  cessation  of  the  current  through  the  field  magnet,  sub- 
stantially as  described." 

Claim  4  is  the  same,  except  that  the  means  for  retracting  the  switch  to  its 
initial  position  is  limited  to  a  spring. 

The  opinion  of  the  Circuit  Court,  reported  in  124  Fed.  222,  cites  the  prior 
patents. 

Francis  W.  Parker,  Edward  Rector,  and  Donald  M.  Carter,  for  ap- 
pellants. 

W.  Clyde  Jones  and  Keene  H.  Addington,  for  appellees. 

Before  JENKINS  and  BAKER,  Circuit  Judges,  and  BUNN,  Dis- 
trict Judge. 

BAKER,  Circuit  Judge.  The  record  shows  that  between  1880  and 
1890  there  was  a  rapid  development  of  the  electric  motor  for  commer- 
cial uses.  The  series  motor,  in  which  the  whole  current  passes  in  direct 
connection  through  the  field  and  the  armature,  and  in  which  there- 
fore a  varying  load  on  the  motor  in  a  constant  potential  circuit  would 
produce  changes  in  revolution  from  a  possibly  excessive  speed  under 
no  load  to  an  undesirable  slowness  under  full  load,  was  found  service- 
able in  cases  where  the  load  was  constant,  or  where,  the  load  being 


^  Petition  for  rehearing  dismissed  March  30, 1904. 
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variable,  an  attendant  was  continuously  at  hand  to  adjust  the  current 
to  the  load.  For  factory  use,  where  machines  and  tools,  to  perform 
their  functions  properly,  are  required  to  run  at  a  fixed  speed  irrespec- 
tive of  changes  of  work  from  moment  to  moment,  something  steadier 
was  sought,  and  it  was  found  in  the  shunt-wound  motor  in  a  constant 
potential  circuit,  in  which  the  current  is  divided  before  entering  the 
motor,  the  major  portion  passing  through  the  armature  and  the  minor 
through  the  field.  At  first  the  shunt-wound  motors  were  made  with 
high  resistance  armatures  to  prevent  their  being  burned  out  when  the 
current  was  turned  on  and  before  the  motor  had  developed  its  counter 
electric  pressure  to  protect  itself.  These  motors  came  nearer  the 
mark  of  self-regulation  than  the  series  kind,  because  the  field,  being 
in  shunt,  was  independent  of  the  varying  stress  on  the  armature ;  but 
the  high  resistance  in  the  armature,  the  rotational  energy  of  the  field- 
magnet  remaining  constant,  left  the  speed  somewhat  subject  to  varia- 
tions of  the  load.  At  this  stage  of  development,  several  inventors  gave 
their  attention  to  devising  governors  or  regulators.  It  was  next  dis- 
covered that  a  shunt- wound  motor  with  an  armature  of  the  least  prac- 
ticable resistance  was  virtually  self-regulating  under  varying  loads. 
But  this  type  was  especially  susceptible  to  being  burned  out  at  starting 
and  before  the  motor  had  acquired  a  protective  speed.  So  the  starting- 
box,  or  hand-switch,  was  inserted  in  the  armature  circuit,  and  its  suf- 
ficient resistance  to  the  current  could  be  cut  out  gradually  by  moving 
the  switch-arm  from  one  contact  point  to  another,  until,  when  the  cur- 
rent was  fully  on,  the  motor  would  be  in  a  state  of  self-defense. 

The  self-regulating  shunt-wound  motor  with  starting-box  had  been 
in  ccMnmercial  use  some  considerable  time  before  Blades  entered  the 
field.  It  was  attended  with  these  dangers :  The  accidental  opening  of 
the  field  circuit,  which  would  likely  be  destructive  of  the  armature; 
the  leaving  of  the  switch-arm  on  an  intermediate  contact  point,  which 
would  destroy  the  starting-box,  as  its  resistance  coils  were  not  intended 
nor  adapted  to  be  left  in  circuit ;  and  the  failure  to  return  the  switch- 
arm  to  its  initial  position,  whereby,  if  the  motor  should  stop  on  account 
of  the  current's  being  cut  off  by  the  opening  of  a  switch  at  the  factory 
or  at  the  central  station,  or  by  the  blowing  out  of  a  fuse,  or  diminished 
by  a  sufficient  drop  of  potential,  and  if  the  current  were  then  turned 
on  or  the  potential  restored,  the  low  resistance  armature  would  be 
burned  out.  Manufacturers,  with  whom  were  associated  some  of  the 
greatest  inventors  and  students  in  the  electrical  world,  well  understood 
and  warned  their  customers  against  these  perils. 

The  structure  portrayed  by  the  patent  in  suit  not  only  protects 
the  motor  and  the  starting-box  from  all  the  aforestated  dangers,  but 
affords  additional  benefits  by  effecting  an  instantaneous  release  when 
the  field  circuit  is  broken,  and  a  delayed  release  when  the  current  sup- 
ply is  cut  off.  This  device  won  immediate  recognition  and  went  into 
general  commercial  use. 

The  bringing  together,  within  the  mental  vision,  of  these  manifold 
difficulties  and  the  means  for  overcoming  them  all,  and  conferring  new 
advantages,  we  think  evinced  a  high  degree  of  invention,  unless  the 
prior  art  showed  the  way  and  left  no  room  for  initiative.  To  give 
the  results  of  our  examination  of  the  prior  art,  we  think  it  unnecessary 
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to  detail  the  structures  of  the  reference  patents.  The  shunt-wound 
motor  with  low  resistance  armature  and  hand-switch  or  starting-box 
was  old.  The  electro-magnet  dated  back  to  the  beginnings  of  the  elec- 
tric art.  Springs  of  one  sort  or  another  had  been  employed  in  various 
arts,  including  the  electrical. 

In  regulators  for  electric  generators,  and  in  governors  for  motors 
with  high  resistance  armatures,  magnets  and  springs  had  been  bal- 
anced against  each  other  on  the  contact-arms  of  resistance-coils  that 
were  left  permanently  in  circuit,  so  that  a  loss  in  current,  by  diminish- 
ing the  energy  of  the  magnet,  would  permit  the  spring  to  pull  the  con- 
tact-arm to  a  point  of  less  resistance,  and  vice  versa,  thus  producing  a 
floating  switch.  The  inventors  of  these  devices  had  not  in  mind  the 
problem  Blades  solved,  for  it  had  not  yet  arisen,  and  the  means  they 
applied  to  their  problems  will  not  obviate  the  perils  that  were  found 
to  attend  the  shunt-wound  motor  with  low  resistance  armature  and 
manual  starting-box. 

In  cases  where  it  was  desired  to  start  a  motor  at  a  distant  point  with- 
out an  attendant,  a  pulling  magnet,  energized  when  the  current  was 
turned  on  at  the  central  station,  was  used  to  pull,  as  would  the  hand 
of  a  present  operator,  the  contact-arm  of  the  starting-box  from  its 
off  to  its  on  position.  In  these  automatic  starters  no  spring  is  opposed 
to  the  magnet.  In  automatic  starters,  as  such,  an  opposed  spring  would 
be  worse  than  useless ;  for,  the  end  to  be  attained  being  the  pulling  of 
the  switch-arm  from  its  off  to  its  on  position,  any  force  that  resists  is 
counter  to  the  object  in  view.  These  inventors  therefore  designedly 
left  out  the  spring  from  their  combinations  as  being  an  element  hostile 
to  the  accomplishment  of  their  purpose.  And  if  a  skilled  mechanic, 
desirous  of  adding  the  protective  functions  of  the  patent  in  suit  to  the 
function  of  the  automatic  starter,  had  opposed  a  spring  to  the  pulling 
magnet  in  the  field  circuit,  he  would  have  found  that  the  magnet,  to  be 
strong  enough  to  pull  the  switch-arm  through  its  arc  against  the  re- 
sistance of  the  spring,  would  draw  off  so  much  energy  from  the  field 
that  the  armature  would  speed  up  to  a  degree  that  would  make  the 
motor  commercially  inoperative.  Not  only  are  starting  and  stopping 
opposite  operations,  but  just  as  there  is  a  material  difference  between 
the  field-magnet  and  the  pulling  magnet  of  the  automatic  starter  (though 
magnets  are  magnets)  so  we  think  there  is  a  vital  distinction  between 
•  the  pulling  magnet  of  the  automatic  starter  and  the  retaining  magnet 
of  the  patent  in  suit. 

Dangers  to  a  motor  in  operation  may  arise  from  an  excessive  current 
The  fuse  is  the  ordinary  protective  device.  Certain  inventors  employed 
pulling  magnets,  put  into  action  by  the  excess  of  current,  to  shut  down 
the  motor.  These  overpressure  protective  devices  are  inert  in  the 
presence  of  the  dangers  that  threaten  from  underpressure  or  ho  pres- 
sure. Their  devisers  were  considering  a  different  problem,  and  the 
structures  themselves  are  incapable  of  filling  the  oflSce  of  the  instrument 
described  in  appellees'  patent. 

One  inventor,  preceding  Blades,  addressed  his  attention  to  the  dan- 
gers to  a  self-regulating  shunt-wound  motor  in  a  constant  potential 
circuit  that  come  from  a  cessation  or  material  loss  of  current,  but 
missed  the  mark  by  directing  his  efforts  to  the  wrong  point,  the  main 
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switch.  As  we  read  the  Shepardson  patent,  it  contains  no  hint  of  the 
Blades  structure. 

The  prior  art  contains  no  equivalent  combination.  We  think  that 
there  was  patentable  novelty  in  the  application  of  an  underload  retain- 
ing magnet  to  a  manual  starting-box,  in  the  location  of  such  a  magnet 
in  the  field  circuit  of  a  self-regulating  shunt-wound  motor,  and  in 
adjusting  it  to  act  in  that  location  with  the  starting-box  located  in  the 
armature  circuit.  We  find  nothing  in  the  prior  art  to  militate  against 
the  allowance  of  the  claims  in  suit. 

Appellants  insist  that  these  claims,  which  limit  the  location  of  the 
magnet  to  the  field  circuit  of  a  shunt-wound  motor,  must  fall  by  rea- 
son of  amendments  made  while  the  application  was  pending.  The 
original  specification  located  the  magnet  "preferably  in  the  field  circuit." 
The  field  circuit,  as  distinguished  from  the  armature  circuit,  implies 
the  shunt-wound  motor.  No  matter,  therefore,  how  broad  the  ap- 
plicant made  the  original  description  of  his  invention,  the  narrowing 
of  the  specification  and  the  limitations  of  the  claims  in  suit  left  the 
invention  as  now  claimed  within  the  preferred  range  of  the  original 
specification. 

We  think  the  record  contains  sufficient  evidence  of  infringement. 

The  decree  is  affirmed. 


NATIONAL  PHONOGRAPH  CO.  v.  SCHLEGEL  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    March  10,  1904.) 

No.  1,846. 

1,  Patents — Bight  of  Licensee  to  Attach  Conditions  to  Undeblicenbe 
—Reservation  op  Right  to  Fix  Pbices. 

The  exclusive  licensee  for  the  sale  of  articles  embodying  the  patented 
invention-  or  discovery  has  and  controls  to  that  extent  the  monopoly 
granted  by  the  letters  patent,  and  may  attach  sttch  conditions  as  he  sees 
fit  to  sales  made  under  his  license;  and  a  contract  binding  a  purchaser 
not  to  resell  for  less  than  certain  named  prices,  or  to  any  other  dealer 
who  does  not  sign  a  similar  agreement,  and  .which  makes  a  compliance 
with  such  requirements  a  condition  of  the  Hcense  to  use  or  vend  the  pat- 
ented article  implied  from  its  sale,  is  valid  and  enforceable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Iowa. 

For  opinion  below,  see  117  Fed.  624. 

The  bill  alleges  that  complainant  is  a  New  Jersey  corporation, .  and  defend- 
ants are  citizens  of  Iowa ;  that  complainant  is  the  exclusive  licensee  for  the 
sale  of  Edison  phonographs,  record  blanks,  and  records,  covered  by  letters 
patent  owned  by  the  £dison  Phonograph  Company;  that,  in  conformity  with 
its  established  plan  of  selling  the  articles  covered  by  its  license  and  such 
letters  patent,  complainant,  on  April  27,  1901,  entered  Into  a  conbact  in 
writing,  called  "Jobber's  Agreement,"  with  defendants,  whereby,  in  considera- 
tion of  sales  of  said  articles  to  be  made  by  complainant  to  defendants  from 
time  to  time  at  a  stated  discount,  defendants  agreed  to  conform  and  strictly 
adhere  to  and  be  bound  by  certain  terms  and  conditions  in  selling  such  ar- 
ticles, viz. :  (I)  To  sell  only  at  certain  named  prices.  (2)  To  sell  to  no  retail 
dealer  who  does  not  sign  a  prescribed  and  similar  agreement  governing  and  con- 
trolling sales  by  retail  dealers.  (3)  "All  Edison  Phonographs,  Records  and 
Blanks  are  covered  by  United  States  patents  and  are  sold  under  the  condition 
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that  the  license  to  use  and  vend  them  implied  from  such  sale  is  dependent  on 
the  observance  by  the  vendee  of  all  the  foregoing  conditions ;  upon  the  breach 
of  any  of  said  conditions  the  license  to  use  or  vend  said  phonographs,  records 
and  blanks,  immediately  ceases  and  any  vendor  or  user  thereafter  becomes  an 
Infringer  of  said  patents  and  may  be  proceeded  against  by  suit  for  Injunction 
or  damages,  or  both."  The  bill  also  alleges  that,  under  such  agreement,  com- 
plainant sold  and  delivered  to  defendants,  from  time  to  time,  great  numbers 
of  Edison  phonographs,  record  blanks,  and  records,  and  defendants  now  have 
on  hand  many  phonographs,  record  blanks,  and  records  so  purchased;  that 
defendants  recognized  and  conformed  to  the  terms  and  conditions  of  said 
agreement  until  about  March  1,  1902,  since  which  time  they  have  been  selling 
and  are  continuing  to  sell  large  numbers  of  the  phonographs,  record  blanks, 
and  records  so  purchased  from  complainant  at  prices  less  than  those  agreed 
upon,  and  to  retail  dealers  throughout  the  United  States  who  have  not  signed 
and  who  refuse  to  sign  the  agreement  prescribed  for  retail  dealers.  Other 
allegations  relate  to  the  effect  of  these  sales  in  violation  of  the  agreement,  and 
tend  to  show  pretty  clearly  that  they  seriously  disturb  the  business  of  com- 
plainant, and  do  it  Irreparable  Injury.  Among  its  prayers,  the  bill  asks  for 
preliminary  and  permanent  injunctions  restraining  defendants  from  selling 
phonographs,  record  blanks,  or  records  so  purchased  from  complainant  at  prices 
less  than  those  agreed  upon,  or  to  any  retail  dealer  who  does  not  sign  the 
required  retailer's  agreement  After  the  filing  of  the  bill  and  the  service  of 
process,  defendants  consented,  in  writing,  to  a  permanent  Injunction  as  prayed, 
on  condition  that  no  damages  or  costs  should  be  awarded  against  them,  and 
complainant  moved  that  such  a  decree  be  entered  upon  the  bill  and  the  written 
consent  of  defendants.  The  court,  however,  entered  a  decree  dismissing  the 
bill.  The  theory  upon  which  this  was  done  is  shown  by  the  following  extracts 
from  an  opinion  filed  by  the  judge  at  the  time:  "On  the  former  hearing 
I  reached  the  conclusion  that  this  is  a  collusive  suit  In  this  I  was  mistaken, 
and  i  now  ground  my  decision  upon  the  facts  pleaded  in  the  bill.  *  *  *  Is 
not  the  contract  one  that  stifles  trade?  And  if  it  Is  such  a  contract,  should 
this  court  enforce  It  by  the  great  writ  of  injunction?  •  •  •  And,  aside 
from  the  phases  of  the  patent  law  that  have  been  argued,  In  my  judgment  the 
contract  In  suit  cannot  be  the  basis  of  an  action  at  either  law  or  In  equity. 
And  it  likewise  is  my  judgment  that  the  contract  cannot  be  upheld,  even  though 
the  articles  of  merchandise  are  covered  by  patents." 

W.  J.  Roberts  (Howard  W.  Hayes,  on  the  brief),  for  appellant. 

Before  SANBORN,  THAYER,  and  VAN  DEVANTER,  Circuit 
Judges. 

VAN  DEVANTER,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

This  is  not  a  suit  by  the  patentee  or  an  assignee  to  enjoin  the  in- 
fringement of  a  patent,  but  is  a  suit  by  an  exclusive  licensee  for  the 
sale  of  articles  embodying  the  patented  invention  or  discovery  to  re- 
strain the  future  violation  of  an  underlicense  or  contract  for  the  sale 
of  such  articles  by  a  sublicensee.  However,  the  validity  of  the  under- 
license or  contract  and  the  right  of  the  licensee  to  restrain  future  sales 
in  violation  thereof  must  necessarily  be  determined  by  the  patent  laws, 
and  by  the  rules  applicable  to  a  suit  by  a  patentee  or  an  assignee  to 
enjoin  the  infringement  of  a  patent.  Letters  patent  for  an  invention 
or  discovery  grant  to  the  patentee,  his  heirs  and  assigns,  "the  exclu- 
sive right  to  make,  use  and  vend  the  invention  or  discovery  through- 
out the  United  States  and  the  territories  thereof"  for  the  term  of  ly 
years.  Rev.  St.  §  4884  [U.  S.  Comp.  St.  1901,  p.  3381].  '  This  is  a 
monopoly  authorized  by  law,  and  generally  sanctioned  by  enlightened 
government     In  this  case  the  exclusive  right  to  sell  has  been  trans- 
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ferred  to  complainant,  and  to  that  extent  it  has  and  controls  the  monop- 
oly granted  by  the  letters  patent.  An  unconditional  or  unrestricted 
sale  by  the  patentee,  or  by  a  licensee  authorized  to  make  such  sale,  of 
an  article  embodying  the  patented  invention  or  discovery,  passes  the 
article  without  the  limits  of  the  monopoly,  and  authorizes  the  buyer 
to  use  or  sell  it  without  restriction;  but  to  the  extent  that  the  sale 
is  subject  to  any  restriction  upon  the  use  or  future  sale  the  article  has 
not  been  released  from  the  monopoly,  but  is  within  its  limits,  and,  as 
against  all  who  have  notice  of  the  restriction,  is  subject  to  the  con- 
trol of  whoever  retains  the  monopoly.  This  results  from  the  fact 
that  the  monopoly  is  a  substantial  property  right  conferred  by  law  as 
an  inducement  or  stimulus  to  useful  invention  and  discovery,  and 
that  it  rests  with  the  owner  to  say  what  part  of  this  property  he  will 
reserve  to  himself,  and  what  part  he  will  transfer  to  others,  and  upon 
what  terms  he  will  make  the  transfer.  Bement  v.  National  Harrow 
Co.,  i86  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058;  Victor  Talking 
Machine  Co.  v.  The  Fair  (C.  C.  A.)  123  Fed.  424;  Dickerson  v.  Tinling, 
28  C.  C.  A.  139,  84  Fed.  192;  Heaton-Peninsular  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  25  C.  C.  A.  267,  77  Fed.  288,  35  L.  R.  A. 
728;  Cortelyou  v.  Lowe,  49  C.  C.  A.  671,  ill  Fed.  1005;  Edison  Pho- 
nograph Co.  V.  Kaufmann  (C.  C.)  105  Fed.  960;  Edison  Phonograph 
Co.  V.  Pike  (C.  C.)  116  Fed.  863;  Fowle  v.  Park,  131  U.  S.  88,  9  Sup. 
Ct.  658,  33  L.  Ed.  67;  Garst  v.  Harris,  177  Mass.  72,  58  N.  E.  174. 
After  mentioning  limitations  which  attach  to  all  property  rights  under 
the  general  law  of  the  land,  none  of  which  is  applicable  to  the  facts 
of  this  case,  it  is  said  in  Bement  v.  National  Harrow  Co.,  186  U.  S. 
91, 93, 22  Sup.  Ct.  755,  756, 46  L.  Ed.  1058 :  . 

^'Notwithstanding  these  exceptions,  the  general  rule  is  absolute  freedom  In 
the  use  or  sale  of  rights  under  the  patent  laws  of  the  United  States.  The 
very  object  of  these  laws  Is  monopoly,  and  the  rule  is,  with  few  exceptions, 
that  any  conditions  which  are  not  in  their  very  nature  illegal  with  regard  to 
this  kind  of  property,  imposed  by  the  patentee  and  agreed  to  by  the  licensee, 
for  the  right  to  manufacture  or  use  or  sell  the  article,  will  be  upheld  by  the 
courts.  ♦  •  •  The  provision  In  regard  to  the  price. at  which  the  licensee 
would  sell  the  article  manufactured  under  the  license  was  also  an  appropriate , 
and  reasonable  condition.  It  tended  to  keep  up  the  price  of  the  implements 
manufactured  and  sold,  but  that  was  only  recognizing  the  nature  of  the  prop- 
erty dealt  in,  and  providing  for  its  value  so  far  as  possible.  This  the  parties 
were  legally  entitled  to  do.  The  owner  of  a  patented  article  can,  of  course, 
charge  such  price  as  he  may  choose,  and  the  owner  of  a  patent  may  assign  it 
or  sell  the  right  to  manul  rture  and  sell  the  article  patented  upon  the  condi- 
tion that  the  assignee  shall  charge  a  certain  amount  for  such  article." 

It  was  urged  in  that  case  that  the  stipulatioii  respecting  the  price 
to  be  demanded  was  violative  of  the  act  of  Congress  of  July  2,  1890, 
c.  647,  26  Stat.  209  [U.  S.  Comp.  St.  1901,  p.  3200],  upon  the  subject 
of  trusts  and  unlawful  combinations,  but  the  court  held  otherwise, 
saying  (page  92,  186  U.  S.,  page  756,  22  Sup.  Ct.,  46  L.  Ed.  1058): 

"But  that  statute  does  not  refer  to  that  kind  of  a  restraint  of  interstate  com- 
merce which  may  arise  from  reasonable  and  legal  conditions  imposed  upon 
the  assignee  or  licensee  of  a  patent  by  the  owner  thereof,  restricting  the  terms 
upon  which  the  article  may  be  used,  and  the  price  to  be  demanded  therefor. 
Such  a  construction  of  the  act,  we  have  no  doubt,  was  never  contemplated  by 
Its  framers." 
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The  condition  against  sales  to  retail  dealers  who  do  not  sign  a 
similar  agreement  governing  sales  by  them  was  imposed  by  com- 
plainant in  the  legitimate  exercise  of  its  property  right  in  tiie  mo- 
nopoly, and  for  the  purpose  of  rendering  it  valuable.  The  complainant 
had  the  same  right  to  require  that  such  an  agreement  be  exacted  from 
defendants'  vendees  that  it  had  to  demand  it  from  defendants.  Any 
sale  by  defendants  outside  of  the  terms  of  their  underlicense  or  con- 
tract was  an  invasion  of  complainant's  lawful  monopoly. 

The  contract  which  the  parties  had  made,  and  which  defendants 
were  violating,  was  a  valid  one,  and,  upon  the  allegations  of  the  bill, 
confessed  by  defendants,  and  declared  by  the  court  to  be  not  collusive, 
there  should  have  been  a  decree  for  complainant. 

The  decree  is  reversed,  with  instructions  to  enter  a  decree  per- 
manently enjoining  defendants  as  prayed,  but  embodying  the  condi- 
tions named  in  their  written  assent. 


SHADBOLT  v.  McKED. 

(Circuit  Court  of  Appeals,  Second  Circuit;  March  2,  1904.) 

No.  120. 

1.  PATENT&— INFBINGEMENT— Coal  TBUCKS. 

The  Shadbolt  patent.  No.  532,216,  for  an  Improyement  tn  coal  tracks  or 
heavy  wagons,  consisting  In  making  the  box  deeper  at  the  back  end,  with 
the  bottom  sloping  toward  the  back,  to  facilitate  unloading,  but  wider  in 
front,  to  equalise  the  weight  of  the  load  over  the  two  axles,  is  not  infrin- 
ged by  a  wagon  In  which  the  top  of  the  box  is  a  parallelogram,  but  the 
isldes  converge  toward  the  bottom  uniformly,  so  that  the  deeper  portion 
at  the  back  is  narrower  at  the  bottom  than  the  front 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  the 

Eastern  District  of  New  York,  sustaining  letters  patent  No.  532,216, 

.granted  January  8,  1895,  to  the  complainant  for  improvements  in  coal 

trucks  or  heavy  wagons,  and  granting  an  injunction  and  an  accounting. 

Clifford  E.  Dunn  and  Jas.  T.  O'Neill,  for  appellant 
Edmond  C.  Brown,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  patent,  though  relating  to  wagons  of 
all  kinds,  is  designed  more  especially  to  cover  heavy  trucks,  the  struc- 
ture being  described  and  shown  as  embodied  in  a  coal  truck. 

The  specification  states  that  coal  trucks  had  been  constructed,  there- 
tofore, with  a  body  deepest  at  the  rear  end,  the  bottom  sloping  from 
front  to  rear  for  convenience  in  dumping  the  load  and  the  top  being 
substantially  horizontal.  This  construction  placed  the  weight  very 
unevenly  on  the  two  axles  of  the  truck.  The  object  of  the  invention, 
so  far  as  it  is  involved  in  the  present  controversy,  is  "to  preserve  the 
sloping  bottom  and  depth  at  the  rear  of  the  body,  and  yet  equalize  the 
load  more  or  less  exactly  on  the  two  axles."    This  object  is  accom- 
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plished  by  making  the  body  wider  at  the  front  end  than  at  the  rear 
end,  the  increase  in  width  compensating  for  the  decrease  in  depth. 
The  claims  are  as  follows : 

"(1)  A  wagon  baring  a  fixed  or  nontilting  body  whlcb  Is  wider  at  Its  front 
end  tban  at  its  rear  end,  and  tapered  substantially  as  set  forth  and  which  is 
deeper  at  its  rear  than  at  its  front  end. 

"(2)  A  wagon  having  a  body  which  is  deeper  at  its  rear  end  than  at  its 
front  end  and  wider  at  its  front  end  than  at  its  rear  end,  the  bottom  of  the 
body  being  inclined  toward  the  rear  or  tail  end,  substantially  as  described." 

The  only  defense  argued  and  the  only  one  necessary  to  consider  is 
that  of  noninfringement 

The  defendant's  truck  diflfers  from  the  old  type,  referred  to  in  the 
patent,  only  in  having  sides  which,  to  a  slight  degree,  slope  inwardly 
toward  the  bottom.  A  line  drawn  around  the  top  of  the  body  forms 
a  perfect  rectangle,  but  the  floor  is  eight  inches  wider  at  the  front  than 
in  the  rear.  In  other  words,  the  sloping  sides  are  nearer  together  at 
the  deepest  part  than  at  the  shallowest  part,  but  equidistant,  front  and 
rear,  if  measured  on  the  same  plane. 

The  defendant  has  not,  to  any  appreciable  extent,  widened  the  front 
end  of  his  truck.  He  has,  because  of  the  converging  sides,  decreased 
its  width  and,  therefore,  lessened  its  carrying  capacity.  This  is  equally 
true  of  the  rear  end.  The  carrying  capacity  is  correspondingly  de- 
creased and  the  only  tendency  to  equalize  the  load  on  the  two  axles 
must  be  attributed  to  the  sloping  sides  which,  to  some  extent,  must, 
of  course,  lessen  the  load  at  the  bottom  of  the  rear  end  of  the  truck. 

But  even  if  it  be  admitted  that  the  defendant's  truck  to  some  extent 
equalizes  the  load  it  does  so  by  decreasing  the  carrying  capacity  of 
the  truck  instead  of  increasing  it  and  by  a  construction  distinctly  dif- 
ferent from  that  described  in  the  patent. 

There  can  be  no  doubt  that  the  feature  of  invention  which  distin- 
guishes it  from  the  prior  art  is  the  widening  of  the  front  end  of  the 
wagon.  This  feature  is  emphasized  again  and  again  in  the  drawings, 
description  and  claims.  Instead  of  being  rectangular  at  the  top  the 
wagon  of  the  patent  is  cuneiform.  It  is  even  recommended  that  the 
front  end  may  be  so  broadened  as  to  extend  beyond  the  wheels. 

The  specification  says: 

"As  the  fore  wheels  can  swin^  in  under  the  body,  it  would  be  feasible  so 
to  widen  the  body  at  the  front  end  as  to  make  it  extend  out  laterally  over  and 
above  said  wheels." 

Again,  in  his  testimony,  the  patentee  says : 

"The  width  of  the  Shadbolt  truck  being  much  greater  on  the  front  than  on 
the  rear,  the  top  of  the  box  is  wider  at  the  front  end  than  it  is  at  the  back  end. 
•  •  ♦  The  increased  width  at  the  front  end  of  the  truck  gives  a  greater 
storage  capacity  at  the  front  end." 

Assuming  that  the  defendant  accomplishes  a  similar  result  in  equal- 
izing the  weight,  and  this  is  by  no  means  clear  from  the  record,  it  can- 
not be  held  that  he  uses  the  means  described  and  claimed.  Instead 
of  making  his  wagon  body  wider  at  the  front  end  than  at  the  rear, 
whether  measured  at  top  or  bottom,  he  uses  a  body  with  sides  beveled 
or  flared  outwardly  toward  the  top,  thus  decreasing,  in  a  slight  degree, 
the  carrying  capacity  of  the  pocket  at  the  rear  end, 
128  F.— 47 


Digitized  by 


Google 


738  128  FEDERAL  REPORTER. 

It  appears  from  the  testimony  that  wagons  with  sides  beveled  in- 
stead of  vertical  have  existed  from  time  immemorial.  The  sides  of 
the  complainant's  truck  body  flare  longitudinally  towards  the  front, 
thus  making  a  much  wider  space  and  corresponding  storage  room  there 
than  at  the  rear  end.  The  sides  of  the  defendant's  body  diverge  from 
a  vertical  line,  uniformly,  the  entire  distance.  It  is  clear,  therefore, 
that  if  his  truck  were  constructed  with  a  flat  instead  of  an  inclined 
floor,  the  increase  in  carrying  capacity  would  be  equal  throughout  its 
entire  length.  The  increase  at  the  front  would  be  exactly  balanced 
by  a  corresponding  increase  at  the  rear.  Whether  the  load  area  is 
made  larger  or  smaller  depends,  of  course,  upon  whether  or  not  the 
flare  is  made  by  increasing  or  decreasing  the  distance  between  the  tops 
of  the  parallel  sides. 

Given  a  wagon  body  with  straight  parallel  sides;  if  the  distance 
between  the  sides  at  the  top  remains  unchanged  and  the  flare  is  pro- 
duced by  converging  the  sides  towards  the  bottom,  it  is  obvious  that 
the  load  space  will  be  decreased ;  on  the  other  hand,  if  the  sides  flare 
out  from  the  bottom  this  space  will  be  increased. 

In  order  to  hold  that  the  defendant  infringes  we  must  find  that  his 
wagon  is  wider  at  the  front  than  at  the  rear.  Even  if  the  complainant 
were  entitled  to  equivalents  we  are  of  the  opinion  that  the  slight  de- 
crease in  load  space,  produced  by  the  narrowing  of  the  sides  as  the 
depth  increases  towards  the  rear  of  the  defendant's  truck,  cannot  be 
considered  as  an  equivalent  for  the  wide  front  end  which  is  clearly 
emphasized  as  the  distinquishing  feature  of  the  patented  structure. 

The  complainant  has  failed  to  establish  infringement. 

The  decree  of  the  Circuit  Court  is  reversed  with  costs. 


GENERAL  ELECTRIC  CO.  V.  NEW  ENGLAND  ELECTRIC  MFG.  CO.  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit    February  25, 1904.) 

No.  93. 

1.  EQuriY  Pleading— Effect  of  Setting  Down  Pleas  for  Abgument. 

By  setting  down  pleas  for  argument,  a  complainant  admits  the  facts, 
but  not  the  conclusions,  pleaded  therein. 

2.  Patents— Suit  fob  Infringement— Equity  Jurisdiction. 

Pleas  to  a  bill  in  equity  for  infringement  of  a  patent  which  In  effect 
admit  infringement  up  to  a  date  a  short  time  prior  to  the  filing  of  the  bill, 
but  allege  that  on  that  date  defendant  ceased  manufacturing  the  infrin- 
ging article,  except  to  make  up  material  on  hand,  and  that  prior  to  the 
filing  of  the  bill  it  wholly  abandoned  such  manufacture  and  sale,  and  has 
since  neither  made,  used,  nor  sold  the  invention  of  the  patent,  but  has 
made  deliveries  on  contracts  of  sale  previously  made  only,  do  not  state 
facts  constituting  a  bar  to  the  suit,  since,  admitting  such  facts,  the  court 
may  in  its  discretion  grant  an  injunction  to  restrain  a  resumption  of  the 
infringement  or  the  continued  sale  of  the  infringing  articles,  and  require 
an  accounting. 

%  1.  See  Equity,  vol.  19,  Cent  Dig.  §  409. 

%2.  Pleading  in  patent  infringement  suits,  see  note  to  Caldwell  v.  Powell, 
19  C.  C.  A.  595. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For' opinion  below,  see  123  Fed.  310. 

Appeal  from  a  decree  of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York  sustaining  defendants'  pleas  and  dismissing  the  bill 
of  the  General  Electric  Company,  the  complainant 

Samuel  Owen  Edmonds,  for  appellants, 

Edward  P.  Payson  and  Clifton  V.  Edwards,  for  the  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  bill  is  in  the  usual  form,  alleging  the 
infringement  of  letters  patent  No.  516,844,  granted  to  Alfred  Swan, 
March  20,  1894,  The  bill  was  verified  October  10,  1902,  and  was 
filed  December  13,  1902. 

The  defendants  filed  pleas  which  were  onte  amended  by  leave  of 
the  court.  As  amended  the  pleas,  though  not  in  identical  language, 
allege,  in  substance,  that  the  defendants  made  and  sold  the  infringing 
devices  until  "August,  1902,  at  which  time,  because  of  the  disapproval 
by  underwriters  and  slight  profits,  said  defendant  company  abandoned 
the  manufacture  thereof  and  thereafter  made  up  only  its  remaining 
receptical  stock,  and  since  October  10,  1902,  it  has  not  itself  or  by 
any  agent  made  any  sale  of  such  'receptacle,'  but  only  completed  de- 
livery of  'receptacles'  sold  as  aforesaid,  and  that  long  before  the  bring- 
ing of  this  bill  for  injunction  defendant  company  had  wholly  and  in 
good  faith  ceased  to  make,  use  or  sell  itself  or  by  other  said  'recep- 
tacles 9,171'  and  the  invention  of  said  Swan  patent;  and  is  not  threat- 
ening and  does  not  intend,  now  or  at  any  time  in  the  future,  to  man- 
ufacture or  sell  said  receptacles,  but  has  in  good  faith  finally  aban- 
doned such  manufacture  and  sale." 

By  setting  the  pleas  down  for  argument  the  complainant  has  ad- 
mitted the  facts  but  not  the  conclusions  pleaded  therein.  Farley  v. 
Kittson,  120  U.  S.  303,  314,  7  Sup.  Ct  534,  30  L.  Ed.  684;  Burrell  v. 
Hackley  (C.  C.)  35  Fed,  833,  and  cases  cited. 

We  have,  then,  the  following  facts :  First.  Subsequent  to  the  grant- 
ing of  the  Swan  patent  and  until  August,  1902,  the  defendants  were 
engaged  in  manufacturing  and  selling  devices  which  infringed  the  pat- 
ent. Second.  From  August,  1902,  until  October  10,  1902,  they  ceased 
manufacturing  new  receptacles  and  only  made  up  the  stock  then  on 
hand.  Third.  Since  October  10,  1902,  they  have  not  made  any  new 
sales  of  infringing  receptacles  but  have  completed  the  delivery  of  re- 
ceptacles sold  prior  thereto.  Fourth.  Prior  to  the  filing  of  the  bill 
they  had  wholly  ceased  to  make,  use  or  sell  the  patented  device. 

If  the  pleas  be  analyzed  a  little  closer  it  will  be  observied  that  defend- 
ants, in  effect,  admit  infringement  prior  to  August,  1902.  In  August 
of  that  year  they  stopped  making  new  receptacles,  but  admit  that  from 
August  until  October  loth  they  were  engaged  in  making  up  the  stock 
on  hand.  They  do  not  deny  that  they  were  selling  receptacles  during 
this  period.  After  October  loth,  the  date  of  the  verification  of  the  bill 
and  two  months  before  it  was  filed,  they  ceased  to  sell  but  continued 
to  deliver  infringing  receptacles;  and  for  aught  that  appears  have  con- 
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tinued  to  deliver  and  are  now  delivering  said  receptacles.  The  pleas 
draw  a  sharp  distinction  between  new  sales  of  the  infringing  devices 
and  their  delivery  pursuant  to  old  sales,  so  that  the  allegation  that  de- 
fendants ceased,  prior  to  the  suit,  to  make,  use  or  sell  the  patented  de- 
vice is  not  at  all  incompatible  with  the  theory  that  they  have  a  large 
stock  of  infringing  devices  on  hand  which  they  can  at  any  time  put  on 
the  market.  In  other  words,  the  defendants  seem  to  be  of  the  opinion 
that  it  is  not  an  infringement  of  the  patent  to  distribute  infringing  re- 
ceptacles to  their  customers  provided  the  contract  of  sale  was  made  prior 
to  August,  1902. 

The  pleas  do  not  state  a  complete  bar  to  the  suit  Conceding  all 
their  averments  to  be  true  the  court  may  retain  the  case  in  order  to  do 
exact  equity  between  the  parties.  If  the  case  were  at  final  hearing  up- 
on the  precise  facts  now  developed  the  court  might,  it  is  true,  feel  war- 
ranted in  suspending  the  injunction,  but  it  would  not  be  compelled  to 
do  so.  The  probability  is  that  it  would  follow  the  practice,  so  fre- 
quently adopted,  where  the  defendant  admits  past  infringement  and 
is  shown  to  be  in  a  position  where  he  can  at  any  time  resume,  namely, 
issue  the  injunction.  The  argument  in  such  circumstances  is  very 
simple.  If  the  defendant  be  honest  in  his  protestations  an  injunction 
will  do  him  no  harm ;  if  he  be  dishonest  the  court  should  place  a  strong 
hand  upon  him  in  limine.  Chemical  Works  v.  Vice,  14  Blatchf.  179, 
Fed.  Cas.  No.  12,136;  WoUensak  v.  Reiher  (C.  C.)  28  Fed.  427;  Cel- 
luloid Co.  v.  Arlington  (C.  C.)  34  Fed^  324;  Sawyer  Spindle  Co.  v. 
Turner  (C.  C.)  55  Fed.  979;  Electric  Works  v.  Henzel  (C.  C.)  48  Fed. 
375. 

The  case  of  Odell  v.  Stout  (C.  C.)  22  Fed.  169,  does  not,  in  our  judg- 
ment, sustain  the  defendants*  position.  Imprimis,  the  case  was  heard 
at  final  hearing  on  pleadings  and  proofs  and  not  on  plea.  It  appeared 
that  the  defendant,  prior  to  the  suit,  discontinued  the  manufacture  of 
one  type  of  infringing  mill  and  commenced,  and,  at  the  time  of  the  suit, 
was  engaged  in  the  manufacture  of  another  type  of  infringing  mill. 
The  court  said  of  the  former  mill :  "If  the  complaint  were  only  on  ac- 
count of  the  manufacture  and  sale  of  that  mill,  the  case  would  not  be 
one  for  an  injunction."  The  opinion  concludes  with  the  following 
statement:  "However,  as  we  find  that  the  defendants  in  this  case 
are  infringers,  we  think  it  well  to  retain  the  whole  case  under  our  con- 
trol, and  tihe  injunction  and  order  for  an  account  may  be  made  to  apply 
to  the  manufacture  and  sale  of  both  mills."  The  remark  relied  on  by 
the  defendants  here  was  made  after  the  court,  having  heard  the  entire 
controversy,  was  "satisfied  that  the  abandonment  was  in  good  faith  and 
final." 

In  the  case  at  bar  no  such  condition  exists.  Every  averment  of  fact 
pleaded  may  be  true  and  still  the  defendants  may  have  at  all  times  been 
delivering  infringing  receptacles  pursuant  to  contracts  previously  sold. 
They  may  at  the  present  time  be  manufacturing  certain  parts  of  the 
receptacles  to  be  assembled  afterwards  by  the  purchaser,  thus  mak- 
ing them  contributory  infringers.  They  may  have  a  large  stock  of  in- 
fringing receptacles  on  hand  and  they  may,  when  market  conditions 
improve,  change  their  present  purpose  and  resume  the  manufacture  and 
sale  of  the  infringing  devices.    In  short,  as  before  stated,  the  pleas  do 
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not  allege  facts  which  are  a  bar  to  the  action.  Admitting  all  the  aver- 
ments to  be  true  the  court  at  final  hearing  may  conclude  to  grant  an  in- 
junction and  an  accounting. 

The  decree  dismissing  the  bill  is  reversed  with  costs  and  the  cause 
is  remanded  to  the  Circuit  Court  with  instructions  to  proceed  therein  as 
the  equity  rules  require. 


TAYLOR  V.  MARSHALL. 

(Gircnlt  Court,  D.  MassacbusettB.    March  15, 1004.) 

No.  1,062. 

1.  PATBRTa— IinrBINOBMENT--MACHINES  rOB  FELTIWO  HAT  GOODS. 

The  Taylor  patents,  Nos.  263,075,  263,076,  280,095,  297,471,  302,055,  and 
893,866,  for  improvements  in  machines  for  felting  hat  g^)ods,  if  valid,  must 
be  limited  to  the  specific  form  of  devices  described.  As  so  construed, 
held  not  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  Nos.  263,075, 
263,076,  280,095,  297,471,  302,055,  and  393,866 — all  for  machines  for 
felting  hat  goods — ^granted  to  James  S.  Taylor,  respectively,  on  August 
22,  1882,  August  22,  1882,  June  26,  1883,  April  22,  1884,  July  15,  1884, 
and  December  4,  1888.     On  final  hearing. 

Aaron  T.  Bates,  for  complainant. 

Friend  W.  Smith,  Jr.,  and  David  F.  Slade,  for  defendant 

COLT,  Circuit  Judge.  The  complainant,  who  is  the  patentee,  brings 
suit  for  infringement  of  6  patents,  with  39  distinct  claims,  for  improve- 
ments in  an  old  type  of  machine  for  felting  a  roll  of  hats.  This  type 
may  be  generally  described  as  consisting  of  two  lower  rollers  joumaled 
in  fixed  bearings  in  the  same  horizontal  plane;  an  upper  roller  jour- 
naled  in  and  carried  by  a  pivoted  or  swinging  frame ;  a  counterbalan- 
cing, adjustable  weight  attached  to  the  rear  part  of  the  frame,  whereby 
the  upper  roller  exerts  a  greater  or  less  pressure  on  the  roll  of  hats; 
and  a  treadle  secured  to  the  front  part  of  the  frame  for  raising  the 
top  roller  to  make  an  opening  for  the  hats.  Projections  or  a  spirally 
wound  rope  were  commonly  used  on  the  surfaces  of  the  rollers.  The 
prior  art  exhibits  numerous  varieties  of  this  general  type  of  machine. 

The  rollers  are  the  fundamental  and  essential  thing  in  a  hat-felting 
machine.  At  the  time  of  the  earliest  Taylor  patent  in  suit,  there  was 
little  room  for  invention  in  the  connecting  mechanism,  for  raising  the 
top  roller  to  make  an  opening  for  the  hats,  or  in  the  weights,  springs, 
or  levers  employed  in  combination  with  the  swinging  frame  to  regu- 
late the  pressure  of  the  top  roller  upon  the  hats  during  the  operation 
of  felting.  On  the  other  hand,  the  field  of  invention  was  open  to  new 
and  useful  improvements  in  the  organization,  movement,  and  form  of 
the  rollers,  whereby  the  efficiency  of  the-  felting  operation  might  be 
increased.  It  was  to  this  primary  feature  that  the  Taylor  patents  in 
suit  were  mainly  directed.  All  of  them,  except  the  last,  are  for  new 
and  specific  arrangements  of  rollers.  The  connecting  mechanisms  in 
these  machines  are  qi  a  subordinate  and  auxiliary  character,  and  can 
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scarcely  be  held,  in  the  light  of  the  pre-existing  art,  to  have  involved 
any  invention.  It  may  further  be  observed  that  no  one  of  these  spe- 
cific arrangements  of  rollers,  which  constitute  the  chief  feature  of  five 
of  these  patents,  has  ever,  so  far  as  appears,  gone  into  practical  use, 
or  made  any  impression  on  the  art.  The  most  that  can  be  said  with 
respect  to  the  utility  of  these  inventions  is  that  some  of  the  specific 
forms  of  connecting  mechanism  in  which  they  are  embodied  have 
found  their  way  into  a  commercial  machine. 

The  complainant  sells  or  licenses  a  hat-felting  machine  called  the 
"Taylor  Machine,"  and  the  defendant  admits  that  he  uses  in  his  mill 
a  number  of  machines  of  substantially  the  same  construction ;  but  the 
difficulty  is  that  the  Taylor  machine,  in  its  main  features,  is  unlike 
any  of  the  machines  described  in  the  Taylor  patents  for  the  infringe- 
ment of  which  the  present  suit  is  brought.  The  Taylor  machine  closely 
resembles  in  structure  and  organization  the  machines  of  the  prior  art. 
Its  only  resemblance  to  the  patented  machines  consists  in  the  use  of 
connecting  mechanism  which  is  made  the  subject  of  several  of  the 
claims  of  these  patents.  These  claims,  upon  a  broad  construction,  are 
void  for  want  of  patentable  novelty,  and,  if  valid  at  all,  must  be  limited 
to  the  specific  form  of  devices  described. 

The  Taylor  machine  is  composed  of  two  lower  rollers  joumaled  in 
fixed  bearings  in  the  same  horizontal  plane;  a  top  roller  joumaled  in 
and  carried  by  a  swinging  yoke  or  frame,  a  coil  spring  attached  to 
the  rear  end  of  the  yoke,  and  secured  to  the  main  frame  of  the  ma- 
chine; a  hand  lever  pivoted  to  the  frame  of  the  machine,  and  con- 
nected with  the  forward  end  of  the  yoke  by  a  spiral  spring;  projec- 
tions in  the  form  of  lags  on  the  surfaces  of  the  rear  and  top  rollers; 
and  a  spiraJly  wound^  rope  on  the  surface  of  the  front  roller.  These 
elements,  or  their  equivalents,  were  old  in  the  art,  and,  if  the  ccwnplain- 
ant  had  obtained  a  patent  for  a  machine  embodying  them  in  combina- 
tion, its  validity,  with  little  doubt,  could  have  been  successfully  at- 
tacked on  the  ground  of  want  of  patentable  novelty  or  invention. 

A  reference  to  the  machines  of  the  Taylor  patents  will  show  how 
little  they  resemble  the  Taylor  commercial"  machine.  In  the  first  of 
these  patents,  No.  263,075,  dated  August  22,  1882,  the  patentee  says  : 

"The  object  of  the  Invention  Is  to  increase  the  efficiency  of  this  class  of 
machines,  and  the  process  involved  in  their  use,  especially  by  adapting  the 
machine  to  give  the  necessary  fulling  or  wringing  and  fulling  motion  to  the 
goods  while  in  process  of  manipulation." 

This  is  accomplished  in  the  first  form  of  the  machine  described  by 
an  organization  composed  of  a  relatively  small  work  roller,  or  "idler, 
c,"  and  two  other  rollers.  The  work  roller  is  without  gearing,  and 
"is  revolved  by  the  traction  of  the  roll  of  goods."  It  is  depressed  by 
means  of  a  handle  and  connecting  spring,  which  is  attached  to  the 
frame.  In  operation,  the  forward  motion  of  the  under  large  roller 
carries  the  roll  of  goods  under  the  work  roller,  which  is  raised  by  the 
upward  pressure  of  the  goods :  "the  gravity  of  the  goods  keeping  them 
from  being  drawn  between  the  rollers."  The  action  of  the  machine 
"differs  from  that  of  other  machines  in  which  the  roller  correspond- 
ing with  the  worker,  c,  instead  of  being  revolved  by  the  goods,  acts  to 
revolve  thenu"    "In  my  machine  the  goods  both  raise  the  worker  and 
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cause  it  to  revolve."  The  specification  then  describes  a  modification 
of  the  invention,  in  which  an  additional  cam  roller  is  mounted  on  the 
frame.  This  cam  roller  is  given  a  movement  the  reverse  of  the  other 
rollers,  so  that  when  in  motion  it  exerts  a  retarding  effect  on  the  roll 
of  goods.  Another  modification  of  the  machine  is  where  two  of  the 
three  rollers  are  elliptical  in  form,  whereby  certain  new  and  advan- 
tageous movements  are  imparted  to  the  rollers.  It  is  manifest  that 
neither  the  Taylor  machine  nor  the  defendant's  machine  embodies  the 
inventions  described  and  claimed  in  this  patent. 

In  the  second  of  these  Taylor  patents,  No.  263,076,  dated  August  22, 
1882,  the  patentee  says :  "The  object  of  my  invention  is  to  facilitate 
the  process  of  felting  hat  goods,  and  other  fabrics."  Here  we  find  an 
organization  of  rollers  in  the  form  of  a  transverse  curve.  This  ar- 
rangement makes  an  opening  or  chamber  between  the  top  rollers  for 
receiving  and  discharging  the  goods.  The  front  roller  in  this  machine 
has  a  vibratory  motion  communicated  through  connecting  rods  and 
crank  wheels.  Upon  the  surface  of  the  roller  are  "adjustable  knuckles." 
The  specification  says : 

"While  the  goods  remain  therein,  the  continuous  vibrating  motion  of  the 
knuckled  roller,  R',  in  connection  with  the  revolving  motion  of  the  three 
rollers  in  the  direction  indicated  by  the  arrows,  imparts  to  the  goods  a  rolling 
and  vibrating  movement,  while  they  are  at  the  same  time  exposed  to  the 
heating  and  cooling  action  of  water  and  air."   « 

It  is  apparent  that  the  special  features  which  comprise  the  invention 
covered  by  this  patent  are  not  found  in  the  Taylor  machine  or  in  the 
defendant's  machine. 

In  the  third  of  this  series  of  Taylor  patents,  No.  280,095,  dated  June 
26,  1883,  the  patentee  says : 

"This  invention  relates  to  a  machine  specially  intended  for  wool-hat  felting, 
but  applicable  also  to  the  felting  of  other  fabrics.  It  consists  in  the  arrange- 
ment of  the  rollers  forming  the  open  receiving-chamber,  whereby  the  goods 
may  be  freely  entered  and  removed  without  the  use  of  a  treadle  or  other  ap- 
pliance for  opening  the  chamber,  and  whereby,  further,  an  elastic  or  yielding 
pressure  may  be  exerted  upon  the  goods  during  the  felting  operation  and  the 
pressure  made  constant  or  increased  at  pleasure,  as  hereinafter  particuiarly 
described." 

We  have  in  this  patent  an  organization  of  three  rollers — ^two  in  fixed 
bearings  in  the  frame,  and  the  third  mounted  on  a  pivoted  yoke  or 
frame.  The  latter  or  top  roller  is  so  balanced  by  springs  attached  to 
the  frame  as  to  have  a  slight  tendency  to  fall  forward.  The  tension 
of  these  springs  may  be  varied  by  adjusting  their  lower  ends  to  holes 
in  the  frame.  In  the  operation  of  the  machine,  the  front  roller, 
through  the  adjustment  of  the  springs — 

"Slightly  rises  to  admit  the  roll  of  goods,  and  then  bears  upon  them  with  a 
degree  of  force  proportioned  to  the  weight  or  tendency  of  the  roller  to  fall,  and 
the  resistance  of  the  springs.  The  pressure  exerted  by  the  roller,  B",  is  con- 
sequently elastic  or  yielding.  Should  it  be  desired  to  make  the  pressure  con- 
stant, this  may  be  done  by  forcing  the  roller,  B",  down  and  holding  it  in  de- 
pressed condition  by  means  of  the  tre&die,  d'.  The  elastic  pressure  of  the 
roller  may  also  be  increased  by  the  same  means,  or  by  the  use  of  the  treadle 
conjointly  with  a  special  adjustment  of  the  springs,  b",  to  the  holes,  b*.  The 
intention  is  to  so  adjust  or  balance  the  roller,  B",  that  it  shall  automatically 
open  or  widen  the  chamber  sufficiently  for  the  convenient  removal  of  the 
goods  during  and  after  the  completion  of  the  felting  process." 
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The  specific  organization  of  rollers  set  forth  in  this  patent  is  absent 
from  the  Taytor  machine  and  from  the  defendant's  machine.  There 
is  notably  lacking^  the*  feature  of  the  automatic  enlargement  of  the 
chamber  to  receive  the  goods,  which  is  made  an  element  of  all  the 
claims  except  the  last,  wherein  reference  is  made  to  a  distinctive  ar- 
rangement of  "concave  rollers." 

In  the  fourth  of  this  series  of  Taylor  patents.  No.  297,471,  dated 
April  a2,  1884,  we  find  an  arrangement  of  three  rollers  in  a  transverse 
curve,  "such  that  they  form  a  U-shaped  opening  or  chamber,  with  its 
opening  above  for  receiving  and  manipulating  the  goods."  There  is 
no  roller  over  or  before  the  opening,  "so  that  the  roll  of  goods  manipu- 
lated in  the  machine  is  at  all  times  under  the  supervision  of  the  oper- 
ator." To  the  front  roller  is  attached  a  compound  lever  or  toggle 
joint,  which  is  connected  with  a  foot  lever.  Downward  pressure  of 
the  foot  on  the  lever  causes  the  compression  of  the  goods  through  the 
medium  of  the  front  roller,  and  a  light  or  heavy  pressure  may  be  ex- 
erted "through  the  action  of  the  toggle  joint."  The  front  roller  is  so 
pivoted  as  to  fall  or  swing  by  its  own  gravity  away  from  the  open 
chamber,  by  which  means  the  goods  can  be  readily  removed  from  the 
machine.  No  such  organization  is  present  in  the  Taylor  machine  or  in 
the  defendant's  machine. 

In  the  fifth  of  this  series  of  Taylor  patents,  No.  302,055,  dated  July 
15,  1884,  the  patentee  says: 

"The  object  of  my  present  Invention  Is  to  render  the  machine  during  Its 
operation  more  easily  controlled  by  the  operator,  and  to  secure  a  more  uniform 
felting  action  on  the  roll  of  felting  material  whUe  in  the  working-chamber  of 
the  machine.  To  this  end  the  invention  eonsists,  first,  in  means  for  adjusting 
one  roller  out  of  line  with  the  other  two,  so  as  to  cause  more  or  less  longi- 
tudinal motion  to  the  roll  of  felting  material  at  different  points  of  the  felting- 
chamber ;  second,  in  providing  the  rolls  with  certain  new  surface  irregularities, 
hereinafter  specified  and  (Claimed,  so  as  to  secure  a  better  action  upon  the  roU 
or  bundle  of  felting  material  than  has  heretofore  been  accomplished;  third, 
in  adjusting  the  small  worker  or  third  co-operating  felting-roUer  so  that  its 
action  on  the  material  during  the  operation  of  the  machine  will  be  more  easily 
under  the  control  of  the  operator;  fourth,  In  certain  details  of  construction 
aind  organization,  hereinafter  described  in  the  specification,  and  pointed  out 
In  the  claims." 

This  statement  of  the  invention  indicates  how  far  it  is  removed  from 
the  Taylor  machine.  Upon  the  frame  of  this  machine  are  mounted 
the  two  main  rollers,  one  "being  placed  partially  above  and  back"  of 
the  other,  "with  a  suitable  large  space  between  them."  Supported  on 
the  axis  of -the  back  roller  is  a  pivoted  yoke,  and  swinging  on  the  bear- 
ings of  the  arms  of  this  yoke  is  a  supplementary  frame  carrying  a  very 
small  additional  roller,  "or  worker,  c."  This  work  roller  is  held  elas- 
tically  against  the  roll  of  goods  by  springs  which  connect  the  supple- 
mental frame  with  the  yoke.  A  weight  upon  the  rear  arm  of  the  yoke 
is  used  as  a  "counterpoise"  to  the  supplemental  work  roller  "to  cause 
it  to  exert  less  than  its  weight  on  the  material."  This  weight  is  "coun- 
terbalanced" by  the  power  applied  to  the  lever  in  the  front  of  the  ma- 
chine. The  yoke  is  provided  with  arms  extending  forward,  and  con- 
nected with  a  hand  lever  by  springs.  This  lever  is  pivoted  to  the 
frame  of  the  machine.  It  has  upon  its  surface  a  pin,  which  may  be 
inserted  in  a  series  of  holes  upon  an  upright  secured  to  the  frame  of 
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the  machine.  The  required  degree  of  pressure  is  effected  through 
the  lever  by  inserting  the  pin  in  a  lower  or  higher  hole  in  the  upright. 
The  yoke  supporting  the  ''idler  or  supplemental  roller"  is  balanced  or 
centered  at  a  point  on  the  line  of  the  center  of  the  back  roller  for  the 
purpose  of  keeping^  the  work  roller  and  the  back  roller  at  equal  dis- 
tances apart.  There  are  also  means  provided  for  adjusting  the  back 
roller  so  that  it  will  be  out  of  line  with  the  other  rollers.  Upon  the 
surface  of  the  large  front  roller  are  secured  lags,  while  around  the 
surfaces  of  the  other  rollers  rope  is  wound.  Without  entering  more 
fully  into  the  specification  of  the  patent,  it  is  apparent  that  this  or- 
ganization of  rollers,  frames,  and  springs  is  not  found  in  the  Taylor 
machine  or  in  the  defendant's  machine. 

With  respect  to  the  claims  of  this  patent  which  are  relied  upon,  it 
may  be  said  that  the  fifth  claim  must  be  limited  to  the  specific  arrange- 
ment of  rollers  and  vertical  and  lateral  springs  described  in  the  speci- 
fication; that  the  sixth  claim  must  be  limited  to  the  hand  lever  and 
projecting  pin  when  combined  with  the  balanced  yoke  and  supple- 
mental roller  described,  or  else  it  is  void  for  want  of  patentable  novelty ; 
and  that  the  seventh  claim  must  also  be  so  limited,  or  eke  it  is  void  for 
the  same  reason. 

The  sixth  of  this  series  of  Taylor  patents,  No.  393,866,  dated  Decem- 
ber 4,  1888,  is  for  the  combination  of  two  rollers  with  longitudinal  pro- 
jections, and  a  third  roller  with  annular  projections  in  the  form  of  a 
specially  wound  rope.  Unless  this  patent  be  limited  to  the  longitudinal 
projections  referred  to  in  the  specification  and  shown  in  the  drawings, 
it  is  void  for  lack  of  novelty  or  invention.  Neither  the  Taylor  machine 
nor  the  defendant's  machine  use  this  form  of  projections. 

The  complainant's  evidence  in  this  case  is  vague,  uncertain,  and 
very  unsatisfactory.  It  is  largely  made  up  of  general  statements  and 
broad  assertions.  It  is  entirely  wanting  in  any  critical  analysis  of  the 
Taylor  patents,  the  Taylor  machine,  or  the  prior  art.  This  has  thrown 
an  unusual  burden  upon  the  court,  although  the  defendant's  proofs 
and  the  carefully  prepared  brief  of  his  counsel  have  been  of  much  aid. 

Upon  full  consideration,  I  find  the  defendant  is  not  guilty  of  in- 
fringement in  using  machines  like  the  Taylor  machine,  since  that  ma- 
chine does  not  embody  any  of  the  inventions  covered  by  the  patents  in 
suit.  A  decree  may  be  drawn  dismissing  the  bill,  with  costs.  Bill  dis- 
missed. 


WARREN  FBATHERBONB  CO.  v.  ROBERTS  ft  GO. 

(Circuit  Court,  B.  D.  Pennsylvania.    March  18,  1904.) 

No.  15. 

1.  Patents— IwrBiNGEMENT— Dress  Collabs. 

The  Warren  patent,  No.  669,152,  for  a  frame  or  foundation  for  collars 
for  droBses,  claim  2,  construed,  and  ?ield  not  infringed. 

In  Equity.  Suit  for  infringement  of  letters  patent  No.  669,152,  for 
a  collar  foundation,  granted  to  Edward  K.  Warren  March  5,  1901. 
On  final  hearing. 
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Seabury  C.  Mastick,  for  complainant. 
Redding,  Kiddle  &  Greeley,  for  respondent 

ARCHBAIvD,  District  Judge.*  The  patent  in  suit  was  issued  to 
Edward  K.  Warren  March  5,  1901,  for  a  frame  or  foundation  for  the 
collars  of  dresses.  Its  novelty  is  attacked  by  numerous  references,  as 
well  as  by  evidence  of  use  in  several  prior  instances,  and  question  is 
also  made  as  to  the  patentability  of  what  is  claimed  to  be  a  simple  and 
obvious  device.  It  is  sufficient,  however,  to  decide  that,  under  the 
construction  to  be  given  to  the  claim  relied  on,  the  articles  manufac- 
tured by  the  defendants  do  not  infringe. 

The  first  claim  of  the  patent  is  for  a  special  form,  which  is  not  cop- 
ied.   The  only  remaining  claim  is  as  follows : 

"(2)  In  a  coUar  or  stock  foundation,  the  combination  of  a  lower  band,  an 
upper  band  of  lighter  material,  and  intermediate  connecting  portions  of  vary- 
ing lengths  to  support  said  upper  baud  at  varying  distances  from  said  lower 
band,  said  parts  being  formed  of  stlfrening  material,  for  the  purpose  sped- 
fled." 

It  is  an  essential  of  the  combination  so  described  that  there  should 
be  not  only  a  lower  and  an  upper  band,  but,  by  comparison,  that  the 
two  should  be  different;  the  one  being  composed  of  material  charac- 
teristically lighter  than  the  other.  The  plaintiffs  contend  that  the  up- 
per band  is  simply  required  to  be  more  flexible,  and  that  this  is  the 
construction  to  be  given  to  the  words  "of  lighter  material."  But  while 
greater  flexibility  piay  be  the  result,  and  may  even  have  been  proposed 
by  the  inventor,  we  are  not  concerned  with  the  end  to  be  attained,  so 
much  as  with  the  means  which  have  been  selected  for  doing  so,  as 
expressed  in  the  claim.  In  the  collar  frame  manufactured  by  the  de- 
fendants, both  bands  are  alike,  and  the  same  is  true  of  those  which 
the  plaintiffs  themselves  put  forth.  The  greater  flexibility  of  the  up- 
per band  is  due,  in  both,  entirely  to  its  form  and  its  position  when  in 
use,  and  not  to  any  difference  in  material.  The  lower  band  fits  down 
upon  the  neck,  and  does  not  give  way,  being  evenly  sustained  through- 
out, while  the  upper  band  yields  simply  because  it  does  not  have  the 
same  support.  If  the  two  were  made  to  change  places,  not  simply  by 
reversing  the  frame,  but  by  actually  substituting  the  lower  band  for 
the  upper,  and  the  upper  for  the  lower,  they  would  be  found  to  be 
identical,  and  the  result  unchanged.  Regardless,  therefore,  of  the 
sense  imputed  by  the  plaintiffs  to  the  words  "of  lighter  material,"  the 
bands  do  not  differ,  as  they  make  them,  except  for  the  accident  of 
place.  The  upper  band,  as  the  frame  is  constructed,  may  be  more  pli- 
able, but  the  material  is  the  same.  But  this  does  not  satisfy  the  terms 
of  the  patent,  which,  whatever  be  the  sense  in  which  it  is  to  be  taken, 
requires  that  they  should  vary.  "But,"  says  counsel,  conscious  of  the 
inconsistency,  "this  meaning  of  the  words  'lighter  material'  does  not 
necessarily  mean  that  the  upper  band  must  be  lighter,  in  the  sense  of 
having  a  greater  degree  of  flexibility,  however  attained,  than  the  lower 
band,  because  both  the  lower  and  the  upper  band  may  have  practically 
the  same  degree  of  flexibility.    All  that  a  fair  and  reasonable  inter- 

*  Specially  assigned. 
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pretation  requires  is  that  the  upper  band  shall  be  sufficiently  flexible 
to  yield  to  the  movement  of  the  neck  and  chin  of  the  wearer.  It  fol- 
lows, therefore,  that  the  two  bands  may  be  of  substantially  equal  flexi- 
bility, provided  the  lower  band  is  sufficiently  strong  to  support  the 
rest  of  the  structure.  In  other  words,  the  expression  'of  lighter  mate- 
rial' is  merely  descriptive  of  the  fact  that  the  patentee  desired  it  un- 
derstood that  the  upper  band  should  be  sufficiently  flexible  for  the  sev- 
eral purposes  and  objects  set  forth  in  the  specification."  But  a  con- 
struction which  requires  such  extremes  to  sustain  it  is  essentially  un- 
sound. The  difficulty  with  it  is  that  it  not  only  varies  from  the  plain 
reading  of  the  patent,  but  it  puts  aside  its  express  terms.  The  claim 
calls  for  an  upper  band  of  "lighter  material."  Granting,  for  the  sake 
of  argument,  that  this  means  simply  more  flexible  or  yielding,  it  still 
applies  to  the  material  of  which  the  band  is  composed,  as  distinguished 
from  tlie  band  itself,  and  requires  it  to  be  comparatively  different — 
whether  lighter  in  weight,  or  simply  more  pliable — from  the  material 
which  composes  the  other.  The  contention  of  the  plaintiffs,  in  its 
final  analysis,  is  that  this  does  not  need  to  be  so ;  that  all  that  is  neces- 
sary is  that  the  upper  band  shall  be  sufficiently  yielding  to  be  eflfective ; 
and  that  the  material  of  both  bands,  as  well  as  the  bands  themselves, 
inherently  and  structurally,  may  be  one  and  the  same.  But  unfortu- 
nately this  is  ijot  what  the  patent  says,  and,  except  as  it  can  be  made 
to  do  so,  which  it  cannot,  the  defendants  do  not  infringe. 

Let  a  decree  be  drawn  dismissing  the  bill  on  the  ground  of  nonin- 
fringement, with  costs. 


WBSTINGHOUSB  ELECTRIC  &  UFQ.  CO.  v.  SANGAMO  ELECTRIC  CO. 

(Circalt  Court,  E.  D.  Pennsylvania.    March  25,  1904.) 

No.  47. 

1.  Patents — ^Infringement — Contempt — Advice  of  Attobnets. 

On  an  application  to  punish  defendant  for  contempt  in  selling  a  meter 
alleged  to  constitute  an  infringement  of  complainant's  meter,  in  violation 
of  an  injunction,  the  fact  that  such  sale  was  made  under  the  advice  of 
coimsel  that  it  did  not  infringe  complainant's  patent,  while  insufficient 
to  protect  defendant  if  It  was  in  fact  an  infringement,  would  be  consid- 
ered in  determining  whether  there  was  an  intentional  disregard  of  the  in- 
junction, tending  to  bring  defendant  into  contempt 

2.  Same. 

Where,  on  an  application  to  punish  defendant  for  contempt  in  violat- 
ing an  injunction  restraining  the  sale  of  meters  infringing  complainants' 
patent,  it  appeared  that  but  a  single  sale  had  been  made  by  defendant 
since  the  injunction,  and  that  was  of  a  meter  differing  in  form,  if  not  in 
principle,  from  the  one  established  by  the  decree  as  an  infringement,  and 
that  complainant's  object  was  to  obtain  an  adjudication  that  the  meter 
so  sold  was  in  fact  an  Infringement,  and  such  question  could  be  fully  liti- 
gated on  the  taking  of  the  account,  the  motion  to  punish  for  contempt 
would  be  denied. 

In  Equity.    Rule  to  show  cause  why  the  defendants  should  not  be 
adjudged  in  contempt. 

Kerr,  Page  &  Cooper,  for  the  rule. 

Seward  Davis  and  Charles  A.  Brown,  opposed. 
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ARCHBALD,  District  Judge,*  This  docs  not  impress  me  as  a  case 
in  which  to  declare  a  contempt  But  a  single  sale  by  the  respondents 
is  shown  since  the  injunction,  and  that  of  a  meter  differing  in  form, 
if  not  in  principle,  from  the  one  put  in  issue  by  the  pleadings  and 
proofs,  and  established  by  the  decree  as  an  infringement.  There  may 
be  a  suspicion  of  more  from  the  enlargement  of  the  respondents* 
works,  which  was  made  for  the  avowed  purpose  of  manufacturing 
this  class  of  meters.  But  whatever  was  done  in  that  direction  before 
the  injunction,  it  is  denied  that  there  was  anything  after  it,  except 
in  the  one  instance;  and  this,  without  further  proof  on  the  subject, 
we  are  bound  to  accept.  The  sale  in  question,  also,  was  made  under 
the  advice  of  counsel  that  the  disk  form  of  meter  did  not  infringe; 
and,  while  that  would  not  suffice  to  protect  it,  if  it  were  found  that  it 
did,  it  is  at  least  to  be  considered  in  determining  whether  there  was 
any  intentional  disregard  of  the  order  of  the  court,  bringing  the  re- 
spondents into  contempt.  To  hold  that  it  does  infringe,  I  have  got 
to  decide  that  the  particular  form  of  meter  so  manufactured  and 
sold,  though  differing  from  the  one  directly  in  suit — having  a  disk 
instead  of  a  cylinder  as  the  armature,  and  the  magnet  poles  being 
radially  set — ^in  reality  is  one  and  the  same.  Confessedly  this  is  just 
what  the  plaintiffs  seek.  They  do  not  so  much  care  to  vindicate  the 
authority  of  the  court  as  to  get  a  decision  that  the  nieter  to  which 
in  their  recent  manufacturing  the  Sangamo  Company  have  prefer- 
ably confined  themselves — made  according  to  the  one  of  the  forms 
shown  in  the  Gutmann  patent — adopts  the  principle  and  invades  the 
terms  of  the  patent  in  suit.  But  they  have  that  how  in  the  case 
against  the  Mutual  Life  Insurance  Company,  129  Fed.  213,  recently 
decided  by  Judge  Hazel,,  where  it  was  directly  put  in  issue  and  passed 
upon.  While  I  admit  that  I  have  awaited  the  disposition  of  that 
case  with  the  general  intention  of  following  it,  yet  I  find  when  brought 
to  the  point  that  I  cannot  escape  by  reason  of  it  from  considering 
and  determining  the  question  for  myself,  if  I  propose  to  go  on  and 
hold  the  respondents  in  contempt.  And  even  if  the  evidence  there  in- 
troduced is  to  be  regarded  as  before  me  by  the  production  of  the 
printed  record,  I  should  have  to  pass  upon  it  without  the  aid  of  argu- 
ment, which,  to  say  the  least,  would  be  very  unsatisfactory.  A  de- 
cision by  me,  to  be  of  any  value,  must  be  an  independent  one,  and 
have  all  the  customary  sanctions,  persuasively  assisted,  it  may  be, 
by  the  views  expressed  by  Judge  Hazel,  but  that  is  all.  Moreover, 
should  the  same  conclusion  be  reached,  the  respondents  would  be 
found  in  contempt  retroactively  and  constructively,  and  not  accord- 
ing to  the  light  which  they  had  at  the  time ;  and  this,  by  the  aim  of 
the  plaintiffs,  as  already  suggested,  not  so  much  for  the  purpose  of 
upholding  the  decree  of  the  court,  as  for  its  effect  in  the  future  on 
this  and  other  cases.  Under  the  circumstances,  I  do  not  deem  it  ad- 
visable to  go  into  the  question.  When  it  comes  to  the  taking  of  an 
account,  it  will  be  open  to  the  plaintiffs  to  insist  that  a  disk  meter 
falls  v^nthin  the  terms  of  the  patent,  the  same  as  that  where  there  is 
a  cylinder.    A  large  number  of  this  construction  were  admittedly 

*  Specially  assigned* 
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sold  prior  to  the  injunction,  and,  if  this  contention  can  be  main- 
tained, the  respondents  will  have  to  answer  for  them.  With  the  ques- 
tion squarely  raised  in  that  way,  and  with  appropriate  proofs  upon 
it  pro  and  con,  it  can  be  disposed  of  in  an  orderly  and  satisfactory 
manner.  Thomas  &  Sons  v.  Electric  Porcelain  Company  (C.  C.)  114 
Fed.  407.  But  I  am  not  persuaded  that  it  should  be  here. 
The  rule  to  show  cause  is  discharged. 


WESTINGHOUSB  AIR  BRAKE  CO.  v.  OHRISTENSEN  KNGINBBRING  00. 

(Circuit  Court,  S.  D.  New  York.    February  8,  1904.) 

1.  Patents— Infringement— Injunction— Violation— Penalty. 

Wliere  an  injunction  was  issued  against  further  infringement  of  a  claim 
In  ft  patent,  and  after  violation  of  tlie  Injunction  such  claim  was  held  in- 
valid on  appeal,  the  circumstance  that  the  order  was  improvident  in  that 
It  was  hased  solely  on  the  claim  so  held  to  be  void  would  be  considered 
in  determining  the  penalty  to  be  imi)08ed  for  such  violation. 

2.  Same. 

Where  an  interlocutory  decree  was  entered  sustaining  a  patent  and  hold- 
ing that  defendant's  device  infringed  three  claims  numbered  2,  4,  and  11, 
and  an  Injunction  was  duly  issued  and  served,  which  defendant  violated 
peiiding  appeal,  on  which  claim  2  was  held  void,  but  the  decree  was 
affirmed  as  to  claims  4  and  11,  defendant  was  not  entitled  to  claim  on 
a  motion  to  punish  it  for  contempt  In  violating  the  injunction,  that  it 
did  not  know  that  its  devices  were  condemned  as  infringements  of 
claims  4  and  11,  and  that  it  was  enjoined  from  further  manufacture  and 
sale  thereof. 

8.  Same— Motions. 

Where,  on  an  application  to  punish  defendant  for  contempt  in  violating 
an  injunction  restraining  the  infringement  of  a  patent  for  an  improve- 
ment in  valves  for  air  brakes,  served  on  defendant's  attorneys  March 
19,  1903,  the  affidavits  alleged  that  an  examination  of  the  cars  in  which 
the  infringing  valves  were  found  showed  that  the  cars  were  dated  April, 
1903,  and  that  some  one  ^Informed"  one  of  the  affiants  that  the  cars  were 
"set  up"  between  March  23  and  28,  1903,  and  that  affiant  **was  also  in- 
formed," without  stating  by  whom,  that  all  of  the  braking  equipments 
were  delivered  by  defendant  on  August  28,  1902,  such  affidavits  were 
insufficient  to  show  a  violation  of  the  injunction. 

Motion  to  Attach  for  Contempt. 

See  113  Fed.  594;  121  Fed.  562;  123  Fed.  306,  632;  126  Fed.  764. 

Fred'k  H.  Betts,  for  the  motion. 
Wm.  A.  Jenner,  opposed. 

LACOMBE,  Circuit  Judge.  This  motion  has  been  kept  under  ad- 
visement, awaiting  the  determination  of  two  appeals  in  this  suit, 
which  have  now  been  decided.  The  result  has  greatly  simplified  the 
disposition  of  the  questions  raised  here.  The  suit  is  for  infringement 
of  the  Boyden  patent,  No.  481,134,  for  improvements  in  valves  for  air 
brakes.  Infringement  was  charged  of  tlaims  2,  4,  and  11.  The  suit 
was  begun  in  August,  1900,  and  in  the  fall  of  1901  a  motion  was  made 
for  a  preliminary  injunction.  It  was  granted  as  to  claim  2,  but  de- 
cision reserved  as  to  claims  4  and  11,  and  in  October,  1901,  a  writ  of 
injunction  against  further  infringement  of  claim  2  was  issued  and  duly 
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served.  In  April,  1902,  defendant  sold  four  valves  infringing  said 
claim  to  the  Boston  &  Maine  Railroad  Company.  Knowledge  of 
such  sale  having  subsequently  come  to  complainant,  a  motion  was 
made  to  attach  for  contempt.  It  was  granted  January  21,  1903,  and 
a  fine  was  imposed.  A  writ  of  error  to  review  such  decision  was  sued 
out,  and  the  Court  of  Appeals  has  within  a  few  days  dismissed  the 
writ,  holding  that  under  the  decision  of  the  Supreme  Court  in  the 
Debs  Case  it  had  no  jurisdiction  to  review  at  that  stage  of  the  case. 
Meanwhile  the  main  cause  progressed,  and  on  March  10,  1903,  an  in- 
terlocutory decree  was  entered  sustaining  the  patent,  and  holding  that 
the  defendant's  device  infringed  all  three  claims,  2,  4,  and  ii.  Writ  of 
injunction  was  duly  issued  and  served,  and  defendant  appealed.  That 
appeal  came  on  to  be  heard,  and  within  a  few  days  a  decision  has  been 
handed  down  holding  that,  in  view  of  the  prior  art,  claim  2  is  too 
broad,  and  therefore  invalid,  but  affirming  the  Circuit  Court -as  to 
claims  4  and  II. 

The  moving  papers  on  this  motion  charge  the  defendant  with  the 
sale  of  some  30  or  more  infringing  devices  to  the  Denver  &  North- 
western Railroad  Company.  So  far  as  the  alleged  sale  was  in  viola- 
tion of  the  preliminary  order,  the  circumstance  that  such  order  was 
improvident,  in  that  it  was  based  solely  upon  a  claim  which  has  since 
been  held  void,  is  to  be  taken  into  account  in  determining  the  penalty 
for  any  such  violation,  and  this  court  thinks  it  a  sound  exercise  of 
discretion  to  decline  to  enter  into  an  examination  of  the  record  to 
determine  as  to  the  fact  of  sale  and  as  to  whether  the  articles  sold 
infringed  that  void  claim.  So  far  as  the  interlocutory  decree  is  con- 
cerned, however,  the  situation  is  different.  That  decree  enjoined  arti- 
cles made  in  infringement  of  claims  4  and  11.  It  was  duly  served,  and 
defendant  had  full  knowledge  of  its  terms.  In  view  of  the  fact  that 
defendant  sued  out  an  appeal,  prosecuted  it,  and  in  part  succeeded, 
any  suggestion  that  it  did  not  know  that  its  devices  were  condemned 
as  infringements  of  claims  4  and  11,  and  that  it  was  enjoined  from 
further  manufacture  and  sale  thereof  is  absurd.  But  the  moving 
papers  are  defective  in  that  they  fail  to  show  a  sale  subsequent  to  the 
date  when  the  interlocutory  decree  and  injunction  thereon  was  served 
.upon  defendant's  solicitors,  March  19,  1903.  The  affidavits  show 
that  an  examination  of  the  cars  in  which  the  alleged  infringing  valves 
were  found  showed  that  the  "cars  were  dated  April,  1903,"  and  that 
some  one  "informed"  one  of  the  affiants  that  the  cars  were  "set  up" 
between  the  23d  and  28th  of  March,  1903 ;  and  that  affiant  "was  also 
informed"  (he  does  not  state  by  whom)  that  all  of  the  brake  equip- 
ments were  delivered  by  defendant  on  August  28,  1902.  This  is  not 
sufficient  to  show  a  violation  of  the  injunction  on  interlocutory  decree 
forbidding  manufacture  and  sale  in  infringement  of  the  claims  which 
have  been  sustained. 

The  motion  is  denied. 
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WBSTINGHOUSB  ELECTRIC  &  MFG.  CO.  v.  JEFFERSON  BLBCTRIO 
LIGHT.  HEAT  &  POWER  CO. 

(Circuit  Court,  W.  D.  Pennsylvania.    March  28,  1904.) 

No.  la.  • 

1.  Res  Judicata— Mtttuality  of  Estoppel— Burden  of  Pboof. 

To  entitle  a  defendant  to  plead  In  bar  a  former  judgment  to  which  it 
was  not  nominally  a  party,  on  the  ground  that  It  In  fact  defended  the 
action,  It  has  the  biurden  of  showing  that  Its  part  In  the  defense  was  open 
and  known  to  the  other  party,  so  that  the  estoppel  Is  mutual. 

2.  Patents— Injunction  against  Infringement— Electric  Motors. 

A  preliminary  Injunction  granted  restraining  infringement  of  the  Tesla 
patents,  Nos.  511,559  and  511,560,  for  an  electric  motor,  and  a  method  of 
transmitting  electrical  power,  on  prior  adjudications  sustaining  the  valid- 
ity of  said  patents  and  admitted  Infringement  by  defendant 

In  Equity.  Suit  for  infringement  of  letters  patent  Nos.  Sii,SS9 
and  .511,560,  relating  to  electric  motors,  granted  to  Nikola  Tesla, 
December  2(5,  1893.     On  motion  for  preliminary  injunction. 

Kerr,  JPage  &  Cooper  and  T.  W.  Bakewell,  for  complainant. 
Arthur  Keithley,  for  respondent. 

BUFFINGTON,  District  Judge.  This  is  an  application  by  the 
Westinghouse  Electric  &  Manufacturing  Company  for  a  preliminary 
injunction  against  the  Jefferson  Electric  Light,  Heat  &  Power  Com- 
pany to  enjoin  infringement  of  Nikola  Tesla  patents,  Nos.  511,559  and 
511,560.  These  patents  were  sustained  by  the  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit,  in  the  case  of  the  Dayton  Fan  &  Motor 
Company  v.  Westinghouse  Electric  &  Mfg.  Co.,  118  Fed.  562,  55 
C.  C.  A.  390,  by  Judge  Archbald,  sitting  in  the  Eastern  District  of 
Pennsylvania,  and  by  Judge  Hazel,  sitting  in  the  Western  District  of 
New  York.  The  Diamond  Meter  Company,  the  maker  of  the  meter 
complained  of,  appears  in  the  present  case  and  resists  the  grant  of  a 
preliminary  injunction.  It  is  conceded  the  meter  is  an  infringement 
of  said  patents.  All  the  requisites  to  entitle  the  complainant  to  a 
preliminary  injunction  therefore  appear.  Putnam  v.  Keystone  Co. 
(C.  C.)  38  Fed.  234;  Conover  v.  Mers,  3  Fish.  Pat.  Cas.  386,  Fed. 
Cas.  No.  3,123.  The  Diamond  Meter  Company,  while  conceding  the 
general  right  of  the  complainant  to  an.  injunction  by  reason  of  the 
foregoing  adjudications  of  these  patents,  contends  it  is  relieved  from 
the  effect  thereof  by  reason  of  an  adverse  decree  slgainst  the  com- 
plainant in  a  bill  in  equity  brought  by  it  against  the  Catskill  Illumi- 
nating &  Power  Company  (C.  C.  A.)  121  Fed.  831.  Res  ad  judicata 
constitutes  a  valid  defense,  but  the  burden  of  establishing  it  rests  on 
the  respondent.  3  Robinson,  §§  983,  1046.  Inasmuch  as  the  Dia- 
mond Meter  Company  was  not  a  party  to  or  appeared  on  the  record 
in  that  case,  but  bases  its  plea  of  estoppel  and  res  adjudicata  on  the 
fact  that  it  defended  the  same,  the  law  is  clear  that  such  defense,  in 
order  to  constitute  an  estoppel,  must  not  only  have  been  made  by  it, 
but  it  must  have  been  done  openly  and  to  the  knowledge  of  the  other 
party,  and  this  in  order  that  the  estoppel  be  mutual.  La  Croix  v. 
Lyons  (C.  C.)  33  Fed.  439;  Herman  on  Estoppel,  p.  157;  Bigelow  on 
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Estoppel,  p.  99;  Cramer  v.  Singer  Mfg.  Co.,  93  Fed.  636,  35  C.  C.  A. 
508;  Lane  v.  Welds,  99  Fed.  286,  39  C.  C.  A.  528;  Walker  on  Pat- 
ents, §  468;  Litchfield  V.  Goodnow,  8  Sup.  Ct.  210,  123  U.  S.  550,  31 
L.  Ed.  199.  Tested  by  these  authorities,  we  think  the  Diamond  Me- 
ter Company  has  not  shown  that  its  defense  in  the  Catskill  Case  was 
openly  made,  and  with  the  khowledge  of  the  complainant,  and  that 
therefore  such  case  is  not  res  adjudicata  as  between  it  and  the  com- 
plainant. The  facts  were  as  follows :  The  latter  filed  a  bill  in  equity 
against  the  Catskill  Illuminating  &  Power  Company  charging  in- 
fringement of  these  patents  in  the  use  of  a  Shaffer  meter  made  by 
the  Diamond  Company.  The  Diamond  Meter  Company  was  not  a 
party  to  the  cause  and  did  not  appear  on  the  record.  On  August  22, 
£90i>  Judge  Lacombe  at  circuit  sustained  the  validity  of  the  patents. 
Tiiereupon  the  complainant  company,  in  the  latter  part  of  iQoi,  began 
suit  against  the  Diamond  Meter  Company  in  the  United  States  Cir- 
cuit Court  in  Illinois  charging  infringement  of  these  patents.  On 
January  25, 1902,  the  solicitor  for  the  meter  company  filed  an  answer^ 
sworn  to  by  the  secretary  of  the  company,  in  which  it  was  statecl : 

**Thls  defendant  is  not  Informed,  save  by  the  allegations  in  said  bill  of 
complaint,  whether  the  alleged  suit  against  the  Catskill  Illuminating  &  Power 
CJompany  was  begun,  prosecuted,  and  decided  as  alleged  in  said  bill  of  com- 
plaint It  therefore  denies,  on  information  and  belief,  that  any  such  proceed- 
ings in  manner  and  form  alleged  were  had,  and  denies  that  it  was  formally 
agreed  and  undertaken  to  secure  the  said  Catskill  Company,  not  only  aarainst 
the  expense  of  all  legal  proceedings  in  the  said  alleged  suit,  but  also  all  loss 
by  reason  of  any  judgment  for  damages  and  profits  which  may  be  entered 
against  defendant  in  said  alleged  suit  And  this  defendant  therefore,  denies 
that  it  was  privy  to  said  alleged  suit  against  said  Catskill  Company,  and  that 
all  questions  alleged  to  have  been  passed  upon  in  said  suit  are  res  adjudicata 
as  between  the  parties  hereta^' 

On  April  20,  1903,  this  suit  was  discontinued.  On  February  25, 
1903,  the  decision  of  Judge  Lracombe,  reported  at  no  Fed.  377  (C. 
C.),  was  reversed  by  the  Circuit  Court  of  Appeals  (121  Fed.  831,  58 
C.  C.  A.  167)  on  grounds  which,  as  will  be  noted,  were  successfully 
met  in  the  later  cases  in  the  Sixth  and  other  circuits.  On  March  21, 
1903,  which  was  after  the  opinion  of  the  Circuit  Court  of  Appeals 
was  announced,  but  before  a  reversing  decree  therein  was  entered, 
a  letter  was  addressed  by  Mr.  Seward  Davis  to  Judge  Wallace  (who 
had  sat  in  the  case  in  the  Court  of  Appeals),  and  to  complainant's 
counsel,  resisting  an  application  to  withhold  sending  down  the  man- 
date. In  such  letter  this  statement  is  made :  "The  grounds  of  com- 
plainant's counsel  to  you  were  the  importance  of  the  case  to  the  com- 
plainant. On  behalf  of  the  defendants  it  is  submitted  that  the  mat- 
ter is  of  still  greater  importance  to  the  Diamond  Meter  Company, 
which  is  the  manufacturer  of  the  meter  involved  herein  and  which  has 
defended  the  suit."  In  the  present  case  affidavits  are  presented  by 
the  secretary  of  the  Diamond  Meter  Company  who  made  the  affi- 
davit to  the  answer  in  the  Illinois  case  above  noted,  and  by  the  so- 
licitor who  filed  such  answer,  setting  forth  that  the  Diamond  Meter 
Company  assumed  the  defense  of  the  Catskill  Case.  There  is  no 
allegation,  however,  in  such  affidavits,  that  the  Diamond  Company 
informed  complainant  it  was  defending  the  suit  or  authorized  the 
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CatskiU  Company  to  do  so.  The  only  allegation  in  that  respect  is : 
"I  am  informed  and  believe  that  the  said  CatskiU  Company  or  its 
representative  notified  said  complainant  or  its  representative  of  that 
fact,"  and  "that  the  said  complainant,  the  Westinghouse  Electric  & 
Manufacturing  Company,  knew  that  the  said  Diamond  Meter  Com- 
pany was  making  and  conducting  that  defense."  We  have  seen, 
however,  that  the  defense  of  a  suit  by  one  not  a  party  is  not  of  itself 
sufficient  to  constitute  the  case  res  adjudicata  as  to  such  defending 
party.  La  Croix  v.  Lyons,  supra,  and  case  cited.  The  opponent 
must  be  informed  of  the  fact ;  the  estoppel  must  be  mutual.  It  will 
be  noted  as  above  that  there  is  no  allegation  the  CatskiU  Company 
was  authorized  to  notify  complainant  that  the  Diamond  Meter  Com- 
pany was  defending  that  case,  or  to  place  the  Diamond  Meter  Com- 
pany in  that  relation  to  it,  or  that  the  Diamond  Company  itself  notified 
the  complainant  it  was  defending  the.  cause.  Moreover,  there  is  no 
allegation  that  such  notice  as  was  given  was  conveyed  to  any  officer 
of  the  complainant  company  whose  relation  was  such  that  notice  to 
him  constituted  notice  to  the  company.  Indeed,  aU  the  allegations 
made  are  consistent  with  the  fact  that  the  Diamond  Company  was 
simply  defending  the  suit — a  thing  it  could  do  without  binding  itself 
by  the  decree.  And  the  letter  of  March  21,  1903,  is  in  keeping  with 
that  view.  It  simply  states  the  Diamond  Meter  Company  had  defend- 
ed the  suit,  and  the  fact  that  one  of  the  judges  of  the  appeUate  court 
was  then  informed  of  that  fact  rather  tends  to  show  that  the  connec- 
tion of  the  Diamond  Meter  Company  had  not  been  disclosed  before. 
In  view  of  the  open  and  unequivocal  stand  the  Diamond  Meter  Com- 
pany took  in  the  Illinois  case,  its  sworn  answer  that  the  CatskiU  Case 
was  not  res  adjudicata  as  to  it,  and  the  absence  of  all  specific  aver- 
ment that  the  complainant  was  informed  of  its  defense  of  the  CatskiU 
Case,  we  are  of  opinion  the  Diamond  Company  has  not  shown  on  this 
application  that  the  matters  here  involved  became  as  to  it  res  adjudi- 
cata by  the  decree  in  such  case.  Such  being  the  situation,  the  right 
of  the  complainant  to  an  injunction  is  clear. 

In  view  of  the  fact  that  the  immediate  issue  of  such  injunction  might 
work  hardship  to  innocent  users,  we  wiU,  if  desired,  hear  counsel  as 
to  form  of  decree  before  entering  same. 


DANOBL  et  al.  V.  GOODYEAR  SHOE  MACHINERT  CXX 

(Circuit  Court,  D.  Massachusetts.    March  14, 1904.) 

No.  1,803. 

8iniP(ENA     DUCBS     TECITII— FEDEftAI*     PbACTICE— TaKINO     DVPOBinONS   Dl 

Bene  Esse. 

A  federal  court  has  power  to  Issue  a  subpoena  duces  tecum  to  compel 
the  production  of  books  or  papers  by  a  witness  being  examined  de  bene 
esse  within  the  district,  under  Rev.  St.  U.  S.  §  8C3  [Comp.  St  1901.  p. 
061] ;  but  such  subpoena  Is  not  a  matter  of  right,  and  may  not  be  issued 
as  such  by  the  clerk,  but  only  on  an  order  of  the  court,  made  upon  pre 
liminary  proof  that  the  documents  called  for  are  in  the  possession  of  the 
witness,  and  are,  prima  facie,  competent  and  material  evidence  in  the 
case,  although  the  court  will  not  finally  determine  their  materiality  or 
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admissibility  until  tbe  docnments  bave  been  prodnced,  and  bare  been 
brought  before  it  in  proceedings  to  compel  the  witness  to  exhibit  the  same 
before  the  examiner. 

%  Sams. 

A  notary  public,  before  whom  depositions  de  bene  esse  are  to  be  taken, 
under  Rev.  St  U.  S.  §  8G3  [U.  S.  Comp.  St  1901,  p.  GCl],  has  no  power  to 
Issue  a  subpoena  duces  tecum  to  compel  the  production  of  books  and  papers 
by  a  witness.  ' 

K.  Sahb— Limitation  on  Power  of  Gottbts. 

A  party  has  no  right  and  a  court  no  power,  to  compel  the  production, 
either  in  court  or  before  a  magistrate,  of  tlie  private  papers  of  a  witness 
which  are  not  relevant  and  material  to  the  case.  Any  practice  which 
sanctions  such  a  proceeding  is  an  infringement  of  a  fundamental  personal 
right  guarantied  by  the  federal  Constitution,  and  which  the  courts  have 
always  recognized  in  the  exercise  of  power  given  them  to  compel  the  pro- 
duction of  papers. 

4.  Same— Materiaxitt  of  Documents— Sufficienct  of  Showing. 

A  general  averment  in  a  petition  that  a  large  number  of  books,  records, 
and  papers  of  a  defendant,  specified,  are  material  and  necessary  for  plain- 
tilf*s  use  in  a  suit  is  not  sufficient  to  authorize  the  Issuance  of  a  sub- 
poena duces  tecum  to  compel  their  production. 

In  Equity.     Petition  for  subpoena  duces  tecum. 

Roger  Foster,  for  complainants. 

Edwards  H.  Childs,  Elmer  P.  Howe,  and  William  A.  Sargent,  for 
defendant. 

COLT,  Circuit  Judge.  '  This  is  a  petition  for  an  order  directing 
the  clerk  to  issue  a  subpoena  duces  tecum  under  section  863  of  the  Re- 
vised Statutes  [U.  S.  Comp.  St  .1901,  p.  661].  The  material  part 
of  the  petition  is  as  follows : 

"I.  Your  petitioners  reside  in  the  county  of  Kings  and  state  of  New  York, 
and  they  are  the  complainants  in  a  certain  suit  in  equity  against  the  Good- 
year Shoe  Machinery  Company,  of  Portland,  Maine,  otherwise  known  as  the 
United  Shoe  Machinery  Ck)mpany,  of  Portland,  Maine/  which  is  now  at  issue 
Hnd  pending  in  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
-  trlct  of  New  York.  The  testimony  of  Elmer  P.  Howe,  wiio  Is  vice  president 
and  a  director  of  said  defendant,  and  of  Sidney  W.  Wlnslow,  who  is  president 
and  a  director  of  said  defendant,  together  with  tbe  books  and  papers  described 
in  the  prayer  of  the  petition,  is  and  are  material  and  necessary  for  use  in  sup- 
port of  the  case  of  the  complainojits  in  said  suit 

**II.  On  November  20,  1903,  the  complainants  caused  to  be  duly  served  on 
Bdwards  H.  Childs,  Esq.,  solicitor  for  the  defendant  In  said  suit,  a  notice,  in 
accordance  with  section  863  of  the  Revised  Statutes  of  the  United  States,  that 
the  testimony  of  said  Howe  and  of  said  Wlnslow,  both  of  whom  reside  in  the 
state  of  Massachusetts,  would  be  taken  before  George  Hogg,  a  notary  public, 
at  bis  office.  No.  87  Milk  street,  in  the  city  of  Boston,  county  of  Suffolk,  and 
state  of  Massachusetts,  on  November  27,  1003,  beginning  at  10 :30  a.  m.  on  that . 
day,  and  continuing  from  day  to  day  until  completed.  The  clerk  for  the  Cir- 
cuit Court  for  the  District  of  Massachusetts  has  been  requested  to  issue,  sign, 
and  seal  a  subpoena  for  said  witnesses,  but  he  has  refused  so  to  do.    *    *    * 

"III.  Serious  injury  and  damage  will  be  caused  to  the  complainants  herein 
unless  the  clerk  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts  issues,  sfgns,  and  seals  such  a  subpoena,  naming  as  a  time  for 
the  attendance  of  said  witnesses  the  day  and  hour  to  which  said  notary  ad- 
journs the  taking  of  said  deposition.  No  previous  application  for  an  order 
directing  the  clerk  to  issue  such  a  subpoena  has  been  made. 

1 2.  See  Depositions,  vol.  10,  Cent  Dig.  H  126, 127. 
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"Wherefore  your  petitioners  pray  that  an  order  Issue  directing  the  clerk 
of  the  Circuit  Court  of  the  United  States  for  the  District  of  Massachusetts  to 
issue  under  the  seal  of  said  court  and  to  sign  and  to  attest  a  subpoena  directed 
to  Elmer  P.  Howe,  Individually  and  as  vice  president  of  the  Goodyear  Shoe 
Machinery  Company,  of  Portland,  Maine,  and  to  Sidney  W.  Winslow,  Indi- 
vidually and  as  president  of  the  Goodyear  Shoe  Machinery  Company,  of  Port- 
land, Maine,  which  corporation  is  otherwise  known  as  the  'United  Shoe  Ma- 
chinery Company,  of  Portland,  Maine,'  directing  them  and  each  of  them  to 
attend  before  George  Hogg,  a  notary  public,  of  No.  87  Milk  street,  in  the  city 
of  Boston,  county  of  Suffolk,  and  state  of  Massachusetts  at  such  time  as  may 
be  appointed  by  said  notary,  and  so  on  from  day  to  day  until  their  deposi- 
tion is  completed,  then  and  there  to  be  examined  de  bene  esse  in  pursuance 
of  the  Revised  Statutes  of  the  United  States,  and  then  and  there  to  testify 
and  give  evidence  on  the  part  of  the  complainants  in  a  certain  cause  herein- 
before described,  and  directing  them  and  each  of  them  to  bring  with  them  and 
produce  at  the  time  and  place  aforesaid  all  books  of  account,  minutes  of  meet- 
ings of  stockholders,  minutes  of  meetings  of  directors,  minutes  of  meetings 
of  conmoiittees,  certificates  of  shares  of  stock,  stock  registers,  stock  ledg- 
ers, contracts  and  copies  of  the  same,  letter  books,  letters,  and  other  papers 
of  the  Goodyear  Shoe  Machinery  Company,  of  Hartford,  Connecticut,  and  also 
all  books  of  account,  minutes  of  meetings  of  stockholders,  minutes  of  meet- 
ings of  directors,  minutes  of  meetings  of  committees,  certificates  of  shares 
of  stock,  stock  registers,  stock  ledgers,  contracts  and  copies  of  the  same,  letter 
books,  letters,  and  other  papers  of  the  Goodyear  Shoe  Machinery  Company, 
of  Portland,  Maine,  and  also  all  books  and  papers  of  the  United  Shoe  Ma- 
chinery Company  that  contain  any  reference  to,  and  all  that  name,  the  Good- 
year Shoe  Machinery  Company,  of  Hartford,  Connecticut,  and  also  all  books 
and  papers  of  the  United  Shoe  Machinery  Company  that  contain  any  refer- 
ence to,  and  all  that  name,  the  Goodyear  Shoe  Slachinery  Company,  of  Port- 
land, Maine,  and  all  that  name  and  all  that  refer  to  any  machine  manufac- 
tured under  letters  patent  number  459,036,  and  also  all  such  that  refer  to 
such  letters  patent,  and  that  your  petitioner  may  have  such  other  and  further 
relief  in  the  premises  as  may  be  just;  and  your  petitioners  will  ever  pray/' 
etc. 

Attached  to  the  petition  is  a  copy  of  the  pleadings  in  the  case,  also 
the  affidavit  of  counsel  that  the  allegations  in  the  petition  are  true  to 
his  personal  knowledge,  and  that  the  petition  was  not  sworn  to  be- 
cause the  petitioners  at  the  time  were  outside  of  the  county  of  New 
York. 

The  granting  of  the  petition  is  opposed  on  several  grounds : 
(i)  The  court  has  no  power  under  section  863  to  issue  a  subpoena 
duces  tecum  to  compel  the  production  of  books  and  papers. 

(2)  If  the  court  has  the  power,  it  should  be  exercised  with  regard  to 
a  reasonable  protection  of  the  witness,  and  only  upon  the  preliminary 
proof  required  by  section  869  of  the  Revised  Statutes  [U.  S.  Ccwnp. 
St.  1901,  p.  665]. 

(3)  The  papers  on  which  this  application  is  made  are  clearly  insuffi- 
cient respecting  the  requisite  preliminary  proof. 

The  first  objection  is  untenable.  The  power  of  the  court  to  order 
a  subpoena  duces  tecum  under  section  863  has  been  unquestioned  since 
the  decision  of  Judge  Choate  in  United  States  v.  Tilden,  10  Ben.  566, 
Fed.  Cas.  No.  16,522.  It  has  been  recognized  in  this  circuit  by  Judge 
Lowell  in  Davis  v.  Davis,  90  Fed.  791.  The  history  of  the  statute  is 
not  repugnant  to  this  construction,  and  its  terms  are  broad  enough  to 
cover  it.  Convenience  and  necessity  call  for  such  a  construction  if 
possible.  The  only  danger  lies  in  an  abuse  of  the  power  by  a  loose 
and  unrestricted  exercise  of  it. 


Digitized  by 


Google 


756  128  FBDBBAL  BEPORTBB, 

The  second  objection  presents  the  question  whether  a  subpoena  duces 
tecum  should  issue  as  of  course,  or  only  by  order  of  court,  upon  pre- 
liminary proof  that  the  documents  are  in  possession  of  the  witness  and 
appear  to  be  competent  and  material  evidence  in  the  case.  Upon  this 
point  the  position  of  the  petitioners,  as  stated  in  the  brief  of  counsel, 
is  as  follows : 

''Ever  since  Judge  Choate's  opinion,  20  years  ago,  it  has  been  the  nntform 
practice  in  the  federal  courts  throughout  the  country,  except  possibly  In  Massa- 
chusetts, for  subpoenas  duces  tecum  to  be  issued  as  of  course,  usually  even 
without  application  to  the  court,  when  depositions  were  taken  de  bene  esse 
before  a  notary  in  another  state  under  Rev.  St  U.  S.  fi  863.  Judge  Lowell's 
decision  seems  to  have  settled  the  practice  in  this  circuit ;  and  we  submit  that 
it  would  be  unfortunate,  tend  to  mislead  litigants  and  practitioners,  and  to 
waste  the  time  of  the  court  by  needless  motions  and  applications.  If  a  different 
rule  were  to  be  adopted  in  this  circuit  from  that  followed  by  other  federal 
courts.  Usually  the  subpcBua  is  not  issued  even  by  the  clerk  in  such  a  case, 
but  is  signed  and  sealed  by  the  notary  (Loveland's  Federal  Forms,  No.  23); 
but  since  the  witnesses  have  disobeyed  that  signed  and  sealed  by  the  notary, 
as  is  shown  by  his  certiflcate,  and  the  clerk  has  refused  to  issue  one  without 
authority  from  the  court,  an  order  of  the  court  either  punishing  the  witnesses 
for  contempt,  or  directing  an  attachment  against  them,  or  directing  the  clerk 
to  issue  a  subpoena  duces  tecum.  Is  required." 

It  is  contended  in  the  first  place  that,  since  the  witnesses  have  been 
served  with  a  subpoena  duces  tecum  issued  by  the  notary  public,  the 
court  may  direct  a  writ  of  attachment  against  them  for  contempt.  As 
the  witnesses,  however,  have  not  disobeyed  any  process  of  this  court, 
it  manifestly  has  no  power  to  punish  them  for  contempt  Further, 
a  notary  public  has  no  authority  tinder  section  863  to  issue  a  subpoena. 
The  statute  says: 

"Any  person  may  be  compelled  to  appear  and. depose  as  provided  by  this 
section,  in  the  same  manner  as  witnesses  may  be  compelled  to  appear  and  tes- 
tify in  court" 

The  natural  and  reasonable  construction  of  this  language  is  that,  if 
the  witness  fails  to  comply  with  the  notice  in  writing  previously  men- 
tioned in  the  statute,  he  may  be  compelled  to  appear  and  testify  in 
the  same  manner  as  witnesses  in  court  may  be  compelled ;  that  is,  by 
a  subpoena  issued  by  the  court  of  the  district  in  which  the  testimony 
is  taken.  This  has  been  the  settled  construction  since  United  States 
v.  Tilden,  where  the  court  said  that  those  words — 

"Refer  to  the  instrumentalities  then  in  force  in  the  common  practice  of  the 
courts  for  compelling  the  attendance  and  the  testimony  of  witnesses,  the  writ 
of  subpoena  and  the  power  to  punish  disobedience  to  a  lawful  order  as  a  con- 
tempt   This  is  the  practical  construction  which  these  words  have  received." 

It  is  further  contended  that  it  is  the  universal  practice  outside  of  the 
district  of  Massachusetts  for  the  clerk  of  the  court  to  issue  a  subpoena 
duces  tecum  as  of  course.  There  is  no  authority  cited  which  supports 
this  proposition.  This  will  appear  from  an  analysis  of  the  cases  upon 
which  the  petitioners  rely :  United  States  v.  Tilden,  10  Ben.  566,  Fed.  Cas. 
No.  16,522 ;  Davis  v.  Davis  (C.  C.)  90  Fed.  791 ;  Bischoffsheim  v.  Brown' 
(C.  C.)  29  Fed.  341 ;  and  Edison  Electric  Light  Company  v.  United 
States  Electric  Lighting  Company  (C.  C.)  44  Fed.  294;  Id.,  45  Fed.  55. 

In  United  States  v.  Tilden,  it  was  decided  (i)  that  the  court  has 
power  under  section  863  to  issue  a  subpoena  duces  tecum^  and  (2)  that 
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it  has  no  power  under  this  statute  to  issue  such  a  subpoena  to  compel 
the  production  of  books  and  papers  for  the  purpose  of  refreshing  the 
recollection  of  the  witness.     Upon  the  first  point  the  court  said : 

"I  have  •  ♦  ♦  reached  the  conchislon  that  under  this  section  It  Is  com- 
petent for  the  coort  to  Issue  a  subpoena  duces  tecum  to  compel  the  production, 
upon  the  examination,  of  books  and  papers  which  would  be  competent  evidence 
in  the  cause." 

It  will  be  noticed  that  the  court  did  not  hold  that  it  had  the  power 
by  a  subpoena  duces  tecum  to  call  for  the  production  of  any  papers, 
but  only  those  which  would  be  competent  evidence  in  the  case.  It 
followed  necessarily,  from  this  limitation  of  the  court's  power,  that  a 
subpoena  duces  tecum  should  not  issue  as  of  course,  but  only  under 
some  restrictions,  such  as  a  prior  investigation  into  the  materiality  of 
the  evidence  called  for;  and  tlie  court  so  held.  This  appears  from 
the  language  of  the  opinion  on  the  second  point,  denying  the  power  of 
the  court  to  compel  the  witness  to  produce  papers  for  the  purpose  of 
refreshing  his  memory. 

'*But  It  certainly  is  a  startling,  and,  I  believe,  a  novel,  proposition  that  a 
merchant,  or  broker,  or  banker  may  be  subpoenaed  to  produce  all  his  books 
of  account  and  all  his  business  papers  during  a  period  of  10  years,  as.  was 
substantially  attempted  In  this  case,  upon  a  mere  possibility  that  out  of  this 
mass  of  books  and  papers  some  might  be  found  whereby  he  could  refresh  his 
memory,  if  it  should,  upon  his  examination,  appear  that  his  memory  needed 
refresliing  on  some  point  on  which  he  should  prove  to  be  able  to  give  testimony 
competent  In  the  cause.  No  precedent  is  produced  for  this  exercise  of  power, 
nor  has  any  statute  or  decision  been  found  or  cited  which  appears  to  recog- 
nize or  authorize  the  compulsory  production  of  books  and  papers  for  such  a 
purpose;  the  same  not  being  relevant  or  material  to  the  cause.  *  *  *  It 
has  been  well  pointed  out  that  in  such  examinations,  on  account  of  the  lim- 
ited power  of  the  examining  magistrate,  persons  summoned  for  such  examina- 
tion have  less  chance  of  protection  against  the  oppressive  and  Injurious  use 
of  this  power  of  the  court  than  upon  a  trial  in  court,  where  all  questions 
arising  can  be  submitted  to  and  decided  by  the  court  as  they  arise ;  and  I  am 
satisfied  that  the  statute  in  question  does  not  require  a  construction  permit- 
ting such  a  compulsory  production  of  a  witness*  books  and  papers.  A  very 
strong,  if  not  a  controlling,  argument  in  support  of  this  view  is  to  be  drawn 
from  the  terms  of  the  statute  of  1827  (Rev.  St.  S§  868,  869  [U.  S.  Oomp.  St 
1901,  pp.  664,  665]),  above  referred  to.  In  providing  for  the  regulation  of  this 
very  matter  in  examinations  under  a  commission  or  dedimus  potestatem,  it 
expressly  limits  the  compulsory  production  of  books  and  papers  to  such  only 
as  would  be,  *if  produced,  competent  and  material  evidence  for  the  party  apply- 
ing therefor.'  This  is  a  legislative  declaration  of  the  highest  possible  char- 
acter, as  it  seems  to  me,  that  this  was  as  far  as  the  policy  of  the  law  goes  in 
the  matter  of  compelling  the  production  of  books  and  papers  on  the  examina- 
tion of  witnesses  out  of  court,  and  all  that  substantial  justice  requires  in  this 
direction,  having  a  due  regard  to  the  rights,  the  convenience,  and  the  interests 
of  other  persons,  as  well  as  of  the  parties  litigant.  No  reason  can  well  be 
Imagined  for  supposing  that  Congress  would  withjiold  from  this  class  of  ex- 
aminations under  commission,  where  the  commissioners  are  appointed  by  the 
court,  and  the  mode  of  interrogation  is  prescribed  before  the  examination  un- 
der the  direction  of  the  court  itself,  as  full  an  authority  to  compel  the  pro- 
duction of  books  and  papers  by  the  witness  as  is  allowed  on  an  examination 
de  bene  esse,  which  is  subject  to  less  restriction  and  supervision.  This  act, 
therefore,  seems  to  show  that  Congress  understood  that  this  was  the  limit 
allowed  for  the  compulsory  production  of  books  and  papers  under  the  system 
of  examinations  de  bene  esse  then  in  force." 

This  sound  reasoning  fully  covers  the  point  under  consideration, 
and  is  directly  opposed  to  the  petitioners'  position. 
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In  Davis  v.  Davis  an  examination  of  the  record  on  file  in  the  clerk's 
office  discloses  that  the  subpoena  duces  tecum  was  not  issued  as  of 
course,  but  only  upon  petition,  supplemented  by  affidavits  and  a  copy 
of  the  principal  document  referred  to.  This  preliminary  proof  showed 
that  the  papers  called  for  were  in  the  possession  of  the  witness,  and 
that  they  were  competent  and  material  evidence  in  the  case. 

In  Bischoffsheim  v.  Brown  the  only  point  determined  was  that  sec- 
tion 724  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  583],  which 
relates  to  the  production  of  documents  by  the  parties  in  actions  at  law 
"on  motion,"  does  not  apply  to  suits  in  equity.  In  the  course  of  the 
opinion,  Judge  Wallace  said : 

"Parties  to  suits  In  equity,  as  well  as  In  suits  at  law,  are  now  competent 
fvitnesses  in  the  courts  of  the  United  States  by  statute,  and  may  now  be  ex- 
amined at  the  Instance  of  their  adversary.  As  a  witness  a  party  can  be  com- 
pelled by  a  subpoena  dtfces  tecum  to  produce  books,  documents,  and  papers 
in  his  possession,  the  same  as  any  other  witness.  Merchants'  Nat  Bank  ▼. 
State  Nat  Bank,  8  Cliff.  201  [Fed.  Cas.  No.  9,448].  He  is  bound  to  obey  the 
writ  and  be  ready  to  produce  the  papers  in  obedience  to  the  summons.  Like 
any  other  witness,  it  is  his  duty  to  make  reasonable  search  for  the  papers 
and  documents  required,  if  they  are  in  his  possession  (8  Chit.  Pr.  829);  but, 
before  he  can  be  required  to  exhibit  their  contents,  he  is  entitled  to  appeal  to 
the  discretion  of  the  court,  if  any  sufficient  reason  exists  to  protect  him  from 
a  disclosure." 

This  is  simply  a  statement  of  the  rule  that  a  party,  like  any  other 
witness,  may  be  compelled  by  subpoena  duces  tecum  to  produce  books 
and  papers.     It  has  no  bearing  on  the  question  now  before  the  court. 

In  Edison  Electric  Light  Company  v.  United  States  Electric  Light- 
ing Company  (C.  C.)  44  Fed.  294,  a  subpoena  duces  tecum  had  been 
issued,  and  the  case  was  heard  upon  an  application  for  an  order  to  com- 
pel the  production  of  the  papers  described  in  the  subpoena,  and  the 
officers  of  the  corporation  were  adjudged  in  contempt  for  failing  to 
obey  the  writ.  The  case  arose  under  equity  rule  67.  The  subpoena 
called  for  the  divisional  application  of  a  patent,  and  letters  in  rela- 
tion thereto,  in  the  hands  of  the  complainant.  After  stating  the  theory 
upon  which  the  defendant  sought  to  make  proof  of  these  papers,  and 
the  argument  urged  in  support  of  their  materiality,  Judge  Lacombe,  in 
his  opinion,  said : 

"This  argument  deals,  of  course,  with  the  materiality  of  the  proposed  evi- 
dence when  produced,  and  to  this  motion,  which  is  practically  directed  to  se- 
curing* its  presence  in  court  the  complainant  objects  that  the  evidence,  if 
produced,  would  be  immaterial.  That  question,  however,  should  not  be  deter- 
mined upon  application  to  produce  the  papers.  The  court  should  pass  upon  it 
with  the  proposed  evidence  before  it,  so  that  it  may  act  intelligently,  and  that 
an  exception  to  its  refusal  to  admit  the  testimony,  should  it  so  refuse,  may 
be  of  avail  to  the  exceptant  upon  appeal.  If  the  only  objection  to  admitting 
these  documents  in  evidence  be  that  they  are  immaterial,  that  objection  is 
of  no  avail  in  opposition  to  an  application  which  calls  for  their  production. 
Without  therefore,  finally  determining  the  question  as  to  the  materiality  of 
these  documents,  it  is  sufficient  to  say  that  in  view  of  the  contract  relatl(His 
between  Edison  and  the  company,  and  of  the  rule  of  law  as  to  the  admissi- 
bility of  a  party's  admissions,  and  in  view  of  the  effect  accorded  to  such  ad- 
missions in  the  case  cited  by  the  defendant  (Giant-Powder  Co.  v.  Galif<N'nia, 
etc.,  Co.  [C.  C]  4  Fed.  720),  and,  finally,  in  view  of  the  contents  of  the  docu- 
ments as  disclosed  by  the  moving  papers,  there  is  not  found  in  the  objection 
as  to  the  materiality  of  the  evidence  sufficient  to  warrant  the  refusal  of  the 
officers  of  the  corporation  to  obey  the  subpoena  duces  tecum,  and  to  produce 
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the  documents,  which  are  concededly  in  the  hands  of  its  counsel,  subject  to 
its  orders,  and  under  its  control." 

This  case  came  before  the  court  again,  and  is  reported  in  45  Fed.  55. 
After  the  headnote  appears  the  following  memorandum,  filed  by  Judge 
Lacombe : 

"•The  documents  called  for  by  the  subpoenas  have  now  been  brought  into 
court  In  excuse  for  not  delivering  them  to  the  examiner,  it  was  urged  that 
some  further  objection  to  their  presentation  in  evidence  is  to  be  made,  which 
counsel  thought  should  be  made,  not  before  the  examiner,  who  sits  without 
power  to  rule  upon  objections,  but  before  the  court  The  motion  to  punish 
for  contempt  is  therefofe  denied.  The  papers  are  delivered  to  the  examiner. 
When  any  one  of  them  is  called  for  by  the  defendant,  if  objection  to  its  ex- 
hibition is  made  by  counsel  for  complainant,  the  examiner  will  certify  the 
objection  to  the  court,  and  send  therewith  the  document  Itself.  Thereui>on 
the  court  will  rule  upon  the  objection.' " 

In  the  course  of  his  opinion,  upon  the  objection  certified  by  the  ex- 
aminer, the  court  said : 

"The  authorities  cited  by  the  complainant  do  not  go  to  the  extent  of  holding 
that.it  is  only  by  bill  of  discovery  or  similar  method  that  some  particular 
piece  of  documentary  evidence  is  to  be  obtained.  No  doubt,  when  it  is  brought 
into  court,  the  objection  that  'it  is  against  conscience  and  the  spirit  of  Anglo^ 
Saxon  laws  and  liberty'  to  permit  its  inspection  by  the  other  side,  or  its  in- 
troduction In  evidence,  may  be  urged,  as  it  has  been  in  this  case,  before  the 
document  is  exhibited  to  any  one  but'  the  court  But  that  the  process  of  sub- 
poena duces  tecum  is  a  convenient  efficient,  and  proper  method  for  bringing 
the  paper  into  court  Is  beyond  dispute  in  tfiis  circuit    ♦    •    • 

"The  subpoena  (so  far  as  the  present  objection  is  concerned)  is  specific.  In 
this  respect  the  case  at  bar  differs  from  those  cited  by  complainant's  counsel. 
The  defendant  is  not  'claiming  the  right  to  a  general  inquisitorial  examina- 
tion of  all  the  books,  papers,  and  documents  of  his  adversary,  with  the  view 
to  ascertain  if,  perchance,  something  may  be  found  which  will  possibly  aid 
it' ;  nor  is  it  asking  'before  the  hearing  to  pry  into  the  case  of  its  adversary,' 
nor  'to  see  in  advance  of  the  trial  evidence  which  the  other  side  are  going  to 
produce,'  nor  'calling  upon  its  adversary  to  exhibit  for  inspection  anything 
and  everything  in  writing  under  the  latter's  control,  which  may  assist  the 
defendant';  nor  is  this  an  'unnecessary  inquisition  into  the  contents  of  pri- 
vate papers  by  one  who  has  no  interest  In  them.'  No  'complete  disclosure  of 
everything  the  complainant  knows  or  believes  in  relation  to  the  matter  in 
question'  is  sought  for,  nor  is  this  a  'general  fishing  excursion.'  A  particular 
do<;ument  whose  existence  is  well  known  to  both  parties,  and  in  fact  to  the 
general  public,  is  specifically  called  for.  It  is  described  with  a  fullness  (by 
date,  description,  and  serial  number)  which  leaves  no  doubt  as  to  its  iden- 
tity.   •    ♦    ♦ 

"The  objection  to  the  materiality  of  the  document  called  for  was  considered 
generally  on  the  former  motion.  It  has  now  been  lnsi)ected  by  the  court,  and 
as  the  result  of  such  inspection  it  is  enough  to  say  that  It  is  sufficiently  ger- 
mane to  the  issues  raised  in  this  case  to  warrant  its  offer  in  proof,  so  that  It 
may  form  part  of  the  record  (either  as  admitted  or  excluded  evidence),  which 
is  to  go  to  the  Supreme  CJourt" 

The  decisions  in  the  Edison  Electric  Light  Company  Cases  were,  in 
effect,  that  the  court  would  not  determine  finally  the  question  of  the 
materiality  of  the  documents  called  for  by  a  subpoena  duces  tecum  upon 
the  refusal  of  the  witness  to  produce  them.  It  did,  however,  examine 
this  question  so  far  as  to  decide  that : 

"There  is  not  found  in  the  objection  as  to  the  materiality  of  the  evidence 
sufficient  to  warrant  the  refusal  of  the  officers  of  the  corporation  to  obey  the 
subpoena  duces  tecum,  and  to  produce  the  documents,  which  are  concededly 
in  the  hands  of  its  counsel,  subject  to  its  orders,  and  under  its  control*' 
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It  was  further  held  that  the  only  way  the  court  could  pass  intelli- 
gently upon  the  question  of  materiality,  in  a  final  sense,  was  by  having 
the  evidence  before  it,  and  that  the  proper  procedure  was  for  the  wit- 
ness to  object  to  the  exhibition  of  the  documents  before  the  examiner, 
and  for  the  examiner  to  certify  the  objection  to  the  court,  and  send 
therewith  the  document,  whereupon  the  court  will  rule  upon  the  objec- 
tion. 

From  this  review  of  the  cases  relied  upon  by  the  petitioners,  I  find 
nothing  to  support  or  warrant  the  practice  that  a  party  may  apply  to 
the  clerk  for  a  subpoena  duces  tecum  under  section  863  to  take  testi- 
mony de  bene  esse  before  a  notary  public,  and  may,  in  his  discretion, 
either  fill  in  himself,  or  ask  the  clerk  to  fill  in,  a  direction  to  the  wit- 
ness to  produce  before  the  magistrate  whatever  books  and  papers  he 
sees  fit  to  call  for,  and  that  the  witness  is  bound  to  produce  them  at 
the  time  and  place  named,  or  render  himself  liable  to  punishment  for 
contempt.  Such  a  practice,  in  my  opinion,  would  be  a  violation  of  the 
spirit,  if  not  of  the  letter,  of-  the  constitutional  provision  which  se- 
cures to  the  individual  protection  against  unwarrantable  searches  and 
seizures  of  his  private  papers,  and  of  the  legislative  expressions  of 
Congress  as  embodied  in  the  statutes  relating  to  this  subject,  as  well 
as  of  the  general  rule,  which  the  courts  have  ever  adhered  to,  of  guard- 
ing witnesses  against  the  unnecessary  production  and  inspection  of 
their  private  papers.  It  is  to  be  borne  in  mind,  in  this  ccmnection,  that 
the  compulsory  production  of  books  and  papers  in  court,  where  all 
questions  as  they  arise  can  be  submitted  to  and  decided  by  the  court, 
is  very  different  from  their  compulsory  production  before  a  notary 
public  under  section  863,  or  an  examiner  under  equity  rule  67,  where 
the  magistrate  has  little  power  to  afford  protection  to  the  witness.  In 
the  latter  instance  the  practice  cannot  but  lead  to  abuse,  oppression, 
and  injustice.  The  case  at  bar  affords  a  good  illustration  of  the  evils 
which  would  result.  We  have  here  a  subpoena  duces  tecum,  signed  by 
a  notary  public,  directing  the  two  witnesses  named  to  produce  before 
him  substantially  all  the  books  of  every  nature  of  three  corporations. 

A  party  undoubtedly  has  the  right  to  invoke  the  process  of  the  court 
to  compel  the  attendance  of  witnesses  and  the  production  of  such  pa- 
pers as  are  material  to  his  case ;  but  neither  the  right  of  a  party  nor 
the  power  of  the  court  extends  beyond  this.  A  party  has  no  right, 
and  the  court  has  no  power,  to  compel  the  production,  either  in  court 
or  before  a  magistrate,  of  the  private  papers  of  a  witness  which  are 
not  relevant  and  material  to  the  case.  Any  practice  which  sanctions 
such  a  proceeding  is  unwarranted,  and  an  infringement  upon  a  funda- 
mental personal  right  guarantied  by  the  federal  Constitution.  The 
courts  have  always  recognized  this  protection  to  the  individual,  secured 
by  our  organic  law.  Such  recognition  is  seen  in  the  distinction  which 
is  made  between  a  subpoena  ad  testificandum  and  a  subpoena  duces 
tecum.  The  former  is  a  process  of  right,  while  the  latter  is  addressed 
to  the  discretion  of  the  court.  Discretion  here  does  not  mean  that  the 
court  has  power  to  refuse  the  compulsory  production  of  a  paper  which 
is  material  evidence  in  the  case,  but  that,  before  compelling  its  produc- 
tion by  a  subpoena  duces  tecum,  it  will  sufficiently  inquire  into  the  mat- 
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ter  to  determine  if  the  evidence  appears  to  be  material,  and,  if  not  sat- 
isfied on  this  point,  will  decline  to  issue  the  writ. 

An  important  discussion  of  this  subject  is  found  in  the  report  of  the 
trial  of  Aaron  Burr.  The  counsel  for  the  defendant  in  that  case  moved 
the  court  for  a  subpoena  duces  tecum,  directed  to  the  President  of  the 
United  States,  calling  for  the  production  of  certain  papers.  Mr.  Wirt, 
in  opposing  the  motion,  said : 

"The  subpoena  ad  testlflcandtim  Is  a  matter  of  right,  and  the  prisoner  might 
have  demanded  it  from  the  clerk  without  the  Intervention  of  the  court;  but 
here  is  a  motion  for  a  subpoena  duces  tecum,  to  compel  the  President  to  pro- 
duce certain  papers  of  state,  the  materiality  of  which  is  not  shown.  I  shall 
contend,  first,  sir,  that  the  subpoena  duces  tecum  is  not  a  process  of  right, 
that  the  motion  for  it  is  a  motion  addressed  to  the  discretion  of  the  court, 
and  that  tlie  court  may  award  or  withhold  it  as  they  see  fit  In  the  next  place, 
I  shall  contend  that  this  discretion  of  the  court  should  be  controlled  and  de- 
termined only  by  the  relevancy  and  materiality  of  the  papers  required." 

Mr.  Wickham,  counsel  for  the  defendant;  interrupting  Mr.  Wirt, 
said: 
"We  admit  that  It  Is  an  application  to  the  sound  discretion  of  the  court" 

Chief  Justice  Marshall,  in  deciding  the  motion,  said : 
"This  is  said  to  be  a  motion  to  the  discretion  of  the  court.    This  is  true." 

In  proceeding  to  discuss  the  nature  of  this  discretion,  the  Chief  Jus- 
tice said : 

"But  the  court  has  no  right  to  refuse  its  aid  to  motions  for  papers  to  which 
the  accused  may  be  entitled,  and  which  may  be  material  to  his  defense. 
•  ♦  ♦  If  it  be  apparent  that  the  papers  are  irrelative  to  the  case,  or  that 
for  state  reasons,  they  cannot  be  Introduced  into  the  defense,  the  subpoena 
duces  tecum  would  be  useless.  But  if  this  be  not  apparent,  if  they  may  be 
important  in  the  defense,  if  they  may  be  safely  read  at  the  trial,  would  it  not 
be  a  blot  in  the  page  which  records  the  judicial  proceedings  of  this  country 
if,  in  a  case  of  such  serious  import  as  this,  the  accused  should  be  denied  the 
use  of  them?" 

See  Robertson's  Report  of  Burr's  Trial,  vol.  i,  pp.  136,  137,  182,  183, 
184 ;  Dillon's  John  Marshall,  p.  xxxviii,  and  note.  For  an  instructive 
review  of  this  general  question,  see  Judge  Cooley's  Inviolability  of 
Telegraphic  Correspondence,  27  Am.  Law  Reg.  65,  and  Hitchcock's 
Inviolability  of  Telegrams,  2  Am.  Bar  Ass'n  Rep.  p.  93. 

In  all  cases  where  Congress  has  legislated  on  this  subject,  it  has 
recognized  the  distinction  between  a  subpoena  ad  testificandum  and  a 
subpoena  duces  tecum,  and  has  carefully  restricted  the  issuance  of  the 
latter  process. 

Section  724  of  the  Revised  Statutes  provides  that  in  the  trial  of  ac- 
tions of  law  the  courts  may,  "on  motion  and  due  notice  thereof,"  re- 
quire the  parties  to  produce  books  or  writings  which  contain  perti- 
nent evidence  "in  cases  and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  ordinary  rules  of  proceeding  in 
chancery."  Section  868  provides  that,  when  a  commission  is  issued 
for  taking  the  testimony  of  a  witness,  the  clerk  shall  issue  a  subpoena 
on  application  therefor.  Section  869  provides  that,  when  either  party 
applies  to  any  judge  for  a  subpoena  commanding  the  witness  to  pro- 
.  duce  papers  or  books  in  his  possession,  the  judge,  "on  being  satisfied, 
by  the  affidavit  of  the  person  applying  or  otherwise"  that  the  paper 
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is  in  the  witness'  possession,  and  that  the  same,  if  produced,  would 
be  "competent  and  material  evidence  for  the  party  applying  therefor," 
may  "order  the  clerk"  to  issue  the  subpoena. 

These  declarations  by  Congress  are  of  the  highest  importance.  They 
indicate  the  policy  which  the  federal  courts  should  follow  in  this  im- 
portant matter.  Conceding  that  the  courts  have  power  to  compel  the 
production  of  books  and  papers  under  section  863,  it  cannot  for  a  mo- 
ment be  presumed  that  Congress  intended  to  authorize  the  exercise  of 
such  power,  except  under  regulations  and  restrictions  similar  to  those 
imposed  by  section  869.    As  was  said  in  United  States  v.  Tilden : 

"This  act  therefore,  seems  to  show  that  Congress  understood  that  this  was 
the  limit  allowed  for  the  compulsory  production  of  books  and  papers  under 
the  system  of  examinations  de  bene  esse  then  in  force."    10  Ben.  581. 

For  these  reasons,  I  am  of  opinion  that  the  settled  practice  of  this 
circuit  IS  correct,  and  that  a  subpoena  duces  tecum  should  not  issue, 
either  under  section  863  or  equity  rule  67,  except  by  order  of  court, 
upon  preliminary  proof  that  the  documents  called  for  are  in  the  pos- 
sessioa  of  the  witness  and  are  prima  facie  competent  and  material  evi- 
dence in  the  case.  The  court  will  not  finally  determine  the  question 
of  materiality  on  such  application,  but  it  must  be  reasonably  satisfied 
that  the  evidence  is  relevant  and  material. 

The  present  application  is  wholly  insufficient  respecting  the  necessary 
preliminary  proof.  Upon  the  mere  allegation  that  the  evidence  "is 
material  and  necessary  for  use  in  said  suit,"  it  asks  that  the  two  wit- 
nesses named,  who  are,  respectively,  the  president  and  vice  president 
of  the  defendant  corporation,  be  ordered  to  produce — 

"All  books  of  account,  minutes  of  meetings  of  stockholders,  minutes  of  meet- 
ings of  directors,  minutes  of  meetings  of  committees,  certificates  of  shares  of 
stock,  stock  registers,  stock  ledgers,  contracts  and  copies  of  the  same,  letter 
books,  letters,  and  other  papers  of  the  Goodyear  Shoe  Machinery  Company, 
of  Hartford,  Connecticut,  and  also  all  books  of  account,  minutes  of  meetings 
of  stockholders,  minutes  of  meetings  of  directors,  minutes  of  meetings  of 
committees,  certificates  of  shares  of  stock,  stock  ledgers,  stodi:  registers,  con- 
tracts and  copies  of  the  same,  letter  books,  letters,  and  other  papers  of  the 
Goodyear  Shoe  Machinery  Company,  of  Portland,  Maine,  and  also  all  books 
and  papers  of  the  United  Shoe  Machinery  Company  that  contain  any  reference 
to,  and  all  that  name,  the  Goodyear  Shoe  Machinery  Company,  of  Hartford, 
Connecticut,  and  also  all  books  a'nd  papers  of  the  United  Shoe  Machinery 
Company  that  contain  any  reference  to,  and  all  that  name,  the  Goodyear  Shoe 
Machinery  Company,  of  Portland,  Maine,  and  all  that  name  and  all  that  refer 
to  any  machine  manufactured  under  letters  patent  No.  459,036,  and  also  all 
such  that  refer  to  such  letters  patent" 

To  compel  these  witnesses,  upon  the  proof  submitted,  to  bring  be- 
fore the  examiner  this  mass  of  private  books  and  papers,  would  be 
an  oppressive,  if  not  an  unconstitutional,  use  of  the  power  of  the  court, 
and  an  abuse  of  its  process.  ^. 

Petition  denied,  without  prejudice  to  the  filing  of  another  petition 
in  conformity  with  this  opinion. 
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SWIFT  T.  UNITED  STATES. 

(Circuit  Comi;  D.  Massachusetts.    April  6^  1904.) 

No.  85a 

1.  Fedebal  CotJBTS — ^Marshals — Bailiffs — Pat. 

Rev.  St  S  715  [U.  S.  Comp.  St  1901,  p.  579],  authorizes  the  appointment 
of  bailiffs  for  the  Circuit  and  District  Courts,  not  exceeding  five  for  each 
court;  and  Sundry  Civil  Appropriation  Act  March  2,  1895,  c.  189,  28  Stat 
958  [U.  S.  Comp.  St  1901,  p.  2590],  provided  for  the  pay  of  bailiffs  and 
criers,  not  exceeding  three  ballilTs  and  one  crier  "in  each  court'*  Held, 
that  the  words  "in  each  court"  in  the  appropriation  act  referred  to  the 
Circuit  and  District  Courts  mentioned  In  section  715,  and  not  to  occa- 
sions when  the  business  of  such  courts  is  transacted  by  one  judge  hold- 
ing both  courts  at  the  same  time  and  place,  and  hence  the  marshal  was 
entitled  to  allowance  for  per  diem  compensation  paid  to  additional  bail- 
iffs in  excess  of  three,  but  not  exceeding  six,  In  attendance  on  the  Cir- 
cuit and  District  Courts  on  days  when  such  courts  were  held  by  a  single 
judge  at  the  same  time. 

2.  Same — Pat  as  Deputt  Mabshals. 

Bailiffs  are  not  entitled  to  pay  for  attendance  on  the  court  for  the  same 
days  on  which  they  also  attended  court  as  deputy  marshals,  and  thereby 
earned  a  fee  of  ^5  each  for  the  marshal,  under  Rev.  St  §  1765  [U.  S.  Comp. 
St  1901,  p.  1207],  providing  that  no  officer  In  any  branch  of  the  public 
service  shall  receive  any  additional  pay,  in  any  form  whatever,  and  for 
any  other  service  or  duty  whatsoever,  unless  authorized  by  law;  the  main 
duties  of  baMiffs  and  deputy  marshals  being  the  same. 

8.  Same. 

The  restriction  of  three  bailiffs  to  each  court  in  the  sundry  civil  appro- 
priation bill  relates  only  to  the  payment  of  bailiffs  from  the  amounts 
appropriated  for  that  purpose  during  the  several  years  in  which  the  re- 
striction was  inserted,  and  did  not  repeal  Rev.  St  §  715  [U.  S.  Comp.  St 
1901,  p.  579],  authorizing  tve  bailiffs  for  each  court;  and  where,  by  order 
of  the  court,  four  bailiffs  were  employed  in  charge  of  the  jury  on  two 
successive  Sundays  during  the  trial  of  a  case,  the  marshal  was  entitled 
to  an  allowance  for  all  four. 

4.  Same— Serving  Subpcenas— Expenses. 

Where  bailiffs  were  appointed  to  attend  on  the  juries  and  "for  other 
necessary  purposes,"  as  authorized  by  Rev.  St  §  715,  and.  It  api)earing 
that  all  deputy  marshals  were  otherwise  employed,  and  certain  witnesses 
were  required  In  court  the  marshal  authorized  the  bailiffs  to  serve  the 
subpoenas,  which,  under  the  state  laws,  any  disinterested  person  might 
do,  the  marshal  was  entitled  to  the  allowance  of  the  expenses  of  such 
bailiff  ft  in  serving  the  subpoenas,  under  Rev.  St  §  830,  authorizing  pay- 
ment of  the  marshal's  expenses  for  "contingencies  that  may  accrue  in 
holding  the  courts." 

6.  Same — Expenses  in  Civil  Cases. 

Where  a  marshal  paid  expenses  incurred  In  dvU  cases  out  of  the  appro- 
priations for  marshal's  fees  and  expenses,  and  thereafter  the  marshal 
collected  the  amount  from  the  parties  to  the  suits,  and  paid  the  same  to 
the  clerks  of  the  courts,  who  thereupon  paid  it  into  the  United  States 
Treasury,  and,  the  payments  from  the  appropriation  being  disallowed, 
the  marshal  was  again  compelled  to  pay  the  same  into  the  Treasury  of 
the  United  States  to  the  credit  of  the  appropriation,  he  was  jentltled  to 
recover  the  amount  so  paid  from  the  United  States. 

6L  Same — Officers  in  Charge  of  Prisoners  and  Witnesses — Meals. 

The  expenses  paid  by  a  marshal  for  meals  of  officers  in  charge  of  pris- 
oners and  witnesses  in  custody  are  allowable  under  Rev.  St  §  830  [U.  S. 
Comp.  St  1901,  p.  639],  authorizing  the  payment  by  the  marshal  of  ex» 
peuses  for  "other  contingencies  which  may  arise  in  the  courts." 
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7.  Sahe — ^Tbial   of   Offenders — STENoesAPHEBS — Emfloticent — ^Attthobitt 
OF  Attobney  General. 

A  United  States  attorney  on  the  eve  of  the  trial  of  an  offender  requested 
authority  from  the  Attorney  General  to  employ  a  stenographer  to  take  the 
testimony  for  $10  per  diem  if  the  report  was  not  transcribed,  and,  if 
transcribed,  25  cents  per  folio  of  100  words,  with  no  per  diem,  and.  If 
part  transcribed,  proportion  of  per  diem  deducted.  The  Attorney  Gen- 
eral authorized  employment  at  $10  per  diem,  or  25  cents  per  folio  If  tes- 
timony was  transcribed.  The  stenographers  rendered  a  bill  for  nine 
per  diems,  which  was  paid  by  the  marshal,  and  thereafter,  on  request 
the  stenographers  furnished  the  United  States  attorney  a  transcript  of 
the  testimony  for  one  whole  day  and  two  half  days,  and  rendered  a  bill 
therefor  containing  a  credit  of  $20  for  the  per  diem  compensation  for  the 
time  of  taking  the  testimony  which  was  so  transcribed,  which  was  allowed. 
Held,  that  a  disallowance  of  $70  for  the  per  diems  spent  in  taking  the 
evidence  not  transcribed,  on  the  ground  that  the  Attorney  General  re- 
quired the  United  States  attorney  to  have  and  pay  for  transcribing  the 
evidence  on  the  entire  trial  in  case  he  requli'ed  a  transcript  of  any  of  the 
testimony,  was  erroneous. 

Henry  W.  Swift,  pro  se. 
Henry  P.  Moulton,  U.  S.  Atty. 

COLT,  Circuit  Judge.  This  is  a  suit  by  Henry  W.  Swift,  United 
States  Marshal  for  the  District  of  Massachusetts,  to  recover  from  the 
United  States  certain  disbursements  made  by  him,  which,  in  the  set- 
tlement of  his  accounts,  were  disallowed  by  the  CdhiptroUer.  The 
case  was  heard  on  petition,  answer,  and  agreed  statement  of  facts. 

The  first  item  was  a  disallowance  of  $54  paid  as  a  per  diem  compen- 
satipn  for  certain  additional  bailiffs,  in  excess  of  three  in  number,  and 
not  exceeding  six  altogether,  who  were  in  attendance  upon  the  Cir- 
cuit and  District  Courts  on  days  when  only  one  judge  was  present, 
and  held  both  courts  at  the  same  time.  The  disallowance  occurred 
during  the  quarter  ending  September  30,  1895.  The  position  of  the 
government  is  based  upon  the  Comptroller's  construction  of  the  fol- 
lowing provision  in  the  sundry  civil  appropriation  act  of  March  2, 
1895 :  "For  pay  of  bailiffs  and  criers,  not  exceeding  three  bailiffs  and 
one  crier  in  each  court.  *  *  *"  Act  March  2,  1895,  <^-  189,  28 
Stat.  958  [U.  S.  Comp.  St.  1901,  p.  2590].  In  construing  this  provi- 
sion, the  Comptroller  said : 

"In  my  opinion,  the  words  *in  each  court,'  in  the  appropriation, 'do  not  refer 
to  the  Circ'4it  and  District  Courts  when  presided  over  at  the  same  time  by  the 
same  judge,  but  refer  to  cases  where  different  judges  are  sitting  at  the  same 
time  in  different  places,  and  holding  either  circuit  or  district  courts,  or  sep- 
arate diriHlons  of  either  of  those  courts,  for  in  such  cases  each  judge  is  prac- 
tically holding  a  separate  court  This  view  seems  to  accord  with  the  principle 
established  In  United  States  v.  King,  147  U.  S.  670-^2  [13  Sup.  Ct  439,  37 
L.  Ed.  328]."    2  Ctomp.  Dec  584. 

Section  715  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  579] 
authorizes  the  appointment  by  the  marshal  of  bailiffs  for  the  Circuit 
and  District  Courts,  not  exceeding  five  for  each  court.  The  effect  of 
the  foregoing  provision  in  the  appropriation  acts  of  1895  and  the 
years  following  was  to  limit  the  number  of  bailiffs  to  three  for  each 
court,  who  should  be  paid  from  the  appropriation  for  those  years. 
The  words  "in  each  court"  manifestly  refer  to  the  Circuit  and  Dis- 
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trict  Courts  mentioned  in  section  715.  They  may  also  be  held,  by 
construction,  to  refer  to  different  divisions  of  the  same  court,  and 
also  to  the  Circuit  Court  of  Appeals.  But  there  is  nothing  in  this 
provision  to  justify  the  ruling  that  "each  court"  has  reference  to  occa- 
sions, when  the  business  of  the  Circuit  and  District  Courts  is  crowded 
upon  one  judge  holding  both  courts  at  the  same  time  and  place. 
Puleston  V.  United  States  (D.  C.)  88  Fed.  970,*  977. 

United  States  v.  King,  upon  which  the  Comptroller  relies,  lends  no 
support  to  his  position,  but  is  rather  antagonistic  to  it.  That  case 
held  that,  while  a  clerk  was  not  entitled  to  two  per  diems  under  sec- 
tions 828,  831,  Rev.  St.  [U.  S.  Comp.  St.  1901,  pp.  639,  640],  when 
the  Circuit  and  District  Courts  sit  at  the  same  time,  he  was  entitled 
to  two  per  diems  when  the  court  sits  in  different  places,  since  the 
words  "at  the  same  time"  in  section  831  should,  by  construction,  "be 
limited  to  cases  where  the  court  sits  not  only  at  the  same  time,  but 
at  the  same  place."     147  U.  S.  676, 682, 13  Sup.  Ct.  439,  37  L.  Ed.  328. 

The  Comptroller's  position  is  not  only  unsupported  by  the  statute 
or  by  any  authority,  but  the  argument  or  reason  on  which  it  rests, 
that  only  three  bailiffs  are  necessary  under  the  circumstances,  has 
little  force.  The  duties  of  bailiffs  are  not  limited  to  mere  attendance 
upon  the  sessions  of  the  courts,  since  section  715  specifically  declares 
that  they  are  to  attend  upon  the  grand  and  other  juries,  and  "for 
other  necessary  purposes."  The  attendance  of  the  bailiffs  upon  the 
grand  jury,  which  may  be  in  session  for  a  week  or  more  at  different 
times,  or  upon  the  petit  jury  when  they  retire  to  consider  their  ver- 
dict, necessitates  their  absence  from  the  courtroom  at  the  same  time 
the  court  remains  in  session  for  the  transaction  of  business.  If  the 
duties  of  bailiffs  were  limited  to  the  maintenance  of  order  in  the  court 
while  in  actual  session,  there  might  be  some  weight  in  the  argument 
that  only  three  bailiffs  are  necessary  when  both  courts  are  held  at 
the  same  time  by  one  judge. 

There  is  a  confused  notion  underlying  the  government's  position 
that  the  claim  of  six  bailiffs  to  a  single  per  diem  each  when  both 
courts  are  held  at  the  same  time  and  place  is  the  same  as  the  claim  of 
three  baiUffs  to  double  per  diems  when  both  courts  are  held  at  the 
same  time  and  place.  The  two  cases  are,  however,  radically  different. 
While  Congress  has  carefully  guarded  against  the  receipt  by  the  saiiie 
officers  of  two  per  diems,  it  has  not  by  any  legislation  denied  the 
payment  of  a  single  per  diem  to  such  officers.  The  provision  in  sec- 
tion 715  that,  "when  both  courts  are  in  session  at  the  same  time,"  the 
bailiffs  are  only  to  be  paid  "for  attendance  on  one  court,"  like  the 
provision  in  section  831  [U.  S.  Comp.  St.  1901,  p.  640],  relates  to 
double  compensation  to  the  same  officers,  and  has  no  bearing  on  the 
question  now  under  consideration. 

The  appropriation  act  of  1895  permits  three  bailiffs  each  for  the 
Circuit  and  District  Courts.  When  three  bailiffs  attend  upon  the  two 
courts  in  obedience  to  the  orders  of  adjournment  and  in  conformity 
with  their  duty,  their  compensation  of  $2  a  day  should  not  depend  up- 
on .the  accident  of  the  presence  of  one  or  two  judges  upon  the  ad- 
journed day.  Such  a  ruling  is  clearly  unjust,  and  should  only  be 
upheld  when  the  statute  admits  of  no  other  construction. 
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The  position  in  which  the  law  respecting  the  pa)rment  of  bailifiEs 
would  stand  by  the  adoption  of  this  ruling  of  the  Comptroller  may  be 
illustrated  as  follows :  On  Monday,  in  Boston,  the  circuit  judge 
holds  a  session  of  the  Circuit  Court,  and  the  District  Judge  holds  a 
session  of  the  District  Court,  and  each  court  is  adjourned  to  meet 
on  Tuesday  morning  ^t  lo  o'clock.  On  Tuesday  the  six  bailiffs,  in 
obedience  to  the  orders  of  adjournment,  are  in  attendance  upon  the 
courts. 

(i)  It  may  happen  that  no  judge  is  present  on  this  day,  and  both 
courts  are  adjourned  to  the  following  day  upon  the  written  orders  of 
the  judges,  under  sections  583  and  672  of  the  Revised  Statutes.  In 
such  a  case  the  six  bailiffs  are  entitled  to  their  per  diems.  United 
States  V.  Pitman,  147  U.  S.  669,  13  Sup.  Ct.  425, 37  L.  Ed.  324;  United 
States  V.  McCabe  (C.  C.)  122  Fed.  653 ;  3  Comp.  Dec.  52^. 

(2)  It  may  happen  that  only  the  district  judge  is  present  on  this 
day,  and  holds  the  District  Court,  and  that  the  Circuit  Court  is  ad- 
journed upon  the  written  order  of  the  judge,  under  section  672  [U. 
S.  Comp.  St.  1901,  p.  546].  In  that  case  the  six  bailiffs  are  entitled  to 
their  per  diems. 

(3)  It  may  happen  that  only  the  district  judge  is  present  on  this 
day,  and  that  he  first  opens  the  District  Court  for  the  transaction  of 
business,  then  adjourns  that  court,  and  then  opens  the  Circuit  Court 
for  the  transaction  of  business,  and  adjourns  it.  In  that  case,  there 
being  a  separate  session  of  each  court  at  different  times,  the  six  bail- 
iffs are  entitled  to  their  per  diems. 

(4)  Instead,  however,  of  opening  and  adjourning  each  court  sep- 
arately, the  district  judge  may  open  both  courts  at  the  same  time,  and 
proceed  with  the  transaction  of  the  business  in  both  courts,  and  at 
the  close  of  the  day  adjourn  both  courts  until  the  following  day.  Un- 
der these  circumstances,  notwithstanding  the  six  bailiffs  are  in  at- 
tendance in  obedience  to  the  previous  orders  of  adjournment,  and 
notwithstanding  their  services  may  be  required  for  attendance  upon 
the  grand  jury,  or  for  other  necessary  purposes,  it  is  maintained  that 
it  is  the  duty  of  the  marshal  to  inform  three  of  the  bailiffs  that  their 
services  are  not  necessary,  and  that,  under  the  law,  he  cannot  pay 
tljem  for  attendance  on  this  day. 

A  construction  of  the  law  which  will  lead  to  such  results  cannot 
be  adopted  in  the  absence  of  clear  and  unmistakable  legislation  by 
Congress. 

The  disbursements  covered  by  this  item  were  proper,  and  should 
have  been  allowed  in  the  marshal's  account. 

The  second  item  was  a  disallowance  of  $848  paid  to  bailiffs  for  at- 
tendance on  court  for  the  same  days  on  which  they  also  attended 
court  as  deputy  marshals,  and  thereby  earned  a  fee  of  $5  each  for 
the  marshal.  The  disallowance  was  on  the  ground  that  a  deputy 
marshal  who  represents  the  marshal  in  court,  and  earns  for  him  a 
per  diem  fee  of  $5,  cannot  at  the  same  time  be  allowed  payment  for 
services  as  bailiff.     2  Comp.  Dec.  438,  530. 

In  United  States  v.  Saunders,  it  was  held  that  a  clerk  in  the  office 
of  the  President  of  the  United  States,  who  Avas  also  the  clerk  of  a 
committee  of  Congress,  was  entitled  to  receive  the  compensation  al- 
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lowed  by  law  for  each  office.  The  court  declared  that  sections  1763, 
1764,  and  1765  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  pp. 
1205,  1206,  1207]  had  no  application  to  the  case  of  two  distinct  offi- 
ces, each  with  its  own  duties  and  compensation,  and  that  both  might 
be  held  by  the  same  person  at  the  same  time.  120  U.  S.  126,  7  Sup. 
Ct.  467,  30  L.  Ed.  594.  In  Preston  v.  United  States  (D.  C.)  37  Fed. 
417,  it  was  held  that,  under  the  rule  laid  down  in  United  States  v. 
Saunders,  there  was  no  incompatibility  between  the  offices  of  crier 
and  messenger  of  the  courts,  and  that  the  same  person  might  perform 
the  duties  and  receive  the  compensation  attached  to  both  offices.  In 
that  case  it  was  said  the  evidence  showed  that  the  two  duties — ^mes- 
senger and  crier — were  not  only  compatible,  but  were  distinct  in 
their  character,  and  that  one  duty  was  in  no  wise  connected  with  or 
in  continuation  of  the  other.  In  Dill  v.  United  States  it  was  held 
that  a  marshal  is  entitled  to  fees  for  attendance  by  deputy  at  examina- 
tion before  a  commissioner,  though  the  deputy  was  paid  as  bailiff  for 
attendance  the  same  day  upon  the  District  Court  and  the  Circuit 
Court.  The  decision  in  that  case  was  put  upon  the  single  ground  that 
similar  claims  had  been  uniformly  allowed  by  the  accounting  officers 
of  the  government.  78  Fed.  618.  Upon  the  same  ground  the  Cir- 
cuit Court  of  Appeals  sustained  the  decision  of  the  Circuit  Court. 
United  States  v.  Dill,  86  Fed.  79,  83,  29  C.  C.  A.  586.  Upon  the  au- 
thority of  the  foregoing  cases,  it  was  held  in  Lovering  v.  United 
States  that  a  marshal  is  entitled  to  charge  for  the  attendance  of  a 
deputy  before  a  United  States  commissioner,  though  the  same  person 
is  paid  the  same  day  for  attendance  as  bailiff  before  the  District  and 
Circuit  Courts.     117  Fed.  565. 

In  my  opinion,  the  offices  of  deputy  marshal  and  bailiff  are  not  so 
distinct,  compatible,  and  disconnected  as  to  bring  them  within  the 
principle  of  United  States  v.  Saunders,  supra,  and  Preston  v.  United 
States,  supra.  The  bailiffs  perform  the  same  duties  as  deputy  mar- 
shals, although  the  latter  are  clothed  by  law  with  some  additional 
powers.  The  main  duties  of  bailiffs  are  to  attend  upon  the  sessions 
of  the  court  and  upon  the  juries,  and  the  same  duties  fall  upon  the 
deputy  marshals.  The  services  performed  by  both  classes  of  officers 
when  the  court  is  in  session  are  practically  identical.  The  conven- 
ience of  the  court  and  the  orderly  conduct  of  business  requires  that 
the  same  person  shall  not  fill  both  offices  at  the  same  time.  Nor 
should  the  same  person  be  permitted  to  fill  both  offices  on  the  same 
day,  and  thereby  obtain  additional  compensation.  There  is  nothing 
in  the  statutes  which  shows  that  Congress  intended  to  sanction  such 
a  practice.  On  the  contrary,  it  would  seem  to  conflict  with  those 
provisions  which  forbid  double  or  additional  compensation  to  the 
same  officer.  Sections  715,  831,  1765  [U.  S.  Comp.  St.  1901,  pp.  579, 
640,  1207].  For  these  reasons,  the  ruling  of  the  Comptroller  as  to 
this  item  must  be  affirmed. 

The  third  item  was  a  disallowance  of  $4  for  the  payment  of  a  per 
diem  compensation  for  one  bailiff  on  two  successive  Sundays  during 
the  first  trial  of  the  case  of  United  States  v.  Bram.  By  order  of 
court,  four  bailiffs  were  employed  in  charge  of  the  jury  on  those  days, 
yhis  disallowance  rests  on  the  theory  that  under  section  715,  as  mod- 
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ified  by  the  sundry  civil  appropriation  bill,  wily  three  baiHflFs  can  be 
allowed  for  each  court  This  theory  is  clearly  untenable.  The  re- 
striction of  three  bailiffs  to  each  court  in  the  sundry  civil  appropria- 
tion bills  only  relates  to  the  payment  of  bailiffs  from  the  amounts 
appropriated  for  that  purpose  during  the  several  years  in  which  that 
restriction  was  inserted,  and  does  not  repeal  the  provision  in  section 
.  715,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  579],  which  authorizes  five 
bailiffs  for  each  court.  Puleston  v.  United  States  (D.  C)  88  Fed.  970, 
977;  United  States  v.  Aldrich,  58  Fed.  688,  7  C.  C.  A.  431. 

The  fourth  item  was  a  disallowance  of  $36  for  expenses  of  bailiffs 
in  serving  subpoenas  upon  witnesses  in  cases  in  which  the  United 
States  was  a  party,  between  July  i,  1896,  and  June  30,  1897.  With 
respect  to  this  item,  it  appears  that  the  witnesses  were  required  in 
court,  and  that,  all  the  deputy  marshals  being  otherwise  employed, 
the  marshal  requested  and  authorized  the  bailiffs  to  serve  process. 
In  Massachusetts  any  disinterested  person  may  serve  a  subpoena. 
Rev.  Laws  Mass.  c.  175,  §  2.  By  Rev.  St.  §  715  [U.  S.  Comp.  St. 
1901,  p.  579],  the  bailiffs  are  appointed  to  attend  upon  the  juries  "and 
for  other  necessary  purposes."  Upon  the  state  of  facts  presented,  I 
think  this  item  fairly  conxes  within  the  marshal's  expenses  for  "con- 
tingencies that  may  accrue  in  holding  the  courts,"  mentioned  in  sec- 
tion 830,  Rev.  St.  [U,  S.  Comp.  St.  1901,  p.  639].  This  item  should 
have  been  allowed. 

The  fifth  item  was  a  disallowance  of  $84.77  for  payments  made  by 
the  marshal  for  expenses  actually  incurred  in  civil  cases  out  of  the 
appropriations  for  marshal's  fees  and  expenses.  Subsequently  the 
marshal  collected  this  amount  from  the  parties  to  the  suits,  and 
turned  it  over  to  the  clerks  of  the  courts,  who  thereupon  paid  it  into 
the  Treasury  of  the  United  States.  The  payments  from  the  appro- 
priation were  disallowed  on  the  ground  that  they  were  paid  for  ex- 
penses in  civil  cases  out  of  the  appropriation  in  question,  when  they 
should  have  been  paid  by  the  parties  to  the  suits ;  apd  accordingly  the 
marshal  was  called  upon  to  pay  the  amount  a  second  time  into  the 
Treasury  of  the  United  States,  to  the  credit  of  the  appropriation.  It 
is  not  denied  that  the  amount  was  paid  by  the  marshal  tvrice — once 
to  the  clerks  of  the  federal  courts,  and  once  to  the  Treasurer  of  the 
Uijited  States.  Under  the  circumstances,  the  marshal  plainly  has  a 
right  to  recover  this  sum  from  the  United  States,  and  I  do  not  under- 
stand that  the  government  seriously  contests  this  claim.  The  item 
is  allowed. 

The  sixth  item  was  a  disallowance  of  $128.82  for  meals  of  officers  in 
charge  of  prisoners  and  witnesses  in  custody.  The  expense  was  in- 
curred during  the  fiscal  year  ending  June  30,  1898,  chiefly  for  pay- 
ments for  meals  of  officers  during  the  second  trial  of  United  States 
V.  Bram.  These  expenditures  were  necessary  and  proper,  and  come 
within  the  provision  of  section  830,  already  cited,  which  authorizes 
the  payment  by  the  marshal  of  expenses  for  "other  contingencies 
which  may  arise  in  holding  the  courts.*'  Campbell  v.  United  States, 
65  Fed.  777,  13  C.  C.  A.  128;  Donahower  v.  United  States  (C.  C)  77 
Fed.  153,  160;  United  States  v.  Dill,  86  Fed.  79,  29  C.  C.  A.  586, 
This  item  is  allowed. 
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The  seventh  item  was  a  disallowance  of  $70  in  the  account  for  the 
Quarter  ending  December  31, 1898.  The  amount  was  paid  to  Rogers 
&  Jones,  stenographers,  as  per  diem  compensation  for  services  during 
the  trial  of  United  States  v.  Jewett.  The  authority  to  incur  the  ex- 
pense for  this  service  was  contained  in  a  lettjer  from  the  Attorney 
General  to  the  United  States  attorney.  On  the  second  of  December, 
1898,  the  United  States  attorney  sent  the  following  telegram,  re- 
qttesting  authority: 

"Boston,  Dec.  2,  1898. 

"Attorney  General,  WashlDgton,  D.  O.:  Trial  of  Jewett  begins  Monday. 
If  verdict  guilty  case  goes  to  Court  of  Appeala  Stenograpblc  report  of  trial 
necessary.  Authority  requested  to  employ  stenographer  for  ten  dollars  per 
diem  if  report  not  transcribed;  if  transcribed  twenty-five  cents  foUo  of  one 
hundred  words,  no  per  diem ;  if  part  transcribed  proportion  of  per  diem  de^ 
ducted.  Boyd  B.  Jones,  U.  S.  Attorney." 

The  replying  authorization  of  the  Attorney  General  reads  as  fol- 
lows : 

''Washington,  D.  G.,  Dec  8,  1888. 

"United  States  Attorney,  Boston,  Mass.:  Employment  stenographer  case 
against  Jewett  authorized  at  ten  dollars  per  diem  or  twenty-five  cents  per 
folio  if  testimony  transcribed,  char^  per  folio  to  include  necessary  carbon 
copies.  John  W.  Griggs." 

In  accordance  with  this  authority,  a  bill  was  rendered  by  the  ste- 
nographers for  nine  per  diems  at  $10  each,  and  payment  was  made  by 
the  marshal  accordingly.  Afterwards,  upon  request,  for  use  in  pre- 
paring the  record  for  the  Circuit  Court  of  Appeals,  the  stenographers 
furnished  the  United  States  attorney  with  a  transcript  of  the  testi- 
mony for  one  whole  day  and  two  half  days.  The  bill  rendered  for 
this  latter  service  contained  a  credit  of  $20,  the  same  being  the  per 
diem  compensation  for  one  whole  day  and  for  two  half  days.  This 
bill  was  allowed,  but  the  $70  paid  the  stenographers  as  a  per  diem 
compensation  for  work  on  days  when  the  notes  were  not  transcribed 
was  disallowed.  "The  disallowance,"  in  the  words  of  the  district  at- 
torney, "was  based  upon  the  theory  that  the  authority  of  the  Attorney 
General  required  the  United  States  attorney  to  have  and  pay  for 
transcribing  the  evidence  of  the  entire  trial  m  case  he  required  the 
transcript  of  even  an  hour's  testimony,  or,  in  other  words,  the  au- 
thority required  the  United  States  attorney  to  incur  an  expense  of 
about  $70  a  day  for  nine  days'  transcribing,  when  such  expense  for 
two  days  and  a  per  diem  of  $10  for  seven  days  would  answer  the  re- 
quired purposes."  Upon  this  state  of  facts,  it  is  clear  that  this  item 
should  have  been  allowed. 

A  decree  may  be  prepared  in  accordance  with  this  opinion, 
128  F.- 
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ILLINOIS  CENT.  R.  CO.  v.  CAFFRBY  et  al.    BALTIMORE  &  O.  S.  W.  R. 

CO.  V.  WASSERMAN  et  al.     CLEVELAND,  C,  C.  &  ST.  L.  RY. 

CO.  V.  SAME.     LOUISVILLE  &  N.  R.  CO.  v.  SAME. 

(Circuit  Court,  B.  D.  Missouri,  E.  D.    March  19,  1904.) 

Nob.  4,865,  4,878, 4,904, 4,906. 

1.  InjUITCTION— JUBISDJCTION  OF  EQUITY— RESTRAINING  BBOKEBS  FBOM   DEAI.- 

iNo  IN  Nontransferable  Railroad  Tickets. 

A  court  of  equity  has  jurisdiction  of  a  suit  by  a  railroad  company,  which 
issues,  and  has  the  lawful  right  to  issue,  excursion  or  reduced  rate  round- 
trip  tickets  to  passengers,  conditioned  that  they  shall  not  be  transferable, 
to  enjoin  defendants,  who  are  ticket  brokers,  from  purchasing  the  unused 
return  portions  of  such  tickets  and  reselling  them  to  others,  to  be  used 
In  violation  of  their  terms,  where  it  is  shown  that  such  action  by  defend- 
ants is  in  violation  of  the  laws  of  the  United  States  and  of  the  state,  that 
they  are  engaged  in  the  ticket  brokerage  business  and  have  previously 
bought  and  resold  such  tickets,  and  facts  are  alleged  which. make  it  cer- 
tain that,  unless  enjoined,  they  will  continue  to  do  so  to  a  larger  extent 
than  before,  in  fraud  of  both  purchasers  and  complainants,  and  to  the 
irreparable  injury  of  complainants,  because  of  the  Inadequacy  of  any 
remedy  at  law. 

2.  Equity— Mitltifabiousness  of  Bill— Joinder  of  Defendants. 

A  bill  will  not  be  held  demurrable  for  multifariousness  because  a  large 
number  of  persons,  having  no  connection  with  each  other,  are  joined  as 
defendants,  where  the  cause  of  action  against  each  is  the  same,  and  the 
joinder  will  save  a  multiplicity  of  suits  and  promote  the  convenience  of 
the  court  and  of  all  parties. 

In  Equity.     On  demurrers  to  bills. 

McKeighan  &  Watts,  for  plaintiff  Illinois  Cent.  R.  Co. 

Johnson  &  Richards  and  Chas.  Claflin  Allen,  for  plaintiff  Baltimore 
&  O.  S.  W.  R.  Co. 

George  F.  McNulty  and  Seddon  &  Holland,  for  plaintiff  Cleveland, 
C,  C.  &  St.  L.  Ry.  Co. 

Bryan  &  Christie,  for  plaintiff  Louisville  &  N.  R.  Co. 

Henry  W.  Bond  and  Judson  &  Green,  for  defendants. 

THAYER,  Circuit  Judge.  The  above-entitled  cases  are  bills  in 
equity,  which  were  exhibited  by  the  four  railroad  companies  above 
named  against  the  same  defendants,  who  are  engaged  in  the  same  busi- 
ness; the  object  of  the  complainants  being  to  obtain  injunctive  relief 
of  the  same  character  against  all  of  the  defendants.  The  defendants 
have  filed  demurrers  to  each  of  the  four  bills  of  complaint,  attacking 
them  on  the  same  grounds,  and  the  question  to  be  determined  is 
whether  the  demurrers  shall  be  overruled  or  sustained.  It  becomes 
necessary,  therefore,  to  state  the  material  allegations  of  the  bills  of 
complaint  as  briefly  as  may  be  done.  They  contain  substantially  the 
same  allegations.  They  aver,  in  substance,  that  the  several  railroad 
companies  are  common  carriers  pf  passengers,  operating  lines  of  rail- 
road radiating  from  the  city  of  St.  Louis,  Mo. ;  that  the  defendants 
are  ticket  brokers,  or,  as  they  are  sometimes  termed,  "scalpers,"  having 

%  2.  See  Equity,  vol.  19,  Cent  Dig.  §  371. 
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offices  in  the  city  of  St.  Louis,  where  they  are  engaged  in  the  business 
of  buying  and  selling  railroad  tickets,  and  more  especially  the  unused 
portions  of  excursion  or  special  rate  tickets,  such  as  the  railroads  are 
*in  the  habit  of  issuing  to  enable  persons  to  attend  conventions,  fairs, 
expositions,  etc.,  at  reduced  rates  of  fare  for  the  round  trip ;  that  the 
several  railroads  make  a  practice  of  issuing  such  tickets,  on  condition 
that  they  shall  only  be  used  by  the  original  purchaser,  and  shall  not  be 
transferred  to  others  for  the  purpose  of  being  used  to  obtain  transpor- 
tation over  the  complainants'  roads;  that  the  complainants  issued  a 
large  number  of  such  tickets  on  the  occasion  of  a  musical  festival  held 
in  the  city  of  St.  Louis  in  June,  1903,  and  that  the  defendants  advertised 
to  buy,  and  did  in  fact  buy,  the  unused  portions  of  large  numbers  of 
such  tickets,  and  sold  them  to  others  to  be  used  for  transportation  over 
the  complainants'  roads,  to  their  great  loss  and  injury;  that  an  exposi- 
tion is  to  be  held  in  the  city  of  St.  Louis  during  the  present  year,  and 
that  complainants  contemplate  the  issuance  of  a  large  number  of  excur- 
sion tickets  at  reduced  rates,  which  will  be  nontransferable,  to  enable 
a  large  number  of  persons  to  visit  the  exposition  and  various  con-, 
ventions  which  will  be  held  in  connection  therewith ;  and  that  by  reason 
of  the  very  large  number  of  persons  who  will  purchase  said  tickets  it 
will  be  impracticable  and  a  great  public  inconvenience  to  require  the 
original  purchasers  of  such  nontransferable  tickets  to  go  before  a 
validating:  agent  and  identify  themselves  before  using  the  return  cou- 
pons. The  bills  further  allege  that,  besides  issuing  excursion  tickets 
in  the  manner  aforesaid,  they  also  issue  nontransferable  mileage  tickets 
and  commutation  tickets  at  reduced  rates,  all  of  which  by  their  terms 
are  nontransferable ;  that  all  such  nontransferable  reduced  rate  tickets 
are  issued  by  the  complainants  in  conformity  with  the  laws  of  the 
state  of  Missouri  and  the  laws  of  the  United  States  and  other  states 
where  the  complainants'  roads  are  located;  that  all  such  tickets  are 
by  their  express  terms  and  provisions  good  for  the  transportation  of 
the  original  purchasers  thereof  c^ly,  and  are  void  in  the  hands  of  any 
other  than  the  original  purchasers,  and,  if  presented  by  any  other  than 
the  original  purchasers,  are  liable  to  be  taken  up  by  the  train  conductor 
and  full  fare  exacted  from  the  persons  who  are  wrongfully  attempting 
to  use  them ;  that  the  sale  by  the  defendants  of  all  such  "nontransfer- 
able tickets  is  contrary  to  the  provisions  of  the  laws  of  the  state  of 
Missouri,  where  the  sales  are  made;  that  the  sale  of  such  tickets  to 
third  parties  is  also  in  violation  of  the  provisions  of  the  interstate  com- 
merce act,  when  the  unused  portion  of  a  ticket  is  sold  to  a  person  who 
contemplates  using  the  same  for  an  interstate  journey;  that  the  con- 
duct of  the  defendants  in  purchasing  and  selling  such  nontransferable 
tickets  is  not  only  in  violation  of  the  laws  of  the  state  of  Missouri  and 
the  United  States,  but  is  likewise  a  fraud  on  the  purchaser  of  the  ticket 
and  a  fraud  on  the  complainant  companies,  in  that  it  subjects  a  person 
who  may  have  purchased  the  unused  portion  of  a  ticket,  in  the  belief 
that  he  has  the  right  to  use  it,  to  the  liability  of  being  ejected  from 
the  complainants'  trains,  and  in  that  the  conductors  and  agents  of  the 
complainants  are  liable  to  be  deceived,  and  to  permit  persons  who  have 
bought  nontransferable  tickets  to  ride  thereon,  thus  depriving  the 
complainants  of  a  rate  of  fare  which  they  are  justly  entitled  to  exact 
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The  bills  further  aver  that  the  defendants  have  been  accustomed  to 
buy  and  sell  the  return  coupons  of  nontransferable  tickets,  and  all 
forms  of  mileage,  commutation,  and  excursion  tickets,  such  as  arc 
sold  at  reduced  rates  and  are  not  transferable,  to  persons  whom  they* 
know  will  use  the  tickets  so  bought  to  secure  a  passage  over  the  com- 
plainants' roads,  by  falsely  impersonating  the  original  purchasers  of 
said  tickets,  and  that  the  defendants  have  not  only  repeatedly  sold  such 
tickets  with  full  knowledge  of  their  character,  and  that  they  were  not 
transferable,  but  propose  to  continue  in  future  to  purchase  and  sell  such 
tickets,  thereby  continuing  to  defraud  the  complainants  by  deceiving 
their  conductors  and  other  employes,  and  that  such  unlawful  and 
fraudulent  conduct  on  the  part  of  the  defendants  operates  as  a  contin- 
uous loss  to  complainants  and  inflicts  irreparable  injury.  There  arc 
some  other  averments  in  the  bills  of  a  like  character,  but  the  allegations 
already  recited  in  substance  will  serve  sufficiently  to  explain  their  scope 
and  purport. 

The  sufficiency  of  the  bills  of  complaint  is  challenged  on  two  groimds, 
namely,  want  of  equity  and  multifariousness.  Respecting  the  first  of 
these  defenses,  it  is  to  be  observed  that,  when  a  court  of  equity  is  asked 
to  enjoin  the  commission  of  a  threatened  act  in  the  nature  of  a  tort, 
the  first  inquiry  is  whether  the  act,  if  committed,  will  constitute  a  legal 
wrong ;  that  is  to  say,  whether  it  is  so  far  wrongful  that  an  action  at 
law  will  lie  to  recover  the  damages  thereby  occasioned  to  the  complain- 
ing party,  or  whether  the  threatened  act  belongs  to  the  class  to  which 
the  phrase  "damnum  absque  injuria"  may  be  applied.  Hopkins  v. 
Oxley  Stave  Co.,  83  Fed.  912,  918,  28  C.  C.  A.  99.  In  the  case  at  bar 
it  does  not  seem  to  be  seriously  urged  that  the  bills  of  complaint  do  not 
show  that  a  legal  wrong  is  threatened.  If  such  a  plea  was  urged  by 
the  defendants,  it  would  have  to  be  overruled.  The  complaining 
parties  have  the  right  to  sell  round-trip  and  commutation  tickets  over 
their  respective  roads  at  reduced  rates,  on  condition  that  they  shall  only 
be  good  in  the  hands  of  the  original  purchasers  and  shall  not  be  trans- 
ferred. Contracts  of  this  sort  between  a  carrier  and  its  passengers 
are  lawful.  Mosher  v.  St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Co.,  127  U.  S.,  390,  8  Sup.  Ct.  1324,  32  L.  Ed.  249;  Boylan  v.  Hot 
Springs  Railroad  Co.,  132  U.  S.  146,  10  Sup.  Ct.  50,  33  L.  Ed.  .290. 
The  statute  law  of  the  state  of  Missouri  also  expressly  authorizes  tiie 
sale  of  such  tickets.  Vide  Rev.  St  Mo.  1899,  §  1127.  Now  the  bills 
show  that  the  defendants  have  been  interfering  with  the  exercise  of 
this  right,  are  doing  so  at  the  present  time,  and  that  they  threaten  to 
do  so  in  the  future.  They  further  show  that  such  interference  with 
the  exercise  of  the  rigfit  in  question  is  productive  of  great  loss  and 
damage,  amounting  almost  to  a  deprivation  of  the  right.  The  defend- 
ants msike  a  practice  of  soliciting  the  holders  of  such  tickets  to  sell 
the  unused  portions  thereof,  and,  having  purchased  them,  they  openly 
resell  them  to  third  parties,  to  be  used  in  violation  of  the  provisions 
thereof.  The  number  of  tickets  thus  sold  is  so  great  that  it  will  be 
practically  impossible  for  the  complainants  to  adopt  any  regulations 
for  the  management  of  their  business  that  will  prevent  the  wrongful 
and  fraudulent  use  of  such  tickets.  It  can  hardly  be  supposed  that 
they  will  be  able  to  devise  any  means  that  will  enable  conductors  in 


Digitized  by 


Google 


»  ILLINOIB  CENT.  B.  CO.  T.  CAFFBET.  773 

charge  of  thdr  trains  to  determine  whether  a  person  presenting  such  a 
ticket  is  the  rightful  holder  thereof  and  is  entitled  to  use  it,  where 
thousands  of  such  tickets  are  sold.  The  result  is  that  the  acts  com- 
plained of  may  compel  the  complainants  to  abandon  the  issuance  of 
such  excursion  and  commutation  tickets  altogether,  at  a  great  loss  to 
themselves  and  to  the  detriment  of  the  traveling  public.  Besides,  the 
actions  of  the  defendants  doubtless  operate,  on  some  occasions,  as  a 
fraud  on  the  person  to  whom  they  sell  the  unused  portions  of  nontrans- 
ferable tickets,  since  some  of  the  purchasers  are  probably  led  to  buy 
them  in  the  belief  that  they  may  lawfully  use  them.  The  court  is  of 
opinion  that  acts  of  this  kind,  entailing  such  consequences,  constitute 
a  legal  wrong,  and  that  they  fall  within  the  reach  of  a  court  of  equity. 
The  defendants  are  preventing  the  complainants  from  exercising  a 
right  which  the  law  confers,  or,  at  least,  tihey  are  preventing  the  com- 
plainants from  transacting  their  business  in  a  perfectly  lawful  way, 
unless  they  take  the  chances  of  sustaining  a  great  loss  which  seems  to 
be  almost  certain  to  ensue.  If  an  individual  prevents  another  from 
having  that  free  access  from  his  premises  to  a  public  thoroughfare  to 
which  he  is  by  law  entitled,  by  placing  any  obstruction  in  front  of  his 
premises,  a  wrong  is  committed  on  account  of  which  the  law  will  afford 
redress.  There  is  little  perceivable  difference  between  an  injury  of 
that  character  and  the  wrong  complained  of  in  the  bills,  whereby  the 
complaining  companies  are  practically  prevented  from  transacting  their 
business  in  a  way  that  they  are  entitled  to  transact  it.  The  court  con- 
cedes, therefore,  that  the  allegations  of  the  bills,  all  of  which  are  con- 
fessed by  the  demurrer,  disclose  a  legal  wrong  within  the  preventive 
jurisdiction  of  a  court  of  equity,  and  several  other  courts  have  reached 
the  same  conclusion.  Nashville,  C.  &  St.  Louis  Railway  Co.  v.  Mc- 
Cpnnell  (C.  C.)  82  Fed.  65 ;  Schubach  v,  McDonald,  Judge  (decided 
by  the  Supreme  Court  of  Missouri,  but  not  yet  officially  reported)  78 
S.  W.  1020,  and  cases  there  cited.  See,  also,  Railroad  v.  Kinner,  47 
Ohio  Law  BuL,  294;  Pennsylvania  Railroad  Co.  v.  Beekman,  30 
Wash.  Law  Rep.  715. 

In  support  of  the  contention  that  the  bills  of  complaint  do  not 
state  a  case  of  equitable  cognizance,  it  is  said  that  they  do  not  disclose 
a  real  controversy,  but  merely  seek  to  have  the  court  lay  down  a 
rule  of  action  for  the  future  guidance  of  the  defendants,  and  for  the 
violation  of  which  the  defendants  may  be  punished,  not  in  the  usual 
way,  but  by  proceedings  for  contempt.  The  same  may  be  said  of 
every  other  application  for  injunctive  relief.  Every  order  of  injunc- 
tion, when  granted,  prescribes  a  rule  of  action,  in  that  it  forbids  the 
party  to  whom  it  is  addressed  to  do  certain  acts  in  the  future.  It  is 
true  that  no  court  can  restrain  one  from  doing  a  given  act,  no  mat- 
ter how  wrongful  it  may  be,  unless  the  act  has  been  threatened,  nor 
unless  it  appears  that  there  is  imminent  danger  that  it  will  be  done. 
It  may  be  conceded  that  it  is  not  the  function  of  courts  of  equity  to 
make  laws,  or  to  command  people  not  to  do  a  given  act,  when  they 
have  not  threatened  to  do  it  or  given  evidence  of  such  an  intention. 
But  when  one  has  manifested  his  purpose  to  commit  a  legal  wrong, 
and  the  act  is  of  such  a  nature  that  the  injured  i>arty  cannot  obtain 
adequate  redress  in  a  court  of  law,  then  a  court  of  equity  may  inter- 
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veiie.  The  bills  of  comi^aint  show  very  clearly  that  the  defendants 
intend  to  do  as  they  have  heretofore  done;  that  is,  buy  the  unused 
portions  of  nontransferable  tickets  and  resell  them  to  third  parties 
to  be  used.  This  is  their  principal  business,  out  of  which  they  derive 
most  profit,  and  it  is  plain  that  they  intend  to  follow  this  calling,  and 
to  buy  and  sell  unused  portions  of  such  nontransferable  excursion 
and  commutation  tickets  as  the  complainants  now  sell,  or  may  have 
occasion  to  sell  in  the  future,  for  the  accommodation  of  the  public. 
Of  the  imminence  of  the  threatened  wrong  there  can  be  no  doubt. 
There  is  just  as  little  doubt  that  acts  of  this  nature  will  be  committed 
so  frequently,  and  that  they  will  be  so  difficult  to  establish  by  proof, 
and,  if  so  established  in  a  court  of  law,  will  require  the  prosecution 
of  so  many  actions,  that  the  remedy  at  law  will  prove  to  be  inade- 
quate. It  is  also  manifest  that  the  loss  to  be  apprehended  as  a  natural 
lesult  of  the  threatened  wrong  will  be  great  and  irreparable.  The 
defendants  are  doubtless  entitled  to  act  as  ticket  brokers ;  that  is  to 
say,  they  are  entitled  to  sell  any  tickets  which  the  complainants  or 
other  railroad  companies  empower  them  to  sell.  So  they  may  bu^ 
or  sell  the  unused  portions  of  such  tickets  as  are  sold  by  railroad 
companies  without  any  limitation  as  to  the  persons  by  whom  they 
may  be  used.  But  when  they  engage  in  the  business  of  buying  tickets 
that  are  not  transferable,  and  by  so  doing  interfere  with  the  complain- 
ants' business  and  subject  them  to  loss  and  expense,  and  assist  others 
to  perpetrate  a  fraud  on  the  complainants,  they  are  engaged  in  an 
unlawful  calling,  productive  of  injury  to  others,  and  acts  of  that  nattfre 
can  be  rightfully  enjoined.  Hopkins  v.  Oxley  Stave  Co.,  83  Fed.  912, 
919,  28  C.  C.  A.  99,  and  cases  there  cited;  Sherry  v.  Perkins,  147 
Mass.  212,  17  N.  E.  307,  9  Am.  St.  Rep.  689;  Kinner  v.  Lake  Shore 
&  M.  S.  Ry.  Co.  (Ohio)  69  N.  E.  614;  Schubach  v.  McDonald  (M9.) 
78  S.  W.  1020;  National  Telegraphic  News  Co.  v.  Western  Union 
Tel.  Co.,  56  C.  C.  A.  198,  119  Fed.  294,  60  L.  R.  A.  805 ;  In  re  Debs, 
158  U.  S.  564,  15  Sup.  Ct.  900,  39  L.  Ed.  1092.  Indeed,  it  would 
be  a  misfortune  if  courts  of  equity  were  powerless  to  redress  griev- 
ances of  that  kind. 

The  contention  that  the  several  bills  of  complaint  are  multifarious 
rests  upon  a  more  substantial  foundation,  perhaps,  than  the  other 
contention  that  they  are  without  equity.  Nevertheless  this  contention 
is  in  the  nature  of  a  technical  defense,  because  it  does  not  challenge 
the  complainants'  right  to  relief  against  the  respective  defendants, 
but  merely  asserts  that  the  relief  should  be  sought  against  them 
separately.  Twenty-seven  persons  are  named  as  defendaSits  in  these 
bills.  Some  of  them  are  transacting  business  as  partners,  while  6 
appear  to  be  doing  business  together  as  a  corporation.  There  are 
between  15  and  20  defendants  (treating  those  who  are  engaged  in 
business  as  copartners  or  under  a  corporate  name  collectively)  who 
are  engaged  in  the  same  unlawful  business  separately,  and  as  it  is 
not  alleged  that  there  is  any  community  of  interest  in  th^  profits  of 
the  business,  or  that  they  have  entered  into  a  combination  or  con- 
spiracy, the  contention  is  that  they  must  be  proceeded  against  se'^ 
arately.  One  of  the  bills,  and  perhaps  all,  contains  the  allegation 
that  all  of  these  defendants  have  been  joined  because  their  business 
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is  identical  and  to  prevent  a  multiplicity  of  actions.  On  the  hearing 
of  the  demurrers  most  of  the  defendants  were  represented  by  the 
same  counsel,  the  other  defendants  not  appearing,  and  they  make 
the  same  defense,  namely,  that  the  allegations  of  the  bills  afford  no 
ground  for  equitable  relief.  It  is  manifest,  therefore,  that  if  separate 
actions  are  brought  by  each  complainant  against  the  several  defend- 
ants, each  complainant  must  bring  15  or  20  suits,  and  that  about  75 
bills  must  be  filed  by  the  four  complainants,  each  of  which  will  involve 
the  same  questions  and  present  a  common  point  for  litigation.  It  is 
not  probable  that,  if  that  number  of  actions  Were  instituted,  there 
would  be  more  than  one  trial,  since  the  decision  of  one  case  would 
determine  the  others,  and  it  will  not  be  presumed  that  counsel  for 
the  defendants  expect  that  the  court  would  permit  its  time  to  be  need-? 
lessly  consumed  by  the  formal  trial  of  each  action.  Under  these  cir- 
cumstances, should  the  plea  of  multifariousness  be  sustained,  and  the 
complainants  required  to  file  the  number  of  suits  above  stated? 

In  a  recent  decision  (Hale  v.  Allinson,  188  U.  S.  56,  77^  23  Sup. 
Ct.  244,  47  L.  Ed,  380)  Mr.  Justice  Peckham,  after  considering  the 
question  of  multifariousness  and  the  various  conflicting  decisions  on 
tiiat  subject,  said  that  when  the  question  arose — 

**Each  case,  if  not  brought  directly  within  the  principle  of  some  preceding 
case*  most,  as  we  think,  be  decided  upon  its  own  merits,  and  upon  a  survey 
of  the  real  and  substantial  convenience  of  all  parties,  the  adequacy  of  the 
legal  remedy,  the  situations  of  the  different  parties,  the  points  to  be  decided, 
and  the  result  which  would  follow  if  Jurisdiction  should  be  assumed  or  denied ; 
these  various  matter's  being  factors  to  be  taken  into  consideration  upon  the 
question  of  equitable  jurisdiction  on  this  ground,  and  whether  within  reason- 
able and  fair  grounds  the  suit  la  calculated  to  be  in  truth  one  which  will 
practically  prevent  a  multiplicity  of  litigation,  and  will  be  an  actual  con- 
venience to  all  parties,  and  will  not  unreasonably  overlook  or  obstruct  the 
material  interests  of  any." 

In  Kelley  v.  Boettcher,  29  C,  C.  A.  14,  85  Fed.  55,  64,  it  was  said, 
in  substance,  that  there  is  no  fatal  misjoinder  of  causes  of  action  in  a 
bill  in  equity,  when  the  bill  presents  a  common  point  of  litigation, 
and  the  decree  made  thereon  will  affect  the  whole  subject-matter  and 
settle  the  rights  of  all  parties  to  the  suit. 

Looking  at  the  question  above  proposed  from  the  standpoint  of 
convenience,  as  may  be  done,  it  is  manifest  that  it  should  be  answered 
in  the  negative.  It  is  too  plain  for  serious  controversy  that  the  con- 
venience of  all  parties,  including  the  defendants  and  the  court  in 
which  the  cases  are  pending,  will  be  subserved  by  allowing  the  actions 
to  proceed  against  the  defendants  collectively.  Nor  is  it  perceived 
that  the  substantial  rights  of  any  of  the  defendants  will  be  jeopardized 
by  so  doing.  It  is  not  suggested  that  they  have  separate  defenses 
to  make,  and,  even  if  a  separate  defense  does  exist  in  favor  of  any 
defendant,  it  can  be  urged  with  the  same  facility  and  effect  in  the 
present  suits  as  if  such  defendant  was  sued  separately,  and  probably 
at  less  cost.  Indeed,  the  court  feels  persuaded  that  the  plea  of  multi- 
fariousness is  urged  mainly  to  delay  a  final  hearing,  rather  than  to 
enable  the  defendants  to  make  a  defense  on  the  merits,  which  they 
can  better  make  if  they  are  sued  separately.  It  may  be  conceded  that 
persons  ought  not  to  be  called  upon  to  make  a  defense  to  actions 
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against  third  parties,  when  the  cause  of  action  is  one  with  whidi 
they  have  no  concern,  and  where  they  are  in  the  attitude  of  idle 
spectators  of  the  controversy ;  but  where  the  cause  of  action  is  one 
in  which  they  have  an  immediate  interest,  because  a  like  cause  ol 
action  exists  against  themselves,  to  which  they  make  the  same  de- 
fense as  others  will  make,  and  by  joining  them  with  others  the  con- 
venience of  everybody,  including  the  court,  is  subserved,  and  the 
rights  of  everyone  may  be  safeguarded  and  valuable  time  saved,  no 
reason  is  perceived  why  they  may  not  be  joined,  there  being  no  hard 
and  fast  rule  of  law  which  forbids.  Such  is  the  case  at  bar.  The 
defendants  have  a  common  interest  in  the  questions  to  be  litieated, 
and  it  is  desirable  that  they  should  be  heard  and  determined  in  a 
single  trial. 
Ilie  demurrers  to  the  respective  bills  are  accordingly  overruled. 


MOHL  V.  LAMAB  CANAL  GO.  et  aL 

(Circolt  Ck)nrt,  D.  Colorado.    March  14,  1904.) 

No.  4,44& 

1.  Waters— Appropriation  for  Irrigation — ^Nature  of  Riqht. 

One  who  diverts  water  from  a  flowing  stream  for  a  beneficial  purpose 
may  have  the  use  of  it  so  long  as  he  conforms  to  the  law  regulating  such 
matters,  but  he  has  no  contract  with  or  grant  from  the  government,  fed- 
eral or  state,  in  respect  to  his  privilege. 

2.  Same — ^Federal  Statute. 

Rev.  St  U.  S.  f  2339  [U.  S.  Comp.  St  1901.  p.  1487],  providing  that 
whenever,  by  priority  of  possession,  rights  to  the  use  of  water  for  min- 
ing, agricultural,  or  other  purposes  have  accrued,  and  the  same  are  rec- 
ognized and  acknowledged  by  the  local  customs,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same,  does  not  create  rights,  but  is  a  recog- 
nition by  Congress  of  a  pre-existing  right  of  possession,  constituting  a 
valid  claim  to  its  continuance. 

S.  Same — Jurisdiction  of  Federal  Courts — Ikpairment  of  Contract. 

Two  canal  companies  in  Colorado  constructed  irrigation  ditches  appro- 
priating water  from  the  Arkansas  river.  The  second  to  commence  the 
work  first  recorded  its  plat,  in  compliance  with  Act  Colo.  Feb.  11,  1881, 
which,  under  said  act,  gave  it  priority  of  right;  but  in  subsequent  liti- 
gation between  the  parties  the  Supreme  Court  of  the  state  held  such  act 
and  the  amendment  thereto  of  April  20,  1887,  unconstitutional  and  void, 
because  not  legally  enacted.  Held^  that  the  compliance  with  said  act 
by  the  second  company,  while  it  was  recognized  as  the  law  of  the  state, 
did  not  give  such  company  any  contract  rights  with  the  state,  or  under 
the  laws  of  the  United  States,  which  entitled  it  or  the  owner  of  a  water 
right  thereunder  to  invoke  the  jurisdiction  of  a  federal  court  on  the 
ground  that  it  had  a  vested  contract  right  to  priority  in  the  use  of  the 
water  of  the  river,  which  was  impaired  by  the  state  decision;  nor  do  such 
facts  authorize  the  federal  court  to  review  or  reverse  such  decision, 
which,  as  a  construction  of  the  Constitution  of  the  state,  is  conclusive. 

If  3.  Jurisdiction  of  federal  courts  in  cases  involving  federal  question,  see 
noies  to  Bailey  v.  Mosher,  11  C.  C.  A.  308;  Montana  Ore-Purchasing  Co.  ▼. 
Boston  &  M.  C.  C.  &  S.  Mia  Co.,  35  C.  0.  A.  7. 


Digitized  by 


Google 


MOHL  V.  LAMAR  CANAL  Ca  77t 

In  Equity.    On  demurrer  to  bill. 

Rogers,  Shafroth  &  Gregg,  for  complainant 
Clarence  F.  Mead,  for  respondents. 

HALLETT,  District  Judge.  The  bill  charges  that  complamant 
bought  from  the  Amity  Land  Company,  October  i,  1895,  a  tract  of 
land  in  Prowers  county,  and  one  water  right  in  the  Amity  Canal  for 
irrigating  the  land.  The  Amity  Canal  was  begun  February  21,  1887, 
and  was  constructed  pursuant  to  section  2339,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  1901,  p.- 1437],  and  acts  of  Assembly  of  the  state  of  Colo- 
rado approved  February  11,  1881  (3d  Sess.,  p.  161),  and  an  amendment 
of  that  act  approved  April  20,  1887  (6th  Sess^  p.  314).  These  acts 
of  Assembly  are  set  out  in  the  bill.  March  30,  1887,  a  plat  of  the 
Amity  Canal  was  filed  in  the  office  of  the  county  clerk  and  recorder, 
as  required  by  the  act  of  1881,  claiming  an  appropriation  of  850  cubic 
feet  per  second  of  time  of  the  waters  of  the  Arkansas  river.  Com- 
plainant then  gives  the  history  of  the  Home  Ranch  Ditch,  which  was 
begun  November  4,  1886,  and  not  recorded  pursuant  to  the  act  of 
Assembly  of  1881  imtil  December  3,  1887.  The  Home  Ranch  Ditch 
was  acquired  by  the  respondent  the  Lamar  Canal  Company,  and  was 
an  important  factor  in  the  controversy  which  ar6se  between  the  Amity 
Canal  Company  and  the  Lamar  Canal  Company  concerning  their  re- 
spective appropriations  of  the  waters  of  the  Arkansas  river.  Com- 
plainant further  charges  that  the  acts  of  1881  and  1887  were  uni- 
versally accepted,  and  in  1887,  when  the  Amity  Canal  was  begun,  a 
custom  and  practice  prevailed  of  recording  appropriations  as  required 
by  the  act  of  1881.  Reference  is  then  made  to  certain  acts  of  As- 
sembly of  the  state  of  Colorado,  under  which  the  relative  rights  of 
appropriators  of  water  for  irrigating  lands  could  be  determined  in 
district  courts  of  the  state,  and  the  dharge  is  made  that  in  some  pro- 
ceedings under  such  acts  the  acts  of  1881  and  1887  respecting  the 
record  of  titles  were  recognized  and  enforced.  November  24,  1893, 
the  Lamar  Canal  Company,  respondent  in  this  suit,  brought  suit 
against  the  Amity  Land  &  Irrigation  Company  and  others  to  deter- 
mine the  rights  of  takers  of  water  in  District  No.  67,  where  their 
respective  canals  were  located.  In  that  suit  respondent  claimed  that 
the  Home  Ranch  Ditch  was  begun  November  4,  1886,  and  that  maps 
and  plats  of  that  ditch  were  filed  as  required  by  the  acts  of  Febru- 
ary II,  1881,  and  of  April  20,  1887.  In  that  suit  the  Amity  Land  & 
Irrigation  Company,  which  then  owned  the  Amity  Canal,  appeared 
and  claimed  that  the  Amity  Canal  was  begun  February  21,  18)87,  ^tnd 
a  plat  thereof  was  filed  March  30,  1887,  as  required  by  the  acts  of 
1881  and  1887.  After  further  proceedings  in  the  district  court,  a  de- 
cree was  entered  July  i,  1895,  in  which  the  acts  of  1881  and  1887 
were  recognized  as  valid  and  effectual,  and  the  appropriation  of  the 
Home  Ranch  Ditch  was  postponed  to  that  of  the  Amity  Canal  be- 
cause of  the  earlier  record  of  the  latter  under  the  acts  of  1881  and 
1887.  The  case  was  taken  to  the  Supreme  Court,  and  the  result  is 
stated  in  the  seventeenth  paragraph  of  the  bill  as  follows : 

That  from  the  decree  of  said  district  court  the  said  Lamar  Canal  Com- 
pany took  an  appeal  to  the  Supreme  Court  of  the  state  of  Colorado,  and  on 
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the  17th  day  of  July,  1899,  said  Supreme  Ck>urt  held  said  statutes  of  1881 
and  1887  unconstltutioiial,  because  the  title  thereof  was  not  in  oomplianoe  with 
section  21,  art  5,  of  the  Constitution  of  the  state  of  Colorado,  and  renumded 
said  proceedings  to  said  district  court  of  Bent  county  for  further  proceedings 
in  accordance  with  said  opinion. 

Other  averments  are  made  to  show  the  quantity  of  water  allowed 
to  the  Amity  Canal  in  times  of  scarcity,  which  is  not  sufficient  for 
all  its  customers.  If  augmented  by  the  appropriation  of  the  Home 
Ranch  Ditch,  which  was  72.09  cubic  feet  of  water  per  second  of 
time,  complainant  and  other  shareholders  in  the  Amity  Canal  would 
be  much  better  supplied. 

The  prayer  of  the  bill  is  that  complainant  be  given  the  water  to 
which  he  is  entitled  in  priority  and  preference  to  the  respondent  the 
Lamar  Canal  Company. 

In  the  first  paragraph  of  his  brief,  counsel  for  complainant  states 
his  case  in  this  language : 

The  theory  upon  which  the  plaintiff  claims  that  the  tacts  set  forth  in  the 
bill  constitute  a  right  of  action  is  that  the  title  to  the  use  of  water  for  irriga- 
tion from  the  natural  streams  of  the  arid  region  is  deraigned  from  the  gen- 
eral government  by  virtue  of  its  original  ownership  and  control  of  said 
streams,  and  that  one  who,  in  appropriating  water,  complies  with  the  acts 
of  Congress  concerning  the  use  of  said  streams,  and  the  laws,  customs,  and 
usages  of  the  state  In  which  the  appropriation  is  made  which  regulate  or  pre- 
scribe the  manner  of  making  appropriations  and  acquiring  priority  of  right 
to  the  water,  thereby  establishes  certain  contract  rights,  which  cannot  be  im- 
paired either  by  subsequent  legislation  or  judicial  action.  Said  acts  of  Caii- 
gress,  and  the  laws,  customs,  and  usages  of  Colorado  prevailing  at  the  time 
the  appropriation  set  out  in  the  bill  was  made,  therefore  enter  into  a  state- 
ment of  the  plaintiff's  cause  of  action;  they  being  in  fact  elements  of  a  con- 
tract, the  impairment  of  which  by  the  defendants  it  is  sought  to  prevent  in 
this  action. 

I     And  on  page  7  is  this  further  statement : 

In  this  discussion  we  start  with  the  proposition  that  under  the  acts  of  Con- 
gress of  186G  [Act  July  26,  1866,  14  Stat  251]  and  1870  [Act  July  9,  1870,  16 
Stat  217J,  the  said  statutes  of  1881  and  1887,  the  plaintiff,  by  reason  of  the 
appropriation  of  water  theretofore  made  through  the  Amity  Canal,  and  his 
purchase  of  an  interest  therein,  obtained  the  benefit  of  a  contract  which 
would  be  impaired  if  the  decision  of  the  Supreme  Court  in  the  adjudication 
proceedings  in  District  67  is  to  prevail. 

I  am  unable  to  perceive  an  element  of  contract  with  the  United 
States  or  with  the  state  of  Colorado  in  the  whole  course  of  the  bill. 
The  waters  of  flowing  streams  are  publici  juris — the  gift  of  God  to 
all  His  creatures.    Blackstone  (book  2,  p.  14)  has  the  following: 

But  after  all,  there  are  some  few  things  which,  notwithstanding  the  general 
introduction  and  coutinuance  of  property,  must  still  unavoidably  remain  in 
common,  being  such  wherein  nothing  but  an  usufructuary  property  is  capable 
of  being  had;  and  therefore  they  still  belong  to  the  first  occupant  during  the 
time  he  holds  possession  of  them,  and  no  longer.  Such  (among  others)  are  the 
elements  of  light  air,  and  water. 

A  paragraph  from  Kent's  Commentaries  often  quoted  by  the 
courts  is  a  clear  statement  of  the  common  law : 

Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an  equal 
right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent  to  his  lands, 
as  it  was  wont  to  run  (currere  solebat),  without  diminution  or  alteration. 
No  proprietor  has.  a  right  to  use  the  water  to  the  prejudice  of  other  proprie- 
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tors  atK)ve  or  b^low  him,  unless  he  has  a  prior  right  to  divert  It,  or  a  title 
to  some  exclusive  enjoyment  He  has  no  property  In  the  water  itself,  but  a 
simple  usufruct  while  it  passes  along.  "Aqua  currlt  et  debet  currere  ut  cur- 
rere  solebat"  Though  he  may  use  the  water  while  It  runs  over  his  land  as 
an  Incident  to  the  laud,  he  cannot  unreasonably  detain  It  or  give  it  another 
direction,  and  he  must  return  It  to  its  ordinary  channel  when  It  leaves  his  ' 
estate.  Without  the  consent  of  the  adjoinlug  proprietors,  he  cannot  divert 
or  diminish  the  quantity  of  the  water  which  would  otherwise  descend  to  the 
proprietors  below,  nor  throw  the  water  back  upon  the  proprietors  above 
without  a  grant  or  an  uninterrupted  enjoyment  of  twenty  years,  which  is 
evidence  of  it  This  is  the  clear  and  settled  doctrine  on  the  subject,  and  all 
the  difficulty  which  arises  consists  in  the  application.  3  Kent's  CJommentaries, 
439,  side  paging. 

To  the  same  effect  is-  section  5  of  article  16  of  the  state  Constitu- 
tion, which  declares  that  the  water  of  every  natural  stream  is  the 
property  of  the  public. 

The  act  of  Congress  of  1866  is,  in  terms,  a  recognition  of  local 
customs  and  laws  in  the  mining  states  and  territories,  which  author- 
ized the  diversion  of  water  for  mining  and  agricultural  purposes. 
Atchison  v.  Peterson,  20  Wall.  507,  22  L.  Ed.  414;  Basey  v.  Gal- 
lagher, 20  Wall.  670,  22  L.  Ed.  452. 

In  Broder  v.  Water  Company,  loi  U.  S.  274,  25  L.  Ed. '790,  the 
meaning  and  effect  of  the  act  is  perspicuously  stated : 

It  is  the  established  doctrine  of  this  court  that  rights  of  miners  who  had 
taken  possession  of  mines  and  worked  and  developed  them,  and  the  rights 
of  persons  who  had  constructed  canals  and  ditches  to  be  used  in  mining 
operations  and  for  purposes  of  agricultural  irrigation,  in  the  region  where 
such  artificial  use  of  the  water  was  an  absolute  necessity,  are  rights  which 
the  government  had,  by  its  conduct,  recognized  and  encouraged,  and  was 
bound  to  protect,  before  the  passage  of  the  act  of  1866.  We  are  of  opinion 
that  the  section  of  the  act  which  we  have  quoted  was  rather  a  voluntary 
recognition  of  a  pre-existing  right  of  possession,  constituting  a  valid  claim  to 
its  continued  use,  than  the  establishment  of  a  new  one. 

The  local  customs  and  laws  thus  sanctioned  and  approved  by  the 
act  of  1866  enlarged  the  common  law  in  respect  to  the  use  which 
could  be  made  of  water,  but  they  held  nothing  in  the  way  of  grant- 
ing a  right  by  the  general  government  or  the  state  government. 

Probably  the  act  gave  the  right  of  way  for  constructing  ditches 
over  the  public  lands  to  be  used  in  conveying  water  as  declared  in 
the  Broder  Case,  but  it  does  not  appear  that  the  i\mity  Canal,  or 
any  part  of  it,  is  located  on  government  land,  or  was  so  located 
when  it  was  built. 

Section  6  of  article  16  of  the  state  Constitution  reads  as  follows : 

The  right  to  divert  unappropriated  waters  of  any  natural  stream  for  bene- 
ficial use  shall  never  be  denied.  Priority  of  appropriation  shall  give  the  bet- 
ter right,  as  between  those  using  the  water  for  the  same  purpose. 

I  do  not  see  that  it  means  more  than  the  act  of  Congress  of  1866. 
In  the  language  of  the  Supreme  Court,  it  is  a  "recognition  of  a  pre- 
existing right  of  possession,"  rather  than  the  estabhshment  of  a 
new  one. 

One  who  diyerts  water  from  a  flowing  stream  for  a  beneficial 
purpose  may  have  the  use  of  it  sd  long  as  he  conforms  to  the  law 
regulating  such  matters,  but  he  has  no  contract  with  or  grant  from 
the  government,  federal  or  state,  in  respect  to  his  privilege. 
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Turning  from  the  idea  of  complainant's  counsel  that  He  stands 
upon  a  contract  with  the  federal  government,  and  with  the  state 
government,  to  his  further  argument  that  this  court  may  and  should 
review  the  decision  of  the  Supreme  Court  in  the  appropriation  suit, 
reported  in  26  Colo.  370,  58  Pac.  600,  yy  Am.  St.  Rep.  261  (Lamar 
Canal  Co.  v.  Amity  Land  &  Irrigation  Co.),  not  much  need  to  be 
said  on  the  subject.  In  this  aspect  of  his  case,  complainant,  as  a 
citizen  of  Minnesota,  invites  the  court  to  consider  and  determine 
the  validity  of  the  recording  acts  of  1881  and  1887,  notwithstand- 
ing the  decision  of  the  Supreme  Court  of  the  state  declaring  those 
acts  to  be  invalid.  The  familiar  rule  which  commits  to  the  courts 
of  the  state  the  interpretation  of  its  Constitution  and  laws  precludes 
all  discussion  of  the  subject.  Here  and  elsewhere,  in  all  courts  and 
in  all  forms  of  proceeding,  the  decision  of  the  Supreme  Court  set- 
ting aside  the  acts  of  1881  and  1887  is  conclusive  upon  all  parties 
in  interest.  Whether  complainant  was  a  party  to  the  appropriation 
suit  is  not  material  to  the  question.  The  Supreme  Court  may  re* 
view  and  reverse  its  decisions,  but  no  other  court  has  authority  of 
that  character. 

The  demurrer  to  the  bill  is  sustained,  and  the  bill  dismissed,  at 
complainant's  costs. 


THE  TRBSCO. 

(DlBlrict  Ck>urt,  E.  D.  Pennsylvania.    March  19,  1904.) 

Na  67. 

1.  Shipping — Dischab«e — Injtjbies   to   Sebvant — ^Defectivb   Appliances— 

Assumption  of  Risk. 

Where  a  wire  cable  used  In  discharging  a  ship  was  carefully  examined 
before  the  work  was  begun,  and  no  defect  was  discovered,  and  the  only 
sign  of  danger,  consisting  of  strands  or  ends  of  wire  sticking  out  from 
the  splice,  was  observed  solely  by  libelant  and  other  workmen  after  the 
work  of  discharging  the  vessel  had  been  in  progress  for  80  hours,  but 
was  not  communicated  or  brought  to  the  knowledge  of  any  officer  of  the 
ship,  and  no  request  was  made  to  have  the  defect  remedied,  libelant  as- 
sumed the  risk  thereof. 

2.  Same — ^Negligence — Inspection. 

A  ship  had  received  a  new  cable,  of  foreign  manufacture,  from  a  sister 
ship.  It  had  been  used  bnt  once  before,  when  it  was  inspected  by  the 
ship's  officer  before  being  used  in  discharging  the  cargo  in  questioiL  The 
cable  was  bound  around  an  iron  thimble  or  eye,  and  the  end,  after  sur- 
rounding the  eye,  was  woven  into  the  body  of  the  rope,  and  the  splice 
covered  with  tarred  spun  yam.  The  cable  had  a  capacity  of  10  tons,  and 
was  used  in  lifting  buckets  of  ore  weighing  between  1,800  and  2,000 
pounds.  Work  was  begun  with  the  cable,  which  lifted  the  buckets  safely 
for  30  hours  after  its  first  inspection,  and  no  sign  of  weakness  appeared 
until  two  or  three  hours  before  the  splice  pulled  out  by  reason  of  which 
plaintiff  was  injured.  UeUt^  that  the  ship  was  not  negligent  in  its  in- 
spection of  the  cable,  in  failing  to  take  off  the  yarn  and  examine  the 
splice. 

3.  Same— *'Res  Ipsa  Loquittjb.** 

■  Where  a  laborer  engaged  in  discharging  a  ship  was  injured  by  the  pnll- 
Ing  out  of  a  cable  splice,  the  happening  of  the  accident  was  not  sufficient 
to  raise  a  presumption  of  negligence,  under  the  maxim  of  *'Res  ipsa 
loquitur.*'        . 
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In  Admiralty. 

Joseph  Hill  Brinton,  for  libelant. 

Convers  &  Kirlin,  Henry  R.  Edmunds,  and  John  M.  Woolsey,  for 

claimant 

J.  B.  Mcpherson,  District  judge.  Eariy  fa  December,  1902, 
a  cargo  of  iron  ore  was  being  unloaded  from  the  steamship  Tresco, 
lying  in  the  port  of  Philadelphia,  by  Morris  Boney,  a  master  steve- 
dore. The  ship  supplied  a  wire  rope,  2^  inches  in  circumference, 
and  steam  for  the  winch.  The  libelant  was  a  laborer  in  Boney's  em- 
ploy, and  was  at  work  m  No.  3  hold,  helping  to  load  the  large  iron 
buckets  that  were  used  in  hoisting  the  ore.  Unloading  had  begun 
about  4  o'clock  in  the  afternoon  of  the  day  before  the  Hbelant  was 
injured,  and  the  work  was  being  prosecuted  without  intermission. 
About  II  o'clock  at  night,  as  one  of  the  buckets,  full  of  ore — ^the  com- 
bined weight  being  from  1,800  to  2,600  pounds — was  being  drawn  up 
from  the  hold,  the  wire  rope,  to  which  the  bucket  was  attached  by  a 
chain  and  shackle,  gave  way.  The  bucket  was  overturned  in  its  fall, 
and  part  of  its  contents  was  thrown  against  the  libelant,  thus  doing 
the  injuries  complained  of.  The  rope  was  bent  around  an  iron  thim- 
ble or  eye,  and  the  end,  after  surrounding  the  eye,  was  woven  into 
the  body  of  the  rope;  the  splice  extending  about  a  foot  above  the 
top  of  the  eye.  So  much  of  the  rope  as  surrounded  the  eye,  as  well 
as  the  splice  itself,  was  served  with  tarred  spun  yam,  which  covered 
the  splice  completely.  The  accident  happened  by  the  pulKng  out  of 
the  splice,  and  the  libel  complains  of  its  condition  fa  the  foUowfag  lan- 
guage: 

'That  the  said  wire  cable  was  stipplled  by  the  respondents  for  the  uses  to 
which  it  was  applied,  and  was  known  by  them  to  be  In  an  old,  weak,  de- 
fecdve,  and  nnsultable  condition  for  the  said  purposes;  that  the  fall  afore- 
said had  on  a  prior  occasion  parted,  and  had  been  defectiyely  mliced  by  the 
respondents  and  at  the  time  aforesaid  again  parted  at  the  plaee  of  said 
splicing." 

There  was  no  evidence,  however,  of  a  previous  parting  of  the  rope, 
and  upon  the  hearing  the  libelant  slrifted  his  ground  without  amend- 
fag  the  libel — ^although  his  failure  to  amend  is  not  complained  of — 
and  relied  upon  the  respondent's  failure  to  faspect  the  rope  properly 
before  the  work  of  unloading  began.  Upon  this  pofat  the  facts  are 
as  follows:  The  rope  was  brought  to  New  York  from  the  other 
side  of  the  Atlantic — there  is  no  evidence  by  whom  it  was  made,  or 
fa  what  country — ^and  was  delivered  to  the  Tresco  in  August  by  a  sis- 
ter ship  belonging  to  the  same  owner.  It  was  then  new,  and  was 
used  only  once  by  the  respondent  before  the  accident  in  question. 
Upon  that  occasion  it  was  employed  fa  discharging  a  cargo  at  Balti- 
more, and  there  is  no  evidence  that  it  proved  insufficient  or  showed 
any  signs  of  weakness  there.  Before  the  labdTers  began  to  take  out 
the  ore  fa  Philadelphia,  the  first  mate  of  the  Tresco  examined  the 
rope  carefully,  and  nothing  was  found  to  indicate  that  it  was  unsafe. 
The  serving  covered  the  splice,  and  was  not  removed,  since  there 
was  no  external  sign  to  suggest  that  the  rope  might  be  unable  to  do 
its  work.  A  wire  rope  of  this  size  should  lift  at  least  10  tons.  Sev- 
eral timet  after  the  hoistfag  began,  the  mate  agafa  examfaed  the 
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rope— the  last  inspection  being  about  4  o'clock  in  the  afternoon  pre- 
ceding the  accident — and  found  nothing  that  should  have  put  him  on 
his  guard.  The  libelant  and  one  of  his  witnesses  testified  that  some 
time  after  this  hour— apparently  about  8  or  9  o'clock — th.ey  noticed 
strands  or  ends  of  wire  sticking  out  from  the  splice,  but  they  did  not 
report  this  fact  to  any  one,  and  went  on  with  the  work  as  usual.;  the 
libelant  explaining  his  failure  to  speak  of  the  matter  by  saying,  *1 
didn't,  because  I  thought  it  was  spliced  in  a  decent  way,  and  tucked  in 
so  it  would  not  part." 

These  being  the  facts,  I  am  unable  to  see  upon  what  ground  the 
libelant  can  recover.  The  testimony  goes  to  prove  that  the  only  sign 
of  danger — ^assuming  the  appearance  of  the  strands,  or  ends,  to  be 
such  a  sign — was  observed  by  the  libelant  and  other  workmen  alone, 
and  that  they  did  not  communicate  their  knowledge  to  any  officer 
of  the  ship,  and  ask  to  have  the  defect  remedied.  Perhaps  they  did 
not  know  themselves  that  danger  was  indicated,  and,  if  this  is  true,  the 
case  is  one  of  unfortunate  but  unavoidable  accident,  for  which  neither 
the  libelant  nor  the  ship  is  to  blame.  But  if  they  did  know  or  sus- 
pect that  the  condition  of  the  rope  might  be  unsatisfactory,  and  con- 
tinued to  work  without  objection  and  without  asking  to  have  the 
defect  made  right,  they  took  the  ris'k  of  injury,  and  recovery  can- 
not be  allowed.  Upon  the  other  question,  also — failure  to  inspect 
properly — I  think  the  libelant's  case  has  not  been  mad^  out.  No 
doubt,  the  accident  shows  that  the  rope  must  have, been  defectively 
spliced.  Indeed,  one  witness  testified,  as  an  expert,  that  the  rope 
had  not  been  spliced  at  all,  but  that  the  end  had  been  bent  around 
the  eye,  and  then  merely  tied  to  the  body  of  the  rope  with  tarred 
yarn.  This  opinion  was  based  upon  an  examination  of  the  end  after 
the  accident,  and  seems  to  me  to  be  incredible.  Such  a  fastening 
could  not  have  been  mistaken  for  a  splice ;  its  shape  would  differ  no- 
ticeably; and,  as  all  the  other  witnesses  on  both  sides  speak  of  the 
rope  as  spliced,  I  can  entertain  no  doubt  upon  the  subject.  But  the 
work  had  evidently  not  been  thoroughly  done.  The  accident  estab- 
lishes that  fact,  for  a  good  splice  is  as  strong  as  any  other  part  of  a 
rope,  and,  as  already  stated,  a  wire  rope  of  this  size  should  bear  a 
strain  of  at  least  10  tons.  But,  although  the  break  may  prove  that 
the  manufacturer  was  negligent,  it  does  not  prove  the  negligence  of 
the  ship  at  all.  The  ship's  duty  was  simply  proper  inspection,  and 
the  libelant  was  bound  to  prove  that  this  duty  had  been  neglected. 
Here  I  think  he  failed  completely.  There  was  nothing  to  put  the 
ship  on  notice  that  the  splice  was  probably  unsafe.  The  rope  was 
new ;  it  had  been  used  only  once  in  discharging  cargo,  and  had  then 
proved  efficient;  and  no  outward  sig^  indicated  weakness.  Under 
such  circumstances,  I  do  not  think  that  the  mate  was  bound  to  take 
off  the  serving  and  examine  the  naked  wire  with  minuteness.  And, 
even  if  he  had  done  tkis,  it  may  well  be  doubted  whether  an)rthing 
suspicious  would  have  been  disclosed,  for  the  rope  lifted  the  buckets 
safely  for  30  hours  after  the  first  inspection,  and  no  sign  of  weakness 
appeared  until,  at  the  earliest,  two  or  three  hours  before  it  parted. 

The  legal  rules  which  govern  cases  of  this  kind  are  well  known. 
This  is  not  a  situation  that  calls  for  the  application  of  the  maxim. 
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"Res  ipsa  lequitur,"  and  therefore  no  presumption  of  negligence 
arises  from  the  mere  happening  of  the  injury.  The  burden  of  proof 
is  on  the  libelant  to  offer  evidence  from  which  the  inference  of  the 
ship's  negligence  may  be  satisfactorily  drawn,  and  negHgence  con- 
sists in  the  failure  to  perform  the  duty  of  proper  inspection.  I  am 
satisfied  that  there  was  no  such  failure  here,  and  therefore  that  on 
both  the  grounds  already  stated  the  libelant  must  be  denied  the  right 
to  recover.  Neptune  Steam  Navigation  Co.  v.  Borkman,  ii8  Fed. 
420,  55  C.  C.  A.  548,  is  clearly  distinguishable  from  the  present  case. 
There  the  fall  that  parted  was  rusted,  and  had  been  made  from  an 
old  hawser.  The  court  held  that  such  a  fall  was  not  within  the  class 
of  appliances  to  which  the  rule  concerning  latent  defects  applies.  But 
the  rope  now  in  question  was  new,  apparently  in  good  condition,  and 
had  been  safely  used  only  a  short  time  before.  The  duty  of  the  em- 
ployer is  thus  laid  down  in  The  France,  59  Fed.  479,  8  C  C.  A.  185  : 

"An  employer  does  not  undertake  absolutely  with  Ills  employes  for  the  suffi- 
ciency or  safety  of  the  appliances  furnished  for  their  work.  He  does  under- 
take to  use  all  reasonable  care  and  pmdenc^  to  provide  them  with  appliances 
reasonably  safe  and  suitable.  His  obligation  towards  them  is  satisfied  by 
the  exercise  of  a  reasonable  diligence  in  this  behalf.  Before  he  can  be  made 
responsible  for  an  injury  to  an  employ^  inflicted  by  an  appliance  adequate  and 
suitable,  ordinarily,  for  the  work  to  be  performed  with  it,  there  must  be  sat- 
isfactory evidence  that  It  was  defective  at  the  time,  and  that  he  knew,  or 
ought  to  have  known,  of  the  defect.  The  decision  in  the  court 'below  pro- 
ceeded upon  the  ground  that  negligence  was  to  be  presumed  from  the  circum- 
stances of  the  accident.    In  his  opinion  the  learned  Judge  said: 

"  'The  evidence  does  not  show  anything  out  of  the  usual  course  that  should 
cause  the  handle  of  the  ash  bag  to  break  while  it  was  hoisting  up.  Its  weak 
2ind  insufficient  condition  must  be  inferred  from  Its  breaking  under  such  cir- 
eumstances.  I  cannot  regard  the  general  testimony  that  the  bag  was  sound 
and  sufficient  as  overcoming  that  fact' 

"The  presumption  of  negligence  is  often  raised  by  the  circumstances  of  an 
accident,  and  it  may  be  a  legitimate  presumption  that  an  appliance  *  which 
gives  out  while  it  is  being -used  for  its  proper  purpose  tn  a  careful  manner 
is  defective  or  unfit.  How  far  tliat  presumption  may  go,  in  an  action  by  an 
employ^  agaiust  an  employer,  to  shift  the  burden  of  proof  from  the  former 
to  the  latter,  must  depend  upon  the  circamstances  of  the  particular  cade.  The 
mere  fact  that  the  appliance  is  shown  to  have  been  defective  is  not  enough  to 
60  so.  It  must  appear  that  the  defect  was  an.  obvious  one,  01^  such  as  to  be 
discoverable  by  the  exercise  of  reasonable  care." 

This  language  is  pertinent  to  the  present  controversy.  See,  also, 
The  Dago  (C,  C.)  31  Fed.  574,  and  Westinghouse  Elec.  Co.  v.  Heim- 
lich (C.  C.  A.)  127  Fed.  93 — 2i  very  recent  decision  of  the  Court  of 
Appeals  for  the  Sixth  Circuit.        ^    , 

A  decree  may  be  entered  dismissing  the  libeL 
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RBOINA  ▼.  DUNLOP  8.  8.  CO.,  Umlted.' 

(District  €k>urtr  B.  D.  PennQylyanla.    March  26^  1001) 

No.  1. 

]•  Shippino— In JUBT  of  Stevedosb— Liabilitt  6t  Ship. 

Where  a  ship  in  port  had  been  for  some  days  in  the. hands  of  contract- 
ing steYedores,  who  had  discharged  her,  and  were  also  to  reload  her* 
the  vessel  is  not  liable  for  the  death  of  a  stevedore,  who  came  on  board* 
with  others,  to  assist  in  loading,  and  fell  through  a  hatchway,  the  cover 
to  which  had  been  replaced  by  the  discharging  stevedores,  and,  so  far  as 
appeared,  was  in  the  condition  they  left  it,  and  where  the  evidence  did 
not  establish  any  defect  in  any  part  of  the  hatch  covering,  but  that  the 
negligence,  if  any,  was  in  the  manner  in  which  it  had  been  replaced  by 
the  discharging  stevedores. 

1.  Wbongfui.  Death— Acnoif  vob  DAicAGES--CoNTBiBt7TOBT  Negligence. 

Deceased,  a  stevedore,  was  engaged,  with  others,  in  removing  a  hatch 
cover  on  a  ship  preparatory  to  loading  carga  There  was  an  athwartship 
beam  across  the  center  of  the  hatchway,  having  cleats  on  the  sides,  on 
which  rested  the  ends  of  fore-and-afters,  upon  which  were  placed  the 
sectional  covers.  The  covers  had  been  removed  from  one-half  the  hatch- 
way, and  deceased  was  directing  the  removal  of  the  center  fore-an4-after 
on  that  side  by  means  of  a  fall  and  tackle  operated  by  a  winch.  When 
the  winch  began  to  hoist,  the  outer  end  of  the  piece  was  raised  first,  caus- 
ing it  to  bind,  and  deceased,  who  was  standing  on  the  covers  o^  the  other 
section,,  signaled  the  winchman  to  apply  more  power;  the  result  being 
that  the  fore-and-after  came  out  with  a  Jump,  causing  the  athwartship 
beam  to  spring  outward  sufficiently  to  permit  the  other  half  of  the  cover, 
on  which  deceased  stood,  to  fall  into  the  hold,  whereby  he  was  killed. 
Held,  that  he  was  clearly  guilty  of  negligence  in  standing  where  he  was, 
without  necessity,  while  the  extra  power  was  applied,  which  precluded 
a  recovery  for  his  death  under  the  Pennsylvania  statute ;  the  settled  law 
of  the  state  being  that  contributory  negligence  defeats  a  reoovery  there- 
under. 

In  Admiralty.    Action  for  death  of  stevedore. 

John  A.  Toomey,  for  libelant. 

Convers  &  Kirlin  and  John  M.  Woolsey,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  The  libelant  is  the  widow  ol 
Vincenzo  Regina»  a  laboring  stevedore,  who.  was  killed  on  December 
21, 1902;  by  a  fall  into  tiie  hold  of  the  British  steamship  Queen  Eleanor. 
The  vessel  had  arrived  at  Philadelphia  from  Japan  early  in  the  month, 
and,  having  diacharged  a  cargo  of  jute  at  Girard  Point,  was  lying  at 
Point  Breeze,  in  the  Schuylkill  river,  about  to  be  loaded  with  case 
oil  for  her  outward  voyage.  Her  inward  cargo  had  been  discharged 
by  Murphy  &  Co.,  contracting  stevedores,  by  whom,  also,  the  oil  was  to 
be  put  on  board.  The  stevedores  who  discharged  the  cargo  were  not 
the  same  who  were  employed  to  load  and  stow  the  oil,  and  Regina 
had  not  been  upon  the  ship  while  she  was  lyinc:  at  Girard  Point  He 
had,  therefore,  not  been  present  when  the  stevedores  closed  No.  i  hatch 
after  all  the  jute  had  been  taken  out.  Nothing  more  remained 
for  them  to  do,  except  to  whitewash  and  otherwise  prepare  the  holds 
to  receive  the  outward  cargo.  This  occupied  three  or  four  days  after 
the  hatch  was  closed;  but,  while  the  wooden  covers  were  probably 
taken  off  during  this  interval,  in  order  to  admit  the  light,  the  athwart- 
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ship  beam  and  the  fore-and-afters  do  not  seem  to  have'been  disturbed. 
The  relevant  facts  concerning  the  covering  of  the  hatch  are  thus  stated 
in  the  brief  of  libelant's  proctors: 

"No.  1  hatch  was  located  at  the  fore  end  of  the  ship,  at  the  after  part  of 
the  forecastle,  being  16  feet  in  length  by  14  feet  in  width,  and  was  surrounded 
by  a  coaming  about  2^  feet  high.  An  athwartship  iron  beam,  %  of  an  inch 
thick,  4  feet  deep  in  the  center,  narrowing  to  8  feet  on  the  sides,  extended 
across  the  whole  width  of  the  middle  of  the  hatch.  This  beam  fitted  into 
angle  iron  slots  riveted  on  the  sides  of  the  hatch  coaming,  with  lips  on  top 
to  prevent  it  teom  dropping.  On  each  side  of  the  beam,  and  on  the  fore  and 
aft  ends  of  the  hatch  coamings,  three  cleats  were  riveted,  one  in  the  center 
and  one  on  each  side,  at  an  equal  distance  between  the  center  of  the  beam 
and  the  sides  of  the  hatch.  The  cleats  in  the  center  received  the  center  fore- 
and-afters,  which  were  of  iron  8^  inches  deep  by  %  of  an  inch  thick,  and  thdl^e 
on  the  side  the  smaller  fore-and-afters.  The  center  forehand-afters  had  a 
ridge  of  iron  on  top  3  inches  wide,  and  their  rest  on  the  bottom  of  the  cleats 
was  only  1^  inches.  The  16  wooden  hatch  covers,  7  feet  by  2  feet,  extending 
from  the  center  fore-and-afters,  rested  in  rabbets  on  the  center  fore-and-afters 
and  in  the  hatch  coamings.  The  hatch  thus  made  up  was  divided  by  the  ath- 
wartship beam  into  a  fore  and  aft  section,  each  containing  a  center  and  two 
side  fore-and-afters.  When  in  proper  condition  the  ends  of  all  the  fore-andr 
afters  were  marked  with  the  letters  *P'  or  *S,'  and  numbers  to  indicate  on 
which  side  of  the  hatch  they  belonged.  They  would  not  fit  in  any  other 
place." 

The  negligence  charged  against  the  ship  is: 

"(1)  In  not  properly  fitting  and  securing  the  said  cross-beam  of  hatch  No. 
1,  so  that  it  would  not  spring  from  its  position  when  removing  the  hatch. 

"(2)  In  not  properly  repairing,  securing,  and  fitting  the  cross-beam,  fore- 
and-afters,  strong-backs,  and  coverings  of  said  hatch,  which  the  owners  and 
masters  of  said  steamship  knew  to  be  unsafe  and  dangerous  to  all  who  had 
occasion  to  move  them. 

**(3)  In  not  warning  the  said  stevedores  of  the  dangerous  and  defective 
condition  of  the  said  hatch  No.  1." 

To  support  these  averments  some  testimony  was  taken,  which,  if  it 
is  all  competent  and  is  to  be  accepted  as  controlling,  is  said  to  prove  the 
following  facts  (I  quote  again  from  the  libelant's  brief) : 

"Previous  to  coming  to  Point  Breeze  the  vessel  had  discharged  her  inward 
cargo  at  Girard  Point,  upon  the  completion  of  which  several  of  the  steve- 
dores started  to  dose  up  the  hatch.  They  attempted  to  put  in  the  center  fore- 
and-afters  of  No.  1  hatch,  but  were  unable  to  do  so.  These  fore-and-afters 
were  so  large  that  they  would  not  fit,  and  the  marks  which  should  have  been 
made  on  them  to  indicate  where  the  ends  were  to  be  fitted  had  been  obliter- 
ated. The  stevedores  being  unable  to  put  them  in  place,  the  mate  of  the  ship 
called  the  ship's  carpent^  to  fit  them  in.  By  the  carpenter's  directions  the 
stevedores  lifted  the  fore-and-afters  of  both  sections  to  the  places  designate 
by  him.  He  then  took  a  sledgehammer,  and  after  considerable  hammering 
he  finally  forced  them  into  the  cleats,  saying:  *We  will  have  to  put  them 
in  any  way.  *  *  ^  i  will  make  them  go  in.'  The  stevedores  took  no  part 
in  this  forcing  process,  nor  were  the  fore-and-aft^s  disturbed  by  them  in 
any  way  until  the  vessel  came  around  to  Point  Breeze  to  take  in  her  outward 
cargo.  The  stevedores  who  discharged  the  vessel  were  ordinary  laboring 
men,  while  those  employed  with  Regina  to  load  the  cargo  were  skilled  men 
working  under  different  foremen,  and  did  not  come  aboard  until  five  or  six 
days  after  the  others  had  left. 

'*The  marks  on  all  of  the  fore-and-afters  of  all  of  the  hatches  had  become 
obliterated  and  the  hatch  covers  needed  renewing.  The  ship's  carpenter  had 
been  engaged  for  a  long  time  in  restoring  them ;  that  is,  while  the  vessel  had 
been  making  a  voyage  from  New  York  to  Japan  and  return,  stopping  at  sev- 
eral ports.    At  the  time  the  vessel  was  discharging  at  Qirard  Point  he  ^as 
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engaged  in  markliig  the  fore-and-afters  belonging  to  No.  2  hatch.  The  re- 
newal of  the  wooden  covers  of  No.  1  hatch  had  been  nearly  completed,  but  the 
obliterated  marks  of  the  fore-and-afters  had  not  yet  been  restored. 

*The  mate  knew  that  No.  1  hatch  was  dangerous,  and  when  Regina  fell 
into  the  hold  said :  'I  told  you  men  to  be  careful  about  these  No.  1  hatches.' 
As  a  matter  of  fact,  although  he  knew  that  the  hatch  was  out  of  order,  he 
gave  no  notice  of  it  to  any  of  the  stevedores.  On  the  contrary,  he  denied  that 
the  hatches  were  out  of  order  at  the  tlihe,  and  maintained  that  none  of  the 
ship's  crew  touched  them  while  the  vessel  was  in  Philadelphia/' 

I  am  by  no  means  satisfied,  however,  that  these  are  the  .facts,  nor 
that  there  was  anything  wrong  with  the  hatch.  On  the  contrary,  I 
think  the  decided  weight  of  the  evidence  shows  that  the  athwartship 
baam,  the  fore-and-afters,  and  the  wooden  covers  of  the  hatch  were  all 
in  good  order,  properly  constructed,  and  fitting  snugly  into  their  ap- 
propriate places.  In  my  opinion,  the  accident  was  in  part  due  to  the 
carelessness  of  the  discharging  stevedores  in  failing  to  put  the  side 
fore-and-afters  into  place,  thus  leaving  the  hatch  covers  to  be  supported 
entirely  by  the  coaming  and  by  the  center  fore-and-afters.  It  is  no 
doubt  a  common  practice  among  stevedores  not  to  use  the  side  fore- 
and-afters  while  the  vessel  is  in  port.  To  put  them  in  requires  more 
trouble  to  be  taken  twice  a  day,  and,  rather  than  do  the  additional  work, 
the  men  accept  the  chance  that  nothing  will  happen.  It  seems  to  me 
to  be  proved  that  the  accident  in  question  occurred  in  the  following 
manner :  When  the  stevedores  came  to  work  at  7  o'clock  in  the  morn- 
ing, the  side  fore-and-afters  were  lying  upon  the  deck,  close  to  the 
hatch,  so  that  the  men  had  notice  of  the  fact  that  they  were  not  in 
use.  They  asked  the  mate  for  a  wire  forestay,  which  seems  to  have 
been  taken  down  before  the  vessel  came  into  port,  to  which  a  block 
and  fall  might  be  attached  to  be  used  in  uncovering  the  hatch.  The 
mate  refused  the  request,  as  he  did  not  believe  the  stay  to  be  rigid 
enough  to  be  used  with  safety ;  but  in  some  way  that  is  not  explained 
in  the  testimony  the  stay  was  obtained,  and  the  block  and  fall  were  at- 
tached. The  wooden  covers  of  the  after  section  of  the  hatch  had  been 
taken  off,  and  Regina,  who  was  standing  on  the  covers  of  the  forward 
section,  fastened  the  fall  around  the  center  fore-and-after  of  the  after 
section,  but  probably  at  some  point  aft  the  middle.  When  the  winch 
began  to  hoist,  the  after  end  of  the  fore-and-after  was  lifted  first,  its 
forward  end  was  thereby  pushed  into  the  narrow  slot  in  the  athwart- 
ship beam  in  which  it  rested,  and  was  jammed  there  sufficiently  tight 
to  pull  the  beam  out  of  line  far  enough  to  disengage  the  after  end  of 
tlTe  forward  fore-and-after,  and  thus  to  precipitate  Regina  and  most 
of  the  covers  of  the  forward  section  of  the  hatch  into  3ie  hold.  The 
jerk  of  the  wire  stay  may  have  contributed  to  the  result.  The  libelant's 
witnesses  testify  that  the  fore-and-after  stuck  tight,  and  that  Regina 
signaled  to  the  winchman  to  apply  more  power ;  the  result  being  that 
the  fore-and-after  canje  out  with  a  jump.  If  the  side  fore-and-afters 
had  been  in  place,  the  probability  is,  I  think,  that  the  covers  would  still 
have  had  sufficient  support,  and  the  accident  would  not  have  happened. 
That  they  were  not  in  place  was  not  the  fault  of  the  ship.  Regina's 
employers  had  complete  control  of  the  work  of  opening  and  closing 
the  hatches,  and  the  facts  do  not  disclose  any  duty  on  the  part  of  the 
ship  to  oversee,  or  interfere  with,  their  method  of  carrying  out  their 
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contract.    There  being  no  nfegligence  on  the  part  of  the  ship,  the  libel- 
ant is  not  entitled  to  recover. 

But  there  is  another  ground,  also,  on  which  recovery  must  be  denied, 
namely,  the  contributory  negligence  of  the  decedent.  The  right  of 
action  depends  entirely  on  the  Pennsylvania  acts  of  185 1  (sections  18 
and  19 ;  P.  L.  674)  and  of  1855  (P.  L.  309) ;  and  I  think  it  is  well  set- 
tled that  in  such  a  case  the  right  can  only  be  enforced  subject  to  the 
limitations  that  are  imposed  upon  it  by  the  legislature  and  by  the 
courts  of  the  state.  The  Edith,  94  U.  S.  518,  24  L.  Ed.  167;  The 
Canary  (C.  C.)  22  Fed.  532 ;  The  A.  W.  Thompson  (D.  C.)  39  Fed.  115. 
It  is  so  well  known  tbat  in  the  courts  of  Pennsylvania  the  contributory 
negligence  of  the  decedent  defeats  the  right  of  recovery,  even  although 
the  defendant  may  hav^  been  also  negligent,  that  no  citation  of  au- 
thority is  needed.  In  the  case  under  consideration,  it  seems  to  me  to  be 
a  point  beyond  serious  controversy  that  the  decedent  was  negligent  in 
standing  on  the  covers  of  the  hatch  while  the  fore-and-after  was  being 
removed.  If  he  had  stepped  down  upon  the  deck,  as  he  directed  a  fel- 
low woricman  to  do  just  before  the  accident,  he  would  have  been  per- 
fectly safe ;  but  he  chose  to  stay  upon  the  hatch,  and  to  take  the  risk 
that  something  might  go  wrong.  An  unusually  similar  case.  The 
State  of  Maryland  v.  Westoll  (D.  C.)  106  Fed.  233,  was  decided  in  the 
district  of  Maryland  a  few  years  ago,  and  I  shall  take  the  liberty  of 
adopting  a  part  of  Judge  Morris'  very  apposite  opinion  as  my  own. 
On  page  236,  he  speaks  of  the  hatch  and  the  accident  as  follows : 

"This  was  a  large  opening,  the  covers  of  which  were  sustained  by  a  frame- 
work of  heavy  beams  and  rods,  made  so  as  to  be  readily  taken  apart  or  as- 
sembled together,  and  necessarily  constructed  so  that,  when  all  were  lltted 
together,  every  part  helped  to  sustain  and  keep  in  place  every  other  part.  It 
was  this  structure  which  the  stevedores  were  engaged  In  taking  apart  with 
the  aid  of  the  power  of  the  steam  winch.  The  testimony  for  the  respondents 
In  this  case  shows  that  there  Is  always  risk  in  a  man  standing  upon  one  por- 
tion of  such  a  structure  when  the  other  portions  are  being  pulled  out  by  a 
winch,  and  some  contracting  stevedores  testify  that  they  do  not  allow  their 
men  ever  to  do  it  if  they  see  them.  Undoubtedly  it  is  done,  but  it  is  known 
to  be  attended  with  danger ;  and  In  a  recent  case  of  a  quite  similar  accident 
I  held,  upon  the  testimony  then  before  me,  that  it  was  negligence  in  a  sea- 
man to  do  this  very  same  thing.  The  danger  is  so  obvious  that  it  seareely 
needs  explanation  from*  persons  having  special  knowledge. 

"It  is  a  peculiarity  of  this  case  that  there  was  a  warning  to  Dombroska 
of  a  special  danger  in  his  remaining  standing  on  the  hatch  covers.  When 
the  first  pull  of  the  steam  winch  failed  to  lift  the  fore-and-after,  it  was  plain 
it  was  held  by  something,  and  it  was  to  be  supposed,  when  he  called  for  extra 
power  sufficient  to  pull  the  beam  out,  there  would  be  a  recoil.  There  were 
several  'things  which  would  account  for  the  fore-and-after  not  lifting.  One 
would  be  that  it  was  too  long,  and  had  been  forced  in  between  the  two  cross- 
beams on  which  it  rested;  another  would  be  that  it  was  too  long,  and  the 
end  bound  against  the  end  of  the  fore-and-after  on  which  Dombroska  was 
standing;  another  would  be  that  the  fall  of  the  tackle  was  pulling  on  it  in 
duch  direction  that  it  was  not  being  lift^d  up  perpendicularly,  but  being  pulled 
against  the  forward  cross-beam.  From  any  of  these  conditions  it  would  re- 
sult that  if,  by  extra  power,  the  fore-and-after  was  heaved  up,  the  adjoining 
structure  would  be  disturbed.  If  the  fore-and-after  resisted  the  pull  because 
it  was  too  long  for  that  place,  and  had  been  forced  down,  then  the  cross-beam 
would  spring  out  from  the  adjoining  fore-and-after  resting  upon  it ;  if  it  was 
because  the  end  had  caught  against  the  end  of  the  adjoining  fore-and-after, 
then  that  fore-and-after  would  be  lifted  up  out  of  place;  and,  if  it  was  be- 
cause the  pull  from  the  fall  was  not  in  the  line  in  which  it  could  be  lifted^ 
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then  some  adjoining  cross-beam  was  snre  to  be  more  or  less  distnit)ea,  and 
the  stability  of  the  hatch  covers  endangered.  These  dangers  are  not  the 
result  of  secret  defects,  but  perfectly  apparent  when  an  extra  strain  Is  nec- 
essary to  pull  out  any  hatch  t>eam,  which  should  come  out  without  any  more 
resistance  than  Its  own  weight  This  obvious  danger  should  surely  suggest 
to  a  man  standing  on  the  adjacent  hatch  cover,  over  an  opening  30  feet  deep, 
that  he  was  assuming  a  great  needless  risk  in  remaining  there.  Granting 
that,  although  it  is  dangerous  to  stand  on  the  hatch  covers  at  any  time  when 
the  fore-and-afters  and  cross-beams  are  being  lifted  out,  stevedores  and  sea- 
men do  it  because  they  are  in  the  habit  of  taking  such  risks,  and  shipowners 
know  they  take  the  risk,  and  should,  therefore,  be  the  more  careful  to  pro- 
tect them,  still  I  think  it  clearly  a  difTerent  thing  when  the  man  sees  right 
before  him  that  the  beam  will  nbt  come  out,  and  he  himself  caHs  for  extra 
steam  power  to  heave  it  out.  If  he  stands  then  In  the  place  of  danger,  he  does 
so  in  spite  of  a  clear  warning ;  and  when  Dombroska  saw  that  the  fore-and- 
after,  for  some  reason,  was  not  coming  out  as  it  should,  he  had  full  oppor- 
tunity to  step  back  before  calling  for  more  steam,  and,  if  he  had  done  so,  he 
would  have  been  out  of  danger.  He  had  the  warning,  and  he  had  the  oppor- 
tunity to  avoid  the  danger  which  his  own  order  produced.  The  proximate 
cause  of  his  fatal  fall  was,  not  that  the  cross-beam  was  misplaced,  and  the 
fore-and-after  forced  iiito  the  socket,  for  that  did  not  affect  the  safety  of  the 
structure;  but  the  immediate  cause  was  that,  In  taking  the  structure  apart, 
he  stood  in  a  place  of  danger,  and  applied  an  extra  strain  of  the  steam  winch, 
calculated  to  make  the  structure  dangerous  to  stand  on.*' 

For  both  these  reasons,  the  libelant's  right  to  recover  must  be  denied. 
A  decree  may  be  entered  dismissing  the  libel. 


THE  COVINGTON. 
(District  Court,  S.  D.  New  York.    March  22.  1904.) 

1.  Towage— Loss  of  Barge  in  Heavy  Weatheb— -Exkbcise  of  Judgment  bt 

Masteb. 

When  the  master  of  a  tug  exercises  his  Judgment,  in  good  faith,  to  pro- 
ceed with  his  tow,  it  will  not  be  deemed  a  fault  chargeable  to  the  tug 
If  it  turns  out  badly,  especially  where  it  appears  doubtful  if  a  barge  which 
is  lost  in  bad  weather  was  in  proper  condition  for  towing. 

2.  Same— LiABixrrY  of  Tug— EvinENcs  CoNsinEBED. 

An  ocean  tug  held  not  in  fault  for  the  loss  of  a  barge  in  tow  by  sink- 
ing off  the  coast  of  New  Jersey  in  heavy  weather,  where,  as  shown  by  the 
government  weather  records  at  different  stations  along  the  Atlantic  Coast, 
the  weather  was  favorable  when  the  tug  left  Hampton  Roads  for  New 
York  with  three  coal  barges  in  tow,  and  did  not  become  such  as  to  en> 
danger  seaworthy  barges  until  about  the  time  of  the  accident,  two  days 
later,  when  it  was  too  late  to  turn  back  to  seek  a  harbor,  and  the  best 
course  seemed  to  be  to  proceed,  which  the  master  did ;  and  where  it  fur- 
ther appeared  from  the  evidence  that  tl>«  barge,  which  was  a  converted 
ship,  was  not  as  well  adapted  to  withstand  a  storm  as  modem  barges. 

In  Admiralty.    Suit  against  tug  to  recover  for  the  loss  of  a  tow. 

James  J.  Macklin,  for  libellant. 

Butler,  Notman,  Joline  &  Mynderse  and  Frederick  M.  Brown,  for 
claimant 

^  1.  See  Towage,  vol.  45,  Cent.  Dig.  §  13. 
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ADAMS,  District  Judge.  This  action  was  brought  by  Charles  Mc- 
iWilliams,  owner  of  the  barge  Mindoro,  against  tlie  tug  Covington,  to 
recover  the  value  of  the  barge,  which  was  sunk  at  sea  by  reason  of 
weather  conditions,  about  8  miles  off  Bamegat,  New  Jersey,  on  the 
8th  day  of  April,  1902,  while  in  tow  of  the  tug,  bound  from  Hampton 
Roads,  Virginia,  to  Providence,  Rhode  Island,  by  way  of  New  York. 

The  two  consisted  of  three  barges,  loaded  with  coal,  made  up  tan- 
dem, the  first  barge  being  the  Kentucky,  belonging  to  the  claimant, 
225  fathoms  from  the  tug ;  the  next,  the  Mindoro,  the  subject  of  this 
action,  200  fathoms  from  the  Kentucky,  and  the  last,  the  Mystic  Bell, 
200  fathoms  from  the  Mindoro,  abandoned  in  the  storm. 

The  controversy  arises  with  respect  to  the  state  of  the  weather 
when  the  tow  started  from  Hampton  Roads,  on  Sunday  the  6th  day  of 
April,  about  9:30  o'clock  A.  M.  and  when  it  passed  the  Delaware 
Breakwater  between  i  and  2  o'clock  P.  M.,  Monday  the  7th. 

The  libel  alleges  fault  on  the  part  of  the  tug  as  follows : 

''(I)  In  starting  out  with  said  tow  from  Hampton  Roads  while  the  weather 
Indications  were  unfavorable. 

(2)  In  continuing  on  and  not  returning  and  making  a  harbor,  or  otherwise 
protecting  her  said  tow,  when  it  was  or  should  have  been  manifest  to  those  in 
charge  of  said  tug  of  the  near  approach  of  a  violent  storm. 

(8)  In  not  putting  into  the  Delaware  Breakwater  which  she  could  have  done 
in  perfect  safety  when  In  that  vicinity  for  harbor. 

(4)  In  that  those  in  charge  of  said  steam  tug  were  incompetent" 

The  answer  alleges  that  when  the  start-  was  made,  about  9 :30  o'clock 
A.  M.,  the  6th,  the  sea  «was  calm,  a  slight  wind  from  the  south  and  east 
prevailed  and  the  weather  was  in  all  respects  favorable ;  that  when  the 
tow  passed  abreast  of  the  entrance  to  the  Delaware  Breakwater,  light 
winds  and  favorable  weather  prevailed  but  that  shortly  before  daylight 
on  the  8th  of  April,  when  the  tow  was  nearing  a  point  opposite  Bame- . 
gat,  the  wind  freshened,  coming  from  the  north-east,  and  the  indica- 
tions of  weather  became  somewhat  threatening,  although  not  suf- 
ficiently so  to  justify  an  ordinarily  prudent  navigator  in  seeking  a  port 
of  refuge,  which  then  was  New  York ;  that  it  would  have  been  impru- 
dent, in  any  event,  to  turn  back  and  make  for  the  Breakwater,  as  the 
barges  were  ill  adapted  to  withstand  high  seas  from  the  stem,  from 
which  quarter  the  seas  would  have  come  in  a  course  to  the  Breakwater; 
that,  therefore,  the  voyage  was  continued  without  indications  of  seri- 
ous danger  until  7  o'clock  A.  M.,  although  for  the  previous  hour,  the 
tug  and  tow  had  been  laboring  heavily  in  a  high  sea  and  strong  east 
north-east  gale,  when  the  bow  of  the  Mindoro  was  observed  to  rise 
out  of  the  sea  and  immediately  thereafter  she  sank  stern  foremost; 
that  the  tug,  therefore,  anchored  the  Kentucky,  dropped  the  towing 
hawser  and  proceeded  to  the  assistance  of  the  other  barges,  but  when 
she  reached  where  the  Mindoro  had  been,  nothing  remained  but  wreck- 
age ;  that  the  tug  then  rescued  the  crew  and  stood  by  to  ^ve  any  pos- 
sible assistance  to  the  Mystic  Bell  but  that  it  was  found  unpossible  to 
take  her  in  tow  and  after  her  crew  were  rescued,  she  became  a  total 
loss. 

The  answer  further  alleges  that  the  loss  of  the  Mindoro  happened, 
notwithstanding  all  due  care  and  prudence  on  the  part  of  the  Covington 
and  those  in  charge  of  her,  and  notwithstanding  all  possible  efforts  to 
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avert  the  same  and  was  the  result  of  inevitable  accident,  caused  by  perils 
of  the  seas,  or  was  due  to  the  inherent  weakness,  rottenness  and  un- 
seaworthiness of  the  Mindoro  in  not  being  able  to  withstand  the  storm 
to  which  she  was  subjected  on  the  morning  of  the  8th  of  April. 

The  preponderance  of  the  testimony  tends  strongly  to  support  the 
averments  of  the  answer.  It  appears  that  the  Mindoro  was  a  converted 
ship  and  though  apparently  in  good  seaworthy  condition,  was  not  as 
well  able  to  withstand  a  storm  as  a  modern  barge,  such  as  the  Ken- 
tucky was.  At  the  time  of  starting,  the  weather  was  not  such  as  to 
make  it  negligent  to  proceed,  nor  was  it  so  when  passing  the  entrance 
to  the  Breakwater,  though  one  of  the  tows  that  started  with  the  Cov- 
ington went  in  there  and  remained  until  the  storm  was  over,  but  the 
seeking  of  the  shelter  was  testified  to  be  due  to  the  condition  of  one  of 
the  barges,  which  had  rolled  so  that  her  masts  went  over  her  side  and 
she  was  hampered  by  the  wreckage.  This  was  apparently  owing  to 
the  qualities  of  the  barge,  rather  than  bad  weather,  but  in  any  event,  the 
question  of  going  on  was  one  of  judgment  and  it  is  too  well  settled  to 
admit  of  much  discussion,  that  when  the  master  of  a  tug  exercises  his 
judgment  in  good  faith  to  proceed,  it  will  not  be  deemed  a  fault  charge- 
able to  the  vessel  if  it  turns  out  badly — ^The  W.  E.  Gladwish,  29  Fed. 
Cas.  585;  The  James  P.  Donaldson  (D.  C.)  19  Fed.  264;  The  Allie  & 
Evie  (D.  C.)  24  Fed.  745 ;  The  Frederick  E.  Ives  (D.  C.)  25  Fed.  447 ; 
The  Packer  (C.  C.)  28  Fed.  156;  The  Wilhelm  (D.  C.)  47  Fed.  89; 
Id.  (C.  C.)  52  Fed.  602;  The  Battler  (D.  C.)  62  Fed.  602;  The 
Hercules,  73  Fed.  255,  19  C.  C.  A.  496;  The^E.  Luckenback  (D.  C.) 
109  Fed.  487;  Id.,  113  Fed.  1017,  51  C.  C.  A,  589;  The  Czarina  (D. 
C.)  112  Fed.  541. 

Moreover,  the  Government  Weather  Records,  which  are  always  con- 
.  sidered  in  cases  of  this  kind,  have  been  furnished  from  Norfolk,  Vir- 
ginia, Cape  May  and  Atlantic  City,  New  Jersey,  and  New  York  City. 
They  offer  persuasive  evidence  that  the  weather  was  favorable  for 
proceeding,  both  at  starting  and  when  passing  the  entrance  to  the 
Breakwater. 

Those  from  Norfolk  show  that  on  the  6th,  the  wind  was  from  the 
south,  with  a  velocity  of  8  miles  in  the  early  morning,  and  6  miles  at 
midnight,  the  highest  being  30  miles  from  the  north-west  for  a  few 
minutes  about  6:25  P.  M.  On  the  7th,  the  wind  changed  from  the 
south-west  in  the  morning  to  east  at  midnight,  with  a  velocity  of  5  miles 
in  the  early  morning  and  15  miles  at  midnight,  the  highest  being  18 
miles  from  the  south-east  for  a  few  minutes  about  1:13  P.  M.  On 
the  8th,  the  wind  changed  from  8  miles  from  the  south  in  the  early 
morning  to  1 1  miles  from  the  south-west  at  midnight,  the  highest  be- 
ing 36  miles  from  the  south-west  for  a  few  minutes  about  3 140  P.  M. 
On  the  9th,  the  wind  changed  from  10  miles  from  south-west  in  the 
early  morning  to  10  miles  from  the  west  at  midnight,  the  highest  being 
26  miles  from  the  north-west  for  a  few  minutes  at  10  :o2  A.  M. 

At  Cape  May,  on  the  6th,  the  wind  changed  from  3  miles  in  the  early 
morning  to  7  miles  at  midnight,  the  highest  velocity  being  26  miles 
from  the  south  for  a  few  minutes  about  5 135  P.  M.  On  the  7th,  the 
wind  changed  from  8  miles  in  the  early  morning  to  16  miles  at  midnight, 
the  highest  velocity  being  20  miles  per  hour  for  a  few  minutes  zbout 
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II  :56  P.  M.  On  the  8th,  the  wind  changed  from  i8  miles  in  the  early 
morning  to  4  miles  at  midnight,  the  highest  velocity  being  30  miles 
from  the  north-east  for  a  few  minutes  about  1 1  o'clock  A.  M.  On  the 
9th,  the  wind  changed  from  6  miles  in  the  early  morning  to  9  miles 
at  midnight,  the  highest  velocity  being  13  miles  at  9 130  P.  M. 

At  Atlantic  City,  on  the  6th,  the  wind  changed  from  4  miles  from 
the  west,  in  the  early  morning  to  8  miles,  from  the  same  direction,  at 
midnight,  the  highest  velocity  being  34  miles  from  the  south  for  a  few 
minutes  about  7:12  P.  M.  On  the  7th,  the  wind  changed  from  9 
miles  from  the  west,  in  the  early  morning  to  13  miles,  from  the  south- 
west, at  midnight,  the  highest  velocity  being  18  miles  from  the  north- 
east for  a  few  minutes  about  7 150  P.  M.  On  the  8th,  the  wind  changed 
from  13  miles,  from  the  north-east  in  the  early  morning,  to  9  miles 
from  the  south,  at  midnight,  the  highest  velocity  being  43  miles  from 
the  east  for  a  few  minutes  about  10:55  A.  M.  On  the  9th,  the  wind' 
changed  from  7  miles  from  the  south-east,  in  the  early  morning,  to 

3  miles  from  the  west  at  midnight,  the  highest  velocity  being  12  miles 
from  the  south-west  for  a  few  minutes  about  3:37  P.  M. 

At  New  York,  on  the  6th,  the  wind  changed  from  7  miles  from  the 
west,  in  the  early  morning,  to  17  miles  from  the  north-west,  at  mid- 
night, the  highest  velocity  being  36  miles  from  the  south-east  for  a  few 
minutes  about  .9 145  P.  M.  On  the  7th,  the  wind  changed  from  14 
miles  from  the  east,  in  tlie  early  morning,  to  19  miles  from  the  north- 
east, at  midnight,  the  highest  velocity  being  30  miles  from  the  north- 
east for  a  few  minutes  about  i  :40  P.  M.  .  On  the  8th,  the  wind  changed 
from  17  miles  from  the  north-east,  in  the  early  morning,  to  9  miles 
from  the  south-east,  at  midnight,  the  highest  velocity  being  52  miles 
from  the  north-east  for  a  few  minutes  alx)ut  2 152  P.  M.  On  the  9th, 
the  wind  changed  from  1 1  miles  from  the  east  in  the  early  morning,  to 

4  miles  from  the  south-east  at  midnight,  the  highest  velocity  being  17 
miles  from  the  south-east  for  a  few  minutes  about  5 14$  P.  M. 

There  did  not  appear  to  be  any  real  danger  from  the  weather  to  sea- 
worthy barges  until  about  the  time  of  the  accident.  If  a  sheltered  har- 
bor had  been  then  available,  it  would  doubtless  have  been  prudent  to 
seek  it  but  it  was  too  late  to  turn  back  and  the  best  course  seemed  to 
be  to  go  on. 

I  do  not  find  that  any  of  the  allegations  of  fault  are  sustained  and 
the  libel  should  be  dismissed. 


In  re  WALTERS. 

(Circuit  Court,  S.  D.  New  York.    February  2, 1904.) 

1.  Cbiminal  Law— Federal  Pbisoneb9—Sentej«ce— Place  of  ExBcunoir. 

Under  Rev.  St.  U.  S.  §  5541  [U,  S.  Comp.  St  1901.  p.  3721],  providing 
that.  In  every  case  where  any  person  convicted  of  an  offense  against  the 
United  States  is  sentenced  to  imprisonment  for  a  longer  period  than  a 
year,  the  court  by  which  the  sentence  is  passed  may  order  the  same  to 
be  executed  In  any  state  jail  or  penitentiary  within  the  district  in  which 
the  court  is  held,  the  use  of  which  is  allowed  by  the  State  Legislature 
for  that  purpose,  the  Circuit  Court  of  the  United  States  sitting  in  New. 
York,  in  which  relator  was  convicted  on  two  different  occasions  and  sen- 
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tenoed  to  terms  exceeding  one  year,  was  authorized  to  direct  that  his 
earlier  sentence  should  be  executed  at  the  Erie  County  Penitentiary,  and 
his  later  sentence  at  Sing  Sing  Prison. 

2.  Sams— Cbedits  fob  Good  Behaviob— Statxttbs. 

Since  Laws  N.  Y.  1886,  p.  28,  c.  21,  provides  a  full  scheme  for  giving 
credits,  to  prisoners  confined  In  its  state  prisons,  for  good  behavior,  and 
Is  therefore  made  applicable  to  federal  prisoners  confined  therein  by  Rev. 
St  U.  S.  §  5544  [U.  S.  Ck)mp.  St  1901,  p.  3721],  Act  Cong.  June  21,  1902, 
c  1140,  32  Stat  397  [U.  S.  Comp.  St  Supp.  1903,  p.  448],  providing  a 
scheme  of  credits  for  federal  prisoners,  does  not  apply  to  such  prisoners 
confined  In  the  state  prisons  of  New  York  who  were  sentenced  before  its 
enactment 

8.  Same— Good  Time— FoBFErruBS. 

Where,  at  the  time  of  relator's  sentence  for  a  federal  ofl^ense,  to  be 
served  in  a  New  York  penitentiary,  he  was  subject  to  Laws  N.  Y.  1886. 
p.  28,  c.  21,  providing  a  scheme  of  credits  for  good  behavior  for  all  pris- 
oners so  confined,  and  he  was  discharged  a  year  and  ten  months  before 
the  expiration  of  his  sentence  by  reason  of  credits  earned  under  such  act 
Bucb  discharge  was  conditional  on  his  nonconviction  of  a  felony  before  the 
entire  period  of  his  sentence  had  expired,  as  provided  by  section  14 
thereof ;  and  on  his  being  so  convicted,  and  again  sentenced  to  imprison- 
ment in  a  New  York  prison,  the  authorities  in  charge  thereof  were  au- 
thorized to  detain  him  for  a  period  equal  to  the  amount  of  good  time  so 
previously  earned,  in  addition  to  his  subsequent  sentence. 

John  Cunneen,  Atty.  Gen.,  and  Henry  L.  Burnett,  U.  S.  Atty. 
John  J.  Halligan,  for  the  relator. 

•  THOMAS,  District  Judge.  The  relator,  Walters,  was  sentenced 
by  the  United  States  Circuit  Court  on  March  13,  1899,  for  a  term  of 
seven  years,  and  to  pay  a  fine  of  $2,500.  It  was  directed  that  the  sen- 
tence should  be  executed  in  Sing  Sing  Pris<Hi,  and  that  he  should  stand 
committed  until  the  fine  was  paid.  He  has  served  for  such  time  that, 
aside  from  the  pa3mient  of  the  fine,  he  would  be  entitled  to  a  discharge 
on  account  of  commutations  allowed  by  the  statute  of  the  state,  if  it 
were  not  for  the  act  of  the  state  of  ]>few  York  passed  February  23, 
1886  (Laws  1886,  p.  28,  c  21),  which,  as  contended,  requires  that  the 
defendant  serve  a  further  time  equal  to  the  commutation  received  upon 
a  former  sentence  in  an  action  in  the  same  federal  court.  The  act 
fixes  the  commutation  that  may  be  earned  by  "eVery  convict  confined 
in  any  state  prison  or  penitentiary  in  this  state"  (section  i).  It  re- 
quires that,  "on  any  day  not  later  than  the  twentieth  day  of  each 
month,  the  agent  and  warden  of  each  of  the  state  prisons  *  *  * 
shall  forward  to  the  Governor  a  report  *  *  *  of  any  convict  or 
convicts  who  may  be  discharged  the  following  month  by  reason  of 
the  commutation  of  his  or  her  sentence  *  *  *  in  the  manner 
hereinafter  provided" ;  and  directs  that  the  report  shall,  among  other 
things,  state  "the  amount  of  commutation  recommended,  and  the  date 
for  discharge  from  the  prison  *  *  *  if  allowed"  (section  4).  The 
statute  (section  6)  provides  for  the  formulation,  by  the  Superintendent 
of  State  Prisons,  of  rules  governing  the  allowance  or  disallowance  of 
commutations,  and  for  the  change  of  such  rules  by  the  same  officer, 
and  for  furnishing  a  copy  of  such  rules  "to  every  convict  entitled  to 
the  benefits  of  this  act."  The  seventh  section  of  the  act  provides  that, 
"for  the  purpose  of  applying  the  rules    *     *     *     for  the  allowance  or 
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disallowance  of  commutation  for  the  good  conduct  of  any  convict,  a 
board  shall  be  constituted  in  each  of  the  prisons  and  penitentiaries  of 
this  state,  to  consist  of  the  agent  and  warden  in  each  of  the  state 
prisons  and  the  principal  keeper  and  the  physician  therein;  and  the 
warden  or  superintendent  in  each  of  the  penitentiaries  of  this  state, 
the  deputy  or  principal  keeper  and  the  physician  therein,  or  of  the 
persons  acting  in  their  st«ui";  and  that  "this  board  shall  meet  (Mice 
in  each  month  before  the  date  fixed  for  the  transmission  of  their  re- 
port to  the  Governor,  as  hereinbefore  provided,  and  proceed  to  deter- 
mine the  amount  of  commutation  which  they  shall  recommend  to  be 
allowed  to  any  convict,  which  shall  not  in  any  case  exceed  the  amount 
fixed  by  this  act" ;  and  that  "they  shall  have  full  discretion  to  recom- 
mend the  withholding  the  allowance  of  commutation  for  good  conduct, 
oi  a  part  thereof,  as  a  punishment  for  offenses  against  the  discipline 
of  the  prison  or  penitentiary,  in  accordance  with  the  rules  hereinbefore 
mentioned."    The  eighth  section  provides : 

"In  all  cases,  however,  when  the  board  shall  recommend  the  withholding 
of  the  allowance  of  the  whole  or  any  part  of  commutation  for  good  conduct, 
they  shall  forward  with  their  report  to  the  Governor  the  reasons  in  writing 
for  such  disallowance  and  the  Governor  may,  in  his  discretion,  decrease  or 
increase  the  amount  of  commutation  as  recommended  by  the  said  board,  but 
he  shall  not  increase  the  same  beyond  the  amount  fixed  by  this  act** 

Sections  13,  14,  16,  and  17  provide : 

"Sec.  18.  The  Governor,  upon  the  receipt  of  the  report  recommending  the 
allowance  of  commutation  of  sentences  of  convicts  for  good  conduct,  as  pro- 
vided for- in  this  act,  may,  in  his  discretion,  allow  the  same  and  place  the 
names  of  all  those  convicts  whom  he  may.  determine  to  commute  upon  one 
warrant,  and  direct  the  same  to  the  agent  and  warden  of  the  state  prison,  or 
the  warden  or  superintendent  of  the  penitentiary  wherein  such  convicts  may 
be  confined,  who  shall  thereupon  proceed  to  execute  such  warrant  by  dis- 
charging the  convicts  mentioned  therein  on  the  date  fixed  for  their  discharge. 

"Sec  14.  The  Governor  shall,  in  commuting  the  sentences  of  convicts  as  pro- 
vided for  in  this  act,  annex  a  condition  to  the  effect  that  if  any  convict  so 
commuted  shall,  during  the  period  between  the  date  of  his  or  her  discharge, 
by  reason  of  such  commutation  and  the  date  of  the  expiration  of  the  full 
term  for  which  he  or  she  was  sentenced,  be  convicted  of  any  felony,  he  or  she 
shall,  in  addition  to  the  penalty  which  may  be  imposed  for  such  felony  com- 
mitted in  the  interval  as  aforesaid,  be  compelled  to  serve  In  the  prison  or  peni- 
tentiary in  which  he  or  she  may  be  confined  for  the  felony  for  which  he  or 
she  Is  so  convicted,  the  remainder  of  the  term  without  commutation  which  he 
or  she  would  have  been  compelled  to  serve  but  for  the  commutation  of  his  or 
her  sentence  as  provided  for  in  this  act." 

"Sec  16.  Upon  the  receipt  of  any  convict  In  any  prison  or  penitentiary  In 
this  state  who  shall  be  entitled  to  the  benefits  of  this  act,  the  provisions  of 
the  same  shall  be  read  to  him  or  her,  and  the  meaning  of  the  same  shall  be 
fully  explained  to  him  or  her  by  the  clerk  of  the  prison  or  penitentiary. 

"Sec  17.  Upon  the  discharge  of  any  convict  by  reason  of  commutation  of 
sentence  for  good  conduct,  the  provisions  of  sections  fourteen  and  fifteen  of 
this  act  shall  be  read  to,  and  their  nature  fully  explained  to  him  or  her  by  the 
olerk  of  the  prison  or  penitentiary." 

In  the  present  case  Joseph  Walters  was  sentenced  to  Erie  County 
Penitentiary  on  May  9,  1893,  by  the  Circuit  Court  of  the  United  States, 
for  the  term  of  six  years,  and  was  discharged  on  July  13,  1897,  having 
earned  a  commutation,  for  good  conduct,  of  one  year  and  ten  months. 
Within  a  year  and  ten  months  after  such  discharge  he  was  convicted 
of  the  felony  for  which  he  is  now  serving  sentence.    The  authorities 
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at  Sing  Sing  Prison  detain  him  for  the  purpose  of  serving  the  time 
for  which  he  received  commutation  of  his  earlier  sentence.  The  <mly 
question  is  whether  such  detention  is  justified  by  the  act  of  1886. 

The  court  was  authorized  to  direct  that  relator's  earlier  sentence 
should  be  executed  at  the  Erie  County  Penitentiary,  and.  his  later  sen- 
tence at  Sing  Sing  Prison  (Rev.  St.  U.  S.  §  5541  [U.  S.  Comp.  St.  1901, 
p.  3721]),  and  he  thereupon  became  in  all  respects  "subject  to  the  same 
discipline  and  treatment  as  convicts  sentenced  by  the  courts  of  the 
state  or  territory  in  which  such  jail  or  penitentiary  is  situated;  and, 
while  so  confined  therein,  was  "exclusively  under  the  control  of  the 
officers  having  charge  of  the  same,  under  the  laws  of  such  state  or 
territory."  Rev.  St.  §  553Q  [U.  S.  Comp.  St.  1901,  p.  3720].  Sec- 
tions 5543  and  5544  [U.  S.  Comp.  St.  1901,  p.  3721]  provide: 

"Sec.  5543.  All  prisoners  who  have  been,  or  may  be,  convicted  of  any  off  ease 
against  the  law&  of  the  United  States,  and  confined  in  any  state  Jail  or  peni- 
tentiary In  execution  of  the  Judgment  npon  such  conviction,  who  so  conduct 
themselves  that  no  charge  for  misconduct  Is  sustained  against  them,  shall  have 
a  deduction  of  one  month  in  each  year  made  for  the  term  of  their  sentence, 
and  shall  be  entitled  to  their  discharge  so  much  the  sooner,  upon  the  certificate 
of  the  warden  or  keeper  of  such  Jail  or  penitentiary,  with  the  approval  of  the 
Attorney  General. 

"Sec.  5544.  The  preceding  section,  however,  shall  apply  to  such  prisoners 
only  as  are  confined  in  Jails  or  penitentiaries  where  no  credits  for  good  be- 
havior are  allowed;  but,  in  other  cases,  all  prisoners  now  or  hereafter  con- 
fined in  the  Jails  or  penitentiaries  of  any  state  for  offenses  against  thh  United 
States,  shall  be  entitled  to  the  same  rule  of  credits  for  good  behavior  ap- 
plicable to  other  prisoners  in  the  same  Jail  or  penitentiary." 

Act  Cong.  March  3,  1875,  c-  H5,  §  i,  18  Stat.  479  [U.  S.  Comp.  St 
1 90 1,  p.  3722],  provides: 

"That  aU  prisoners  who  have  been,  or  shall  hereafter  be,  convicted  of  any 
offense  against  the  laws  of  the  United  States,  and  confined,  in  execution  of  the 
Judgpoient  or  sentence  upon  such  conviction,  in  any  prison  or  penitentiary  of 
any  state  or  territory  which  has  no  system  of  commutation  for  its  own  pris- 
oners, shall  have  a  deduction  from  their  several  terms  of  sentence  of  five  days 
in  each  and  every  calendar  month  during  which  no  charge  of  misconduct  shall 
have  been  sustained  against  each  severally,  who  shall  be  discharged  at  the 
expiration  of  his  term  of  sentence  less  the  time  so  deducted,  and  a  certificate 
of  the  warden  or  keeper  of  such  prison  or  penitentiary  of  such  deduction  shall 
be  entered  on  the  warrant  of  commitment :  provided,  that,  If  during  the  term 
of  imprisonment  the  prisoner  shall  commit  any  offense  for  which  he  shall  be 
convicted  by  a  Jury,  all  remissions  theretofore  made  shall  be  thereby  an- 
nulled." 

Act  June  21,  1902,  c  1140,  32  Stat.  397  [U.  S.  Comp.  St.  Supp.  1903, 
p.  448],  provides: 

"Section  1.  That  each  prisoner  who  has  been  or  shall  hereafter  be  convicted 
of  any  offense  against  the  laws  of  the  United  States,  and  is  confined,  in  execu- 
tion of  the  judgment  or  sentence  upon  any  such  conviction,  in  any  United 
States  penitentiary  or  Jail,  or  in  any  penitentiary,  prison,  or  Jail  of  any  state 
or  territory,  for  a  definite  term,  other  than  for  life,  whose  record  of  conduct 
shows  that  he  has  faithfully  observed  all  the  rules  and  has  not  been  subjected 
to  punishment,  shall  be  entitled  to  a  deduction  from  the  term  of  his  sentence, 
to  be  estimated  as  follows,  commencing  on  the  first  day  of  his  arrival  at  the 
penitentiary,  prison,  or  jail :  Upon  a  sentence  of  not  less  than  six  months  nor 
more  than  one  year,  five  days  for  each  month ;  upon  a  sentence  of  more  than 
one  year  and  less  than  three  years,  six  days  for  each  month ;  upon  a  sentence 
of  not  less  than  three  years  and  less  than  five  years,  seven  days  for  each 
month;  upon  a  sentence  of  not  less  than  five  years  and  less  than  ten  years. 
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eight  days  for  each  month ;  npdn  a  sentence  of  ten  years  or  more,  ten  days  for 
each  month.  When  a  prisoner  has  two  or  more  sentences,  the  aggregate  of  his 
several  sentences  shall  be  the  basis  npon  which  his  deduction  shall  be  esti- 
mated. 

**Sec.  2.  That  in  the  case  of  convicts  in  any  United  States  penitentiary,  the 
Attorney  General  shall  have  the  power  to  restore  to  any'  snch  convict  who  has 
heretofore  or  may  hereafter  forfeit  any  good  time  by  violating  any  existing 
law  or  prison  regulation  such  portion  of  lost  good  time  as  may  be  proper,  in 
his  judgment,  upon  recommendations  and  evidence  submitted  to  him  by  the 
warden  in  charge.  Restoration,  in  the  case  of  the  United  States  convicts  con- 
fined in  state  and  territorial  institutions,  shall  be  regulated  in  accordance 
with  the  rules  governing  such  institutions,  respectively. 

**Sec.  3.  That  this  act  shall  take  effect  and  be  in  force  from  and  after  thirty 
days  from  the  date  of  its  approval,  and  shall  apply  only  to  sentences  Imposed 
by  courts  subsequent  to  the  time  that  this  act  takes  effect,  as  hereinbefore  pro- 
vided. Prisoners  serving  under  any  sentence  imposed  prior  to  such  time  shall 
be  entitled  and  receive  the  commutation  heretofore  allowed  under  existing 
laws.  Such  existing  laws  are  hereby  repealed  as  to  all  sentences  imposed 
subsequent  to  the  time  when  this  act  takes  effect" 

The  last  act  is  not  applicable,  as  it  does  not  affect  persons  sentenced 
before  its  enactment  Inasmuch  as  the  act  of  the  state  of  New  York 
of  i886  does  provide  a  full  scheme  for  giving  credits  for  good  be- 
havior, it  is  made  applicable  by  section  5544,  Rev.  St  The  relator 
was  released  from  the  Erie  County  Penitentiary  solely  through  the 
force  of  the  state  act  Without  the  benefit  of  such  act,  he  must  have 
remained  for  the  longer  period  of  i  year  and  lo  months.  But  he  re- 
ceived such  commutation  conditionally.  It  was  not  an  absolute  dis- 
charge. There  was  no  law  for  an  absolute  discharge.  The  good  be- 
ha:vior  must  have  been  earned  pursuant  to  the  rules  established  by  the 
superintendent.  Report  thereon  to  the  Governor  of  the  state  was  re- 
quired, and  action  by  the  Governor  was  required  to  grant  or  to  con- 
firm the  commutation;  and  the  Governor  had  no  power  to  grant  it 
except  upon  the  condition  that,  if  relator  was  convicted  of  a  felony 
before  the  expiration  of  the  i  year  and  10  months,  he  should  serve  for 
a  like  time  in  connection  with  the  immediate  sentence  for  his  later  of- 
fense. There  is  no  lexical  escape  from  this  conclusion,  and  it  is  sup- 
ported by  the  decision  in  Re  Willis  (C.  C.)  83  Fed.  148.  It  is  tinim- 
portant  that  in  the  Willis  Case  the  first  imprisonment  was  upon  a  judg- 
ment of  the  state  court,  while  the  second  sentence  was  pursuant  to  a 
sentence  in  the  federal  court ;  nor  is  it  important  in  this  case  that  both 
sentences  are  from  the  federal  Court.  In  neither  case  could  the  pris- 
oner earn  or  receive  commutation  except  under  the  statute  of  1886, 
and  that,  too,  upon  the  condition  subsequent  which  he  violated,  and 
which  must  result  in  his  detention  until  he  shall  have  fulfilled  the  re- 
quirement following  such  breach,  as  commanded  by  the  law  of  tlie 
state.    In  re  Raymond  (D..C.)  no  Fed.  155. 

The  writ  is  di^missed^ 
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DAILET  V.  CITY  OF  NEW  YORK  et  aL 
(District  Court,  S.  D.  New  York.    March  2,  1904.) 

1.  Admibaxtt  Jukisdiction— Mabitime  Torts— Place  of  Injury. 

The  city  of  New  York  was  engaged  in  filling  up  Riker's  Island  In  Bast 
River,  embankments  and  cribwork  having  been  constructed  around  the 
outside,  leaving  a  gap  through  which  the  tide  ebbed  and  flowed,  and 
through  which  tugs  and  scows  passed  into  the  interior,  carrying  material 
for  filling.  A  scow,  having  been  so  towed  in,  was  left  until  the  tide  ebbed, 
when  she  settled  on  a  projection  in  the  bottom  and  was  Injured.  Beld^ 
that  the  injury  occurred  in  navigable  water,  and  that  an  action  to  recover 
damages  therefor  was  within  the  jurisdiction  of  a  court  of  admiralty. 

2.  Save— Breach  op  aiARiriME  Contract. 

A  suit  to  recover  for  an  injury  to  a  scow  from  a  charterer,  whose  duty 
it  was  to  exercise  ordinary  care  to  return  her  to  the  owner  in  good  condi- 
tion, arises  out  of  a  maritime  contract,  and  is  within  the  admiralty  juris- 
diction, irrespective  of  the  place  of  the  injury. 

8.   ShIPPINO— LIABILITT  OF  CHARTERER  FOR  InJTTRY  OF  ScOW^NEGLIOBNCE. 

Libelant  hired  a  scow  to  the  city  to  be  employed  in  carrying  material 
for  filling  in  a  submerged  island.  After  being  towed  by  a  tug  to  the 
place  where  it  was  desired  to  unload  her,  the  tide  receding,  she  settled  on 
a  projection  on  the  bottom  and  was  injured.  Held,  that  the  injury  was 
due  to  negligence  chargeable  to  the  charterer,  which  directed  the  move- 
ment of  the  scow  and  selected  the  place  where  she  was  to  lie  for  unloading, 
and  not  to  the  libelant,  who,  although  knowing  the  general  character  of 
the  work  in  which  she  was  to  be  used,  had  no  knowledge  of  the  coDdition 
of  the  bottom,  and  no  control  over  her  movements. 

In  Admiralty.    Action  for  injury  to  a  scow  while  under  charter.  • 

Alexander  &  Ash,  for  libellant. 

John  J.  Delany  and  E.  Crosby  Kindleberger,  for  city  of  New  Yoric 

Hyland  &  Zabriskie,  for  Joseph  Borro, 

ADAMS,  District  Judge,  The  libellant,  Margaret  Dailey,  in  De- 
cember, 1902,  was  the  owner  of  the  scow  Bill,  which  she  chartered 
to  the  city,  for  use  in  the  department  of  Street  Cleaning,  for  the  pur- 
pose of  transporting  and  removing  ashes,  street  sweepings  and  refuse 
material.  The  charter  was  a  verbal  one,  not  for  any  specific  period, 
and  liable  to  be  terminated  at  any  time  by  either  party.  The  scow's 
crew  consisted  of  one  man,  whose  duty  it  was  to  look  after  the  own- 
er's interest. 

The  city  at  the  time  was  engaged  in  filling  up  Riker's  Island,  in 
the  East  River,  and  was  delivering  street  sweepings  etc.  to  the  con- 
tractors employed  in  that  work.  The  scow  was  loaded  at  a  dump  in 
the  East  River  and  towed  to  Riker's  Island.  On  the  13th  of  Decem- 
ber, she  was  towed,  in  connection  with  several  other  scows,  through 
a  gap  left  for  the  purpose,  in  the  embankments  and  crib  work,  form- 
ing the  outside  of  the  island,  by  the  tug  Rescue,  which  was  in  the 
employ  of  the  Moran  Towing  Line,  and  not  in  the  employ  of  either 
of  the  respondents,  so  far  as  the  evidence  satisfactorily  discloses.  She 
was  taken  in  at  about  high  water.  Upon  the  recession  of  the  tide, 
she  took  the  ground  and  lying  upon  a  hump,  which  permitted  her  to 
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1 2.  See  Admiralty,  vol.  1,  Cent  Dig.  §  154. 
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sag  at  each  end,  she  was  twisted  and  injured.  The  action  was  brought 
to  recover  the  resulting  damage,  amounting,  it  is  said,  to  $368. 

On  the  trial,  a  question  of  jurisdiction  was  raised  by  the  respond- 
ent Borro  and  joined  in  by  the  city,  it  being  urged  that  admiralty 
could  not  take  cognizance  of  the  injury,  because  the  accident  did  not 
happen  on  public  navigable  waters.  Since  the  trial,  the  city  has  with- 
drawn any  objection  as  to  the  jurisdiction,  on  the  ground  that  the 
hiring  of  the  scow  was  maritime  in  its  character  and  would  justify 
the  exercise  of  the  court's  jurisdiction  without  regard  to  the  question 
of  the  navigability  of  the  waters.  The  point,  however,  is  still  in- 
sisted upon  by  the  respondent  Borro,  who  cites  The  Arkansas  (D.  C.) 
17  Fed.  384,  and  Leovy  v.  United  States,  177  U.  S.  621,  20  Sup.  Ct. 
797,  44  L.  Ed.  914.  These  authorities,  however,  do  not  sustain  the 
'  contention  that  tliere  was  an  absence  of  jurisdiction  here. 

The  Arkansas  was  a  case  of  collision,  which  happened  during  an 
extraordinary  flood,  between  the  respondents*  steamer  and  a  depot 
building,  erected  upon  the  bank  of  the  Mississippi  River.  It  was  held, 
that  there  was  no  jurisdiction  to  compel  the  steamer  to  pay  the  dam- 
ages, because  the  injury  complained  of  was  done  to  a  land  structure, 
though  the  vessel  was  floated  there  by  the  water.  This  is  in  con- 
formity with  the  general  principle  that  where  an  injury  is  done  upon 
land,  though  it  originated  upon  tiie  water,  the  damage  is  not  a  sub- 
ject of  admiralty  jurisdiction.  The  Plymouth,  3  Wall.  20,  18  L.  Ed. 
125;  Homer  Ramsdell  Co.  v.  Comp.  Gen.  Trans.,  182  U.  S.  406,  411, 
21  Sup.  Ct  831,  45  L.  Ed.  1155. 

Leovy  v.  United  States,  was  a  criminal  prosecution  for  building  a 
dam  across  an  alleged  navigable  stream  of  the  United  States,  under 
the  Act  of  September  13,  1890,  making  it  unlawful  to  build  such 
structure  upon  any  navigable  waters  of  the  United  States,  without 
the  permission  of  tfie  Secretary  of  War,  which  had  not  been  obtained. 
Certain  evidence  as  to  the  navigability  of  the  waters  in  question,  was 
submitted  to  the  jury,  which  found  that  the  waters  were  navigable. 

The  court  said  (page  627,  177  U.  S.,  and  page  799,  20  Sup.  Ct.,  44 
L.  Ed.  914) : 

**Am  respects  navigation  through  Red  Pass,  there  was  some  evidence,  on  the 
part  of  the  goveranient,  that  small  luggers  or  yawls,  chiefly  used  by  fishermen 
to  carry  oysters  to  and  from  their  beds,  sometimes  went  through  this  pass; 
but  it  was  not  shown  that  passengers  were  ever  carried  through  it,  or  that 
freight  destined  to  any  other  State  than  Louisiana,  or.  Indeed,  destined  for 
any  market  In  Louisiana,  was  ever,  much  less  habitually,  carried  through  it 

"The  evidence  on  the  part  of  the  deferdants  showed  that  for  many  years 
these  crevasaes  or  passes  have  been  steadily  growing  shallower  and  narrower, 
and  that  at  the  time  of  closing  Red  Pass  few  of  the  smallest  craft  attempted 
to  pass  through  it,  and  that  the  so-called  mouth,  or  end  of  Red  Pass  next  the 
Gulf,  had  closed  up  and  become  a  mere  marsh.  The  trifilng  use  that  was 
made  of  that  pass  was  restricted  to  the  river  end  of  the  crevasse." 

It  was  held  that  the  finding  of  the  jury  was  not  binding  upon  the 
court,  as  the  evidence  was  inadequate  to  sustain  it,  and  that  the  de- 
fendant should  have  been  acquitted. 

It  is  obvious  that  this  authority  does  not  touch  the  question  under 
consideration,  which  involves  one  of  jurisdiction  in  case  of  a  marine 
tort 


Digitized  by 


Google 


798  128  FEDERAL  RBPORTER. 

The  waters  in  this  case,  were  the  waters  of  the  East  River,  and 
at  the  time  of  the  accident  were  still  subject  to  the  ebb  and  flow  of 
the  tide.  They  were  navigable  in  fact,  at  the  time  of  this  injury,  al- 
though the  work  in  progress  tended  to  create  land  where  the  water 
originally  prevailed.  Vessels  of  various  kinds,  including  steam  tugs 
plied  in  and  out  of  the  enclosure,  which  remained  open  for  the  pur- 
pose of  the  ingress  and  egress  of  such  vessels  during  tiie  work,  be- 
sides being  for  the  larger  part  separated  from  regular  navigable  wa- 
ters by  crib  work  only.  Thfere  cannot,  in  my  judgment,  be  any  doubt 
of  the  navigability  of  the  water  in  question  at  the  time  of  the  ac- 
cident. It  is  too  well  settled  to  admit  of  discussion,  that  the  fact  of 
the  boat  having  taken,  ground,  with  the  recession  of  the  tide,  does  not 
oust  the  admiralty  jurisdiction. 

Jurisdiction  is  sustainable  upon  the  ground,  also,  that  a  maritime* 
duty  was  imposed  upon  the  respondent  by  reason  of  the  nature  of 
the  contracts,  which  related  to  a  vessel  and  required  her  return  to 
the  owners.  Jurisdiction  attaches  in  case  of  a  maritime  contract,  ir- 
respective of  the  question  whether  it  is  to  be  performed  on  land  or 
water.  Insurance  Co.  v.  Dunham,  ii  Wall,  i,  20  L.  Ed.  90;  Wort- 
man  v.  Griffith,  3  Blatchf.  528,  Fed.  Cas.  No.  18,057;  The  Fifeshire 
(D.  C.)  II  Fed.  743;  The  Vidal  Sala  (D.  C)  12  Fed.  207;  Florez  v. 
The  Scotia  (D.  C.)  35  Fed.  916;  The  Ella  (D.  C.)  48  Fed.  569;  Nor- 
wich &  N.  Y.  Transp.  Co.  v.  New  York  Balance  Dock  Co.  (D.  C.) 
22  Fed.  672. 

On  the  merits,  the  questions  upon  which  liability  turns  are,  (i)  was 
the  accident  due  to  negligence  and  (2)  if  so,  whose  negligence  was  it. 
The  libellant  contends  that  both  of  the  respondents  are  liable  in  such 
respects. 

The  city  contends  that  the  libellant  was  the  negligent  party,  (a)  in 
that  by  reason  of  doing  work  in  the  vicinity,  she  knew,  or  should  have 
known,  the  condition  of  the  place,  and  because  the  scow  had  been 
through  the  gap  and  her  master  had  an  opportunity  to  judge  what  the 
scow  would  encounter  in  delivering  her  load ;  (b)  that,  in  any  event,  the 
city  is  not  liable  because  if  there  were  any  negligence,  it  was  the  negli- 
gence of  the  respondent  Borro,  who  would  be  required,  under  the 
analogy  of  the  59th  Rule,  to  respond  directly  to  the  libellant  for  his 
damages. 

The  respondent  Borro,  makes  a  similar  contention  with  respect  to 
the  negligence,  if  there  were  any,  being  the  libellant's,  and  further  urges 
that  no  negligence  has  been  shown  on  his  part,  as  he  had  no  part  in 
selecting  the  locality  where  the  scow  was  injured  but  was  merely  em- 
ployed to  do  the  unloading. 

The  question  is  not  without  difficulty,  and  while  numerous  authori- 
ties have  been  cited,  my  attention  has  not  been  called  to  any  case  in 
point.  It  is  quite  evident  that  the  principles  which  govern  wharfage 
cases  do  not  apply,  because  here  there  was  no  implied  guaranty  that 
the  place  where  the  boat  was  invited  was  safe  for  her  to  remain  and 
negligence  can  not,  in  this  case,  be  imputed  by  reason  of  such  an  acci- 
dent happening.  Nevertheless,  the  accident  was  due  to  negligence, 
because  the  hump  of  earth,  or  whatever  the  vessel  rested  upon,  made 
the  place  unfit  for  the  boat  to  lie  upon  while  unloading. 


Digitized  by 


Google 


DAILET  V.  CITT  OF  NEW  YORK.  799 

I  do  not  consider  that  the  libellant  should  be  held  responsible  in  any 
way  for  what  happened.  She  had  no  control  over  the  scow,  it  being  in 
charge  of  the  city,  which  directed  its  moveunents.  Moreover,  neither 
the  agents  of  the  libellant,  who  were  doing  work  in  the  vicinity,  but 
on  the  outside  of  the  crib  work,  nor  the  master  on  board,  had  any  notice 
of  the  condition  of  the  bottom  where  the  scow  was  to  li^e,  nor  any  reason 
to  believe  that  it  would  be  unsafe  for  a  scow  in  her  good  condition. 

The  city's  agents,  however,  should  have  known  of  the  danger  tViey 
were  subjecting  the  scow  to  in  sending  her  to  the  place  she  was  made 
to  lie,  and  it  was  sufficient  to  establish  negligence  against  the  city,  un- 
der the  circumstances  of  the  work  being  in  general  charge  of  and  done 
for  its  benefit.  It  is  eyident  there  would  have  been  no  difficulty  in  as- 
certaining the  dangerous  character  of  the  place,  which  was  such  as 
to  cause  the  scow  to  drop  at  both  ends  with  the  falling  of  the- tide.  The 
city  was  guilty  of  the  sin  of  omission.  Moreover,  it  was  its  primary 
duty,  as  bailee,  to  take  ordinary  care  of  the  scow,  so  that  she  could  be 
returned  to  the  owner  in  the  same  condition  as  received,  ordinary 
wear  and  tear  excepted.  The  Barnstable,  t8i  U.  S.  464,  468,  21  Sup. 
Ct.  684,  45  L.  Ed.  963.  The  exercise  of  ordinary  care  would  have  pre- 
vented the  vessel  from  receiving  the  injury  from  an  obstruction  on  the 
bottom  by  which  she  sustained  a  dangerous  twisting.  The  four  other 
scows  towed  to  the  place,  and  lying  near  this  one,  two  ahead  and  two 
astern,  were  not  injured.  The  bottom  was  bare  at  low  water  and  it  is 
obvious  that  some  examination  of  the  place  where  she  was  to  lie  would 
have  revealed  its  dangerous  nature. 

The  remaining  question  is,  was  the  respondent  Borro  responsible  for 
or  did  he  participate  in  the  negligence.  It  appears  that  he  was  one  of 
the  contractors  to  fill  in  the  island  and  was  working  independently  of 
supervision  by  the  city.  He  was  apparently  in  charge  of  this  part 
of  the  work  and  it  was  his  duty  to  unload  the  scows-.  The  libel  alleges 
that  he  was  at  the  time  the  "servant,  agent  and  employee"  of  the  city. 
This  is  denied  by  Borro.  The  proof  does  not  show  just  what  his  rela- 
tions were  to  the  work.  His  legal  connection  with  the  work  has  not 
been  made  plain  and  I  do  not  find  sufficient  testimony  to  establish  a 
charge  of  negligence  against  him.  The  libellant  urges  that  Borro 
being  the  employer  of  the  tug  which  placed  the  scow,  negligence  can 
be  imputed  to  him  for  what  happened,  but  even  such  relation  has  not 
been  established.  Moreover,  it  does  not  certainly  appear  that  the  tug 
was  in  fault.  There  does  not  seem  to  be  any  doubt  about  the  city's 
responsibility,  especially  in  view  of  its  relation  to  the  scow,  and  I 
consider  it  more  just  to  let  damages  rest  with  it,  than  to  seek,  through 
imperfect  sources,  for  another  party  to  be  made  liable,  in  whole  or  in 
part. 

Decree  for  the  libellant  against  the  city,  with  an  order  of  reference. 
Libel  dismissed  as  to  Borro. 
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SPBBRT  &  HUTCHINSON  CO.  v.  MECHANICS'  CLOTHING  COu 

(Circuit  Court,  D.  Rhode  Island.    February  liii,  1904.) 

No.  2,651. 

1,  Injunction— Obottnds—Intebfebengb  with  Contbact. 

Complainant  company  issued  trading  stamps,  which  it  sold  to  mer- 
chants under  a  contract  that  they  should  be  given  out  to  customers  as 
.a  special  discount  for  cash,  one  stamp  for  each  10  cents  worth  of  goods 
purchased.  The  contract  provided  that  the  stamps  when  so  issued  would 
be  redeemed  by  complainant  in  goods  when  presented  in  books  containing 
990  stamps  each,  that  they  should  only  be  given  out  in  the  manner  pre- 
scribed, and  that  the  property  in  and  title  to  the  stamps  should  remain 
In  complainant  It  also  issued  advertising  books  to  the  public,  which 
did  not  give  the  terms  of  the  contracts  with  merchants,  or  state  the  re- 
quirement that  the  stamps  must  be  presented  in  books,  but  represented 
that  eaoh  stamp  jvas  redeemable,  nor  did  the  stamps  show  such  omdition 
on  their  face,  ueldy  that  the  title  to  the  stamps  while  they  remained  in 
the  hands  of  the  merchant  was  a  limited  one,  and  he  acquired  no  right 
to  dispose  of  them  otherwise  than  according  to  the  contract,  and  that 
complainant  was  entitled  to  an  injunction  to  restrain  a  defendant  from 
unlawfully  interfering  with  its  contracts  by  inducing  merchants  to  sell 
the  stamps  in  violation  thereof,  and  by  selling  the  stamps  so  purchased 
to  other  merchants  having  no  contracts  with  complainant,  defendant  hav- 
ing full  knowledge  of  the  terms  of  such  contracts. 

2.  Same— Fraudulent  *iNTEBFEBENCE  with  Comfiainant'b  Business. 

Defendants,  having  obtained  quantities  of  such  stamps,  in  part  by  pur- 
chase from  merchants,  and  in  part  from  customers  of  such  merchants 
to  whom  they  had  been  regularly  issued,  gave  them  out  to  their  own  cus- 
tomers in  such  quantities  as  they  chose.  They  also  advertised  that  they 
had  special  arrangements  with  complainant  by  which  they  were  authorized 
to  give  double  the  usual  number  of  stamps  with  purchases  from  their  store, 
and  offered  to  redeem  any  of  complainant's  stamps  either  in  goods  or 
in  cash,  whereas  in  fact  they  had  no  contract  with  complainant  Held, 
that  such  manner  of  advertising  was  a  fraud  upon  complainant,  and  en- 
titled it  to  an  injunction  restraining  the  same,  as  well  as  the  use  of  the 
stamps  by  defendants,  in  so  far  as  they  were  acquired  by  purchase  from 
merchants  in  violation  of  their  contracts ;  and  that  as  there  was  no  way 
of  distinguishing  between  the  stamps  so  acquired,  and  those  obtained 
from  customers  of  merchants  having  contracts  with  complainant  who 
issued  them  in  accordance  with  the  contract,  the  injunction  would  be 
extended  to  all. 

In  Equity.    On  motion  for  preliminary  injunction. 

W.  Benson  Crisp,  John  S.  Murdock,  and  Tillinghast  &  Murdocfc, 
for  complainant. 
Edward  D.  Bassett,  for  defendant 

BROWN,  District  Judge.  This  is  a  petition  for  a  preliminary  in- 
junction to  restrain  the  defendants  Landesman  and  Heller,  copartners 
doing  business  under  the  firm  name  of  the  Mechanics'  Clothing  Com- 
pany, from  issuing,  selling,  or  disposing  of  certain  "green  trading 
stamps."  The  complainant,  a  corporation,  is  engaged  in  what  may 
be  described  as  the  "trading  stamp  business."  It  issues  to  merchants 
coupons,  in  the  form  of  adhesive  stamps,  which  are  given  by  the  mer- 
chant to  his  customers  as  a  special  discount  or  inducement  for  payment 
in  cash.  The  complainant  enters  into  a  special  contract  with  the  mer- 
chant as  to  the  title  and  use  of  the  trading  stamp.  The  company 
agrees  to  advertise  the  business  of  the  merchant,  and  to  distribute  to 
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the  public  books  descriptive  of  the  trading  stamp  business ;  to  main- 
tain a  store  fo^  the  purpose  of  redeeming  stamps  issued  by  the  mer- 
chant; and  to  keep  on  exhibition  in  said  store  goods  with  which  to 
redeem  the  stamps,  *Vhen  presented  in  the  above-mentioned  books 
and  in  lots  of  990  stamps  collected  in  the  general  way."  It  also  ap- 
pears that  the  complainant's  trading  stamps  have  been  extensively  ad- 
vertised by  newspapers,  placards,  and  posters.  The  merchant  agrees 
to  receive  "a  sufficient  number  of  trading  stamps,  to  be  supplied,  as 
a  discount  for  cash  trade,  to  all  persons  who  may  call  for  them,"  and 
to  give  out  said  stamps,  one  for  each  10  cents  represented  in  a  pur- 
chase, 10  stamps  for  one  dollar,  etc.  He  agrees  not  to  dispose  of  the 
stamps  in  any  other  way,  to  pay  the  complainant  a  fixed  price  per 
hundred  for  the  use  of  all  stamps  disposed  of,  and  to  display  signs 
which  read,  "We  give  trading  stamps."  It  is  also  agreed  "that  the 
property  in  and  title  to  said  stamps  remains  with  the"  company.  The 
advertising  book,  or  subscriber's  book,  issued  to  the  public,  does  not. 
inform  the  public  of  the  terms  of  the  agreement  between*  the  company 
and  the  merchant;  for,  while  in  the  contract  the  company  agrees  to 
redeem  stamps  when  presented  in  books  in  lots  of  990  stamps  in  a 
book,  it  is  advertised  to  the  public  that  every  single  trading  stamp  is 
redeemable,  that  various  articles  can  be  procured  for  a  smaller  number 
than  990  stamps,  that  certain  articles  "will  be  exchanged  for  990  green 
trading  stamps,  or  one  filled  bo<^,"  and  that  other  articles  "will  be 
exchanged  for  1980  green  trading  stamps,  or  two  filled  books."  The 
public  is  not  informed  that  stamps  are  redeemable  only  when  pre- 
sented in  books. 

It  is  the  contention  of  the  complainant  that  the  trading  stamp  re- 
mains its  property  even  after  it  has  gone  into  the  hands  of  a  customer 
and  has  been  received  by  him  as  a  discount  for  a  cash  purchase.  Upon 
the  proofs,  I  find  that  the  title  to  the  stamps,  while  they  are  in  the 
hands  of  the  merchant,  is  a  limited  one,  and  that  he  acquires  no  right 
to  dispose  of  them  otherwise  than  according  to  the  contract  It  fol- 
lows that  merchants  who  should  sell  the  stamps  or  dispose  of  them  not 
in  the  way  prescribed,  would  violate  the  contract  with  the  company. 

The  complainant  has  introduced  evidence  that  the  defendants  had 
in  their  possession  stamps  which  could  only  have  been  acquired  by 
the  defendants  from  merchants  who  had  disposed  of  them  in  a  manner 
not  authorized  by  the  contract.  There  is  also  evidence  tending  to  show 
that  the  defendants  have  solicited  merchants,  under  contract  with  the 
complainant,  to  purchase  trading  stamps,  and  have  sold  trading  stamps 
to  such  merchants.  The  evidence  is  sufficient  to  show  that  the  de- 
fendants have  full  knowledge  of  the  character  of  the  contract  between 
the  merchant  and  the  company,  and  that  they  have  deliberately  sought 
to  induce  merchants  to  break  these  contracts,  to  the  detriment  of  the 
complainant.  That  the  complainant  is  entitled  to  an  injunction  to 
restrain  the  defendants  from  such  unlawful  interference  with  its  con- 
tracts seems  to  be  well  established.  In  Exchange  Telegraph  Co.  v. 
Gregory,  L.  R.  i  Q.  B.  147,  it  was  said : 

"It  l8  not,  as  I  understand  the  law,  every  procuring  of  a  breach  of  contract 
that  would  give  a  right  of  action.  The  nature  of  the  contract  broken  must 
be  considered." 
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It  hardly  can  be  doubted  that  the  complainant's  business  will  be 
greatly  damaged  by  the  breach  of  its  contracts.  The^e  contracts  are 
generally  uniform  in  requiring  but  one  stamp  to  be  given  for  each  lo 
cents  of  a  purchase,  and,  if  persons  are  enabled  to  issue  stamps  on  bet- 
ter terms  than  those  authorized  by  the  contracts,  there  is  an  impairment 
of  the  value  of  the  trading  stamps  to  each  merchant,  and  a  lessening 
of  his  willingness  to  procure  them  from  the  complainant.  The  defend- 
ants clearly  have  been  guilty  of  fraud  upon  the  complainant  by  ad- 
vertising in  the  newspapers  in  a  manner  which  would  tend  to  induce 
the  public,  as  well  as  the  merchants  who  were  under  contract  with 
the  complainant,  to  believe  that  the  defendants  had  been  authorized  by 
the  complainant  to  give  more  than  the  usual  number  of  trading  stamps. 
They  have  simulated  the  form  of  the  complainant's  advertisements, 
and  have  copied  certain  expressions  in  a  manner  tending  to  aid  the 
deception.    Also,  they  have  issued  a  notice : 

"By  special  arrangement  with  the  company,  the  Mechanics*  will  give  double 
the  usual  number  of  green  trading  stamps  on  all  purchases  all  the  year 
around."  "The  Mechanics'  ia  the  only  store  in  Providence  authorized  to  give 
double  the  usual  number  of  green  trading  stamps  in  all  departments,  every 
day  in  the  week,  every  week  in  the  year.^* 

These  advertisements  have  been  repeated,  the  first  in  evidence  ap- 
pearing December  4,  1903,  and  the  last  in  evidence  on  January  27, 
1004.  The  defendants  have  also  used  the  special  signs  of  the  com- 
plainant in  their  windows,  and  have  exhibited,  in  connection  with 
their  advertisements,  large  numbers  of  trading  stamps.  They  have 
also  issued,  in  a  conspicuous  advertisement,  a  "Notice  to  collectors 
of  S.  &  H.  green  trading  stamps.  S.  &  H.  green  trading  stamps  are 
as  good  as  gold.  In  order  to  notify  the  public  that  green  trading 
stamps  are  as  good  as  gold,  we  have  this  day  made  special  arrange- 
ments to  redeem  all  green  trading  stamps  for  spot  cash."  Offers  are 
also  made  to  exchange  them  for  articles  supplied  by  the  defendants. 
The  defendants  were  in  no  way  authorized  by  the  complainant  either 
to  issue  or  to  redeem  its  trading  stamps,  and  had  made  no  contract  with 
the  complainant.  The  natural  effect  of  these  advertisements  would 
be  to  convey  to  the  public  and  to  merchants  a  false  impression  that 
the  defendants  were  acting  under  the  authority  of  the  complainant, 
both  in  issuing  its  stamps  in  double  quantities,  and  in  redeeming  them 
in  cash  for  the  purpose  of  showing  that  they  were  as  good  as  gold. 
It  surely  is  contrary  to  equity  that,  after  this  course  of  fraudulent 
advertising  to  the  public,  the  defendants  now  should  be  permitted  to 
reap  the  fruits  of  their  fraud,  or  to  issue  trading  stamps  in  fulfillment 
of  their  fraudulent  representations. 

The  only  difficulty  in  the  case  arises  from  the  fact  that  a  very  con- 
siderable proportion  of  the  stamps  in  the  possession  of  the  defendants 
has  been  procured  from  customers.  The  defendants  contend  that  a 
full,  legal  title  to  these  stamps  passed  to  the  customers,  that  the  title 
was  transferable,  and  that  one  who  has  the  legal  title  may  use  them 
for  advertising  purposes  in  such  way  as  he  sees  fit  without  infringing 
upon  any  legal  right  of  the  complainant,  since  the  complainant's  ad- 
vertising scheme  is  not  property  entitled  to  legal  protection.  I  cannot 
accept  ttie  complainant's  contention  that  the  defendants  cannot  acquire 
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from  any  collector  of  the  stamps  any  title  to  the  stamps  of  the  com- 
plainant, or  any  right  to  the  use  thereof.  The  company  contends  that 
the  only  right  which  a  collector  of  the  stamps  acquires  is  that  which  is 
secured  to  him  by  a  merchant  under  contract  with  the  complainant. 
This,  I  think,  is  erroneous.  The  stamp,  on  its  face,  is  a  mere  token, 
which  conveys  no  information  of  the  uses  to  which  it  can  be  put.  The 
public  is  informed  of  those  uses  by  the  advertisements  of  the  com- 
plainant. The  information  conveyed  to  the  public  by  the  complainant 
is  that  these  stamps  are  redeemable  for  goods  exhibited  in  its  stores, 
and  upon  these  goods  a  value  is  placed.  It  is  not  true  that  these 
istamps  are  a  mere  gratuity  to  the  collector.  The  required  considera- 
tion is  that  he  shall  obtain  these  stamps  by  making  cash  pa3mients 
to  one  of  a  designated  nimiber  of  merchants.  He  obtains  such  rights 
as  are  promised  to  him  by  the  complainant.  There  is  no  evidence 
that  he  is  in  any  way  informed,  or  put  upon  inquiry,  as  to  the  specific 
contract  between  the  merchant  and  the  company.  After  advertising 
to  the  public  that  the  stamps  were  redeemable,  that  every  one  was 
redeemable,  the  complainant  surely  would  have  no  right  to  impose  upon 
a  person  who  had  collected  900  stamps  an  obligation  to  collect  90  more 
before  he  could  redeem  them.  Upon  the  complainant's  own  showing 
it  is  not  true  that  the  stamps  are  redeemable  only  when  presented  in 
subscribers'  books ;  and  if  it  were  the  practice  of  the  company  to  im- 
pose upon  the  public  a  condition  of  this  character,  the  complainant 
would  have  no  standing  in  a  court  of  equity.     , 

There  is  no  contention,  however,  that  the  complainant  does  not  per- 
form the  promise  which  it  makes  to  the  public.  A  collector  of  the 
stamps  is  doubtless  a  holder  for  value,  and  there  appears  to  be  no 
reason  why  he  cannot  transfer  a  stamp,  with  his  rights  of  redemption, 
to  any  person  and  upon  such  terms  as  he  may  see  fit.  The  value  of 
the  stamp  resides  in  the  complainant's  promise  of  ultimate  redemption. 
Though  the  stamp  passes  through  many  hands  before  it  is  presented 
for  redemption,  the  complainant's  obligation  to  redeem  is  not  affected. 
It  is,  of  course,  desirable,  from  a  business  point  of  view,  that  only 
merchants  who  procure  stamps  from  the  complainant  should  issue 
them  as  advertisements ;  but,  as  any  merchant  may  give  to  customers 
premiums  in  the  form  of  goods  or  car  tickets,  it  is  difficult  to  see  how 
he  can  be  restrained  from  giving  also  these  stamps,  though  they  were 
issued  by  the  complainant. 

Such  part  of  the  bill  as  relates  to  the  doctrine  of  trade-marks,  so 
far  as  it  has  been  made  to  appear,  is  entirely  irrelevant.  The  stamps 
issued  are  actually  the  stamps  made  by  the  complainant,  and  they  are 
put  forth  as  such.  No  express  restriction  upon  the  use  of  the  stamp 
is  conveyed  to  the  public.  The  complainant  has  not  succeeded  in  di- 
rectly informing  the  collector  that  he  cannot  use  the  stamps  for  ad- 
vertising purposes.  The  argument  under  point  4  of  the  complainant's 
brief,  therefore,  I  deem  unsound  in  fact  and  in  law.  Even  if  a  col- 
lector of  the  stamps  is  put  upon  inquiry,  the  answer  to  the  inquiry 
would  be  found  in  the  advertisements,  issued  by  the  complainant,  that 
each  stamp  is  redeemable ;  and,  even  if  the  defendants  were  put  upon 
inquiry,  they  were  entitled  to  rely  upon  such  information  as  was  con- 
tained in  the  complainant's  public  advertisements,  though  they  had 
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Specific  knowledge  of  the  contract  between  the  merchant  and  the  com- 
pany. It  would  appear  that  the  company  has  done  more  than  it  was 
required  to  do,  and  has  bound  itself  to  the  public  to  redeem  the  stamps, 
whether  presented  in  books  or  otherwise.  If  we  should  accept  the 
complainant's  contention  that  the  public'  has  no  otiier  rights  than  those 
set  forth  in  the  contract  between  the  merchant  and  the  company,  the 
result  would  be  to  dismiss  the  bill. 

If  there  is  any  ground  for  holding  that  a  trading  stamp  once  issued 
cannot  again  be  used  by  its  owner  as  an  advertisement,  it  is  only  that 
suggested  in  the  case  of  National  Telephone  News  Co.  et  al.  v.  West- 
em  Union  Telegraph  Co.,  119  Fed.  294,  56  C.  C.  A.  198,  60  L.  R.  A. 
805,  in  which,  in  rendering  the  opinion  of  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  Judge  Grosscup  said: 

"In  short,  tlie  law  being  clearly  inadequate  to  that  purpose,  equity  should 
see  to  it  that  the  one  who  is  served,  and  the  one  who  seryeSt  each  gets  what 
the  engagement  between  them  calls  for;  and  that  neither,  to  the  Injury  of 
the  other,  shall  appropriate  more." 

It  may,  perhaps,  be  argfued  that  the  repeated  use  of  a  trading  stamp 
for  advertising  purposes  is  so  inconsistent  with  the  understanding  be- 
tween collector  and  company,  and  so  destructive  to  the  business  of  ad- 
vertising in  this  way,  that  it  should  be  restrained.  I  should  hesitate 
to  grant  a  preliminary  injunction  on  such  doubtful  and  debatable 
grounds.  But  it  is  unnecessary  to  consider  what  are  the  limits  of 
the  doctrine  of  the  case  last  cited,  and  how  far  the  principles  applied 
in  tfiat  case  are  applicable  here.    This  may  be  reserved  to  final  hearing. 

The  complainant  clearly  is  entitled  to  an  injunction  on  the  ground 
of  unfair  and  fraudulent  interference  with  its  contracts  and  with  its 
property.  While  it  may  be  that  the  defendants  have  a  clear  legal  title 
to  many  of  the  stamps  which  they  have  collected,  and  even  the  right 
to  use  them  for  advertising  purposes,  it  surely  is  against  conscience 
that  they  should  use  them  in  connection  with  their  fraudulent  adver- 
tisements, or  as  a  part  of  their  present  fraudulent  scheme  and  unwar- 
ranted attack  upon  the  business  of  the  complainant.  By  being  de- 
prived temporarily  of  the  use  of  their  stamps  for  such  fraudulent  pur- 
poses, they  are  not  deprived  of  any  lawful  right,  nor  are  they  deprived 
of  any  lawful  rights  in  losing  any  trade  advantage  from  a  notoriety 
arising  from  their  fraudulent  acts.  As,  from  the  nature  of  the  case, 
the  complainant  can  hardly  be  required  at  this  time  to  make  proof  of 
exactly  what  proportion  of  the  stamps  was  acquired  legally  and  what 
illegally,  as  it  is  hardly  practicable  to  determine  just  what  proportion 
of  the  stamps  have  been  acquired  by  the  use  of  fraudulent  statements, 
and  as  this  confusion  is  the  result  of  the  defendants'  own  acts,  the 
defendants  must  suffer  the  usual  consequences  to  wrongdoers  who 
have  confused  their  own  property  with  that  of  others,  and  must  bear 
the  burden  of  such  delay  as  is  essential  to  the  orderly  ascertainment  of 
the  legal  and  equitable  rights  of  both  parties. 

A  draft  decree  for  a  preliminary  injunction  may  be  presented  ac- 
cordingly. 
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(Circuit  Court,  E.  D.  Louisiana.    January  8,  1904.) 

No.  13,16a 

1.  pLEADiiva— Dkfbnbs  of  Oontbibutobt  Negligence— Mono w  to  Make  Ah- 

8WBB  MOBE  SPBCIFIO. 

Under  the  rule  of  the  federal  courts  that  contributory  negligence  is  a 
matter  of  special  defense,  the  facts  constituting  such  negligence  must  be 
set  out,  and,  where  the  answer  contains  only  a  general  averment,  a  motion 
will  lie  to  require  it  to  be  made  more  specific,  when  under  the  practice 
of  the  state  in  which  the  court  is  sitting,  as  in  Louisiana,  such  motion 
would  lie  as  to  any  matter  of  special  defense. 

At  Law.    On  motion  to  require  answer  to  be  made  more  specific. 

Lapeyre,  Monroe  &  Breazeale,  for  plaintiff. 
Dart  &  Kernan,  for  defendant 

PARLANCE,  District  Judge.  It  is  well*  settled— no  citation  of 
authorities  on  the  point  being  necessary — that,  in  the  federal  courts, 
contributory  negligence  is  a  matter  of  defense.  The  contrary  doc- 
trine prevails  in  the  courts  of  the  state  of  Louisiana. 

There  is  no  reason  why  a  defendant  setting  up  such  a  special  de- 
fense in  a  federal  court  sitting  in  this  state  should  not  be  required  to 
make  it  as  distinct  and  specific  as  the  plaintiff's  demand  is  required  to  be 
made.  Qn  the  issue  raised  by  such  a  special  defense,  the  defendant 
holds  the  affirmative,  and  stands  in  the  attidude  of  a  plaintiff  quoad  the 
special  defense.  If  it  be  but  just  and  fair  that  the  plaintiff  be  required 
to  distinctly  inform  the  defendant  as  to  his  demand,  it  is  equally  just  and 
fair  that  the  defendant,  who  introduces  an  issue  into  the  cause  as  a 
matter  of  special  defense,  should  inform  the  plaintiff  of  the  act  or  acts 
upon  which  reliance  is  placed  in  support  of  that  defense.  This  ques- 
tion has  been  clearly  and  fully  passed  upon  by  Circuit  Judge  Simonton 
in  Mclnerney  v.  Virginia-Carolina  Chemical  Co.,  ii8  Fed.  653.  In 
volume  5,  p.  12,  Ency.  of  Plead.  &  Prac.  verbis  "Contributory  Negli- 
gence," it  is  said: 

'*In  those  states  where  it  is  Incumbent  on  the  defendant  to  plead  contributory 
negligence  specially,  and  where  the  defense  cannot  be  made  under  a  general 
denial,  the  trend  of  the  authorities  is  that  a  general  averment  that  the  plain- 
tiff was  guilty  of  negligence  which  contributed  to  the  injury,  and  that  he  could 
have  avoided  all  damage  by  the  exercise  of  proper  care,  is  not  sufficient  The 
acts  and  defaults  constituting  such  contributory  negligence  should  be  averred." 

Specially  see  the  cases  in  the  notes.  At  page  14  of  the  same  volume 
of  the  same  work,  it  is  said : 

"If  the  defendant,  In  specially  pleading  contributory  negligence,  does  not 
state  the  particulars  in  which  the  plaintiff  was  negligent,  he  may  be  compelled, 
on  motion,  to  make  his  answer  more  definite  and  certain ;  and  that,  although 
he  would  have  been  permitted  to  make  the  defense  of  contributory  negligence 
under  the  general  denial." 

See,  also,  the  note  to  King  v.  Oregon  Short  Line  Co.,  in  59  L.  R. 
A,,  at  page  277. 
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The  plaintifFs  motion  that  the  defendant  s  answer  be  made  more 
specific  concerning  the  defense  of  contributory  negligence  must  be 
granted. 

On  Reargiiment 
(February  23,  1904.) 

This  matter  has  been  carefully  reargued  before  me,  briefs  have 
been  filed,  and  I  have  re-examined  the  matter  de  novo.  The  question 
is:  Must  a  defendant  in  a  personal  injury  case,  brought  in  a  federal 
court  sitting  in  Louisiana,  who  wishes  to  charge  the  plaintiff  with  con- 
tributory negligence,  state  the  acts  which  he  relies  upon  to  substan- 
tiate the  charge,  if,  seasonably  and  before  trial,  he  is  called  upon  by 
the  plaintiff  to  do  so?  Evidently  the  matter  is  one  which,  even  in  a 
federal  court,  is  governed  by  the  procedure  of  the  state  in  which  the 
court  is  sitting.  Rev.  St.  U.^  S.  §  914  [U.  S.  Comp.  St  1901,  p.  684]. 
This  is  distinctly  conceded  in  Canadian  Pacific  Ry.  Co.  v.  Clark  (Second 
Circuit)  73  Fed.,  at  page  81,  20  C.  C.  A.  452,  a  case  much  relied  upon 
by  the  defendant's  learned  counsel  at  the  reargument  and  in  his  brief. 
The  jurisprudence  of  the  Supreme  Court  of  Louisiana  is  that  the  plain- 
tiff must  prove,  as  part  of  his  case,  that  he  was  not  guilty  of  con- 
tributory negligence,  while  the  opposite  rule  governs  in  the  federal 
courts. 

The  question  under  consideration  is  therefore  to  be  solved  by  deter- 
mining in  what  manner  contributory  negligence  would  be  required  to 
be  pleaded  in  a  state  court  of  Louisiana,  if  the  Supreme  Court  of 
Louisiana  were  to  reverse  its  present  jurisprudence,  and  to  alig^  itself 
with  the  Supreme  Court  of  the  United  States  and  the  other  courts 
whiqh  hold  that  contributory  negligence  is  a  defense.  I  do  not  see 
how  the  least  difficulty  or  doubt  could  arise  in  determining  that  mat- 
ter. It  results  clearly,  from  numerous  decisions  of  the  Supreme  Court 
of  Louisiana,  that  one  of  the  basic  rules  of  the  Louisiana  procedure  is 
that  a  defendant  who,  in  stating  his  defense,  is  not  satisfied  with  a 
denial  of  his  adversary's  averments,  but  wishes,  as  a  matter  of  special 
defense,  to  introduce  a  new  issue  not  raised  by  his  adversary,  must, 
if  he  is  seasonably  required  to  do  so,  plead  the  special  defense  clearly 
and  distinctly.  This  doctrine  is  so  well  settled  that  I  deem  a  citation 
of  Louisiana  authorities  unnecessary.  Obviously,  this  is  required  as 
a  matter  of  fairness  to  the  adversary,  so  that  he  may  have  an  oppor- 
tunity to  meet  the  new  issue ;  and  it  is  also  required  in  order  that  the 
court  may  judge  for  itself  whether  the  defense  is  or  is  not  a  mere 
erroneous  conclusion  of  the  pleader. 

It  is  perfectly  plain  that  the  defense  of  contributory  negligence  in- 
troduces new  matter  into  the  controversy,  and  as  to  such  new  matter 
the  defendant  is  in  the  attitude  of  a  pfeintiff,  who  is  called  upon  to 
give  his  opponent  fair  notice  of  the  acts  upon  which  he  relies.  And 
it  cannot  be  doubted  that  contributory  negligence,  while  not  a  pure 
plea  in  confession  and  avoidance,  is  in  the  nature  of  such  a  plea.  It 
does  not  judicially  admit  the  plaintiff's  negligence,  btit,  as  was  very 
clearly  and  aptly  said  by  Circuit  Judge  Simonton  in  Mclnerney  v.  Vir- 
ginia, etc.,  Co.,  118  Fed.,  at  pages  654  and  655: 

"It  Is  an  afflrmative  defense  in  the  nature  of  a  plea  of  confession  and  avoid- 
ance.   This  defense  goes  farther  than  a  general  denial    Under  the  defense 
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of  a  general  denial,  the  plaintiff  must  prove  that  the  negligence  of  the  de- 
fendant was  the  proximate  cause  of  the  injury.  And  the  defendant  can  intro- 
duce any  evidence  contradicting  that.  He  may  show  that  his  conduct  in  no 
wise  contributed  to  the  injury,  and  may  go  farther,  and  show  that  the  injury 
was  caused  wholly  by  the  act  of  the  plaintiff.  But,  where  he  sets  up  the  de- 
fense of  contributory  negligence,  he  in  effect  says : '  'It  may  be  true  that  I  was 
negligent,  but  at  the  same  time  I  can  show  that  you  also  were  negligent,  and 
so,  notwithstanding  my  negligence,  you  cannot  recover.'  In  other  words,  by 
inserting  this  defense,  he  introduces  new  matter — other  facts  which,  if  they 
do  not  justify  him,  debar  the  plaintiff.  And  under  the  rule  of  Code  pleading 
he  must  set  out  concisely  these  facts  from  which  the  legal  conclusion  can  be 
drawn.  Before  the  plaintiff  can  recover,  he  must  set  out,  as  well  as  prove,  the 
specific  acts  of  defendant  by  which  negligence  will  appear ;  and  so,  when  de- 
fendant relies  for  his  defense  on  the  contemporaneous  negligence  of  plaintiff, 
he  must  set  out  the  facts — ^the  specific  acts  of  plaintiff  by  which  his  negligence 
will  appear." 

Neither  the  conclusion  reached  in  the  case  of  Canadian  Pacific  Ry.  Co. 
V.  Clark,  supra,  nor  anything-  that  was  said  in  the  main  opinion  in  that 
case,  militates  in  any  manner  against  my  view  of  the  matter  in  hand. 
The  Clark  Case  was  an  action  on  the  case  under  common-law  plead- 
ings, and  the  court  admits  that  the  rule  which  it  announces  might  be 
different  under  Code  pleading.  The  general  issue  at  common  law  and 
the  general  denial  under  Code  pleading  are  not  equivalents.  There 
are  defenses  of  which  a  defendant  may  avail  himself  under  the  gen- 
eral issue  which  he  would  not  be  allowed  to  make  under  the  general 
denial.  Ency.  PI.  &  Prac.  verbis  "Trespass  on  the  Case,"  vol.  21,  p. 
921 ;  Id.  verbis  "Answers  in  Code  Pleading,"  vol.  I,  p.  816,  and  cases 
cited  in  the  notes;  also.  Walker  v.  Flint,  11  Fed.  31. 

But  with  much  that  was  said  in  the  concurring  opinion  in  the  Clark 
Case,  74  Fed.  362,  20  C.  C.  A.  447,  I  cannot  agree,  notwithstanding 
my  great  respect  for  the  opinions  of  the  learned  judge  who  wrote  the 
latter  opinion.  A  case  is  supposed  where,  until  the  trial,  the  defend- 
ant has  no  knowledge  whatever  warranting  a  belief  sufficient  to  au- 
thorize him  to  plead  the  plaintiff's  contributory  negligence — ^the  knowl- 
edge, locked  up  in  the  plaintiff's  breast,  being  only  obtained  at  the 
trial  undei-  the  stress  of  cross-examination;  and  it  is  stated  that  it 
would  be  unjust  to  deprive  the  defendant  of  a  meritorious  defense 
merely  because  he  had  not  and  could  not  have  learned  of  it  until  the 
trial.  But  no  such  injustice  could  be  inflicted,  because  it  is  well  set- 
tled that  the  defendant,  even  if  he  has  not  pleaded  contributory  negli- 
gence, can  avail  himself— without  the  necessity  of  an  amendment,  and 
without  right,  on  the  plaintiff's  part,  to  a  delay — of  the  plaintiff's  con- 
tributory negligence  appearing  from  the  plaintiff's  own  case.  Wash- 
ington &  Georgetown  Rd.  v.  Harmon,  147  U.  S.  580,  581,  13  gup. 
Ct.  557,  37  L.  Ed.  284 ;  Indianapolis  R.  R.  Co.  v.  Horst,  93  U.  S.  298, 
299,  23  L.  Ed.  898;  Chicago  G.  W.  Ry.  Co.  v.  Price  (Eighth  Circuit) 
97  Fed.  430,  38  C.  C.  A.  239;  McMurtry  v.  L.,  N.  O.  &  T.  Ry.  Co., 
67  Miss.  607,  7  South.  401;  Enc.  Plead.  &  Prac,  verbis  "Contribu- 
tory Negligence,"  vol.  5,  p.  13,  text  and  cases  there  cited. 

Benefit,  and  not  hardship,  results  to  the  defendant  from  the  view  of 
the  matter  in  hand  which  seems  to  me  to  be  the  logical  and  correct 
view.  He  is  given  an  advantageous  position.  He  is  permitted  to 
elicit  evidence  by  legitimate  cross-examination  of  his  adversary.  Not 
so  with  one  who  wishes  to  sue  for  a  killing  occurring  on  the  track  of 
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a  railroad  company,  or  in  some  other  accidental  manner,  under  circum- 
stances which  preclude  him  from  knowing  the  facts  of  the  accident. 
He  cannot  sue  without  alleging  fault  and  the  facts  ctMistituting  the 
fault,  and  he  is  afforded  no.  opportunity  to  elicit  evidence  from  the 
opposite  party.  If  a  defendant  is  not  satisfied  with  the  advantage 
and  benefit  given  him  of  obtaining,  if  he  can,  evidence  from  his  ad- 
versary, even  when  contributory  negligence  has  not  been  pleaded,  but 
wishes,  in  addition,  to  set  up  independently  an  affirmative  defense, 
why  should  he  be  permitted  to  do  so  without  alleging  facts?  Either  he 
knows  the  facts,  or  he  does  not.  If  he  knows  them,  he  must  state 
them,  and  not  attempt,  by  withholding  them,  to  surprise  his  adversary. 
If  he  does  not  know  the  facts,  he  should  not  be  allowed  to  set  up  an 
unfounded  issue.  Excepting  only  the  general  denial,  which  is  under- 
stood to  be  in  most  cases  but  a  call  on  the  plaintiff  to  prove  his  aver- 
ments, I  do  not  know  of  any  substantial  pleading  which  a  litigant 
should  be  allowed  to  make  without  at  least  some  b^a  fide  belief  that 
it  can  be  substantiated  by  proof. 

I  am  confirmed  in  tlie  conclusion  heretofore  reached  by  me  on  the 
original  hearing. 


UNITED  STATES  v.  NORTHERN  SBOURITIBS  CO.  et  aL 

(Circuit  Court,  S.  D.  Minnesota.    April  19,  1904.) 

1.  BQUirT—lNTEBVENTIOIT  AFIER  DECBEE — GROUNDS  FOB  GbANTINO  LEAVS. 

Applications  for  leave  to  intervene  in  a  case  after  the  entry  of  a  final 
decree  are  very  unusual.  They  are  never  granted  as  a  matter  of  course, 
and,  owing  to  the  tendency  of  such  applications  to  occasion  delay  and  pro- 
long the  existing  litigation,  they  ought  not  to  be  granted  unless  it  is  neces- 
sary to  do  so  to  preserve  some  right  which  caimot  otherwise  be  protected, 
or  to  avoid  some  complication  which  is  likely  to  arise. 

2.  Same. 

In  a  suit  by  the  United  States  the  Northern  Securities  Company  was 
adjudged  an  illegal  combination  in  restraint  of  interstate  trade  and  com- 
merce, In  violation  of  the  federal  anti-trust  law,  on  the  ground  'that  it  was 
organized  for  the  purpose  of  acquiring,  holding,  and  voting  a  majority  of 
the  stock  of  each  of  two  railroad  companies  whose  lines  were  parallel 
and  naturally  competing,  thus  placing  such  roads  under  a  common  con- 
trol and  preventing  competition.  The  railroad  companies  were  also  made 
parties  defendant,  and  a  decree  was  entered  enjoining  the  Securities  Com- 
pany from  voting  the  stock  held  by  it  in  either  company,  and  enjoining 
such  companies  from  paying  it  dividends  on  such  stock.  Such  decree  was 
wholly  prohibitory,  and  on  appeal  was  in  all  things  affirmed  by  the  Su- 
preme Court  of  the  United  States.  Held,  that  a  stockholder  of  the  North- 
ern Securities  Company  would  not  be  grant^d  leave  to  intervene  after  such 
affirmance  for  the  purpose  of  obtaining  further  orders  of  the  court  direct- 
ing the  manner  in  which  such  company  should  distribute  the  stock  of  the 
railroad  companies  among  its  own  stockholders,  or  to  raise  issues  of  fact 
as  to  the  legality  of  a  proposed  method  of  distribution  adopted  by  its  di- 
rectors, the  rights  of  stockholders  in  that  respect  as  between  themselves 
being  a  matter  which  could  properly  be  litigated  and  •determined  in  inde- 
pendent suits,  and  the  question  whether  the  proposed  action  was  illegal 
or  in  violation  of  the  spirit  and  purpose  of  the  decree  being  one  which 
could  only  be  raised  in  the  instant  suit  by  the  United  States. 

3.  Same — Right  of  Intervention — Property  in  Custodia  Leois. 

The  suit  having  been  one  in  personam  for  the  sole  purpose  of  prevoit- 
Ing  the  accomplishment  of  the  illegal  purpose  of  the  combination,  and  tlm 
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court  haying  deliberately  refrained  from  embodying  in  its  decree  any  di- 
rection as  to  the  disposition  by  the  Northern  Securities  Ck)mpany  of  the 
Btock  of  the  railroad  companies  which  it  held,  such  stock  was  not  placed 
by  the  suit  in  custodia  legis,  so  as  to  entitle  a  stockholder  of  the  Securities 
Company  to  Interrene  for' the  protection  of  any  right  therein. 

4b  Same— ST7IT  bt  Unftbd  States — Intkbvsntioiv  bt  Pbivats  Individuaza  to 
Obtain  Modification  or  Decree. 

Where  the  court,  in  a  suit  brought  by  the  United  States  In  behalf  of  the 
public  to  restrain  an  alleged  combination  In  violation  of  the  anti-trust 
law,  deliberately  refused  to  award  a  mandatory  injunction  prayed  for  in 
the  bill,  making  the  provisions  of  its  decree  prohibitory  only,  after  such 
decree  has  been  affirmed  on  appeal  and  accepted  as  satisfactory  by  the 
government  the  court  will  not  permit  an  intervention  by  private  indi- 
viduals, over  the  objection  of  the  Attorney  General,  for  the  purpose  of 
obtaining  a  modification  of  the  decree  by  Incorporating  therein  the  same 
mandatory  provision  which  was  refused  to  the  complainant 

On  petition  by  Edward  H.  Harriman  and  Winslow  S.  Pierce,  as 
trustees,  and  the  Oregon  Short  Line  Railroad  Company,  for  leave  to 
.  intervene  after  decree.  The  Continental  Securities  Company  was  per- 
mitted to  intervene*  for  the  purpose  of  objecting  to  the  petition. 

William  D.  Guthrie,  R.  S.  Lovett,  Maxwell  Evarts,  and  John  N. 
Baldwin,  for  petitioners. 

Elihu  Root,  John  G.  Johnson,  Frank  B.  Kellogg,  and  C.  A.  Sever- 
ance, opposed. 

Jas.  Hamilton  Lewis,  for  Continental  Securities  Co. 

Before  SANBORN,  THAYER,  VAN  DEVANTER,  and  HOOK, 
Circuit  Judges. 

THAYER,  Circuit  Judge.  This  is  an  application  by  Edward  H. 
Harriman  and  Winslow  S.  Pierce  and  the  Oregon  Short  Line  Railroad 
Company  for  leave  to  intervene  pro  interesse  suo  in  the  case  of  the 
United  States  v.  The  Northern  Securities  Company  and  others.  The 
case  in  which  they  seek  to  intervene  has  already  passed  to  a  final  de- 
cree, and  the  decree  has  been  affirmed  lately  by  the  Supreme  Court  of 
the  United  States.    24  Sup.  Ct.  436,  48  L.  fed. . 

The  petitioners  recite  as  the  gfrounds  of  their  application  that  Harri- 
man and  Pierce,  as  trustees  for  the  Oregon  Short  Line  Railroad  Com- 
pany, are  the  registered  owners  of  $82,491,871  in  par  value  of  the  stock 
of  the  Northern  Securities  Company,  which  was  originally  issued  to 
them  in  exchange  for  common  and  preferred  stock  of  the  Northern 
Pacific  Railway  Company;  that  since  the  decree  was  affirmed  by  the 
Supreme  Court  the  directors  of  the  Securities  Company  have  formulat- 
ed a  scheme  for  the  reduction  of  the  capital  stock  of  that  company  to 
the  extent  of  99  per  cent,  and  are  about  to  submit  the  scheme  for 
approval  to  the  stockholders  of  the  company ;  that  the  plan  so  proposed 
contemplates  that  the  stockholders  of  the  Securities  Company  shall 
surrender  99  per  cent,  of  the  stock  of  that  company  w^ich  they  respec- 
tively hold,  each  stockholder  receiving  in  exchange  $39.27  in  stock  of 
the  Northern  Pacific  Railway  Company  and  $30.17  in  preferred  stock 
of  the  Great  Northern  Railway  Company,  for  each  share  of  the  Securi- 
ties stock  so  surrendered ;  that  the  petitioners,  Harriman  and  Pierce, 
are  able  to  return  the  shares  of  stock  in  the  Securities  Company  which 
they  originally  received  from  that  company  in  exchange  for  Northern 
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Pacific  stock,  and  as  they  verily  believe  that  the  proposed  plan  of  dis- 
tribution, if  carried  out,  will  vest  a  majority  of  the  stock  of  the  Great 
Northern  and  the  Northern  Pacific  Railway  Companies  in  the  same 
individuals  who  co-operated  in  forming  the  Securities  Ccwnpany,  and 
would  continue  the  common  management  of  the  two  competing  rail- 
way companies  and  render  the  decree  of  this  court  ineffectual  and  de- 
feat its  true  purpose. 

Applications  for  leave  to  intervene  in  a  case  after  the  entry  of  a 
final  decree  are  very  unusual.  They  are  never  granted  as  a  matter  of 
course,  and,  owing  to  the  tendency  of  such  applications  to  occasion  de- 
lay and  prolong  the  existing  litigation,  they  ought  not  to  be  granted 
unless  it  is  necessary  to  do  so  to  preserve  some  right  which  cannot 
otherwise  be  protected,  or  to  avoid  some  complication  that  is  liable  to 
arise. 

The  principal  ground,  as  it  seems,  on  which  the  petitioners,  Harri- 
man  and  Pierce,  base  their  application  to  intervene,  is  that  it  is  neces- 
sary to  the  due  enforcement  that  they  should  be  admitted  into  the  cause 
as  parties  and  be  allowed  to  raise  further  issues  and  obtain  further 
orders.  It  is  undoubtedly  true  that  a  supplemental  bill  may  be  filed  in 
a  case  after  a  final  decree  for  the  purpose  of  fully  executing  it,  when, 
after  the  decree  is  entered,  some  action  has  been  taken  or  unforeseen 
events  have  occurred  which  will  prevent  its  enforcement  unless  some 
further  orders  or  directions  are  given.  Root  v.  Woolworth,  150  U.  S. 
401-41 1,  14  Sup.  Ct.  136,  37  L.  Ed.  1 123;  Minnesota  Company  v.  St. 
Paul  Company,  2  Wall,  609,  17  L.  Ed.  886.  But  we  fail  to  perceive 
that  further  orders  are  necessary  in  the  case  at  hand  to  insure  the 
due  execution  of  the  decree  according  to  its  terms.  The  decree  was 
wholly  prohibitory.  It  enjoined  the  doing  of  certain  threatened  acts, 
and  so  long  as  these  acts  are  not  done  it  enforces  itself,  and  no  further 
action  looking  to  its  enforcement  is  deemed  essential. 

In  its  bill  of  complaint  the  United  States  prayed,  among  other  things, 
for  a  mandatory  injunction  against  the  Securities  Company  requir- 
ing it  to  recall  and  cancel  the  certificates  of  stock  which  it  had  issued, 
and  to  surrender  the  stock  of  the  two  railway  companies  in  exchange 
for  which  its  stock  had  been  issued.  This  prayer  for  relief  was  denied. 
The  court  doubted  its  power  to  compel  stockholders  of  the  Securities 
Company,  who  had  not  been  served  with  process,  and  were  not  before 
the  court  otherwise  than  by  representation  (if,  indeed,  they  were  pres- 
ent by  representation),  to  surrender  stock  which  was  in  their  possession, 
and  to  take  other  stock  in  lieu  thereof.  It  accordingly  contented  itself 
with  an  order  which  rendered  the  stock  of  the  two  railway  companies, 
so  long  as  it  was  in  the  hands  of  the  Securities  Company,  valueless  for 
the  purpose  of  carrying  out  the  objects  of  the  unlawful  combination  in 
restraint  of  interstate  trade. 

The  government  was  satisfied  with  the  relief  obtained,  and  expresses 
itself  as  fully  safcsfied  therewith  at  the  present  time.  When  the  decree 
was  entered  it  was  assumed  by  the  court  that  when  the  stock  was  thus 
rendered  valueless  in  the  hands  of  the  Securities  Company  the  stock- 
holders of  that  company  would  be  able,  and  likewise  disposed,  to  make  a 
disposition  of  the  stock  which,  under  all  the  circumstances  of  the  case, 
would  be  fair  and  just,  and  would  restore  it  to  the  markets  of  the  world, 
where  it  would  have  some  value,  instead  of  being  a  worthless  corn- 
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modity.  It  was  thought  that  the  duty  of  thus  disposing  of  it  could  be 
safely  left  to  the  stockholders  of  the  Securities  Company,  and  that, 
if  any  controversy  arose  in  the  discharge  of  this  function,  in  view  of 
the  situation  that  had  been  created  by  the  decree,  it  would  be  a  con- 
troversy that  would  properly  form  the  subject-matter  of  an  independent 
suit  between  the  parties  immediately  interested. 

It  is  true  that  the  decree  contained  a  provision,  in  substance,  that 
nothing  therein  contained  should  be  construed  as  prohibiting  the  Securi- 
ties Company  from  returning  to  the  stockholders  of  the  Northern  Pa- 
cific Railway  Company  and  the  Great  Northern  Railway  Company  any 
and  all  shares  of  stock  in  either  of  said  railway  companies  which  the 
Northern  Securities  Company  had  acquired  in  exchange  for  its  own 
stock,  and  that  nothing  therein  contained  should  be  construed  as  pro- 
hibiting the  Securities  Company  from  making  such  transfer  of  the  stock 
aforesaid  to  such  person  or  persons  as  had  become  owners  of  its  own 
stock  originally  issued  in  exchange  for  the  stock  in  the  two  railway 
companies;  but -this  provision  was  purely  permissive.  It  did  not  com- 
mand that  the  stock  should  be  so  returned,  or  to  exclude  other  methods 
of  disposition  of  it  that,  in  view  of  all  the  circumstances,  might  appear 
to  be  more  equitable.  The  fact  that  the  directors  of  the  Securities 
Company  have  proposed  to  its  stockholders  a  plan  of  distributing  the 
stock  of  the  two  railway  companies  in  a  manner  somewhat  different 
from  that  which  was  tentatively  suggested  by  the  decree,  but  not  com- 
manded, cannot  be  regarded  as  a  failure  to  obey  the  decree.  It  was 
said  in  argument  that  one  purpose  of  the  intervention  is  to  have  that 
clause  of  the  decree  which  is  now  merely  permissive  made  mandatory. 
But  this  would  be  to  modify  the  provisions  of  a  decree  which  has  be- 
come final  by  affirmance,  and  make  an  order  which  we  expressly  and  on 
full  consideration  declined  to  make  when  the  decree  was  entered.  This 
we  must  decline  to  do. 

*  The  application  for  leave  to  intervene  contains  the  further  suggestion, 
made  on  information  and  belief  only,  that  the  proposed  plan  of  dispos- 
ing of  the  stock  of  the  Northern  Pacific  and  Great  Northern  Railway 
Companies  would  result  in  leaving  the  control  of  the  two  railroads  in 
the  hands  of  persons  who  co-operated  in  forming  the  Securities  Com- 
pany, and  that  the  petitioners  should  be  permitted  to  intervene  and 
obtain  further  order  to  prevent  such  a  result.  The  Securities  Company 
meets  this  suggestion  by  the  presentation  of  affidavits  and  excerpts 
from  its  records  which  tend  to  show  that  the  proposed  plan  of  distribu- 
tion will  not  have  the  effect  last  mentioned,  but  will  lead  to  a  very  wide 
distribution  of  the  stock,  while  the  scheme  which  the  petitioners  have 
in  view,  if  consummated  by  an  intervention,  will  have  the  effect  of 
placing  the  control  of  the  Northern  Pacific  Railway  Company  in  the 
hands  of  the  owner  of  a  parallel  and  competing  road,  to  wit,  the  Union 
Pacific  Railway  Company.  But  the  issues  suggested  by  these  affi- 
davits and  excerpts  are  disputed  and  debatable  questions  of  fact  which 
the  parties  would  be  entitled  to  litigate  and  with  witnesses  and  evidence 
after  leave  to  intervene  had  been  granted,  and  we  decline  to  consider 
them  or  the  affidavits  and  excerpts  which  present  them  upon  this  mo- 
tion. We  consider  and  determine  this  application  upon  the  petition  for 
leave  to  intervene  alone. 
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The  United  States  is  the  complainant  in  this  case.  It  is  the  con- 
servator of  the  public  welfare,  and  has  a  right  to  speak  for  the  public 
According  to  well-established  rules,  the  petitioners  cannot  intrude  into 
this  litigation  merely  to  protect  the  public  interest  or  as  amici  curiae,  so 
long  as  the  government  is  present  by  its  attorney  general  and  expresses 
its  disapproval  of  such  intrusion.  This  would  be  wresting  from  the 
government  that  control  over  the  litigation,  so  far  as  the  public  is 
concerned,  which  it  has  a  right  to  exercise.  The  petitioners  can  inter- 
vene only  for  the  protection  of  their  own  individual  interests,  and  for 
that  purpose  only  in  the  event  that  they  can  obtain  adequate  protection 
in  no  other  way. 

The  United  States,  speaking  by  its  attorney  general,  says  that 
it  "neither  admits  nor  denies  the  allegations  of  the  petition,  but  ob- 
jects to  the  proposed  intervention.  This  case  was  heard  before  this 
court  on  bill,  answer,  and  testimony,  and  a  final  decree  was  entered 
enjoining  the  defendants  as  therein  recited.  Upon  appeal  by  defend- 
ants to  the  Supreme  Court  of  the  United  States  the  decree  of  this 
court  was  affirmed  in  every  particular,  the  effect  of  which  was  to  end 
and  close  the  case.  The  United  States  stands  on  the  decree  as  affirmed, 
and  submits  that  the  court  is  only  concerned  to  see  that  it  is  faithfully 
observed  by  the  defendants  according  to  its  terms."  In  view  of  this 
declaration  on  the  part  of  the  United  States  it  is  to  be  presumed  that 
the  government  is  disposed  to  permit  the  stockholders  of  the  Securi- 
ties Company  to  formulate  some  plan  for  the  equitable  distribution  of 
the  stock  of  the  two  railway  companies,  if  they  can  do  so,  which  will  not 
be  in  violation  of  the  law,  feeling  confident  of  its  ability  to  dissolve 
any  future  combination  in  restraint  of  interstate  commerce  should  one 
in  fact  result  from  any  scheme  that  may  be  devised  for  the  disposition 
of  the  stock  of  the  two  companies,  and  preferring  to  challenge  the 
validity  of  any  such  combination  by  an  independent  bill,  rather  than 
by  any  future  proceedings  in  this  case. 

It  was  further  contended  in  argument  that  the  stock  of  the  Northern 
Pacific  and  Great  Northern  Railway  Companies  now  standing  in  the 
name  of  the  Securities  Company  was  placed  in  custodia  legis  by  the 
filing  of  the  government  bill  in  this  case ;  that  it  has  never  been  re- 
leased from  such  custody,  although  a  final  decree  has  been  entered; 
arid  that  on  this  ground  the  petitioners  who  assert  a  right  to  have  par- 
ticular shares  of  the  Northern  Pacific  Railway  Company  returned  to 
them  are  entitled  to  intervene.  This  argument  does  not  impress  us 
favorably.  It  may  be  conceded  that,  so  long  as  property  remains  ac- 
tually in  judicial  custody,  any  one  asserting  a  right  thereto  or  interest 
therein  may  intervene,  although  the  case  in  virtue  of  which  judicial 
custody  was  acquired  has  passed  to  a  final  decree.  In  re  Howard,  9 
Wall.  175,  184,  19  L.  Ed.  634,  and  cases  cited ;  Williams  v.  Morgan, 
in  U.  S.  684,  4  Sup.  Ct.  638,  28  L.  Ed.  559.  It  is  a  well  settled  doc- 
trine that  when  a  court  has  acquired  the  custody  of  property  persons 
who  assert  an  interest  therein  have  a  right  to  apply  to*  the  court  for 
relief,  and,  as  a  general  rule,  cannot  obtain  relief  elsewhere.  This 
court,  however,  has  never  assumed  the  custody  of  the  stock  of  the 
Northern  Pacific  and  Great  Northern  Companies,  but  has  studiously 
refrained  from  so  doing.    It  did  not  assume  to  direct  what  should  be 
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dcine  with  the  stock  in  question  when  it  enjoined  the  Securities  Com- 
pany from  voting  it  and  the  railway  companies  from  paying  dividends 
thereon  to  the  Securities  Company.  Nor  was  the  bill  which  was  filed 
by  the  government  one  that  placed  the  stock  in  judicial  custody  wh^n  it 
was  filed.  It  was  proceeding  strictly  in  personam,  which  prayed  the 
court  to  enjoin  the  use  of  the  stock  for  the  accomplishment  of  certain 
unlawful  objects,  and  the  relief  granted  was  confined  to  that  end.  The 
intervention  cannot  be  allowed  on  the  ground  last  stated. 

Our  conclusion  is  that  the  petitioners  should  not  be  allowed  to  inter- 
vene and  import  into  the  case  new  issues  to  be  tried.  The  due  enforce- 
ment of  the  decree  does  not  necessitate  such  action,  and  if  it  so  hap- 
pens that  the  decree  of  this  court  in  favor  of  the  government  creates 
a  situation  which  shall  give  rise  to  controversies  between  stockholders 
of  the  Securities  Company  as  to  how  the  holdings  of  that  company  in 
the  two  railway  companies  ought  to  be  distributed,  or  what  should  be 
done  with  such  holdings,  these  are  questions  which  can  be  settled  among 
the  stockholders  themselves,  who  are  more  immediately  concerned  in 
these  questions,  and  according  to  these  principles  of  law  and  equity 
which  any  court  having  general  common  law  and  equity  powers  is  com- 
petent to  enforce. 

Leave  to  intervene  is  denied. 


THE  MARCUS  HOOK. 

(District  CJourt  S.  D.  New  Yotk.    March  8,  1904.) 

L  Salvage  —  Amount  of  Awabd  —  Services  Rendebed  inside  Delawabe 
Breakwater. 

A  salvage  award  of  $600  made  to  two  tngs  f or  timely  and  meritorious 
services  rendered  in  towing  to  a  place  of  safety  a  barge  which  had  been 
anchored  Inside  the  old  Delaware  Breakwater,  but  was  dragging  her  an- 
chor and  drifting  toward  the  cape;  the  barge  and  cargo  being  of  the 
value  of  $30,000  to  $35,000,  and  the  service  lasting  only  about  an  hour. 

In  Admiralty.  Suit  to  recover  salvage* 
Robinson,  Biddle  &  Ward,  for  libellant. 
Wing,  Putnam  &  Burlingham,  for  claimant 

ADAMS,  District  Judge.  This  action  was  brought  by  Frank  L. 
Neall,  owner,  as  trustee,  of  the  steamtugs  Juno  and  Sommers  N. 
Smith,  against  the  barge  Marcus  Hook  and  her  cargo  of  oil,  for 
salvage  services  rendered  on  the  i6th  of  September,  1903,  in  the  Dela- 
ware Breakwater.  The  barge  was  towed  there  by  the  tug  Ivanhoe 
from  Philadelphia, .  en  route  to  New  York,  and  anchored  inside  of 
the  Old  Breakwater.    The  answer  alleges : 

♦Third.  The  claimant  admits  that  at  about  4  A.  M.  of  September  16th,  1903, 
while  the  barge  was  lying  at  anchor  in  the  Old  Delaware  Breakwater,  a  hur- 
ricane of  unusual  force  arose,  being  at  first  from  E  N  E  and  later  shifting 
to  W  N  W  with  an  ebb  tide ;  that  at  first  the  barge  began  drifting  toward  the 

f  1.  Salvage  awards  in  federal  courts,  see  note  to  The  Lamington,  30  C.  C. 
A.  28a 
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shore,  bnt  sabsequently  about  7:30  A.  M.,  her  anchor  again  failing  to  hold 
her,  she  began  to  draw  slowly  seawards  heading  out  between  the  point  of  Cape 
Henlopen  and  the  end  of  the  Old  Breakwater;  that  the  barge  was  without 
motive  power  and  her  captain  hoisted  a  signal  of  distress  to  which  the  tug 
Juno  responded;  that  the  Juno*s  hawser  was  made  fast  and  about  8  A.  M. 
the  Juno  began  towing  the  barge  back  to  the  place  where  she  had  originally 
been  anchored,  but  before  she  had  reached  there,  the  tug  Ivanhoe,  which  had 
towed  the  barge  to  the  Breakwater  and  was  lying  there,  came  alongside,  took 
the  barge  away  from  the  Juno  and  anchored  her  in  a  place  of  safety  near  the 
Stone  Pile." 

This  is  accepted  by  the  libellant  as  a  correct  statement,  so  far  as  it 
goes,  of  the  occurrence,  excepting  that  part  which  avers  that  the  barge 
was  heading  out  between  the  point  of  Cape  Henlopen  and  the  end  of 
the  Old  Breakwater.  In  this  respect,  the  testimony  indicates  that  the 
libellant's  contention  that  the  barge  would  eventually  have  gone  ashore 
on  the  cape,  if  nothing  had  interfered  to  prevent,  is  correct. 

It  is  admitted  that  some  salvage  is  due  but  it  is  contended  that  $250 
will  be  ample  remuneration  as  the  service  was  of  a  low  order  and  it 
did  not  amount  to  mUch  mofe  than  towage.  The  libellant,  on  the 
other  hand,  asks  for  an  award  of  the  full  amount  of  the  bond,  which 
is  $S,ooo. 

The  testimony  shows  that  the  services  were  timely  and  meritorious 
but  of  short  duration,  probably  not  exceeding  an  hour  on  the  part  of 
the  tugs,  and  not  attended  with  any  serious  peril  until  the  Ivanhoe 
attempted  to  take  the  barge  away  from  the  salvors,  in  doing  which 
she  created  some  danger  to  the  Juno,  by  pulling  the  barge  in  a  differ- 
ent direction  from  that  she  was  being  towed  by  the  Juno,  so  that  the 
latter  was  obliged  to  cut  her  hawser  to  avoid  the  risk  of  being  over- 
turned. The  danger,  however,  was  averted  by  such  act  and  it  would 
not  have  been  incurred,  if  the  Juno  had  not  been  too  assiduous  in 
holding  on  to  what  she  deemed  her  prize.  She  might  have  resigned 
it  in  the  beginning  of  the  Ivanhoe's  attempt,  without  prejudice  to  the 
salvage  claim.     There  was  very  little  damage  to  the  hawser. 

The  services  consisted  of  the  Juno's  making  fast  to  the  barge  and 
towing  her  from  an  impending  danger  of  drifting  on  the  shore,  while 
the  Smith  stood  by  to  aid,  if  it  should  become  necessary.  The  dan- 
ger to  the  barge,  however,  was  not  as  great  as  the  libellant  seeks  to 
make  out.  The  anchor  was  still  holding  to  some  extent  and  the  barge 
was  drifting  very  gradually  when  the  Juno  reached  her.  The  Ivanhoe 
was  slow  in  getting  her  anchor  up,  probably  on  account  of  the  severe 
weather,  but  doubtless  would  have  overtaken  the  barge  before  she 
actually  touched  the  ground,  which  was  a  half  to  three  fourths  of  a 
mile  distant  when  the  Juno  arrested  the  drift  and  the  barge  was  still 
at  sc^me  distance  from  the  shore  when  the  Ivanhoe  started  to  her  aid. 
It  would  only  have  required  a  few  minutes  for  the  latter  to  have 
reached  the  barge. 

The  barge  was  worth  between  $20,000  and  $25,000  and  the  cargo 
was  worth  about  $11,000.  The  Juno  was  an  old  but  serviceable  tug 
and  worth  about  $8,000. 

I  consider  that  an  award  of  $600  will  be  ample  to  meet  the  require- 
ments of  the  case.    A  decree  for  that  amount  may  be  entered. 
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KING  et  al.  t.  BIDMAN. 

(Circuit  Court,  S.  D.  New  York.    October  28.  1903.) 

1.  IivTBBNAi.  Raven  UK — ^Leqagt  Tax — Conbakouimxtt. 

A  legacy  to  a  son-in-law  of  the  testator  is  subject  to  tax  under  the 
fifth  clause  of  section  29  of  the  war  revenue  act  of  June  13,  1898,  c.  448, 
30  Stat  464  [17.  &  Comp.  St  1901,  p.  2306],  as  one  to  a  straQger  In 
blood. 

Action  to  Recover  Legacy  Tax  Paid. 

Chas.  Duane  Baker,  Asst.  U.  S.  Atty.,  for  the  demurrer. 
J.  G.  K.  &  F.  L.  Lee,  opposed. 

WALLACE,  Circuit  Judge.  Unless  a  son-in-law  is  a  blood  rela- 
tion of  his  father-in-law,  the  legacy  tax  in  controversy  was  correctly 
assessed.  The  complaint  does  not  allege  that  there  was  any  degree 
of  lineal  or  collateral  consanguinity  between  the  testator  and  his  son- 
in-law.    The  question  seems  too  plain  for  serious  discussion. 

Demurrer  sustained,  with  costs. 


^  THE  FRANK  S.  HALU 

THE  BERMUDA. 

(District  Court,  E.  D.  Pennsylvania.    March  10,  1904.) 

No.  60. 

1.  Collision— Value  of  Schooneb— Finding  or  CoiacissiaNEB. 

The  finding  of  a  commissioner  as  to  the  value  of  a  schooner  sunk  In  col- 
lision confirmed. 

In  Admiralty.  Suit  for  collision.  On  exceptions  to  report  of  ccMn- 
missioner. 

See  (D.  C.)  ii6  Fed.  559;  128  Fed.  8x6. 

Flanders  &  Pugh,  for  libelant 
John  F.  Lewis,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  There  is  no  dispute  concern- 
ing the-  measure  of  damages  that  ought  to  be  applied  in  this  case.  It 
is  the  market  value  of  the  schooner  at  the  time  she  was  sunk,  the 
whole  controversy  being  a  dispute  of  fact  concerning  what  that  value 
was.  The  libelant  declares  that  the  vessel  was  worth  $8,000,  while 
the  respondent's  position  is  that  $1,800  to  $2,000  would  be  an  ample 
allowance.  The  evidence  ranges  from  $1,000  to  $2,000,  and  the  com- 
missioner has  found  the  value  to  be  $3,000,  with  which  finding  I  do 
not  see  my  way  to  disagree.  He  has  heard  the  witnesses — or  nearly 
all  of  them — ^has  given  the  testimony  very  careful  consideration,  and 
I  adopt  his  report  as  the  opinion  of  the  court. 

The  exceptions  are  dismissed,  and  the  clerk  is  directed  to  enter  the 
decree  recommended  by  the  commissioner. 
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THE  FRANK  S.  HALL. 

THE  BERMUDA*  . 

(District  CoTirt»  E.  D.  Pennsylvania.    March  2U  1004.) 

No.  50. 

1.  CoixisioN— Division  op  Damaged— Costs. 

Where  the  damages,  resulting  from  collision  are  divided  because  both 
vessels  were  found  in  fault,  the  costs  may  properly  be  considered  as  a  part 
of  such  damages,  and  also  divided,  unless  in  exceptional  cases. 

In  Admiralty.     Suit  for  collision.     On  motion  to  divide  costs. 
See  ii6  Fed.  559;   128  Fed.  815. 

Flanders  &  Pugh,  for  libelant 

John  F.  Lewis  and  Francis  C.  Adler,  for  respondent 

J.  B.  McPHERSON,  District  Judge.  As  is  well  known,  when  a 
collision  is  due  to  the  fault  of  both  vessels  the  damages  are  equally 
divided,  whether  one  vessel  or  both  have  been  injured,  and  I  see  no 
reason  why,  in  the  ordinary  case,  the  costs  should  not  be  divided  ac- 
cording to  the  same  rule.  They  may  be  fairly  regarded  as  part  of 
the  damages,  for  they  are  incurred  in  the  effort  to  discover  who  is 
liable  for  the  injury,  and  are  therefore  a  sufficiently  direct  result  of 
the  collision.  The  injury  done  to  eaqh  party  is  increased  by  the  sum 
that  he  is  compelled  to  expend  in  litigating  the  suit,  and  in  my  opin- 
ion the  aggregate  of  the  sums  thus  expended  should  be  borne  equally 
by  the  parties.  An  exceptional  case  may  require  exceptional  treat- 
ment, but  I  am  aware  of  nothing  in  the  present  controversy  that  should 
move  the  discretion  of  the  court  in  favor  of  either  litigant  Judge 
Butler's  thoroughly  satisfactory  opinion  in  The  Pennsylvania  (D.  C.) 
15  Fed.  814,  a  case  decided  in  this  district,  affinned  on  appeal  in  (C 
C.)  24  Fed.  296,  relieves  me  from  the  necessity  of  discussing  the  sub- 
ject further.  See,  also,  The  America,  92  U.  S.  432,  23  L.  Ed.  724; 
The  Mary  Patten,  2  Low.  196,  Fed.  Cas.  No.  9,223;  The  Hercules 
(C.  C.)  20  Fed.  205 ;  Union  Ice  Co.  v.  Crowell,  55  Fed.  87,  5  C.  C.  A. 
49;  The  Horace  B.  Parker,  76  Fed.  238,  22  C.  C  A.  418;  and  The 
Edward  Luckenback  (D.  C.)  94  Fed.  544, 

f  1.  See  Collision,  voL  10,  Cent  Dig.  i  ao& 
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BOARD  OF  COM'RS  OF  HENDERSON  COUNTY.  N.  C,  v.  TRAVELERS* 

INS,  CO. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    February  2,  1904.) 

N0.50L 

1.  CouiTTT  Retuitding  Bowds— Constitutiokaijtt  of  Stattjte— Cbeatino  New 

Indebtedness. 

Act  N.  C.  Feb.  2, 1893  (Pub.  Acts  1893.  p.  69,  c.  70),  authorized  Henderson 
county  to  Issue  bonds  to  refund  a  former  Issue  made  in  1874  in  aid  of 
a  raihroad,  and  provided  that  such  bonds  should  be  deemed  a  continuation 
of  the  liability  created  by  the  former  issue,  and  should  not  "be  taken, 
construed,  deemed  nor  held  as  the  creation  of  a  new  debt  nor  liability.*' 
Held  that,  under  the  law  of  the  state  as  determined  by  its  Supreme 
Court  prior  to  its  passage,  such  act  did  not  provide  for  the  creation  of 
an  indebtedness,  assuming  the  original  bonds  to  have  been  valid,  and  did 
not,  therefore,  come  within  article  2,  $  14,  of  the  state  Constitution,  re- 
quiring bills  for  acts  creating  or  authorizing  a  state,  comity;  or  municipal 
indebtedness  to  be  read  three  several  times  in  each  house  on  different  days, 
and  the  yeas  and  nays  on  the  second  and  third  readings  to  be  entered  on 
the  journals. 

2.  CoUNTIES—AtTTHOBriT  TO  SUBSCRIBE  TO  RAILROAD   STOCK. 

The  fact  that,  after  the  passage  of  an  act  authorizing  counties  through 
which  a  railroad  was  projected  to  subscribe  to  the  stock  of  the  company, 
such  company  was  consolidated  with  another,  as  permitted  by  the  laws 
of  the  state,  and  the  name  was  changed,  did  not  deprive  a  county  of  the 
power  to  thereafter  make  a  valid  subscription  to  the  stock  of  the  company 
under  the  new  name,  nor  invalidate  bonds  issued  in  payment  of  such  sub- 
scription. 

8.  CowsTiTunowAi.  Law— Provisions  Operating  Prospectively  only— Man- 
ner OF  Passing  Statutes. 

Article  2,  6  14,  of  the  Constitutton  of  North  Carolina  adopted  in  1868, 
requiring  acts  creating  or  authorizing  state,  county,  or  municipal  debts  to 
be  passed  in  a  specified  manner  by  the  Legislature,  did  not  supersede  prior  . 
legislation  nor  affect  the  validity  of  acts  previously  passed,  nor  did  it 
render  invalid  county  bonds  issued  thereafter  under  authority  given  by 
an  act  previously  passed  without  such  specified  formalities. 

4.  Federal  Courts— Following  State  Decisions— Vested  Contract  Rights. 

County  bonds,  which  were  authorized  and  valid  when  issued  under  the 
law  of  the  state  as  declared  by  its  Supreme  Court  in  previous  decisions^ 
will  not  be  declared  invalid  in  the  ha/ids  of  bona  fide  holders  by  a  federal 
court  because  the  state  court  has  since  reversed  its  former  rulings. 

5.  Municipal  Bonds— Validity— Estoppel  by  RxcrrALS. 

Where  there  was  statutory  authority  for  a  county  to  issue  negotiable 
bonds,  and  it  has  Issued  such  bonds,  which  have  passed  into  the  hands 
of  bona  fide  purchasers  for  value,  the  county  is  estopped  by  recitals  there- 
in that  they  were  issued  in  all  respects  in  conformity  to  the  statutes  au- 
thorizing  the  same. 

6.  Statutes— Validity  of  Enactment— Recitalb  op  Legislative  Journals. 

Where  the  recitals  in  legislative  journals  relating  the  passage  of  a  bill 
show  that  such  bill  was  introduced  and  referred  to  a  committee,  and  that 

1 4.  State  laws  as  rules  of  decision  In  federal  courts,  see  notes  to  Griffin  v. 
Overman  Wheel  Co.,  9  C.  O.  A.  548 ;  Wilson  v.  Perrin,  11  C.  C.  A.  71 ;  Hll.  v. 
Hite,  29  C.  C.  A.  553. 

f  5.  Bona  fide  purchasers  of  municipal  bonds,  see  note  to  Pickens  Tp.  <f. 
Post,  41  C.  C.  A.  6. 

See  Counties,  voL  13,  Cent  Dig.  S  291 ;  Municipal  Corporations,  voL  36^  Cent 
Dig.  S  1974. 

128  F.— «2 
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It  subsequently  passed  Its  second  and  third  readings  by  a  recorded  vote^ 
and  the  act  was  ratified  by  the  presiding  officers,  who  certified  that  It 
had  passed  three  readings,  It  si^ciently  appears  that  it  had  a  first  read- 
ing. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina,  at  Charlotte. 

H.  S.  Henderson  and  O.  V.  T.  Blythe,  for  plaintiff  in  error. 
Charles  Price,  Victor  S.  Bryant,  and  J.  Crawford  Biggs  (William 
Bro  Smith  and  R.  B.  Boone,  on  the  briefs),  for  defendant  in  error. 

Before  SIMONTON,  Circuit  Judge,  and  MORRIS  and  McDOW- 
ELL,  District  Judges. 

SIMONTON,  Circuit  Judge.  This  case  comes  up  on  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for  the  Western  District  of 
North  Carolina.  The  cause  below  was  heard  by  the  court  without  the 
aid  of  a  jury.  Judgment  was  entered  for  the  plaintiff  below.  The 
defendant  sued  out  the  writ  of  error,  and  the  cause  comes  before  this 
court  on  the  errors  assigned. 

The  pleading^  are  voluminous,  and  their  substance  will  appear  in 
this  opinion.  The  Travelers'  Insurance  Company,  a  corporation  of 
the  state  of  Connecticut,  brought  this  action  against  the  board  of 
county  commissioners  of  Henderson  county,  N.  C.,  as  the  owner  and 
holder  of  coupons  of  the  value  of  $5,580,  cut  from  the  bonds  of  the 
denomination  of  $1,000,  issued  by  the  defendant,  62  of  which  were 
held  by  plaintiff.  These  62  bonds  were  part  of  an  issue  of  97  bonds 
of  said  defendant  on  or  about  ist  July,  1895.  In  each  of  the  bonds, 
and  as  part  thereof,  is  the  following  recital : 

**Thl8  bond  is  one  of  a  series  of  ninety-seven  bonds  of  like  date,  tenor, 
amonnt  and  effect  as  this,  numbered  consecutively  from  1  to  97,  both  InclusiTe, 
said  bonds  being  issued  pursuant  to,  and  in  accordance  with,  the  power  and 
authority  given  to  the  Board  of  C!oniniissioners  of  Henderson  County  by  an 
act  of  the  General  Assembly  of  the  State  of  North  Carolina,  entitled  'An  act 
to  authorize  the  Commissioners  of  Henderson  County  to  issue  bonds,'  rati- 
fied the  2nd  day  of  February,  1893,  and  in  accordance  with  the  provisions  of 
an  act,  amendatory  thereof,  ratified  March  13th,  1895.  It  is  hereby  certified 
tliat  no  provision  of  the  Constitutioh  or  of  the  laws  of  North  Carolina  is  in 
any  wise  violated  'by  the  issue  of  said  bonds,  and  it  is  further  certified  and 
declared  that  all  acts,  requirements  and  conditions  precedent  or  otherwise  to 
the  issue  of  said  bonds  have  been  duly  and  fully  complied  with ;  that  the  said 
bonds  are  in  all  respects  legal,  and  that  the  public  faith  and  credit  of  the  said 
county  of  Henderson  is  hereby  pledged  for  the  payment  and  redemption  of  the 
same,  and  all  interest  coupons  thereon  as  the  same  respectively  fall  due." 

The  coupons  on  said  bonds  had  been  duly  paid  semiannually  from 
January  i,  1896,  to  January  i,  1901.  Thereafter  payment  was  refused. 
Plaintiff  avers  that  it  is  the  bcma  fide  purchaser  for  value  before  ma- 
turity, in  open  market,  of  these  bonds.  The  defendant  filed  its  answer, 
denying  the  validity  of  these  bonds,  averring  that  they  were  unlawfully 
issued.    On  this  question  the  case  turns. 

The  issue  of  97  bonds,  of  62  of  which  plaintiff  below  is  the  holder, 
was  made  under  the  authority  of  an  act  of  the  Legislature  of  North 
Carolina,  ratified  February  2,  1893  (Pub.  Acts  1893,  p.  69,  c.  70),  enti- 
tled ''An  act  to  authorize  the  commissioners  of  Henderson  county  to 
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issue  bonds/'  This  act  recites  that  the  county  of  Henderson,  by  orier 
of  her  board  of  commissioners,  had  entered,  in  pursuance  of  law,  in 
the  year  1874,  an  ordinance  authorizing  an  election,  by  votes  of  the 
county,  on  the  question  of  issuing  bonds  in  aid  of  the  Greenville  & 
French  Broad  Railroad  Company,  afterwards  called  the  Spartanburg 
&  Asheville  Railroad;  that  the  election  was  held,  and  subscription 
authorized  and  bonds  issued  in  aid  of  said  railroad  to  the  sum  of  $100,- 
000,  interest  at  the  rate  of  7  per  cent,  payable  semiannually,  the  bonds 
to  mature  on  ist  July,  1895 ;  and  that  it  was  desired  to  fund  said  bonds 
in  accordance  with  law.  The  act  then  goes  on  and  authorizes  the  is- 
sue of  bonds  for  that  purpose,  not  exceeding  $100,000,  payable  in  30 
years,  interest  not  exceeding  7  per  cent  per  annum.  The  second  sec- 
tion (page  70)  is  as  follows: 

"That  the  bonds  In  this  act  provided  for,  being  intended  to  be  deemed  and 
held  a  continuation  of  the  liability  of  Henderson  county,  created  by  the  pro- 
visions of  the  law,  order  and  election  above  recited,  which  authorized  the  issue 
of  the  bonds  in  aid  of  the  aforesaid  railroad,  the  same  shall  not  be  taken, 
construed,  deemed  nor  held  as  the  creation  of  a  new  debt  nor  liability,  but  as 
a  continuation  of  the  said  debt  now  existing." 

The  fifth  section  (page  70)  autliorizes  the  levy  of  a  tax  to  pay  the 
interest  as  it  accrues. 

It  is  contended  that  the  bonds  issued  under  this  act  were  invalid, 
because  it  was  not  passed  in  compliance  with  section  14,  art  2,  of 
the  Constitution  of  North  Carolina,  which  is  in  these  words : 

"No  law  shall  be  passed  to  raise  money  on  the  credit  of  the  state  or  to  pledge 
the  faith  of  the  state  directly  or  indirectly  for  the  payment  of  any  debt  or  to 
impose  any  tax  upon  the  people  of  the  state,  or  to  allow  counties,  cities  or 
towns  to  do  so,  unless  the  bill  for  the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  General  Assembly  and  passed  three  several 
readings,  which  readings  shall  be  on  three  different  days  and  agreed  to  by  each 
house  respectively  and  unless  the  yeas  and  nays  on  the  second  and  third  read- 
ing of  the  bill  shall  have  been  entered  on  the  Journal." 

This  act  of  February  2,  1893,  was  not  passed  in  this  way.  Does 
this  make  the  bond  issue  of  1895  invalid  ?  We  must  keep  in  mind  that 
"the  rights  of  the  holders  of  county  bonds  are  determined  in  the  fed- 
eral courts  by  the  law  of  the  state  as  it  was  declared  by  the  state  court 
to  be  at  the  time  the  bonds  were  made  and  put  on  the  market."  Wilkes 
Co.  v.  Coler,  180  U.  S.  506,  21  Sup.  Ct  458,  45  L.  Ed.  642,  These 
were  bonds  to  refund  a  debt  An  issue  of  bonds  to  refund  a  debt  is 
not  the  creation  of  a  new  debt.  It  is  simply  a  change  of  form,  renew- 
ing and  extending  a  debt  already  existing.  City  of  Pierre  v.  Duns- 
comb,  106  Fed.  617,  45  C.  C.  A.  499;  Rollins  &  Long  v.  County  Com- 
missioners, 49  U.  S.  App.  411,  80  Fed.  692,  26  C.  C.  A.  91 ;  Hughes 
Co.  V.  Livingston,  104  Fed.  306,  43  C.  C.  A.  533.  This  doctrine  has 
been  recognized  by  the  courts  in  North  Carolina.  In  Blanton  v.  Com- 
missioners of  McDowell  Co.,  loi  N.  C.  532,  8  S.  E.  162,  Smith,  C.  J., 
for  the  court,  says : 

"It  is  perfectly  manifest  that  in  the  issue  of  the  new  bonds  in  the  place  of 
those  that  had  matured,  it  was  not  intended  to  surrender  any  security  which 
the  creditor  had  for  the  debt  hy  a  novation  of  the  one  for  the  other,  but  to 
maintain  the  indebtedness  as  essentially  one  and  the  same  in  the  different 
forms  assumed.    •    *    •    The  mere  renewed  recognition  of  a  subsisting  lia- 
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blllty  in  the  Issue  of  a  new  bond,  declared  In  the  very  act  wjilch  authorizes 
the  Issue  *to  be  a  continuation  of  the  liability'  resting  upon  the  county,  cannot, 
upon  any  sound  reasoning,  be  deemed  the  creation  of  a  new  debt  in  the  sense 
of  its  falling  under  the  restrictions  applicable  to  new  contracts  of  indebted- 
ness, with  the  deprivation  of  the  pre-existent  means  of  enforcing  performance 
by  the  levy  of  the  necessary  taxes." 

This  case  concerned  bonds  issued  to  refund  other  bonds  issued  in 
aid  of  the  Western  North  Carolina  Railroad.  So,  also,  in  Broadfoot 
.  V.  Fayetteville,  128  N.  C.  529,  39  S.  E.  20,  it  was  held  that  funding 
bonds  created  no  new  indebtedness  or  liabiKty  when  the  rate  of  interest 
was  not  increased.  And  in  Smathers  v.  County  Commissioners  of 
Madison  County,  125  N.  C.  487,  34  S.  E.  554,  it  was  held  that  bonds 
could  be  issued  to  fund  necessary  expenses  of  the  county,  and  that  they 
did  not  come  within  the  provisions  of  section  14,  art.  2,  of  the  Consti- 
tution. If,  therefore,  the  original  issue  of  bonds,  for  the  funding  of 
which  the  act  in  question  provided,  was  valid,  then  this  act  cannot  be 
said  to  have  been  passed  in  violation  of  this  section  14,  art.  2,  of  the 
Constitution. 

Were  the  bonds  originally  issued  a  valid  debt  on  Henderson  county? 
On  February  13,  1855  (Priv.  Laws  1854-55,  p.  269,  c.  229),  the  Legis- 
lature of  North  Carolina  passed  an  act  to  incorporate  the  Greenville 
&  French  Broad  Railroad  Company.  The  first  section  of  the  act  de- 
clared that  for  the  purpose  of  establishing  a  communication  by  rail- 
road from  some  of  the  railroads  now  built  or  in  course  of  construction 
in  South  Carolina  along  the  French  Broad  valley,  across  the  western 
part  of  this  state,  so  as  to  effect  a  direct  communication  between  one 
of  said  roads  in  South  Carolina  and  the  East  Tenness^  &  Virginia 
Railroad  in  East  Tennessee,  the  formation  of  said  company  is  hereby 
authorized,  which,  when  formed,  shall  have  corporate  existence  in  each 
of  the  states  aforesaid,  and  have  all  the  rights,  privileges,  and  im- 
munities hereafter  granted.  Then  follow  27  other  sections,  defining 
and  declaring  the  rights  and  powers  of  said  company,  and  a  last  sec- 
tion, declaring  it  to  be  a  public  act.  On  February  2,  1857  (Priv.  Laws 
1856-57,  p.  72,  c.  'ji),  this  act  was  amended  so  as  to  authorize  said  com- 
pany to  construct  the  northern  portion  of  said  road,  extending  from 
Asheville,  or  some  convenient  point  within  two  miles  thereof,  to  the 
state  of  Tennessee.  On  February  16,  1859  (Priv.  Laws  1858-59,  p. 
212,  c  166),  this  act  was  further  amended  so  as  to  authorize  any  of  the 
counties  through  which  said  road  is  intended  to  pass  to  subscribe  to 
the  capital  stock  of  said  company  any  sum  or  sums  that  may  be  de- 
termined on  by  the  court  of  pleas  and  quarter  sessions  of  said  county, 
a  majority  of  tl\e  justices  of  the  peace  of  said  county  being  present, 
and  approved  by  a  majority  of  the  lawfully  qualified  voters  of  such 
county,  to  be  ascertained  as  thereafter  provided.  Then  follow  direc- 
tions how  the  vote  of  the  people  shall  be  had.  The  third  section  au- 
thorizes the  court,  if  the  majority  of  the  voters  of  the  county  approve 
the  subscription,  to  issue  bonds  bearing  interest  not  exceeding  7  per 
cent,  per  annum,  and  to  levy  a  tax  to  meet  the  interest  as  it  accrues, 
and  to  liquidate  the  principal  as  it  falls  due,  as  they  shall  judge  ex- 
pedient. No  action  was  taken  under  this  last  amendment  until  21st 
July,  1873,  when  the  county  commissioners  of  Henderson  county,  by 
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an  order  reciting  that  they  are  acting  under  this  amendment  oi  185&-59, 
recommended  to  the  voters  of  Henderson  county  that  they  authorize 
a  subscription  to  the  capital  stock  of  this  company,  then  and  thence- 
forward known  as  the  "Spartanburg  &  Asheville  Railroad  Company." 
The  election  was  held  on  7th  August,  1873,  and  the  result  of  the  vote 
was  in  favor  of  the  subscription.  Thereupon  the  board  directed  their 
chairman  to  make  the  subscription,  and  the  bonds  were  issued  to  the 
extent  of  $100,000,  bearing  interest  at  7  per  cent,  per  annum,  the  bonds 
being  payable  ist  July,  1895,  and  each  reciting  that  it  was  issued  in  aid 
of  the  Spartanburg  &  Asheville  Railroad  Company.  It  is  true  that 
the  bonds  were  to  be  issued  as  a  subscription  to  the  Greenville  & 
French  Broad  Railroad  Company.  This  company  afterward  consoli- 
dated with  a  railroad  in  South  Carolina,  and  tfie  name  of  the  consoli- 
dated company  became  the  Spartanburg  &  Asheville  Railroad  Com- 
pany. The  statutes  of  North  Carolina  (chapter  138,  p.  186,  Pub.  Laws 
1871-72)  authorized  a  consolidation  of  tiiis  character,  and,  among  other 
things,  provided  (section  61)  that  on  such  consolidatjon  "all  stock  sub- 
scriptions and  other  things  in  action  belonging  to  either  of  said  corpo- 
rations shall  be  taken  and  deemed  to  be  transferred  to  and  vested  in 
such  new  corporation  without  further  act  or  deed."  The  consolida- 
tion is  admitted  in  the  agreed  statement  of  facts  in  the  record.  The 
statute  of  North  Carolina  is  in  accord  with  the  general  law.  County 
of  Livingston  v.  The  Bank,  128  U.  S.  102,  9  Sup.  Ct.  18,  32  L.  Ed. 
359;  Scotland  County  v.  Thomas,  94  U.  S.  fi58,  24  L.  Ed.  219.  The 
railroad  passed  through  Henderson  county.  Under  a  Constitution 
of  the  state  of  North  Carolina  adopted  in  1868,  a  board  of  county  com- 
missioners was  established  in  each  county,  which  took  the  place  of 
and  succeeded  to  all  the  powers  and  duties  of  the  court  of  pleas  and 
quarter  sessions.  Belo  v.  Commissioners  of  Forsythe,  76  N.  C.  489; 
Wilkes  County  v.  Coler,  180  U.  S.  506,  21  Sup.  Ct  458,  45  L.  Ed.  642. 
At  the  time  of  the  passage  of  the  amendment  of  1858-59  there  was  no 
constitutional  provision  limiting  and  qualifying  the  power  of  the  Legis- 
lature in  the  passage  of  an  act  like  this.  Unless  the  act  was  repealed 
or  superseded,  it  remained  in  full  force  and  eflFect  when  in  1873  ^^^ 
election  was  ordered  and  in  pursuance  thereof  the  bonds  were  issued. 
There  is  no  act  on  the  statute  book  repealing  this  amendment  in  terms. 
But  it  is  said  that  this  act  was  repealed  by  article  2,  §  14,  of  the 
Constitution  of  North  Carolina  adopted  in  1868,  and  set  out  supra. 
It  will  be  noticed  that  the  language  of  this  section  of  the  Constitution 
is  in  the  future.  No  law  "shall"  &  passed,  etc.  The  courts  uniformly 
refuse  to  give  to  statutes  a  retrospective  operation,  whereby  rights 
previously  vested  are  injuriously  affected,  unless  compelled  to  do  so 
by  language  so  clear  and  positive  as  to  leave  no  doubt  that  such  was 
the  intention  of  the  Legislature.  Chew  Heong  v.  United  States,  112 
U.  S.  536,  5  Sup.  Ct.  255,  28  L.  Ed.  770;  Harvey  v.  Tyler,  2  Wall. 
328,  17  L.  Ed.  871.  The  Supreme  Court  of  the  United  States  has 
lield  that  a  change  in  a  state  Constitution,  relating  to  municipal  sub- 
scriptions, is  not  retroactive  so  as  to  have  any  controlling  applica- 
tion to  laws  in  existence  when  the  Constitution  was  adopted.  It  does 
not  destroy  a  vested  right  of  a  corporation  to  receive  bonds  of  a  mu- 
nicipal corporation  although  they  are  not  issued.    Dallas  Co.  v.  Mc- 
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Kenzie,  no  U.  S.  686,  4  Sup.  Ct.  184,  28  L.  Ed.  285 ;  County  of  Ray 
V.  Vansycle,  96  U.  S.  675,  24  L.  Ed.  800;  County  of  Schuyler  v.  Thom- 
as, 98  U.  S.  169,  25  L.  Ed.  88.  In  the  County  of  Scotland  v.  Thomas, 
94  U.  S.  688,  24  L.  Ed.  219,  the  court  construed  a  section  of  the  Consti- 
tution of  Missouri  in  these  words : 

•The  General  Assembly  shaU  not  authorize  any  county,  dty,  or  town  to 
become  a  stockholder  in  or  to  loan  its  credit  to  any  company,  association,  or 
corporation,  unless,"  eta 

As  to  this  the  court  says : 

"This  provision,  it  will  be  obseryed,  Is  against  the  Legislature  authorizing 
municipal  subscriptions  or  aid  to  private  corporations.  It  does  not  purport 
to  take  away  any  authority  already  granted.     It  only  limits  the  j^wer  of  the 

Legislature  in  granting  such  authority  for  the  time  to  come." 

• 

The  Constitution  of  1868  (article  4,  §  19)  declared  the  laws  of  North 
Carolina  not  repugnant  to  this  Constitution  or  the  Constitution  of  the 
United  States  shall  be  in  force  until  legally  changed,  unless  inconsist- 
ent with  the  provisions  of  this  Constitution. 

There  are  two  cases  in  the  Supreme  Court  of  North  Carolina  which, 
tend  to  show  that  this  section  14,  art.  2,  of  the  Constitution,  was  not 
intended  to  supersede  previous  legislation.  The  convention  which 
adopted  the  Constitution  had,  previous  to  its  adoption,  passed  an  ordi- 
nance on  9th  March,  1868,  authorizing  a  subscription  in  aid  of  the 
Northwestern  North  Carolina  Railroad  Company  by  the  county  of  For- 
sythe.  The  election  under  that  ordinance  took  place  4th  April,  1868. 
The  Constitution  was  ratified  April  24,  1868.  The  subscription  pur- 
suant to  the  election  was  made  in  June,  1878.  The  validity  of  the  sub- 
scriptions and  of  the  bonds  was  tested  in  Hill  v.  Commissioners  of  For- 
sythe  County,  67  N.  C.  367,  and  they  were  sustained.  Thus  the  Con- 
stitution was  held  not  to  have  superseded  the  previous  legislation.  The 
same  point  was  decided  in  Belo  v.  Commissioners  of  Fors3rthe  County, 
76  N.  C.  489.  These  cases  were  decided  in  1872  and  1877,  respec- 
tively, and  were  not  questioned  at  the  time  of  the  issue  of  the  bonds 
for  which  the  bonds  in  this  suit  were  funded. 

It  is  contended,  however,  that  the  act  of  1858-59  conflicts  with  the 
Constitution  in  that  it  provides  that  the  stock  subscription  must  be 
authorized  by  a  majority  of  the  qualified  vpters,  whereas  the  act  re- 
quired a  majority  of  the  votes  cast.  It  is  admitted,  however,  that  the 
original  bonds  were  voted  for  by  a  majority  of  the  qualified  voters. 
In  Wood  V.  Oxford,  97  N.  C.  228, 2  S.  E.  653,  Rigsbee  v.  Town  of  Dur- 
ham, 98  N.  C.  81,  3  S.  E.  749,  and  Rigsbee  v.  Durham,  99  N.  C.  341, 
6  S.  E.  64,  it  is  decided  that,  if  the  fact  appear  that  the  subscription 
was  voted  for  by  a"  majority  of  the  qualified  voters,  the  defect  in  the 
law  is  cured. 

It  is  also  said  that  the  act  was  repealed  by  Battle's  Revisal.  This 
revisal  was  approved  by  Act  Feb.  20,  1873.  In  section  8  of  the  re- 
visal (page  862,  c  121)  it  is  provided : 

"No  act  of  a  private  or  local  nature ;  no  act  containing  a  grant  of  corporate 
privileges  or  imposing  duties  on  any  particular  county  inconsistent  with  the 
general  provisions  of  law,  shall  be  construed  to  he  repealed  by  the  second  sec- 
tion of  this  chapter." 
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Again,  the  repeal  is  to  be  of  force  from  and  after  ist  January,  1874. 
The  election  in  Henderson  county  was  provided  for  21st  July,  1873, 
was  held  August,  1873,  ^tnd  subscription  made  November,  1873.  So 
rights  had  accrued. 

It  would  seem,  therefore,  that  the  validity  of  the  original  is$ue  of 
bonds  can  be  sustained  under  the  amendment  of  1858-59.  In  addi- 
tion to  this,  the  authority  to  make  the  subscription  to  this  railroad  can 
be  found  in  section  2,  c.  171,  p.  417,  of  the  Public  Laws  of  North  Caro- 
lina, brought  forward  as  section  1997  of  the  Code  of  North  Carolina 
1883,  as  follows : 

"The  board  of  commissioners  of  any  county  proposing  to  take  stock  In  any 
railroad  company  shall  meet  and  agree  upon  the  amount  to  be  subscribed,  and 
if  a  majority  of  the  board  shall  vote  for  the  proposition,  this  shall  be  entered 
upon  the  record,  which  shall  show  the  amount  proposed  to  be  subscribed,  to 
what  company  and  whether  in  bonds,  money  or  other  property,  and  thereupon 
the  board  shall  order  an  election  to  be  held  on  a  notice  not  less  than  thirty 
days  for  the  purpose  of  voting  for  or  against  the  proposition  to  subscribe  the 
amount  of  stock  agreed  on  by  the  board  of  county  commissioners.  And  if  a 
majority  of  the  qualified  voters  of  the  county  shall  vote  in  favor  of  the  pr9|E>- 
osition,  the  board  of  county  commissioners,  through  their  chairman,  shall  have 
power  to  subscribe  the  amount  of  stock  proposed  by  them  and  submitted  to  the 
people,  subject  to  all  the  rules,  regulations  and  restrictions  of  other  stockhold- 
ers in  such'  company.  Provided  that  the  counties,  in  the  manner  aforesaid, 
shall  subscribe  from  time  to  time  such  amounts  either  in  bonds  or  money  as 
they  may  think  proper." 

The  record  shows,  by  extract  from  the  minutes  of  the  county  com- 
missioners of  Henderson  county,  that  on  21st  July,  1873,  they  unani- 
mously resolved  to  recommend  to  the  qualified  voters  of  Henderson 
county  the  subscription  of  $100,000,  in  county  bonds  and  coupons  at- 
tached, to  the  capital  stock  of  the  Greenville  &  French  Broad  Railroad 
Company,  for  which  an  annual  tax  was  to  be  levied,  the  bonds  to  ma- 
ture at  the  end  of  20  years,  and  to  bear  7  per  cent,  interest.  The 
board  of  county  commissioners  ordered  that  the  question  of  subscrip- 
tion be  submitted  to  the  vote  of  the  people  of  the  county.  The  elec- 
tion was  regularly  held,  the  subscription  approved  by  the  people,  and 
the  subscription  made.  The  conditions  of  the  subscription  were  that 
no  bonds  be  issued  until  all  the  stock  of  the  road  was  subscribed ;  that 
the  whole  subscription  be  expended  for  work  and  labor  done  in  Hen- 
derson county,  and  not  elsewhere;  that  no  bonds  be  issued  until  the 
road  is  let  out  and  in  progress  of  construction  in  said  county ;  that  the 
road  should  run  through  the  town  of  Hendersonville,  and  a  depot  be 
located  within  the  corporate  limits;  and  that  the  bonds  be  issued  as 
the  exigencies  of  the  case  required. 

Certain  cases  decided  by  the  Supreme  Court  of  North  Carolina  re- 
cently have  held  that  neither  this  act  of  the  Legislature,  nor  the  sec- 
tions of  the  Code  in  which  it  was  incorporated,  authorized  subscrip- 
tions of  this  character.  But  the  Supreme  Court  of  the  United  States, 
and  this  court  in  Wilkes  County  v.  Coler,  180  U.  S.  531,  21  Sup.  Ct. 
458,  45  L.  Ed.  642,  Stanley  County  v.  Coler,  190  U.  S.  437,  23  Sup. 
Ct.  811,  47  L.  Ed.  1 126,  and  Commissioners  v.  Coler,  113  Fed.  705, 
51  C.  C.  A.  379,  and  Id.,  113  Fed.  725,  51  C.  C.  A.  399,  have  held 
that  these  later  decisions  do  not  control  die  validity  of  bonds  issued 
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prior  to  their  rendition  which  were  valid  under  previous  decisions  of 
North  Carolina  of  force  when  they  were  issued.  These  recent  cases 
above  referred  to  are  Wilkes  County  v.  Call,  123  N.  C.  308,  31  S.  E. 
481 ;  Commissioners  v.  Payne,  123  N.  C.  432,  31  S.  E.  711 ;  Commis- 
sioners V.  Snuggs,  121  N.  C.  394,  28  S.  E.  539.  The  reason  is  obvious. 
The  federal  courts  sustained  the  subscriptions  made  under  decisions 
of  the  Supreme  Court  of  North  Carolina  unreversed  and  in  force  at 
their  date.  It  was  held  that  the  contracts  made  under  these  circum- 
stances could  not  be  invalidated  by  subsequent  decisions.  Burgess 
V.  Seligman,  107  U.  S.  20,  2  Sup.  Ct.  10,  27  L.  Ed.  359;  Folsom  v. 
Ninety-Six,  159  U.  S.  624,  16  Sup.  Ct.  174,  40  L.  Ed.  278. 

We  lay  no  stress  upon  the  case  of  Henderson  County  v.  Williams, 
decided  very  recently  in  the  superior  court  of  Henderson  county,  N.  C, 
holding  these  bonds  invalid.  No  bondholder  was  a  party  to  this  suit. 
It  was  wholly  between  county  officers,  and  cannot  be  treated  as  res 
judicata.  The  same  rule  applies  to  the  original  bonds  issued  by  Hen- 
ckrson  county,  to  refund  which  the  boncte  in  question  iti  this  case 
>fere  issued.    These  original  bonds  each  bear  this  statement : 

"The  Ck>mmis8ioner8  of  the  County  of  Henderson  regularly  represent  the 
body  of  the  county  aforesaid,  having  made  a  corporate  subscription  to  the 
capital  stock  of  the  Spartanburg  &  AshevUle  Railroad  Company,  which  stock, 
with  the  dividends  accruing  thereon,  is  in  the  hands  of  trustees  for  the  hold- 
ers of  said  bonds  and  pledged  for  the  payment  of  the  said  bonds  and  having 
ascertained  the  sense  of  the  qualified  voters  thereof  to  favoif  a  corporate  sub- 
scription to  the  capital  stock  of  the  said  railroad  company  by  an  election  duly 
held  for  that  purpose,  having  caused  these  bonds  to  be  issued  to  meet  the  in- 
stalments due  upon  the  county  subscription  to  said  company,  and  the  whole 
is  done  under  the  authority  conferred  and  In  conformity  with  the  Constitution 
of  the  State  of  North  Carolina,  and  by  the  authority  of  the  acts  of  the  Gen- 
eral Assembly  of  said  State." 

These  recitals  are  conclusive,  constituting  an  estoppel  in  pais  upon 
the  county  which  issued  them.  Moran  v.  Miami  Co.,  2  Black,  722, 
17  L.  Ed.  342.  "Where  bonds  of  a  county  on  their  face  import  a 
compliance  with  the  law  under  which  they  were  issued,  the  pur- 
chasers are  not  bound  to  look  further  for  evidence  of  a  compliance 
with  the  conditions  annexed  to  the  grant  of  power  to  issue  them, 
and  the  county  is  estopped  to  deny,  as  against  bona  fide  purchasers, 
that  such  conditions  have  been  complied  witti."  Knox  County  v.  Aspin- 
wall,  21  How.  539,  16  L.  Ed.  208,  followed  by  a  lone  line  of  de- 
cisions down  to  Northern  Bank  of  Toledo  v.  Porter  Township,  no 
U.  S.  608,  4  Sup.  Ct  254,  28  L.  Ed,  258.  The  only  duty  of  a  bona 
fide  holder  is  to  see  that  there  is  legislative  authority  to  issue  the 
bonds.  Douglas  County  v.  BoUes,  94  U.  S.  104,  24  L.  Ed.  46 ;  Rogers 
V.  Burlington,  3  Wall.  654,  18  L.  Ed.  79. 

It  is  objected  that  the  act  of  the  session  of  1868-69,  ratified  April 
10,  1869,*  was  not  passed  in  conformity  with  the  Constitution.  The 
parts  of  the  journals  of  the  two  houses  are  in  the  record.  These 
journals  show  that  on  the  second  and  third  readings  of  the  bill  the 
ayes  and  nays  were  taken  and  recorded  as  required  by  the  Ccmstitu- 
tion.  But  it  is  said  that  the  journals  do  not  show  that  the  bill  had 
a  first  reading.    The  bill  was  entitled  "A  bill  to  authorize  the  sev- 
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eral  counties  in  the  state  to  subscribe  to  stock  in  railroad  companies/* 
This  is  the  copy  of  the  House  journal :  •  . 

"Mr.  Malone  introduced  a  bill  to  authorize  the  several  counties  in  the  state 
to  subscribe  to  stock  in  railroad  companies*  February  17,  1869,  referred  to 
committee  on  counties  and  townships." 

On  February  27,  1869,  o*^  motion  of  Mr.  Malone,  the  rules  were 
suspended,  this  bill  taken  up,  and  passed  its  second  reading  by  aye 
and  nay  vote  recorded.,  On  March  i,  1869,  on  motion  of  Mr.  Malone, 
the  rules  were  suspended,  and  this  bill  taken  up  and  passed  its  third 
and  final  reading  by  a  recorded  aye  and  nay  vote.  The  Senate  Jour- 
nal, 4th  March,  1869,  shows  that  this  bill  was  received  from  the 
House,  read  a  first  time,  and  referred.  It  was  reported  favorably  on 
6th  March,  and  passed  its  second  reading  on  13th  March,  by  a  re- 
corded aye  and  nay  vote.  On  29th  March,  1869,  it  passed  its  third 
reading  by  a  recorded  aye  and  nay  vote.  No  one  having  even  a 
slight  acquaintance  with  parliamentary  proceedings  but  knows  that, 
when  a  bill  is  introduced  and  referred,  it  must  have  had  at  least  one 
reading.  Beside  this,  this  act  was  duly  ratified,  and  the  certificate 
of  the  presiding  officers  shows  that  it  has  had  three  readings  in  each 
house.  The  journal  shows  that  it  has  had  a  .second  reading.  The 
conclusion  is  inevitable  that  it  must  have  had  a  first  reading.  In 
Black  V.  Commissioners,  129  N.  C.  126,  39  S.  E.  819,  the  court  says : 

"As  to  the  manner  of  its  passage,  it  appears  that  the  ayes  and  nays  were 
duly  entered  on  the  Journals  upon  the  second  and  third  readings,  on  two  sev- 
eral days  in  each  house,  as  required  by  Const  art  2,  S  14.  The  ratification 
is  conclnsiye  evidence  that  it  was  read  three  several  times  in  each  house." 
Carr  v.  Coke,  116  N.  C.  223,  22  S.  B.  16,  28  L.  R.  A.  737,  47  Am.  St  Rep.  801. 

Tt  is  gravely  contended  by  the  counsel  for  plaintiff  in  error  that, 
when  this  journal  states  that  the  rules  were  suspended,  it  is  meant 
that  the  rules  were  suspended  which  required  a  full  reading  of  the 
bill.  There  is  nothing  to  sustain  this  assumption.  The  journal  states 
that  thereafter  the  bill  received  a  second  reading.  The  presumption 
that  bodies  like  a  legislature  have  followed  the  law  always  exists. 
The  contrary  must  be  proved. 

When  it  is  considered  that  the  original  bonds  were  issued  in  1875 ; 
that  their  coupons  were  regularly  paid  for  20  years;  that  the  bonds 
were  called  in  and  funded  in  the  bonds  in  question  in  this  suit,  the 
coupons  of  which  were  paid  regularly  until  ist  January,  190 1 ;  that 
the  money  derived  from  the  sale  of  the  bonds  was  expended  in  work 
and  labor  done  in  Henderson  county;  that  this  road  was  completed 
through  that  county  and  its  county  seat,  Hendersonville,  putting  this 
remote  mountain  village  and  county  in  touch  with  the  world;  and 
that  this  town  and  county  have  been  enjoying  all  these  advantages 
for  over  30  years — we  can  see  no  merit  in  the  defense.  The  lan- 
^age  of  Mr.  Justice  Peckham  in  Tulare  District  v.  Shepard,  22  Sup. 
Ct.  534,  46  L.  Ed.  773,  is  not  inappropriate : 

•*In  the  case  of  Douglas  County  v.  Bolles,  94  U.  S.  104  [24  L.  Ed.  46],  this 
court  said:  'Common  honesty  demands  that  a  deht  thus  incurred  should  be 
paid.'   .That  statement  has  lost  no  force  by  the  lapse  of  time,  and  we  think 
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it  applies  in  its  full  strength  in  this  case.  Unless  there  is  some  settled  rnle 
of  law  which  prevents  recovery  in  this  action,  the  judgment  under  review 
should  be  affirmed." 

The  judgment  of  this  court  is  that  the  judgment  of  the  Circuit 
Court  be  affirmed. 


LEVIN  V.   UNITED  STATES. 

I 
(Ohrcuit  Court  of  Appeals,  Eighth  Circuit    February  20, 1904.) 

No.  1,969. 

1.  CoNSTirnTioN—OoNsrBucTioN— Naturalization— State  Cotmrs  Mat  Gbant. 

Under  the  congressional  authority  to  establish  a  uniform  rule  of  nat- 
uralization, granted  by  section  8  of  article  1  of  the  Constitution,  the 
Congress  may  lawfully  emi)ower  courts  of  the  states  to  admit  qualified 
aliens  to  citizenship,  and  the  courts  of  the  states  may  legally  exercise  this 
power  without  legislative  authority  or  permission  from  the  states  which 
created  them. 

2.  Same  —  CoNSTBUcnoN  bt  CoifTEifPOBANEous  Intebpbetatior  —  LoKO  Ac- 

quiescence AND  Pbactice  Conclusive. 

The  contemporaneous  construction  of  a  provision  of  the  Constitution 
by  those  who  framed  it,  the  concurrence  of  statesmen,  legislators,  and 
judges  in  that  construction,  and  the  acquiescence  and  uninterrupted  prac- 
tice of  all  the  departments  of  the  government  in  the  same  interpretation 
for  more  than  100  years,  conclusively  determine  the  meaning  and  effect 
of  the  provision,  and  place  it  beyond  the  realm  of  doubt  or  debate. 

8.  Same— Authobity  of  Conobess  to  Gbant  Judicial  Poweb. 

The  judicial  power  granted  by  section  1,  art  3,  of  the  Constitution,  is 
the  power  to  try  the  10  classes  of  cases  specified  in  section  2  of  that  ar- 
ticle.   Chisholm  v.  Georgia.  2  Dall.  475,  1*L.  Ed.  440. 

These  sections  do  not  prohibit  the  Congress  from  vesting  judicial  power 
In  other  cases  in  courts  or  magistrates  of  the  states  or  in  executive 
ofllcers,  where  the  exercise  of  such  power  by  them  is  a  necessary  or  ap- 
propriate means  by  which  to  use  the  powers  granted  by  the  Constitution 
to  the  legislative  department  or  to  the  executive  department  of  the  gov- 
ernment 

4.  Natubalization--Cox7bts  Having  Common-Law  Jubisdicttion  Defined. 

Courts  having  common-law  jurisdiction,  within  the  meaning  of  that 
term  in  section  2165,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  1329],  are  those 
which  have  the  power  %o  punish  offenses,  jto  enforce  rights,  or  to  redress 
wrongs  recognized  by  the  common  law,  of  courts  which  are  governed  by 
the  principles,  rules,  and  usages  of  the  common  law  in  the  determination 
of  some  of  the  causes  of  which  they  have  jurisdiction.  The  term  is  used 
to  distinguish  courts  which  have  some  common-law  jurisdiction  tnym  those 
which  have  no  jurisdiction  save  in  equity,  in  admiralty,  or  in  matters  not 
involving  offenses  or  rights  under  the  common  law. 

It  is  not  indispensable  that  a  court  should  have  all  common-law  juris- 
diction to  qualify  it  to  naturalize  aliens  under  this  section.  It  is  sufii- 
cient  that  it  has  some. 

5.  Same— St.  Louis  Coubt  of  Appeals. 

The  St  Louis  Court  of  Appeals  has  common-law  jurisdiction,  and  is 
empowered  to  admit  qualified  aliens  to  citizenship,  because  it  has  com- 
mon-law jurisdiction  to  issue,  hear,  and  determine  writs  of  habeas  cor- 
pus, quo  warranto,  mandamus,  and  certiorari,  and  in  the  determination 
of  actions  at  law  it  is  generally  governed  by  the  principles,  rules,  and 
usages  of  the  common  law* 
(Syllabus  by  the  Court) 
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In  Error  to  the  District  Court  of  th^  United  States  for  the  Eastern 
District  of  Missouri. 

Walter  D.  Coles,  for  plaintiff  in  error. 

Bert.  D.  Nortoni  (David  P.  Dyer  and  Horace  L.  Dyer,  on  the  brief), 
for  defendant  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Nathan  Levin  was  indicted,  tried,  con- 
victed, and  sentenced  to  imprisonment  for  the  term  of  five  years  by  the 
United  States  District  Court  for  the  Eastern  District  of  Missouri,  for 
aiding,  abetting,  counseling,  advising,  and  procuring  aliens  who  were 
not  entitled  to  naturalization  to  obtain  certificates  of  citizenship  from 
the  St  Louis  Court  of  Appeals  by  means  of  fraud  and  false  statements, 
in  violation  of  sections  5425  and  5427  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  pp.  3669,  3670].  He  challenges  the  judgment  against 
him  upon  the  ground  that  these  acts  constituted  no  offense,  because  the 
St.  Louis  Court  of  Appeals  had  no  jurisdiction  to  naturalize  qualified 
aliens. 

By  section  2165  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p. 
1329],  "a  court  of  record  of  any  of  the  states  having  common  law  juris- 
diction and  a  seal  and  clerk"  is  expressly  authorized  by  the  Congress 
to  naturalize  qualified  aliens,  and  to  issue  to  them  certificates  of  citizen- 
ship. The  Constitution  of  the  ^United  States  provides  that  the  Con- 
gress shall  have  power  "to  establish  a  uniform  rule  of  naturalization 
*  *  *  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United  States  or 
in  any  department  or  officer  thereof"  (article  i,  §  8),  and  that  "this 
Constitution  and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof  ♦  *  ♦  shall  be  the  supreme  law  of  the  land  and 
the  judges  in  every  state  shall  be  bound  thereby  anything  in  the  Con- 
stitution or  laws  of  any  state  to  the  contrary  notwithstanding"  (article 
6).  The  constitutional  grant  of  power  to  do  an  act  or  to  attain  an 
end  is  an  implied  grant  of  plenary  authority  to  select  and  use  the  ap- 
propriate means  to  accomplish  the  purpose  contemplated.  McCuUoch 
V.  Maryland,  4  Wheat.  316,,  413,  422,  4  L.  Ed.  579;  Prigg  v.  Pennsyl- 
vania, 16  Pet.  536,  618,  619,  10  L.  Ed.  1060.  A  thoughtful  reading  of 
these  clauses  of  the  Constitution,  in  the  light  of  the  familiar  canon  of 
construction  to  which  reference  has  been  made,  suggests  no  lack  of  au- 
thority in  the  legislative  department  of  the  nation  to  grant,  or  in  the 
courts  of  the  states  to  accept  and  to  exercise,  the  power  to  naturalize 
ahens  bestowed  upon  them  by  the  act  of  Congress. 

Counsel  for  the  plaintiff  in  error,  however,  contends  with  much 
cogency  and  ingenuity  that  a  court  of  a  state  has  no  jurisdiction  to  ad- 
mit aliens  to  citizenship  (i)  because  Congress  had  no  power  under  the 
Constitution  to  grant  this  authority  to  such  a  court;  and  (2)  because, 
if  it  had  that  power,  a  court  of  common-law  jurisdiction  created  by  a 
state  has  no  authority  to  accept  or  to  exercise  this  power  in  the  ab- 
sence of  legislative  permission  so  to  do  from  the  state  which  estab- 
lished it     His  argument  in  support  of  his  first  position  runs  in  this 
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way :  The  Constitution  provides  that  "the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  establish"  (article 
3,  §  i),  and  that  "the  judicial  power  shall  extend  to  all  cases"  specified 
in  article  3,  §  2.  Congress  has  no  authority  to  grant  any  portion  of 
this  judicial  power  of  the  nation  to  any  other  courts  than  those  cre- 
ated under  these  sections  of  the  Constitution.  Martin  v.  Hunter's 
Lessee,  i  Wheat.  304,  328-330,  4  L.  Ed.  97;  Houston  v.  Moore,  5 
Wheat.  I,  27,  s  L.  Ed.  19.  The  admission  of  aliens  to  citizenship  is  a 
judicial  function.  It  is  the  exercise  of  judicial  power.  Spratt  v. 
Spratt,  4  Pet.  393,  407,  7  L.  Ed.  171.  Therefore  the  Congress  has  no 
power  to  grant  to  a  court  of  a  state  the  judicial  power  to  admit  aliens 
to  citizenship,  and  section  2165  and  all  other  acts  of  Congress  which 
by  their  terms  bestowed  this  authority  upon  state  courts  are  unconsti- 
tutional and  void.  In  support  of  his  second  proposition  he  argues  that 
a  court  of  a  state  derives  all  its  powers  from  the  political  entity  which 
creates  it;  that,  while  such  a  court  may  perform  judicial  functions  per- 
mitted by  national  legislation  in  cases  in  which  the  general  power  to 
discharge  these  functions  is  granted  or  allowed  to  it  by  the  legislation 
of  the  state  which  creates  it,  no  new  or  additional  authority  can  be 
conferred  upon  it  by  the  laws  of  the  nation,  and  none  can  be  exercised 
by  it  unless  it  is  granted  by  the  state  laws  which  create  the  court,  and 
vest  and  define  its  jurisdiction,  and,  inasmuch  as  the  legislation  of  the 
state  of  Missouri  has  never  granted  to.any  court  of  that  state  the  power 
or  the  permission  to  naturalize  aliens  in  accordance  with  the  laws  of 
the  United  States,  none  of  the  courts  of  that  state  may  lawfully  exer- 
cise this  authority.  To  sustain  this  argument  he  cites  the  decisions  of 
the  Supreme  Court  to  the  effect  that  where  jurisdiction  may  be  con- 
ferred upon  the  national  courts  by  Congress,  and  that  jurisdiction  is 
not  made  exclusive,  the  state  courts  may  exercise  it  if  by  the  Constitu- 
tion and  laws  of  their  state  they  are  competent  to  take  it  (Houston  v. 
Moore,  5  Wheat,  i,  27,  5  L.  Ed.  ip;  Claflin  v.  Houseman,  93  U.  S. 
130,  136,  23  L.  Ed.  833) ;  the  cases  in  which  state  courts  have  declined 
t6  sustain  actions  for  fines,  penalties,  or  forfeitures  imposed  by  acts  of 
Congress  for  the  violation  of  national  legislation  (U.  S.  v.  Lathrop,  17 
Johns.  4,  8-10 ;  Ely  v.  Peck,  7  Conn.  239,  244) ;  and  the  case  of  Ex 
parte  Knowles,  5  Cal.  300,  in  which  the  Supreme  Court  of  that  state 
held  that,  while  Congress  had  no  power  to  confer  jurisdiction  upon 
the  courts  of  a  state  to  admit  aliens  to  citizenship,  yet  such  courts  might 
exercise  that  power  in  cases  where  its  existence  was  recognized  by  the 
legislation  of  the  state  which  established  it. 

These  propositions  and  arguments  of  the  counsel  for  the  plaintiff  in 
error  are  plausible  and  cogent.  They  might  well  have  challenged  de- 
bate— ^possibly  they  might  have  changed  the  course  of  legislation  and 
of  action — if  they  had  been  presented  to  the  Supreme  Court  100  years 
ago.  At  this  late  day,  however,  after  the  courts  of  the  states  have  for 
more  than  a  century,  with  the  uniform  acquiescence  and  consent  of 
all  the  departments  of  the  national  government  and  of  the  state  govern- 
ments, exercised  this  authority  to  naturalize  aliens  granted  to  them 
by  the  acts  of  Congress,  there  is  one  answer  which  is  equally  fatal  to 
both  the  propositions  which  counsel  for  the  plaintiff  in  error  "here  pre- 
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sents.  It  is  that  the  contemporaneous  interpretation  of  the  provisions 
of  the  Constitution  relative  to  this  subject  by  those  who  framed  it, 
the  concurrence  of  statesmen,  legislators,  and  judges  in  that  construc- 
tion, tlie  acquiescence  and  uninterrupted  practice  of  all  the  depart- 
ments of  the  government  in  the  same  interpretation  for  more  than  lOO 
years,  conclusively  determine  their  meaning  and  effect,  and  place  them 
beyond  the  realm  of  doubt  or  question.  Stuart  v.  Laird,  i  Cranch, 
298,  308,  2  L.  Ed.  1x5;  Cohens  v.  Virginia,  6  Wheat.  265,  419,  5  L. 
Ed.  257;  Prigg  V.  Pennsylvania,  16  Pet.  539,  620,  621,  10  L.  Ed.  1060; 
Ex  parte  Gist,  26  Ala.  156,  164;  Dean  v.  Borchsenius,  30  Wis.  237. 
In  the  year  1790  the  Congress  passed  the  first  act  to  establish  a  uniform 
rule  of  naturalization.  That  act  empowered  any  common-law  court 
of  record  in  any  one  of  the  states  to  admit  aliens  to  citizenship  upon 
their  compliance  with  the  terms  of  the  law,  but  gave  no  such  authority 
to  any  court  of  the  United  States,  i  Stat.  103.  Many  of  the  states- 
men who  sat  in  the  convention  which  framed  the  Constitution  were 
members  of  the  Congress  which  passed  this  law.  This  act  of  Congress 
is  therefore  a  contemporary  interpretation — ^a  practical  exposition  of 
the  meaning  and  effect — of  the  grant  to  Congress  of  the  power  to  es- 
tablish a  uniform  rule  of  naturalization  by  the  very  men  ,who,  as  the 
representatives  of  the  people  of  the  United  States,  gave  this  authority 
to  the  legislative  department  of  the  national  government.  From  the 
day  when  this  act  gave  the  courts  of  the  states  the  power  to  issue  cer- 
tificates of  citizenship  to  qualified  aliens  to  the  present  moment,  through 
all  the  legislation  and  judicial  action  of  more  than  a  century,  that 
grant  to  the  state  courts  has  been  maintained  undisturbed,  and  the 
power  thus  bestowed  has  been  exercised  by  the  courts  of  the  states 
with  the  uninterrupted  acquiescence  of  the  legislative,  executive,  and 
judicial  departments  of  the  nation  and  of  the  states,  i  Stat.  414;  Act 
April  14,  1802,  c.  28,  2  Stat.  153,  155;  Rev.  St.  §  2165;  U.  S.  Comp- 
St.  p.  1329;  Claflin  v.  Houseman,  93  U.  S.  130,  140,  23  L.  Ed.  833; 
Robertson  v.  Baldwin,  165  U.  S.  275,  279,  17  Sup.  Ct.  326,  41  L.  Ed. 
715.  This  contemporaneous,  continuous,  and  uniform  affirmance  of  the 
constitutionality  of  the  grant  to  the  state  courts  of  this  power  to  natu- 
ralize aliens,  and  this  uninterrupted  practice  of  the  state  courts  to  exer- 
cise the  power  thus  bestowed  upon  them,  are  too  long-continued,  too 
strong,  too  obstinate,  to  be  controlled  or  shaken  now.  It  is  tod  late  to 
question  the  constitutionality  of  the  devolution  of  this  authority  upon 
the  courts  of  the  states,  or  their  jurisdiction  to  exercise  it  Those  is- 
sues have  been  settled  by  prescription  and  practice,  and  they  are  no 
longer  open  to  debate  or  question. 

Nor  are  the  conclusions  which  contemporaneous  construction,  time, 
and  practice  have  adopted  without  cedent  reasons  to  support  them. 
While  it  is  true  that  Mr.  Justice  Story,  speaking  for  the  Supreme 
Court,  declared  in  i8i6,  in  Martin  v.  Hunter's  Lessee,  i  Wheat.  304, 
328-333,  4  L.  Ed.  97,  that  the  Congress  could  not  vest  any  portion  of 
the  judicial  power  of  the  nation  in  courts  which  it  did  not  itself  ordain 
and  establish,  and  this  statement  has  since  been  repeated,  the  fact  is 
that  he  was  then  thinking  and  speaking  of  the  judicial  power  granted 
bv  section  i,  and  defined  by  section  2,  of  article  3  of  the  Constitution. 
The  better  opinion  now  is  that  the  judicial  power  granted  by  the  former 


Digitized  by 


Google 


830  128  FEDERAL  REPORTER. 

section,  which  may  be  vested  in  the  national  courts  only,  is  defined  in 
the  latter  section ;  that  it  necessarily  extends  only  to  the  trial  of  "all 
cases  in  law  and  equity  arising  under  this  Constitution/'  and  to  the 
trial  of  the  other  nine  classes  of  cases  named  in  section  2,  and  specified 
by  Chief  Justice  Jay  in  his  opinion  in  Chisholm  v.  Georgia,  2  Dall. 
419,  475,  I  L.  Ed.  440  (Ex  parte  Gist,  26  Ala.  156,  162;  Claflin  v. 
Houseman,  93  U.  S.  130,  139,  23  L.  Ed.  833 ;  Robertson  v.  Baldwin, 
165  U.  S.  275,  279,  17  Sup.  Ct.  326,  41  L.  Ed.  715);  and  that  these 
sections  neither  expressly  nor  impliedly  prohibit  the  Congress  from 
conferring  judicial  power  upon  other  courts,  or  upon  executive  or  other 
officers,  in  other  cases,  where,  in  its  opinion,  the  devolution  of  such 
power  is  either  necessary  or  convenient  in  the  execution  of  the  au- 
thority granted  to  the  legislative  or  to  the  executive  department  of  the 
government  through  the  Constitution.  Thus  the  authority  granted  to 
territorial  courts  to  hear  and  determine  controversies  arising  in  the  ter- 
ritories of  the  United  States  is  judicial  power.  But  it  is  not  a  part  of 
that  judicial  power  granted  by  section  i,  and  defined  by  section  2,  of 
article  3  of  the  Constitution.  Nevertheless,  under  the  constitutional 
grant  to  Congress  of  power  to  "make  all  needful  rules  and  regulations 
respecting  tjje  territory  *  *  *  belonging  to  the  United  States"  (ar- 
ticle 4,  §  3),  that  body  may  create  territorial  courts  not  contemplated 
or  authorized  by  article  3  of  the  Constitution,  and  may  confer  upon 
them  plenary  judicial  power,  because  the  establishment  of  such  courts 
and  the  bestowal  of  such  authority  constitute  appropriate  means  by 
which  to  exercise  the  congressional  power  to  make  needful  rules  re- 
specting the  territory  belonging  to  the  United  States.  American  Ins. 
Co.  V.  Canter,  i  Pet.  511,  544,  7  L.  Ed.  242;  Clinton  v.  Englebrecht,  13 
Wall.  434,  447,  20  L.  Ed.  659;  McAllister  v.  U.  S.,  141  U.  S.  174,  184, 
188,  II  Sup.  Ct.  949,  35  L.  Ed.  693.  Of  the  same  nature  is  the  judicial 
power  conferred  upon  the  Secretary  of  the  Interior,  the  Commissioner 
of  the  General  Land  Office,  and  his  subordinate  officers,  to  hear  and 
determine  claims  to  the  public  lands  of  the  nation  (U.  S.  v.  Winona  & 
St.  Peter  R.  Co.,  67  Fed.  948,  957,  15  C.  C.  A.  96,  104) ;  that  bestowed 
upon  justices  of  the  peace  and  other  magistrates  of  the  states  by  Act 
Sept.  24, 1789,  c.  20,  §  33,  I  Stat.  91,  to  arrest  and  commit  or  bail  persons 
charged  with  a  violation  of  the  criminal  laws  of  the  United  States  (Ex 
parte  Gist,  26  Ala.  156, 164) ;  that  conferred  upon  the  state  courts  to  hear 
and  determine  suits  by  or  against  corporations  and  officers  created  by 
the  nation  (Bank  of  the  United  States  v.  Deveaux,  5  Cranch,  61,  3  L. 
Ed.  38;  Claflin  v.  Houseman,  93  U.  S.  135,  23  L.  Ed.  833) ;  that  given  to 
magistrates  of  any  county,  city,  or  town  corporate  to  hear,  determine, 
and  certify  the  claims  of  owners  of  fugitive  slaves  under  Act  Feb.  12, 
I793»  c-  7>  I  Stat.  302,  §  3  (Prigg  v.  Pennsylvania,  16  Pet.  536,  615,  620, 
621,  10  L.  Ed.  1060) ;  that  bestowed  upon  justices  of  the  peace  to  arrest, 
commit  to  jail,  and  deliver  to  the  master  deserting  seamen,  under  Act 
July  20,  1790,  c.  29,  I  Stat.  131,  134  (Robertson  v.  Baldwin,  165  U.  S. 
275,  277,  280,  17  Sup.  Ct.  326,  41  L.  Ed.  715) ;  that  conferred  upon  the 
courts  of  the  states  by  the  various  acts  of  Congress  which  empower 
them  to  naturalize  aliens  (i  Stat.  103,  414;  2  Stat.  153,  155;  Rev. 
St.  §  2165 ;  Robertson  v.  Baldwin,  165  U.  S.  27,  17  Sup.  Ct.  326,  41  L. 
Ed.  715;  Claflin  v.  Houseman,  93  U.  S.  130,  140,  23  L,.  Ed.  833;  In 
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the  Matter  of  Martin  Conner,  39  Cal.  98,  loi,  2  Am.  Rep.  427) ;  and 
that  granted  by  acts  of  Congress  to  executive  officers  of  the  United 
States  to  courts  and  magistrates  of  the  states  in  numerous  other  in- 
stances, not  to  try  and  determine  the  cases  specified  in  section  2  of 
article  3  of  the  Constitution,  but  to  perform  the  judicial  function  of 
hearing  and  determining  other  questions  and  issues  which  a  proper 
exercise  of  the  powers  granted  to  the  various  departments  of  the  gov- 
ernment require  to  be  thus  decided.  The  grant  by  the  Congress  of  the 
United  Stj^tes  of  the  judicial  power  to  admit  aliens  to  citizenship,  and  to 
hear  and  decide  the  various  questions  which  do  not  arise  in  the  cases 
specified  in  article  3  of  the  Constitution,  but  which  a  proper  exercise 
of  the  powers  granted  by  that  instrument  to  the  executive  or  to  the 
legislative  department  of  the  Government  requires  to  be  judicially  de- 
cided, was  neither  expressly  nor  impliedly  prohibited  by  that  article. 
The  congressional  power  to  make  such  a  grant,  and  to  vest  judicial 
authority  in  state  courts  and  officers,  in  such  cases,  exists  by  virtue  of 
the  established  rule  that  the  grant  of  a  power  to  acccxnplish  an  object  is 
a  grant  of  the  authority  to  select  and  use  the  appropriate  means  to  at- 
tain it. . 

Nor  does  the  contention  that  the  courts  of  the  state  of  Missouri  hav- 
ing common-law  jurisdiction  are  without  authority  to  accept  or  to  ex- 
ercise the  judicial  power  to  naturalize  aliens  conferred  upon  them  by 
Congress,  because  the  state  which  established  them  has  never  by  any 
legislative  action  empowered  or  permitted  them  to  do  so,  commend 
itself  to  our  judgment.  The  suggestion  is  noted  that  the  Legislature  of 
a  state  might  prohibit  its  courts  from  exercising  the  power  to  natural- 
ize aliens,  and  that  this  prohibition  would  be  fatal  to  the  devolution  of 
the  congressional  authority.  No  such  inhibition,  however,  has  been 
imposed  upon  the  courts  of  Missouri,  and  it  is  unnecessary  and  would 
be  injudicious  to  consider  and  determine  in  this  case  what  the  effect 
of  such  legislation  might  be.  That  question  is  not  here  for  considera- 
tion. The  state  of  Missouri  was  admitted  to  the  Union  and  became 
a  part  of  this  nation  in  the  year  1820.  More  than  30  years  before  its 
admission  the  Constitution  of  the  United  States  had  empowered  Con- 
gress to  establish  a  uniform  rule  of  naturalization,  and  to  make  all  laws 
necessary  to  carry  that  authority  into  execution.  In  the  exercise  of 
this  power,  Congress  had  enacted  laws  which  conferred  upon  certain 
courts  of  the  states  and  territories  the  judicial  power  to  issue  certifi- 
cates of  citizenship  to  qualified  aliens.  The  Constitution  provided  that 
"this  Constitution  and  the  laws  which  shall  be  made  in  pursuance  there- 
of *  *  *  shall  be  the  supreme  law  of  the  land  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything  in  the  Constitution  and 
laws  of  the  state  to  the  contrary  notwithstanding."  When  the  United 
States  offered  admission  to  the  Union  to  the  people  of  Missouri,  it 
made  this  offer  subject  to  the  patent  condition  that  the  Constitution  of 
the  United  States,  and  the  laws  that  had  been  made  and  should  be  made 
by  Congress  in  accordance  with  its  provisions,  should  become  the  su- 
preme law  of  the  new  state,  binding  alike  upon  all  its  inhabitants, 
whether  laymen  or  lawyers,  citizens  or  judges.  The  people  of  Mis- 
souri accepted  this  offer  and  its  condition,  and  became  a  part  of  the 
nation.    Thereupon  the  Constitution  of  the  United  States,  and  the  laws 
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enacted  in  accordance  with  it,  which  then  conferred  upon  the  courts 
of  the  states  the  judicial  power  to  admit  aliens  to  citizenship,  became 
a  part  of  the  supreme  law  of  the  new  state  of  Missouri,  which  the  peo- 
ple of  that  state,  by  their  acceptance  of  the  offer  of  admission,  had 
contracted  should  be  obeyed  and  executed  by  the  citizens,  the  judges, 
and  the  courts  of  their  state.  The  acceptance  by  the  people  of  Mis- 
souri of  this  offer  of  admission,  in  view  of  the  power  which  had  then 
been  granted  by  the  Congress  to  certain  courts  of  the  states  to  admit 
aliens  to  citizenship,  and  in  view  of  the  practice  of  those  courts  to  ex- 
ercise this  Jurisdiction,  which  had  then  prevailed  for  nearly  three  de- 
cades, gave  to  the  courts  of  Missouri  plenary  jurisdiction  to  exercise 
any  power  to  admit  aliens  to  citizenship  which  the  Congress  had  then 
conferred  or  might  thereafter  bestow  upon  them  under  the  provision 
of  the  Constitution  applicable  to  that  subject.  Claflin  v.  Houseman, 
93  U.  S.  130,  136-142,  23  L.  Ed.  833.;  Ex  parte  Gist,  26  Ala.  156, 
164;  Prigg  V.  Pennsylvania,  16  Pet.  536,  620,  10  L.  Ed.  1060;  Robert- 
son V.  Baldwin,  165  U.  S.  275,  280,  17  Sup.  Ct.  326,  41  L.  Ed.  715. 
The  resistless  conclusion  is  that  the  Congress  of  the  United  States  was 
by  section  8,  art.  i,  of  the  Constitution^  granted  the  necessary  authority 
to  vest  in  the  courts  of  the  states  having  common-law  jurisdiction  the 
judicial  power  to  admit  qualified  aliens  to  citizenship;  that,  in  the  ab- 
sence of  legislative  authority  or  permission  from  the  states  which  cre- 
ated them,  such  courts  may  lawfully  exercise  this  power,  and  that  sec- 
tion 2165  of  the  Revised  Statutes  is  neither  unconstitutional  nor  in- 
valid. 

Finally  it  is  insisted  that  section  2165  of  the  Revised  Statutes  did 
not  confer  jurisdiction  upon  the  St.  Louis  Court  of  Appeals,  because 
it  is  a  court  of  appellate,  and  not  of  original,  jurisdiction,  and  because 
it  is  not  a  court  having  common-law  jurisdiction.  The  act  of  Congress 
does  not  limit  its  grant  to  courts  of  original  jurisdiction,  but  extends 
it  to  all  courts  of  record  which  have  common-law  jurisdiction,  seals, 
and  clerks.  As  Congress  did  not  except  appellate  courts  from  the 
beneficiaries  of  this  grant,  it  is  neither  the  province  nor  the  duty  of  the 
courts  to  do  so.  The  remaining  question  is,  has  the  St.  Louis  Court 
of  Appeals  common-law  jurisdiction  ?  Courts  having  common-law  ju- 
risdiction, within  the  meaning  of  this  section,  are  those  which  have  the 
power  to  punish  offenses,  to  enforce  rights,  or  to  redress  wrongs  recog- 
nized by  the  common  law,  or  which,  in  the  determination  of  the  causes 
which  they  decide,  are  governed  by  the  principles,  rules,  and  usages  of 
that  law.  The  term  "having  common-law  jurisdiction"  is  used  to  dis- 
tinguish these  courts  from  those  which  have  no  jurisdiction  save  in 
equity,  in  admiralty,  or  in  matters  not  involving  offenses  or  rights  un- 
der the  common  law.  U.  S.  v.  Lehman  (D.  C.)  39  Fed.  49,  50 ;  Par- 
sons V.  Bedford,  3  Pet.  446,  447,  7  L.  Ed.  732 ;  In  the  Matter  of  Martin 
Conner,  39  Cal.  98,  loi,  2  Am.  Rep,  427;  People  ex  rel.  v.  McGowan, 
Tj  111.  644,  20  Am.  Rep.  254.  Courts  which  have  some  common-law 
jurisdiction  are  courts  having  common-law  jurisdiction,  and  it  is  not 
indispensable  to  the  qualification  of  a  court  under  this  act  of  Con- 
gress that  it  should  have  all  the  common-law  jurisdiction,  or  even 
that  it  should  have  general  common-law  jurisdiction.  Ex  parte  Twee- 
dy, 22  Fed.  84;   In  the  Matter  of  Martin  Conner,  39  Cal.  98,  loi, 
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2  Afn.  Rep.  427;  U.  S.  v.  Power,  14  Blatchf  223,  Fed.  Cas.  No. 
16,080,  27  Fed.  Cas.  607,  608;  Ex  parte  Gladhill,  8  Mete.  (Mass.) 
168,  170.  The  common  law  of  England  and  all  the  statutes  and 
acts  of  Parliament  made  prior  to  the  fourth  year  of  James  I  con- 
stitute the  rule  of  action  and  decision  of  all  the  courts  of  the  state  of 
Missouri,  wherever  they  are  not  inconsistent  with  the  Constitution  of 
the  United  States,  the  Constitution  of  the  state,  or  the  statutes  in  force 
for  the  time  being.  Rev.  St.  Mo.  1899,  §  4151.  The  St.  Louis  Court 
of  Appeals  is  an  appellate  court  vested  with  appellate  jurisdiction  to 
review  the  decisions  of  the  inferior  courts  of  certain  counties  of  the 
state  of  Missouri  in  cases  in  which  the  amount  involved  does  not  ex- 
ceed $4,500,  and  with  original  jurisdiction  to  issue  writs  of  habeas 
corpus,  quo  warranto,  mandamus,  certiorari,  and  other  remedial  writs, 
and  to  hear  and  determine  the  same.  Const.  Mo.  art.  6,  §  12 ;  Rev.  St. 
Mo.  1899,  p.  92;  Laws  Mo.  1901,  p.  107;  State  ex  rel.  Schierberg  v. 
Green,  i  Mo.  App.  226,  227.  The  writs  of  habeas  corpus,  quo  war- 
ranto, mandamus,  and  certiorari  are  common-law  writs,  and  in  the  is- 
sue, the  hearings,  and  decisions  upon  them  the  St.  Louis  Court  of  Ap- 
peals necessarily  has  and  exercises  common-law  jurisdiction.  In  the 
hearing  and  decision  of  actions  at  law  presented  to  it  for  review,  its 
rule  of  action  and  decision  must  in  the  great  majority  of  cases  be  the 
rules,  principles,  and  usages  of  the  common  law.  Hence  it  is  a  court 
having  common-law  jurisdiction,  and  it  falls  in  the  class  of  state  courts 
upon  which  Congress  had  conferred  the  jurisdiction  to  admit  qualified 
aliens  to  citizenship.  The  aiding,  the  abetting,  the  counseling,  advis- 
ing, or  procuring,  aliens  who  are  not  entitled  to  naturalization  to  obtain 
certificates  of  citizenship  from  this  court  by  fraud  and  false  statements, 
is  one  of  the  offenses  denounced  by  section  5427  of  the  Revised  Stat- 
utes, and  there  is  no  escape  from  the  conclusion  that  the  judgment  be- 
low must  be  affirmed.    It  is  so  ordered. 


LEB  ▼.  WYSONG  et  al. 

(Circuit  Ck>iirt  of  Appeals,  Fifth  Circuit    April  6,  1004.) 

No.  1,307. 

1.  Pabtitiow— Natttbe  of  Action— Title  to  Support.   . 

Where  a  proceeding  for  partition  is  one  at  law,  In  which  Questions  of 
title  may  be  tried,  as  it  appears  to  be  under  the  law  of  Texas,  on  the  trial 
of  such  an  action  in  a  federal  court  the  legal  title  must  prevail. 

2.  Vendob  and   Pubchaseb  —  Unbecobded  Instbument  —  Bona  Fide  Pxjb- 

CHASEB. 

Certain  tracts  of  land  In  Texas  were  conveyed  to  two  individuals,  who 
were  at  the  time  partners.  In  1853  an  act  of  sale  was  executed  by  one 
partner  to  the  other,  in  New  Orleans,  covering  all  his  interest  in  the 
partnership  property,  "consisting  of  the  stock  in  trade  ♦  ♦  ♦  real 
estate  taken  by  the  said  firms  from  their  debtors  in  settlement  of  their 
debts  and  situate  in  the  states  of  Mississippi  and  Texas.  ♦  ♦  ♦"  Such 
Instrument  was  not '  sufficient  as  a  conveyance  of  lands  under  the  laws 
of  Texas,  nor  was  it  recorded  in  that  state.  In  1901  the  sole  heir  of  the 
partner  executing  such  instrument,  through  an  attorney  in  fact,  sold  and 
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conveyed  an  undivided  half  interest  In  the  Texas  lands,  for  a  valuable 
consideration,  to  plaintifiTs  grantor;  neither  such  purchaser  nor  plain- 
tiff, having  any  knowledge  of  any  adverse  title  or  claim.  Rev.  St  Tex. 
art  4640,  provides  that  an  unrecorded  conveyance  shall  be  void  as  against 
a  purchaser  for  value  without  notice.  Held,  that  plaintiff  acquired  the 
*  legal  title  to  the  land,  as  well  as  the  superior  equity. 

8.  Same— Action  to  Try  Title— Evidence. 

In  an  action  at  law  to  determine  the  title  to  the  land,  the  act  of  sale 
was  not  admissible  as  an  evidence  of  title,  since,  at  most.  It  conveyed 
merely  an  equitable  right  and  where  there  was,  moreover,  no  satisfac- 
tory proof  that  the  lands  in  question  were  ever  the  property  of  the  part- 
nership, or  that  they  were  obtained  from  debtors. 

4.  Deed— CoNSTBUCTioN— Conveyance  to  Paktnebs. 

A  deed  of  lands  to  two  persons  as  individuals  on  its  face  conveys  to 
each  an  undivided  half  interest,  and  no  presumption  arises  that  the  lands 
are  partnership  property,  even  where  it  is  shown  that  the  grantees  were 
partners  in  a  mercantile  business. 

5.  Vendob  and  Pubchaser— Title  Acquired— Bona  Fide  Purchaser. 

Where  plaintiff  in  an  action  at  law  to  determine  the  title  to  lands  pleads 
a  legal  title,  and  proves  conveyances  which  on  their  face  vest  the  title 
in  him,  and  defendants  set  up  a  claim  under  a  prior  unrecorded  convey- 
ance from  a  common  source  of  title,  which,  under  the  laws  of  the  state, 
is  void  as  against- subsequent  bona  fide  purchasers  for  value,  without 
notice,  evidence  is  admissible  in  rebuttal  to  show  that  plaintiff  was  such 
a  purchaser;  such  evidence  not  tending  to  establish  an  equitable  title, 
but  being  in  support  of  plaintiff's  legal  title. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Texas. 

L.  B.  Moody  and  G.  H.  Pendarvis,  for  plaintiff  in  error. 

Kittrell  &•  Kittrell  and  Hume  &  Hume,  for  defendants  in  error. 

Before  PARDEE,  Circuit  Judge,  and  SPEER  and  NEWMAN,  Dis- 
trict Judges. 

SPEER,  District  Judge.  This  is  an  action  for  partition  of  lands. 
It  was  filed  by  the  plaintiff,  R.  I.  Lee,  in  the  district  court  of  Harris 
county,  Tex,,  against  the  unknown  heirs  of  John  R.  Marshall.  Cited 
by  publication,  the  defendants  made  appearance,  whereupon  the  plain- 
tiff amended  his  petition,  and  the  case  proceeded  against  them.  Plain- 
tiff is  a  citizen  of  Kansas,  the  defendants  are  citizens  of  New  York, 
and  the  cause  was  duly  removed  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Texas,  and  entered  upon  the  law 
docket  Simultaneously  with  the  removal  the  defendants  filed  their 
original  answer,  which  presented  a  general  demurrer  and  a  general 
denial  of  plaintiffs  title.  .  Thereafter  the  defendants  also  filed  a  special 
plea  denying  that  the  plaintiff  had  any  titie  to  or  interest  in  the  land 
sued  for,  and  alkged  that  the  defendants  were  the  sole  owners  of  all 
the  lands,  and  prayed  judgment  to  that  effect.  When  the  cause  came 
on  to  be  heard,  a  stipulation  in  writing  was  made  by  opposing  counsel 
waiving  a  jury,  and  submitting  the  case,  upon  the  law  and  facts,  to  the 
court. 

It  appeared  from  the  evidence  that  the  title  to  this  land.had  originally 
vested  in  one  A.  M.  Gentry.  This  he  took  as  the  assignee  oft  certain 
patents  to  Jones,  to  Menifee,  to  Sanders,  and  to  Jeffries.    Thjere  is  no 
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dispute  as  to  the  title  of  Gentry.  He  made  four  separate  deeds  to 
John  R.  Marshall  and  A.  B.  James,  conveying  to  them,  for  various  con- 
siderations, four  different  tracts  of  this  land,  "to  have  and  to  hold 
unto  the  said  Marshall  and  James  their  heirs  and  assigns."  The  plain- 
tiff and  the  defendants  both  claim  titte  from  John  R.  Marshall  and  A. 
B.  James,  or  Marshall  &  James,  and  it  follows  that  there  is  no  dispute 
with  regard  to  the  antecedent  title.  When,  however,  we  pass  Marshall 
&  James,  the  controversy  appears.  The  plaintiff  proved  that  Amadee 
De  Gasquet  James  is  the  sole  heir  of  A.  B.  James,  of  the  late  copart- 
nership of  Marshall  &  James,  and  that  the  defendants  Martha  M. 
Wysong,  Louise  M.  Pollock,  and  Marie  Marshall  were  the  sole  heirs 
and  devisees  of  John  R.  Marshall,  the  other  member  of  the  copartner- 
ship of  Marshall  &  James,  and  also  sole  heirs  and  devisees  of  his  wife, 
namely,  Eviline  Marshall.  It  appears  further  from  the  evidence  that 
on  the  25th  of  August,  1897,  Amadee  De  Gasquet  James  made  a  pow- 
er of  attorney  autfiorizing  one  John  McDougall,  for  James  and  in  his 
name  to  ask,  demand,  sue  for,  and  recover  for  him  all  lands  in  Texas 
to  which  he  was  entitled  by  inheritance,  purchase,  or  otherwise.  The 
same  instrument  authorized  McDougall  to  make  deeds  of  conveyance 
or  other  instniments,  receiving  and  receipting  for  the  consideration 
thereof,  and  also  conveyed  to  McDougall*  an  undivided  half  interest 
in  and  to  all  such  lands'.  Acting  under  this  power  of  attorney,  Mc- 
Dougall, as  attorney  in  fact  for  James,  made  a  deed  on  August  19, 
1901,  conveying  to  J.  H.  McMorrow  an  undivided  half  interest  in  the 
lands  described  in  the  plaintiff's  petition.  This  deed  recited  a  con- 
sideration of  $4,320,  and  contained  a  clause  of  general  warranty.  It, 
was  recorded  September  21,  1901,  in  the  record  of  deeds  of  Harris 
county.  McDougall,  in  his  individual  capacity,  on  August  25,  1901, 
made  a  quitclaim  deed  to  J.  H.  McMorrow  of  all  of  his  right,  title,  and 
interest  to  this  land.  This  deed  recited  a  consideration  of  $10,  and 
contained  a  clause  of  warranty  against  the  grantor's  heirs  and  all  per- 
sons claiming  under  him.  This  was  also  recorded  in  Harris  county 
on  September  ?ist  of  the  same  year.  McMorrow,  now  having  in  this 
way  all  the  title  which  had  previously  vested  in  Amadee  De  Gasquet 
James,  on  the  24th  of  September,  1901,  conveyed  to  R.  I.  Lee  an  un- 
divided one-half  interest  in  and  to  the  land  sued  for.  This  was  for  a 
consideration  of  $4,800.  It  contained  a  clause  of  general  warranty, 
and  was  recorded  in  the  same  county  on  September  26,  1901.  This 
R.  I.  Lee  is  the  plaintiff,  and  he,  having  introduced  this  evidence,  rest- 
ed his  case. 

The  defendants  then  put  in  the  same  deeds  from  Gentry  to  Marshall 
&  James  which  had  been  previously  introduced  by  the  plaintiff.  They 
then  offered  a  copy  of  a  notarial  act  of  sale  passed  Jtme  14,  1853,  ^' 
fore  Theodore  Guyal,  a  notary  public  for  the  parish  of  Orleans,  state 
of  Louisiana.  This  instrument  was  duly  exemplified  in  accordance 
with  the  statutes  of  the  United  States.  From  this  it  appears  that  A. 
B.  James;  for  the  consideration  of  $205,000  paid  to  him  by  John  R. 
Marshall,  and  said  Marshall's  assumption  of  and  agreement  to  pay  all 
of  said  James'  liabilities  as  a  member  of  three  several  firms  of  Marshall 
&  James,  therein  described,  and  to  hold  him  harmless  and  indemnified 
ffbm  and  against  all  debts,  obligations,  and  liabilities  of  whatsoever  na« 
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ttire  an3  kind  on  account  of  said  firms,  grants,  sells,  conveys,  transfers, 
and  assigns — 

"tJnto  .Tohn  R.  Marshall,  present  and  accepting,  and  purchasing  for  himself, 
his  heirs  and  assigns,  all  and  singular  the  rights,  title,  interest  property,  claim 
and  demand  of  every  kind  and  nature  whatsoever  of  him,  the  said  Andrew 
B.  James,  as  a  copartner  In  the  two  firms  formerly  existing  and  the  one  now 
existing  in  this  city,  and  In  the  City  of  New  York,  under  the  name  and  style 
of  Marshall  &  James,  and  composed  of  the  said  John  R.  Marshall  and  Andrew 
B.  James,  of,  In  and  to,  the  property,  effects  and  assets  of  the  said  firms, 
wheresoever  situate  and  in  whose  i)ossession  and  keeping  soever  the  same 
may  be,  and  consisting  of  the  stock 'in  trade,  book  debts,  accounts,  bills  re- 
ceivable, claims,  real  estate  taken  by  the  said  firms  from  their  debtors  in 
settlement  of  their  debts  and  situate  in  the  States  of  Mississippi  and  Texas, 
and  generally  every  other  thing  belonging  to  said  firms  and  accruing  to  them 
in  any  manner  or  form,  without  any  reservation  whatsoever,  and  also  any  and 
all  capital  and  balances  this  day  standing  to  the  credit  of  the  said  Andrew  B. 
James  on  the  books  of  the  said  several  firm&" 

The  act  of  sale  recites  the  periods  of  the  three  firms,  all  styled 
Marshall  &  James,  and  composed  of  John  R.  Marshall  and  A.  B.  James. 
The  first  commenced  July  i,  1845,  and  terminated  July  i,  1848,  and 
in  this  the  partners  held  equal  interests.  The  second  commenced 
July  I,  1848,  and  terminated  July  i,  1850,  and  in  this  James'  inter- 
est was  seven-sixteenths,  and  Marshall's  was  nine-sixteenths.  The 
third  commenced  July  i,  1850,  and  was  existing  when  the  act  of 
sale  passed,  June  14,  1853,  ^^^  ^^  ^^is  James'  interest  was  38^ 
per  cent.,  and  Marshall's  was  61 J4  P^r  cent.  It  appears  that  an 
exemplified  copy  of  this  act  of  sale  had  been  filed  for  record  in  the 
office  of  the  county  clerk  of  Harris  county  on  January  6,  1902,  and 
recorded  February  3d  of  the  same  year;  but  the  defendants  did  not 
oflFer  it  for  that  reason,  which,  it  was  agreed,  added  nothing  to  its 
validity.  To  this  copy  act  of  sale  the  plaintiff  objected  because  it  was 
not  admissible  without  proof  of  execution  of  the  original;  again, 
because  it  purported  to  dispose  of  the  partnership  assets  of  Marshall 
&  James,  and.  there  was  no  evidence  that  the  lands  in  dispute  were 
a  part  of  those  assets;  and  for  the  further  reason  that  it  contained 
no  description  of  the  lands  in  controversy;  also  since,  even  if  op- 
perative,  it  conveyed  only  an  equitable  title,  and,  in  the  absence  of 
evidence  that  he  had  notice  of  such  equitable  title  at  the  time  he  pur- 
chased the  lands  described  in  his  petition,  or  in  the  absence  of  evidence 
that  he  did  not  pay  a  valuable  consideration  therefor,  could  not  affect 
the  rights  of  plaintiff,  holding  the  legal  title.  The  court  overruled 
these  objections,  and  admitted  the  exemplified  copy  in  evidence,  and 
to  this  the  plaintiff  excepted.  The  defendants  then  put  in  evidence 
a  duly  examined  copy  of  said  act  of  sale,  made  and  proved  by  a  wit- 
ness who  tested' the  accuracy  of  the  copy  of  the  original  in  the  ar- 
chives and  records  of  the  custodian  of  notarial  records  in  New  Orleans, 
and  who  testified  that  it  was  a  true  copy  of  the  original.  The  con- 
tents of  the  examined  copy  are  the  same  as  those  of  the  exemplified 
copy  hereinbefore  mentioned.  The  defendants  then  proved  that  the 
firm  of  Marshall  &  James  paid  taxes  for  the  year  1853  on  the  lands 
sued  for,  and  all  back  taxes  which  had  accrued  and  remained  unpaid 
from  1850  to  1853,  and  further  that  John  R.  Marshall,  individually, 
as  long  as  he  lived,  and  after  his  death  his  estate,  paid  all  taxes  on 
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said  lands  from  and  including  the  year  1854  to  the  year  190T,  and 
that  in  i860  John  R.  Marshall  redeemed  one  tract  of  said  land,  namely, 
the  Sanders  tract,  from  a  sale  made  to  the  state  for  taxes  due  thereon 
for  the  year  1848,  and  also  paid  taxes  due  on  $aid  tract  for  the  year 
1849.  The  defendant  introduced  no  other  evidence.  The  plaintiff 
then  called  J.  H.  McMorrow  and  J.  H.  O'Donnell,  and  offered  to  prove 
by  them  that  his  vendor,  J.  H.  McMorrow,  had  no  notice  at  the  time  he 
purchased  said  lands  of  the  existence  of  said  act  of  sale  of  June  14, 
1853,  ^^^  that  he  was  a  subsequent  purchaser  for  a  valuable  consid- 
eration. The  defendants  objected  to  this  testimony  for  the  reason 
that  the  plaintiff's  action  was  at  law,  and  that  this  evidence  was  cog- 
nizable only  in  equity,  and  again  that  the  plaintiff  had  not  pleaded, 
and  therefore  could  not  prove,  that  his  vendor  purchased  said  lands 
for  a  valuable  consideration,  and  without  notice  of  said  act  of  sale. 
The  court  permitted  the  witnesses  to  be  examined,  reserving  its  ruling 
upon  the  objections.  The  defendants  then  offered  testimony  of  cer- 
tain other  witnesses,  which,  however,  does  not  appear  material.  The 
court  took  the  cause  under  advisement,  and  finally  sustained  defend- 
ants' objections  to  the  plaintiff's  contention  that  his  vendor  was  a 
subsequent  purchaser  for  a  valuable  consideration,  without  notice  of 
the  unrecorded  act  of  sale  from  A.  B.  James  to  J.  R.  Marshall,  admitted 
the  act  of  sale  over  plaintiff's  objection,  and  thereupon  made  a  final 
and  general  finding  of  the  facts  and  the  law  for  the  defendants,  to  which 
ruling  and  finding  the  plaintiff  excepted.  Thereupon  the  court  ren- 
dered judgment  against  the  plaintiff,  that  he  take  nothing  by  this  suit, 
and  in  favor  of  the  defendants,  that  they  go  hence  without  day,  and 
that  the  defendants  have  and  recover  costs,  etc. 

The  proceeding  for  partition,  by  which  it  is  attempted  to  try  ques- 
tions of  title  before  the  court,  was  treated  by  opposing  counsel — all 
accomplished  members  of  the  Texas  bar — as  unquestionably  appro- 
priate under  the  law  of  Texas.  We  have  the  authority  of  Chancellor 
Kent  for  stating  that  the  writ  of  partition,  as  enacted  by  St.  31  &  32 
Henry  VIII,  has  been  gradually  re-enacted  and  adopted,  with  probably 
enlarged  facilities  for  partition,  in  the  United  States.  Further,  it  does 
not  appear  that  the  question  of  possession  entered  into  this  contro- 
versy; otherwise  a  disseisin  dr  adverse  possession  might,  under  the 
general  rule,  bar  a  suit  for  partition  so  long  as  the  ouster  continued. 
4  Commentaries,  p.  364,  footnote.  For  a  discussion  of  the  subject,  see 
Bearden  v.  Benner  (C.  C.)  120  Fed.  690.  We  assume,  then,  that  it  is 
competent  to  adjudicate  the  conflicting  titles  upon  the  proceeding  before 
the  court  The  cause,  when  remdved,  proceeded  without  objection 
on  the  law  side  in  the  circuit  court.  The  issues  presented  and  passed 
upon  were  legal  issues,  the  case  submitted  here  presents  only  issues 
at  law,  and  it  follows  that,  on  this  writ  of  error,  we  are  restricted  to 
considerations  depending  upon  the  l^al  title.  This,  it  appears,  must 
be  resolved  in  favor  of  the  plaintiff  in  the  court  below,  who  is  the 
plaintiff  in  error  here.  All  the  conveyances  of  the  land  described  in 
the  petition,  from  Gentry,  who  had  succeeded  by  assignment  to  the 
title  of  the  original  patentees,  placed  the  title,  not  in  the  partnership 
firm,  Marshall  &  James,  but  in  John  R.  Marshall  and  A.  B.  James. 
About  this  there  can  be  no  question.    The  deeds  are  explicit;    the 
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descriptions  of  the  land,  definite  and  precise.  It  is  equally  unques- 
tionable that  Amadee  De  Gasquet  James  was  the  sole  heir  of  A.  B. 
James,  and  that  the  defendants  Martha  M.  Wysong,  Louise  M.  Pol- 
lock, and  Marie  Marshall  are  the  sole  heirs  and  devisees  of  John  R. 
Marshall  and  of  his  wife,  Eveline  Marshall.  There  is  also  no  ques- 
tion that  an  undivided  half  interest  in  these  lands  belonged  to  these  suc- 
cessors in  title  of  John  R.  Marshall.  It  is  the  disputed  claim  of  the 
plaintiff,  the  successor  in  title  of  Amadee  De  Gasquet  James,  the  sole 
heir  of  A.  B.  James,  which  must  be  determined.  Now,  Amadee  De 
Gasquet  James,  it  appears  from  the  evidence,  duly  empowered  one  John 
McDougall  to  recover  for  him  all  lands  in  Texas  to  which  he  wa«  enti- 
tled, and  to  convey  the  same ;  also,  doubtless  in  consideration  of  these 
services  of  McDougall,  an  undivided  half  interest  in  the  lands  thus 
recovered  was  by  the  same  instrument  secured  to  him.  McDougall, 
pursuant  to  the  power  of  attorney  thus  granted,  sold  the  undivided  half 
interest  of  Amadee  to  J.  H.  McMorrow.  It  is  claimed,  and  not  dis- 
puted, that  he  was  paid  therefor  the  sum  of  $4,320.  McDougall  also 
sold  his  own  interest  to  McMorrow,  and  conveyed  this,  as  it  appears, 
by  a  quitclaim  deed,  only  warranting  title  against  his  own  grantor's 
heirs  and  all  persons  claiming  under  him.  McMorrow,  now  having 
bought  and  paid  for  the  title,  conveyed  it  to  Lee,  the  plaintiff.  This 
party  appears  from  the  evidence  to  be  a  capitalist  dwelling  in  Kansas, 
whose  business  is  largely  to  deal  in  lands.  The  deed  to  Lee  recited 
a  consideration  of  $4,800,  and  contained  a  clause  of  general  warranty. 

From  this  summary  it  appears  that  the  plaintiff  had  purchased  the 
legal  title  to  the  undivided  half  interest  which  formerly  belonged  to 
A.  B.  James,  It  follows  that  this  title  must  prevail,  unless  it  appears 
that,  conformably  to  law,  by  legal  Sind  sufficient  conveyance,  it  has  been 
diverted  to  the  defendants,  or  to  some  other  person  or  persons.  It  is 
attempted  to  show  this  first  by  the  contention  that  these  lands  were  part- 
nership property  of  Marshall  &  James.  The  evidence,  however,  is  not 
at  all  clear  or  satisfactory  to  justify  this  conclusion.  The  conveyance 
from  Gentry  to  J.  R.  Marshall  and  A.  B.  James,  while  made  to  them 
jointly,  was  not  made  to  them  as  partners.  It  would  probably  have 
created  a  joint  tenancy  at  common  law.  This,  by  the  same  law,  even 
though  such  real  estate  might  have  been  held  by  the  joint  tenants  as 
partners,  would  have  been  subject  to  the  right  of  survivorship.  The 
right  of  survivorship  among  joint  tenants  has,  however,  been  abolished 
in  many  states,  except  as  to  estates  held  in  trust.  In  most  of  the  United 
States  the  presumption  is  that  all  tenants  who  hold  jointly  hold  as 
tenants  in  common,  unless  a  clear  intention  to  the  contrary  be  shown.  A 
tenancy  in  common  is  defined  to  be  an  estate  held  in  joint  possession 
by  two  or  more  persons  at  the  same  time,  by  several  and  distinct  titles. 
I  Washburn's  Real  Property,'  p.  415 ;  2  Bladcstone,  p.  191.  There  is  in 
common  tenancy  a  unity  of  possession,  but  no  unity  of  title.  It  cannot, 
we  think,  be  presumed  that,  because  Marshall  &  James  were  members  of 
the  partnership  of  that  name,  a  conveyance  of  real  estate  to  John  R. 
Marshall  and  A.  B.  James  deposited  the  title  among  the  partnership  as- 
sets. There  is,  as  before  stated,  no  ambiguity  about  the  deeds.  The 
conveyance  to  the  grantees  was  to  them  as  individuals.  It  will,  of 
course,  be  presumed  that  each  took  an  undivided  half  interest    It  is 
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clear  that  a  deed  from  A.  B.  James  conveying  an  undivided  one-half 
interest  in  this  land  to  a  purchaser  who  had  no  knowledge  of  the  title, 
save  that  conveyed  by  the  deeds  from  Gentry,  would  have  passed  the 
title  to  such  purchaser.  While  the  right  of  Amadee  De  Gasquet  James, 
the  heir  of  A.  B.  James,  would,  perhaps,  not  be  as  incontestable  as 
that  of  an  innocent  purchaser,  yet,  in  the  absence  of  any  proof  that  this 
was  partnership  property,  he  would  succeed  at  law*tp  the  distinct  and 
separate  title  of  his  ancestor.  It  is,  however,  contended  that  A.  B. 
James,  by  the  act  of  sale,  admitted  in  the  Circuit  Court,  conveyed  these 
lands  to  his  partner.  This  we  are  clearly  of  the  opinion  is  not  main- 
tainable. In  the  first  place,  there  is  no  sufficient  proof  of  the  execution 
of  that  instrument  as  a  conveyance  of  land  in  Texas.  But  if  proof  of 
execution  was  sufficient,  how  can  it  be  said  that  the  general  designation, 
''all  stock  in  trade,  book  debts,  accounts,  bills  receivable,  real  estate 
taken  by  the  said  firms  from  their  debtors  in  settlement  of  their  debts 
and  situated  in  the  States  of  Mississippi  and  Texas  and  generally  every 
other  thing  belonging  to  said  firms  or  accruing  to  them  in  any  manner 
or  form  without  any  reservation  whatever,"  was  a  sufficient  conveyance 
of  the  distinct  title  of  A.  B.  James  in  the  lands  in  dispute?  As  we 
have  seen,  there  is  no  evidence  that  these  lands  were  partnership  prop- 
erty, except  that  the  partnership  paid  taxes  thereon.  The  only  real 
estate  conveyed  by  this  act  of  sale  was  that  "taken  by  the  said  firms  from 
their  debtors  in  settlement  of  their  debts."  However  much  we  -may 
surmise,  this  does  not  amount  to  a  conveyance  of  distinct  parcels  of 
land  standing  in  the  name  of  A.  B.  James.  Such  a  conveyance  to  the 
predecessor  in  title  of  one  party  is  so  indefinite  that  it  cannot  defeat  the 
legal  title  in  another.  If,  moreover,  this  act  of  sale  is  treated  as  ef- 
fective to  convey  anything  at  all,  it  can  be  merely  a  right  to  establish 
by  a  suitable  proceeding  in  equity  an  inchoate  or  equitable  title.  The 
plaintiff,  however,  in  that  view,  would  have  an  opposing  equal,  if  not  su- 
perior, equity.  This  act  of  sale  was  not  recorded  at  the  time  of  the 
plaintiff's  purchase.  It  is  clear  that  he  had  no  knowledge  of  its  exist- 
ence, but  paid  a  valuable  consideration  for  the  land,  and  bought  in  good 
faith.  His  is  therefore  the  equity  of  a  bona  fide  purchaser  without 
notice.  Conceding,  arguendo,  then,  the  existence  of  the  inchoate  and 
very  indefinite  equity  of  the  heirs  of  Marshall,  the  equity  of  Lee  can- 
not be  disregarded.  Where  equities  are  equal,  the  law  will  prevail, 
and  Lee  has  the  legal  title.  But  these  equities  are  not  equal.  Lee  has 
done  all  that  the  law  required  him  to.  do.  He  took  deeds  clearly  de- 
scribing the  land.  He  recorded  them  in  time.  He  put  the  world  on 
notice  of  his  dealings  with  the  land  in  dispute.  The  predecessors  in 
title  of  the  defendants  were  content  to  rely  upon  vague  generalities 
in  description,  to  leave  in  doubt  whether  the  interest  in  dispute  was 
partnership  property  or  not,  to  execute  an  instrument  not  in  itself 
sufficient  at  the  time  to  convey  title  to  land  in  Texas,  and  then  to  fail 
or  refuse  to  record  it.  A  court  of  equity,  under  the  circumstances, 
would  not,  we  think,  hesitate  to  impose  the  loss  which  must  fall  on  one 
or  the  other  of  these  parties  on  those  who  are  slothful,  indifl?erent,  or 
disregardful  of  the  law,  or  who  claim  under  those  whose  conduct  was 
so  lacking  in  that  vigilance  and  attention  to  the  rights  of  others  which 
is  exacted  by  courts  of  equity.    But  under  the  law  of  Texas,  which 
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txlust  control  our  action  in  this  case,  the  right  of  the  plaintiff  is  even 
stronger.  An  innocent  purchaser  from  the  heir  takes  the  estate  as 
against  an  unrecorded  deed  from  the  ancestor.  Holmes  v.  Johns,  56 
Tex.  41.  The  statutes  of  the  state  of  Texas  provide  that  an  unre- 
corded conveyance  shall  be  void  as  against  a  purchaser  for  value  with- 
out notice.  Rev.  St.  Tex.  1895,  art.  4640 ;  De  Guire  v.  St.  Joseph  Lead 
Company  (C.  C.)  38  Fed.  65.  It  would  seem,  therefore,  that  the  evi- 
dence offered  to  show  that  the  plaintiff's  vendor  purchased  the  lands 
in  controversy  for  a  valuable  consideration,  without  notice  of  the  un- 
recorded conveyance  from  James  to  Marshall,  was  offered  in  support 
of  the  distinct  legal  right  created  by  the  policy  of  the  state  with  ref- 
erence to  this  question.  The  contention  Uiat  the  plaintiff  should  have 
specially  pleaded,  setting  up  his  rights  as  a  bona  fide  purchaser  without 
notice  of  the  unrecorded  act  of  sale,  seems  to  be  equally  unmaintain- 
able. The  proceeding  for  partition  here  is  a  statutory  remedy."  It 
possesses  the  requisites  prescribed  by  the  statute.  Rev.  St.  Tex.  1895, 
art.  360.  The  proof  of  the  plaintiff's  equity  as  a  bona  fide  purchaser, 
without  notice  of  the  unrecorded  and  insufficient  act  of  sale,  was  not  a 
part  of  his  evidence  in  chief,  of  which  the  defendants  were  entitled  to 
notice  by  suitable  averments.  It  was  in  rebuttal  and  reply  to  the  proof 
of  defendants  offered  under  the  general  denial. 

For  these  reasons,  we  are  of  opinion  that  the  Circuit  Court  was  in 
error  in  admitting  the  act  of  sale,  and  in  excluding  the  evidence  of 
O'Donnell  and  McMorrow  to  show  that  the  plaintiff  had  no  notice  of 
the  existence  of  the  act  of  sale  at  the  time  that  he  purchased  the  dis- 
puted interest,  and  that  he  was  a  purchaser  in  good  faith  for  a  valuable 
consideration,  and  in  giving  judgment  for  tlie  defendants.  Judgment 
of  the  court  below  is  therefore  reversed,  and  the  cause  will  be  remanded 
to  the  Circuit  Court  for  its  suitable  action  pursuant  to  this  decision. 


LEHIGH  VALLEY  R.  CO.  v.  DUPONT. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  25, 1904.) 

No.  129. 

1.  KATLROADs— Injuries  to  Passengers— Platforms— In  Safe  Places— Ques- 
tion FOB  Jury. 

In  an  action  for  the  wrongful  killing  of  a  passenger  as  he  had  Just 
reached  a  narrow  platform  provided  for  passengers  to  .board  traifis,  the 
cars  of  which  overlapped  the  platf wm  between  13  and  14  inches,  by 
reason  of  its  being  constructed  on  a  curve  close  to  the  rail,  evidence  held 
to  Justify  the  court  in  submitting  to  the  Jury  the  question  whether  de- 
fendant was  guilty  of  negligence  in  providing  an  unsafe  platform. 

2l  Same.   • 

In  an  action  for  the  killing  of  a  passenger  while  he  was  standing  on  a 
platform,  the  railroad  company  was  not  negligent  merely  in  running  a 
special  train  past  such  platform,  shortly  before  the  scheduled  time  for 
the  arrival  of  the  regular  train,  which  the  passenger  intended  to  take, 
without  notice  to  the  station  master,  nor  because  such  train  was  permitted 
to  run  at  an  excessively  high  rate  of  speed,     i 

8.  Same— Contributory  Negligence. 

Where  a  railroad  company  maintained  a  narrow  passenger  platform  at 
a  .curve,  where  trains  approaching  could  be  seen  only  for  a  short  distance^ 
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and  the  station  master,  on  hearing  a  train  approach,  informed  deceased, 
who  had  a  ticket  for  transportation  on  the  expected  train,  to  go  to  the 
platform,  under  the  mistaken  belief  that  such  train  was  the  regular  train, 
Instead  of  a  special,  which  passed  the  platform  at  a  very  high  rate  of 
speed,  and  killed  deceased  Just  as  he  reached  the  platform,  by  reason  of 
the  fact  that  the  train  overhung  the  same  some  13  or  14  inches,  deceased 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law, 

4.   SAIO^- iNBTBTTCnONS. 

In  an  action  tor  the  death  of  a  passenger  as  he  reached  a  station  plat- 
form, by  reason  of  the  overhanging  of  a  train  which  passed  the  platform 
at  a  high  rate  of  speed,  an  instruction  that  if  deceased  did  anything  that 
*  a  man  of  prudence  under  the  circumstances  would  not  have  done,  or 
omitted  to  do  anything  that  a  man  of  prudence  would  have  done,  and 
that  deceased  had  a  right  to  assume  that  the  platform  was  so  related  to 
the  track  that  the  train  would  not  sweep  over  any  portion  of  it,  which  the 
court  modified  on  defendant's  objection  so  as  to  charge  that  deceased  had 
a  right  to  assume  generally  that  the  train  would  not  sweep  him  off,  and 
that  it  was  his  duty  to  use  the  platform  with  ordinary  care  and  prudence, 
was  Bot  erroneous, 

6.   SaMB— CONNBGTinO  CABBIEBS— THBOXXaH  CONTBACTB— PABTNBBSHIP. 

where  the  lines  of  several  railroad  corporations  are  .conducted  as  a 
single  system,  for  the  purpose  of  the  traffic  between  different  points, 
originating  on  either,  and  such  corporations  divided  the  proceeds  of  such 
business  on  a  mileage  basis,  the  several  corporations  as  to  such  business 
were  partners,  and  liable  to  third  persons  on  the  principles  of  the  law  of 
agenqy. 

6b  Samb— Dominant  Gabbibb— Ijabilitt. 

Where  defendant  sold  deceased  a  ticket  for  transportation  between  two 
points,  containing  nothing  to  show  that  such  transportation,  or  a  part 
thereof,  was  to  be  performed  on  the  E.  Railroad,  operated  by  another  cor- 
poration, whose  stock  was  entirely  owned  by  the  L.  T.  Railroad  Company, 
the  stock  of  which  in  torn  was  owned  by  defendant  company,  which  Ui 
fact  controlled  the  operation  of  the  SL  Railroad  Company  through  de^ 
fendant*8  officers,  defendant  was  liable  for  the  wrongful  killing  of  such 
passenger,  though  resulting  from  the  negligence  of  the  B.  Railroad  Com- 
pany. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Allan  McCulIoh,  for  plaintiflF  in  error. 
Joseph  Fessresch,  for  defendant. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  judgment  for  the  plaintiff  entered  up- 
on the  verdict  of  a  jury. 

The  plaintiff  brought  the  action  as  the  administratrix  of  Jules  Du- 
pont,  deceased,  to  recover  damages  for  his  death,  alleged  to  have  beea 
occasioned  by  the  negligence  of  the  defendant.  The  defendant  is 
a  Pennsylvania  corporation  which,  besides  the  railroads  which  it 
owns,  has  acquired  control  of  the  railroads  of  several  other  corpora- 
tions through  its  ownership  of  the  capital  stock  of  these  corporations, 
the  whole  constitutingf  what  is  known  as  the  Lehigh  Valley  Railway 
System,  and  forming  a  continuous  main  line  from  Jersey  City,  N.  J., 
through  the  state  of  Pennsylvania,  to  Buffalo,  N.  Y.,  with  various 
branch  lines.    One  of  the  roads  thus  acquired  is  the  Easton  &  Amboy 
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Railroad,  which  has  its  western  terminus  at  Phillipsburg.  The  Dela- 
ware river  separates  Phillipsburg  from  Easton,  which  is  the  eastern 
terminus  of  the  main  line  of  the  defendant,  and  the  railways  of  the 
Lehigh  Valley  System  are  connected  between  these  two  places  by  Ae 
railroad  bridge  of  the  defendant.  The  deceased  was  killed  in  July, 
1 90 1,  at  the  railway  station  at  Alpha,  a  village  on  the  line  of  the  Easton 
&  Amboy  Railroad  a  few  miles  east  of  Phillipsburg,  by  a  train  run- 
ning upon  that  road,  while  he  was  standing  upon  a  passenger  platform 
adjacent  to  the  track,  preparatory  to  taking  a  west-bound  train.  His 
passage  ticket  had  been  purchased  the  day  before  at  Easton  of  the 
defendant's  ticket  agent,  and  entitled  him  to  one  continuous  passage 
between  Easton  or  Phillipsburg  and  Alpha,  in  either  direction. 

The  principal  issues  contested  upon  the  trial  were  (i)  whether  the 
death  of  the  decedent  was  caused  by  the  negligence  of  the  Easton  & 
Amboy  Railroad  Company ;  (2)  whether  he  was  guilty  of  contributory 
negligence;  and  (3)  whether  the  defendant  was  liable  to  the  plaintiff 
for  the  negligence  of  the  Easton  &  Amboy  Railroad  Company. 

The  evidence  upon  the  trial  bearing  upon  the  issues  of  negligence 
and  contributory  negligence  was  this :  The  station  at  Alpha  is  located 
upon  a  curve  of  the  railroad,  which  to  the  eastward  runs  through  a 
cut.  At  the  time  of  the  accident  there  was  a  waiting  room  and  plat- 
forixi  at  one  side  of  the  tracks,  where  passengers  commonly  awaited 
the  arrival  of  trains  upon  either  track,  and  opposite,  and  a,cross  three 
tracks,  and  outside  the  west-bound  track,  was  an  uncovered  platform, 
from  which  they  took  the  trains  upon  that  track.  The  platform  was 
about  100  feet  long  and  something  less  than  6  feet  broad,  and  was  occu- 
pied in  part  at  the  rear  by  a  bench  and  handrail.  At  the  front  it  was  so 
near  the  track  that  the  cars  in  passing  overlapped  it  13  or  14  inches. 
A  west-bound  approaching  train  could  be  seen  from  this  platform  a 
distance  of  about  1,000  feet.  It  also  appeared  that  the  decedent,  with 
certain  members  of  his  family,  had  been  awaiting  in  the  waiting  room 
the  arrival  of  the  west-.l)ound  train  due  to  leave  Alpha"  at  9:31  a.  m. 
for  Easton.  Very  shortly  before  their  train  was  due  the  whisfle  of  an 
approaching  locomotive  was  heard,  apparently  rounding  the  curve  in 
the  cut  to  the  eastward  of  the  station,  and  thereupon  the  station  master 
notified  them :  "This  is  your  train ;  all  aboard ;  hurry  across."  The 
approaching  train  was  not  in  fact  the  train  they  had  been  waiting  to 
take,  but  was  a  special  train  sent  out  by  the  defendant  for  the  ac- 
commodation of  its  president,  consisting  of  the  president's  car,  another 
car,  and  a  locomotive.  The  party  hurriedly  crossed  the  tracks,  and 
reached  the  platform,  and  a  moment  after  the  decedent  was  killed 
by  the  special  train,  which  passed  without  stopping,  and  at  a  speed  of 
between  50  and  60  miles  an  hour.  He  was  seen  to  throw  up  his  hand 
as  if  to  hold  his  hat  on  his  head,  and  the  next  moment  he  was  under  the 
train  and  cut  to  pieces,  but  none  of  the  witnesses  saw  what  occurred 
during  the  interval.  These  facts  were  practically  undisputed.  A  brief 
description  of  the  accident  was  given  by  one  of  the  witnesses  for  the 
plaintiff  in  the  following  testimony: 

**We  sat  there  in  the  station,  and  the  station  agent  told  us  after  a  while 
that  the  train  was  coming,  and  we  started  from  the  station  across  the  track, 
and  we  found  that  the  train  did  not  slow  up  any,  and  the  station  master  told 
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128  to  'hurry  up,'  and  X  heard  my  brother-in-law  [the  deceased]  call  to  my  annt 
who  was  with  us  to  hurry  across,  and  I  looked  at  him  and  he  was  just  stepping 
on  the  patform  at  that  time,  and  the  shriek  of  the  engine  as  It  was  nearing 
the  platform  then  distracted  my  attention,  and  I  looked  towards  the  train, 
and  that  was  the  last  I  saw  of  him  until  I  saw  the  body  going  around  the 
wheels." 

The  deceased  had  lived  at  Alpha  about  a  year,  and  had  frequently 
traveled  by  train  between  Alpha  and  Easton. 

The  evidence  upon  the  trial  upon  the  question  whether  the  plain- 
tiff's right  of  recovery  was  against  the  defendant  or  only  against  tlie 
Easton  &  Amboy  Railroad  Company  established  the  following  facts: 
The  Easton  &  Amboy  Railroad  has  been  operated  and  managed  by  the 
officers  and  agents  of  the  Easton  &,  Amboy  Railroad  Company  since 
1893,  at  which  time  a  lease  which  had  been  made  by  that  corporation 
to  the  defendant  in  1892  was  declared  illegal  in  a  suit  brought  by  the 
Attorney  General  in  behalf  of  the  state  of  New  Jersey.  By  the  de- 
cree in  that  suit  it  was  ordered  that  the  Easton  &  Amboy  Railroad 
Company  should  resume  possession  of  its  railroad,  property,  privileges, 
and  franchises,  and  operate  them  by  its  own  officers  and  agents.  Since 
1893  the  entire  stock  of  the  corporation  has  been  owned  by  the  Lehigh 
Valley  Terminal  Railroad  Company,  another  New  Jersey  corporation, 
and  the  entire  stock  of  this  latter  corporation  has  been  owned  by  the 
defendant ;  and  the  directors  of  the  Lehigh  Valley  Terminal  Company 
have  been  elected  by  the  vote  of  the  defendant,  and  the  officers  and 
directors  of  the  Easton  &  Amboy  Railroad  Company  have  been  elected 
by  the  vote  of  the  Lehigh  Valley  Terminal  Company.  The  freight  and 
passenger  business  between  the  two  corporations  has  been  done  upon 
a  mileage  basis,  the  charges  being  prorated,  and  each  one  receiving  its 
proportion.  Considerable  evidence  was  introduced  by  the  plaintiff  up- 
on the  trial  for  the  purpose  of  showing  that  for  a  long  time  previous 
to  the  accident  the  defendant  had  held  itself  out  to  the  traveling  pub- 
lic as  the  apparent  carrier  operating  the  Easton  &  Amboy  Railroad. 
It  appeared  that  the  same  person  was  the  superintendent  of  the  de- 
fendant and  of  the  Easton  &  Amboy  Railroad  Company;  that  the 
same  person  was  the  general  passenger  agent  of  each;  that  in  the 
advertisements  and  timetables  of  the  defendant  the  Easton  &  Amboy 
railroad  had  always  been  treated  as  a  part  of  the  railroad  of  the  de- 
fendant; and  that  the  cars,  conductors,  and  employes  upon  that  rail- 
road have  been  apparently  those  of  the  defendant,  the  cars  being  let- 
tered in  its  name,  and  the  conductors  and  employes  wearing  its  initials 
upon  their  uniforms. 

The  assignments  of  error  which  challenge  the  rulings  of  the  trial 
judge  upon  the  questions  of  negligence  and  contributory  negligence 
are  addressed  to  his  refusal  to  direct  a  verdict  for  the  defendant  and  to 
his  instructions  to  the  jury. 

It  is  unnecessary  to  consider  these  assignments  in  detail.  The 
decedent  had  put  himself  in  the  care  of  the  Easton  &  Amboy  Railroad 
Company  for  the  purpose  of  taking  passage  upon  its  train  then  about 
due  to  arrive,  having  a  ticket  which  entitled  him  to  carriage  by  that 
train.  The  relation  of  carrier  and  passenger  existed  at  the  time  he 
crossed  the  track  and  reached  the  platform.    If  the  carrier  had  not 
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used  due  care  to  provide  him  with  a  safe  place  to  await  and  board  the 
train,  negligence  was  established.  .  Neither  the  Easton  &  Amboy  Rail- 
road Company  nor  the  defendant  was  chargeable  with  negligence  mere- 
ly because  of  the  running  of  a  special  train  through  Alpha  shortly 
before  the  schedule  time  for  the  arrival  of  the  regular  train  without 
notice  to  the  station  tender,  nor  merely  because  the  train  was  permitted 
to  run  at  an  excessively  high  rate  of  speed.  The  trial  judge  so  in- 
structed the  jury,  and  he  left  it  to  them  to  decide  whether,  in  view  of 
its  relation  to  approaching  trains,  the  platform  as  it  was  constructed 
was  an  unsafe  place. 

We  think  the  facts  fully  justified  that  instruction.  The  probability 
that  unexpected  trains,  running  at  high  speed,  might  pass  it  while 
passengers  were,  properly  there,  exciting  and  confusing  them,  as  such 
an  occurrence  naturally  would,  was  one  which  should  have  been  consid- 
ered by  the  carrier  in  determining  the  locality  and  dimensions  of  the 
platform.  So,  also,  the  probability  that  at  times  it  would  be  used  by 
the  young,  or  the  infirm,  or  by  passengers  otherwise  incapacitated  to 
exercise  the  utmost  intelligence  for  their  own  safety,  should  have  been 
considered.  So,  also,  its  location  at  a  point  where  a  fast  train  could 
not  be  seen  approaching  for  a  period  of  more  than  about  a  dozen  sec- 
onds should  have  been  considered.  These  considerations  would  seem 
to  have  been  neglected  when  the  platform  was  made  as  narrow  as  it 
was,  and  located  so  near  the  track  that  passing  cars  overlapped  it  as 
they  did.  The  margin  of  safety  was  sufficient  under  ordinary  condi- 
tions for  passengers  aware  of  its  relation  to  the  track,  and  exercising 
due  prudence,  but  not  sufficient  under  conditions  which  were  likely 
to  occur  when  it  was  being  legitimately  used.  In  Dobiecki  v.  Sharp, 
88  N.  Y.  203,  where  the  cars  projected  over  the  platform  only  from 
three  to  five  inches,  the  court  were  of  the  opinion  that  the  question  of 
negligence  was  one  for  the  jury.  In  Archer  v.  The  New  York,  etc., 
R.  R.  Co.,  106  N.  Y.  589,  13  N.  E.  318,  where  the  cars  overlapped 
the  platform  only  two  or  three  inches,  the  court  considered  that  the 
jury  were  authorized  to  find  negligence.  It  is  not  necessary  to  adopt 
either  of  these  decisions  for  the  purposes  of  this  case,  but  they  illustrate 
the  trend  of  judicial  opinion  in  respect  to  the  danger  of  constructing 
a  platform  so  that  at  any  part  of  it  a  passenger  is  likely  to  be  struck  by 
passing  trains.  Nor  is  it  necessary  to  adopt  the  view  of  the  trial  judge 
that  the  only  element  of  negligence  for  the  consideration  of  the  jury  was 
the  failure  of  the  carrier  to  provide  a  safe  place.  It  suffices  that  the 
instructions  were  as  favorable  for  the  defendant  as  it  was  entitled  to 
ask.  Upon  the  issue  of  contributory  negligence  the  facts  justified 
the  refusal  of  the  trial  judge  to  direct  a  verdict  for  the  defendant.  The 
evidence  authorized  the  jury  to  find  that  the  decedent  was  killed  almost 
immediately  after  he  had  reached  the  platform ;  that  in  the  intervening 
moment  his  attention  was  distracted  and  his  deliberative  faculties  prac- 
tically paralyzed  by  the  onrush  of  a  flying  train  and  shrieking  loco- 
motive in  place  of  an  expected  train,  which  would  be  moving  slowly 
preparatory  to  stopping  at  the  platform;  and  that  during  a  second 
or  two  of  this  brief  and  disconcerting  interval  he  unconsciously  ex- 
posed himself  near  the  perilous  edge  of  the  platform  and  beyond  tlie 
undefined  safety  line. 
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The  trial  judge  instructed  the  jury,  in  substance,  that  the  plaintiff 
was  not  entitled  to  recover  if  the  decedent  did  anything  that  a  man"  of 
prudence,  under  the  conditions  and  circumstances  then  existing,  would 
not  have  done,  or  omitted  to  do  anything  that  a  man  of  prudence 
would  have  done,  and  that  they  were  to  consider  whether  he  was  guilty 
of  any  negligence  in  not  going  back  to  the  railing  at  the  rear  of  the 
platform,  and  what  opportunity  he  had  to  reach  it,  and  whether  he 
knew,  or  had  reason  to  know,  that  if  he  stood  near  the  edge  of  the 
platform  the  overhang  of  passing  cars  would  sweep  him  off.  The  only 
criticism  that  can  be  fairly  suggested  of  his  instructions  is  based  upon 
that  one  in  which  he  stated  that  the  decedent  ''had  a  right  to  assume 
that  the  platform  was  so  related  to  the  track  that  the  train  would  not 
sweep  over  any  portion  of  it."  Upon  an  exception  by  the  defendant 
to  that  instruction,  he  qualified  it  by  stating  that  the  decedent  "had 
a  right  to  assume,  generally,  that  the  train  would  not  sweep  him  off, 
but  it  was  his  duty  to  use  the  platform  with  ordinary  care  and  pru- 
dence." If  the  decedent  had  been  unaware  previously  that  the  passing 
trains  overlapped  the  platform,  this  instruction  would  have  been  strictly 
correct.  It  should  be  considered  in  connection  with  the  instructions 
which  had  preceded  it,  and  which  directed  the  attention  of  the  jury  to 
the  inquiry  whether  the  decedent  knew,  or  had  reason  to  know,  that 
passing  cars  would  overhang  the  platform  near  ,the  edge.  The  in- 
structions, in  their  entirety,  left  the  jury  under  no  misapprehension  as 
to  the  obligation  of  due  care  on  the  part  of  the  decedent. 

The  remaining  assignments  of  error  ch^Jlenge  the  rulings  of  the  trial 
judge  upon  the  question  whether  the  defendant,  in  any  view  of  the 
facts,  was  the  carrier  against  whom  the  action  could  be  maintained. 

The  title  to  the  franchises,  privileges,  and  property  of  the  Easton 
&  Amboy  Railroad  Company  was  vested  in  that  corporation,  and  the 
railroad  upon  which  the  deceased  was  killed  was  operated  and  main- 
tained financially  and  physically  by  that  corporation ;  but  th?  potential 
and  ultimate  control  of  all  its  property  and  business  affairs  was  lodged 
in  the  defendant,  and  this  control  was  exercised  as  completely  and  as 
directly  as  the  machinery  of  corporate  organisms  would  permit.  In- 
asmuch as,  under  the  lav^s  of  New  Jersey,  the  Easton  &  Amboy  Rail- 
road Company  was  incapable  of  transferring  to  the  defendant  its  fran- 
chises, privileges,  and  property,  and  the  defendant  could  not  acquire 
them,  tlie  defendant  was  not  in  legal  contemplation  the  owner  nor 
operating  the  Easton  &  Amboy  Railroad.  But  the  law  does  not 
prevent  one  railroad  corporation  from  making  a  contract  with  a 
passenger  to  carry  him  beyond  its  own  road  and  upon  or  over  the 
connecting  roads  of  another  railroad  corporation  and  assume  towards 
him  all  llie  ordinary  obligations  of  a  passenger  carrier  during  the 
transit  The  contract,  being  incidental  to  one  to  carry  him  over  its 
own  road,  is  not  ultra  vires.  Nor  is  it  ultra  vires  for  a  railroad  cor- 
poration to  agree  with  other  railroad  corporations  upon  such  terms  of 
co-operation  in  transacting  their  joint  business  as  may  be  satisfactory. 
And  where  the  lines  of  several  railroad  corporations  are  conducted  as 
a  single  system  for  the  purposes  of  the  traffic  between  different  points 
originating  upon  either,  the  corporations  may  constitute  •themselves  a 
partnership  for  the  business  of  such  traffic;   and  when  they  do,  al- 
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though  the  general  management  of  each  road  is  retained  by  the  cor- 
poration owning  it,  the  several  corporations  are,  as  to  such  business, 
partners,  and  liable  upon  the  principles  of  the  law  of  agency.  When 
a  relation  of  joint  and  several  agency  exists  in  a  system  of  dominant 
and  subordinate  carriers,  the  dortiinant  carrier  is  liable  for  all  breaches 
of  obligation  by  any  of  the  other  constituent  carriers  in  the  perform- 
ance of  a  contract  made  by  it  for  the  transportation  of  passengers  or 
freight.  These  propositions  are  established  by  the  following  authori- 
ties: Swift  V.  Pacific  Mail  Steamship  Co.,  io6  N.  Y.  206,  12  N.  E. 
583 ;  Philadelphia,  etc.,  R.  Co.  v.  State,  58  Md.  372 ;  Wyman  v.  Chi- 
cago, etc.,  R.  Co.,  4  Mo.  App.  578 ;  Bradford  v.  So.  Car.  R.  Co.,  7 
Rich.  Law,  201,  62  Am.  Dec.  411 ;  Harris  v.  Cheshire  R.  Co.  (R.  I.)  16 
Atl.  512;  Block  v.  Fitchburg  R.  Co.,  139  Mass.  308,  i  N.  E.  348;  In- 
dependence Mills  Co.  V.  Burlington,  etc.,  R.  Co.,  72  Iowa,  535,  34  N. 
W.  320,  2  Am.  St.  Rep.  258 ;  Cincinnati  R.  Co.  v.  Spratt,  2  Duv.  (Ky.) 
4 ;  Barter  v.  Wheeler,  49  N.  H.  9,  6  Am,  Rep.  434.  We  find  nothing 
inconsistent  with  these  propositions  decided  in  Pennsylvania  R.  Co. 
v.  Jones,  155  U.  S.  333,  15  Sup.  Ct.  136,  39  L.  Ed.  176.  Especially 
should  the  dominant  corporation  be  regarded  as  the  principal  and  the 
constituent  corporations  as  agents  when,  as  in  this  case,  the  dominant 
corporation  ultimately  derives  all  the  profits  and  incurs  all  the  losses 
arising  from  the  traffic  originating  on  any  of  the  lines.  We  conclude 
that  the  relations  of  the  defendant  with  the  Easton  &  Amboy  Railroad 
Company  in  respect  to  the  traffic  originating  on  the  lines  of  either 
were  those  of  a  principal  and  its  agent.  The  ticket  which  it  sold 
to  the  decedent  evidenced  a  contract  for  through  carriage  between 
Easton  and  Alpha  in  either  direction,  and  on  its  face  did  not  purport  to 
be  the  contract  of  the  Easton  &  Amboy  Railroad  Company,  or  refer  to 
that  corporation  in  any  way.  In  view  of  the  relations  between  the  two 
carriers,  it  should  be  regarded  as  a  contract  for  through  transportation, 
which,  so  far  as  it  was  to  be  performed  on  the  Easton  &  Amboy  Rail- 
road, was  to  be  performed  by  an  agent  of  the  defendant.  Upon  the 
undisputed  evidence  the  trial  judge  would  have  been  justified  in  in- 
structing the  jury  to  find  a  verdict  for  the  plaintiflF  if  they  found  in 
her  favor  upon  the  issues  of  negligence  and  concurring  negligence. 
Consequently  the  defendant  was  not  prejudiced  by  his  rulings  in  re- 
ceiving evidence  offered  for  the  purpose  of  showing  that  the  defendant 
had  held  itself  out  to  the  public  as  operating  the  Easton  &  Amboy 
Railroad,  or  in  submitting  the  case  to  the  jury  upon  the  theory  tfiat 
the  plaintiflF  was  not  entitled  to  a  verdict  unless  they  should  find  that 
the  defendant  had  so  held  itself  out  to  the  public.  The  complaint  set 
out  the  facts  constituting  the  cause  of  action,  and  was  framed  upon 
the  legal  theory  that  the  defendant  was  responsible  for  its  own  negli- 
gence and  for  that  of  the  Easton  &  Amboy  Railroad  Company,  and  the 
amendment  permitted  by  the  trial  judge  was  unnecessary  and  did  not 
prejudice  the  defendant. 
The  judgment  is  affirmed. 

LACOMBE,  Circuit  Judge.  I  concur  in  the  result  and  in  the  opinion 
generally.  I  do  not,  however,  assent  to  the  proposition  that  the  decedent 
**had  a  right  to  assume  that  the  platform  was  so  related  to  the  track  that 


Digitized  by 


Google 


TREAT  y.  BUSSELL.  847 

the  train  would  not  sweep  over  any  portion  of  it."  It  does  not  seem 
to  me  that  it  can  be  held  to  be  negligence  on  the  part  of  a  railroad  com- 
pany to  place  its  platform  so  close  to  the  track  that  some  of  its  cars  will 
overlap  its  edge.  Such  a  construction  is  a  reasonable  one,  because  it 
brings  the  platform  and  track  so  near  together  that  there  is  no  open 
space  left  between  them  when  cars  of  other  types,  with  shallower  steps 
and  less  overhang,  are  passing.  Certainly  it  must  be  patent  to  any 
one  of  intelligence  enough  to  be  left  loose  on  a  railway  platform  that 
the  strip  of  platform  nearest  the  track,  while  very  necessary  for  a  per- 
son getting  on  or  off  the  train,  is  not  intended  for  people  to  stand  on 
when  a  train  is  passing ;  the  suction  alone  would  make  it  a  dangerous 
,place,  even  if  no  car  or  car  step  overlapped.  Of  course,  the  platform 
may  be  so  narrow  that  it  should  be  sent  to  the  jury  to  say  whether  the 
defendant  was  negligent  in  not  providing  a  sufKciently  safe  place  to 
wait  on,  and  such  is  the  case  here.  But  if  the  charge  above  quoted 
had  been  left  unqualified,  the  judgment  should  be  reversed.  It  seems 
to  me,  however,  that  the  qualification  which  followed  objection  to  it, 
in  connection  with  the  rest  of  the  charge,  sufficiently  corrected  the 
error;  for,  in  substance,  it  told  the  jury  that  plaintiff  had  a  right  to 
assume  generally  that  the  train  would  not  sweep  oflF  any  one  who  used 
the  platform  with  ordinary  care  and  prudence ;  and  this,  independent  of 
the  circumstance  whether  he  knew  the  condition  of  the  platform  or  not. 
Such  knowledge  might  have  an  important  bearing  on  the  question  of 
plaintiff's  contributing  negligence,  but  none  at  all  on  the  question  of 
defendant's  negligence. 

It  seems  to  me  as  if  the  opinion  of  the  majority  might  be  taken  as 
not  repudiating  the  proposition  that  the  jury  might  find  defendant 
negligent  solely  because  its  passing  cars  overlapped  the  edge  of  the 
platform,  and  I  wish  to  record  a  strenuous  protest  against  any  such 
proposition. 


TREAT  ▼.  RUSSELL  et  nx. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    February  27,  1904.) 

No.  1,010. 

1.  Cancellation  of  Deed— Fraud— Sufficiency  of  Evidence. 

Evidence  considered,  and  held  insufficient  to  warrant  the  cancellation 
of  a  deed  conveying  an  undivided  interest  in*  a  tract  of  land  for  fraud, 
under  the  rule  that  in  such  cases  the  propf  of  fraud  must  be  clear,  sat- 
isfactory, and  convincing,  where  complainants  admitted  their  signatures 
to  the  deed,  which  was  formally  executed  and  acknowledged,  duly  record- 
ed, and  remained  unchallenged  for  more  than  four  years,  during  all  of 
which  time  the  conduct  of  the  parties  was  consistent  with  a  Joint  owner- 
ship of  the  land,  and  in  some  respects  inconsistent  with  its  sole  ownership 
by  complainants. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  West- 
em  District  of  Missouri. 

This  action  was  brought  by  James  M.  Russell  and  Minnie  A.  .Russell,  his 
wife,  who  are  the  appellees  in  this  court,  against  Thomas  C.  Treat,  the  appel- 
lant, to  cancel  and  annul  a  deed  conveying  a  two-thirds  interest  in  a  tract  of 
land  situated  in  Platte  county,  Mo.,  containing  altogether  about  840  acres. 
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The  deed  In  quedtton  purported  to  be  one  executed  b;  the  appellees,  as  gran- 
tors, In  favor  of  the  appellant,  as  grantee,  on  April  4,  1896,  and  to  have  been 
acknowledged  on  the  same  day  before  Thomas  A.  Moxcey,  a  notary  public, 
and  to  have  been  duly  recorded  in  the  proper  oflSce  on  May  27,  1896.  The  ap- 
pellees, hereafter  termed  the  "complainants,"  sought  to  have  this  deed  can- 
celed and  annulled,  because,  as  they  alleged,  in  their  bill,  they  never  did  at 
any  time  sell  or  convey,  or  undertake  to  sell  or  convey,  to  the  appellant,  here- 
after termed  the  "defendant,"  an  undivided  two-thirds  interest  In  the  land  in 
controversy.  They  averred  that  if  the  complainants,  or  either  of  them,  ever 
appended  their  signature  to  the  deed  in  question  they  were  induced  to  do  so 
by  some  scheme,  trick,  device,  or  fraud  which  the  defendant  practiced  to  ob- 
tain such  signatures,  which  scheme,  trick,  device,  or  fraud,  as  they  alleged^ 
they  could  not  define  or  describe  otherwise  than  by  saying  that  the  defendant 
had  presented  to  them  the  deed  in  question  and  had  induced  them  to  sign  it 
by  representing  to  them  that  it  .was  an  instrument  other  and  different  from 
the  pretended  deed,  doing  so  with  intent  to  deceive  and  to  defraud  them.  They 
further  averred  that  the  defendant  signed,  or  caused  some  other  person  to 
sign,  their  names  to  the  deed  without  their  knowledge  or  consent.  After  the 
foregoing  allegations  the  complainants  alleged  that  they  did  not  know  in 
which  of  the  two  ways  last  mentioned  the  signatures  of  the  complainants 
appearing  on  the  deed  had  been  secured,  but  that  they  were  secured  in  one 
or  the  other  of  these  ways,  and,  as  they  believed,  in  the  latter  way ;  that  is 
to  say,  by  forgery.  The  defendant  answered  the  bill  by  denying  each  and  all 
of  the  foregoing  charges  of  fraud  and  forgery.  He  further  alleged  that  James 
M.  Russell,  one  of  the  appellees,  acquired  a  title  to  the  tract  of  land  in  con- 
troversy in  the  month  of  January,  1896;  that  the  conveyance  of  the  title  to 
said  Russell  was  made  pursuant  to  a  prior  agreement  between  Russell  and 
one  Clark  W.  Drummond,  who  was  at  the  time  a  partner  of  Treat,  whereby 
'  said  Russell,  Drummond,  and  the  defendant,  Treat,  had  mutually  agreed  to 
purchase  the  land  from  the  former  owner  on  joint  account,  each  of  the  pur- 
chasers to  have  an  undivided  one-third  Interest  therein ;  that  pursuant  to  said 
agreement  the  title  to  the  land,  when  purchased,  was  vested  in  Russell  tem- 
porarily, the  understanding  being  that  he  would  convey  to  each  of  his  asso- 
ciates an  undivided  one-third  interest  therein  when  requested  to  do  so;  that 
under  said  agreement  for  the  purchase  of  the  land  in  question  the  defendant 
and  said  Drummond  conducted  all  of  the  negotiations  leading  up  to  the  pur- 
chase of  the  land  from  the  former  owner,  and  also  negotiated  a  loan  secured 
by  a  mortgage  on  the  land,  whereby  the  purchase  price  was  paid ;  that  when 
the  purchase  was  consummated  the  conveyance  was  made  to  Russell  pursuant 
to  the  aforesaid  agreement;  that  subsequently  the  defendant  acquired  Drum- 
^mond's  one-third  interest  in  the  proper^,  and  that  on  April  4,  1896,  Russell 
*and  wife  conveyed  to  the  defendant  a  two-thirds  interest  in  the  land,  as  he 
had  previously  undertaken  to  do ;  that  this  deed  was  duly  acknowledged  and 
recorded,  and  is  the  identical  instrument  which  the  complainants  charge  to 
have  been  obtained  from  them  by  means  of  fraud  or  forgery.  The  defendant 
also  filed  a  cross-bill  seeking  an  accounting  as  between  himself  and  the  com- 
plainants respecting  the  land  and  their  dealings  in  connection  therewith  and 
certain  affirmative  relief.  The  case  was  removed  from  the  state  court,  where 
the  bill  was  originally  filed,  and  after  its  removal  to  the  federal  Circuit  Court 
was  referred  to  a  special  master  to  take  the  testimony,  who  was  also  empow- 
ered to  "examine  the  evidence  and  make  findings  of  fact"  The  master  sub- 
sequently filed  a  report,  in  which  he  found  adversely  to  the  complainants  as 
respects  all  the  charges  of  fraud  and  forgery.  Exceptions  having  been  filed 
to  this  report,  the  Circuit  Court  reversed  the  findings  of  the  master,  holding 
that  the  deed  in  question  had  been  obtained  fraudulently  and  deceitfully,  and 
in  accordance  with  that  finding  it  canceled  and  annulled  the  conveyance.  The 
case  is  before  this  court  on  an  appeal  taken  by  the  defendant  from  such  decree. 

C.  A.  Mosman  (Thomas  F.  Ryan  and  S.  K.  Woodworth,  on  the 
brieO;  for  appellant. 
James  W.  Boyd,  for  appellees. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 
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THAYER,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  allegation  which  is  contained  in  the  bill  thkt  the  signatures  of 
the  ccxnplainants  to  the  deed  of  date  April  4,  1896,  which  the  com- 
plainants seek  to  have  canceled,  were  forged — that  is  to  say,  that 
they  were  written  by  the  defendant  himself,  or  by  some  one  else 
whom  he  had  caused  or  procured  to  write  them,  without  the  knowl- 
edge or  consent  of  the  complainants — may  be  ignored,  since  the  com- 
plainants, in  the  course  of  the  trial,  practically  admitted  that  the  deed 
bore  their  genuine  signatures  when  it  was  exhibited  to  them,  al- 
though they  professed  ignorance  as  to  the  manner  in  which  their 
signatures  had  been  obtained,  and  also  stoutly  denied  that  they  had 
ever  consciously  signed  the  deed  in  question  intending  to  convey  to 
the  defendant  a  two-thirds  interest  in  the  land  in  controversy.  Both 
of  the  complainants  gave  evidence  tending  to  show  that  on  one  oc- 
casion, on  or  about  March  10,  1896,  at  the  request  of  the  defendant, 
they  had  appended  their  names  to  an  instrument  of  which  they  could 
give  no  better  description  than  that  it  was  "a  blank  paper  that  had 
some  printed  matter  on  it,  something  in  the  form  of  a  deed  or  some- 
thing like  that,  the  size  of  that  paper  there"  (indicating  the  deed  of 
April  4,  1896).  According  to  their  statements  respecting  this  inci- 
dent, they  went  to  the  defendant's  office  in  Atchison,  Kan.,  on  or 
About  March  10,  1896,  to  execute  a  deed  of  trust  on  the  land  in  ques- 
tion to  secure  the  payment  of  a  note  in  the  sum  of  $5,000,  which 
was  given  to  an  insurance  company  for  money  borrowed  to  purchase 
the  land  from  the  former  owner.  After  the  deed  of  trust  was  signed, 
the  defendant  said  (according  to  the  complainants'  testimony) : 

"Here,  just  sign  this  paper,  and  I  can  fill  it  out  afterwards.  You  can 
go. on  to  dinner.  This  does  not  amount  to  much  anyhow,  and  I  can  fill  it 
out  afterwards.  And  we  signed  the  paper,  and  started  out  of  his  office  door, 
and  he  went  out  with  us,  and  took  a  paper  in  his  hand.  I  don't  know  what 
paper  it  was.  And  he  carried  it  In,  and  turned  on  the  left,  and  stopped  at 
an  office  there — Mr.  Solomon's  office — ^and  come  on  out,  and  we  went  on  down 
the.  elevator  together,  and  my  wife  and  me  went  to  dinner  to  a  restaurant, 
and  I  don't  think  we  went  back  in  the  office  that  evening.    We  went  home." 

The  theory  of  the  complainants,  to  account  for  their  signatures  to 
the  deed  of  April  4,  1896,  appears  to  be  that  this  blank  paper  which 
they  claim  to  have  signed  on  the  qjcasion  in  question  without  ex- 
amination, and  on  the  strength  of  the  foregoing  representation,  was 
in  fact  the  deed  of  date  April  4,  1896,  which  they  seek  to  have  can- 
celed, and  that  it  was  subsequently  filled  out  by  the  defendant,  and 
a  certificate  of  acknowledgment  appended  thereto  by  the  notary  at 
the  defendant's  request,  with  jntent  on  the  defendant'^  part  to  de- 
fraud them.  The  charge  that  their  signatures  were  forged  being 
abandoned,  and  the  fact  being  admitted  that  the  deed  bears  their 
genuine  signatures,  there  is  no  evidence  in  the  record,  so  far  as  we 
can  discover,  that  their  signatures  to  the  deed  were  obtained  through 
any  trick  or  artifice  of  a  fraudulent  character  unless  it  be  that  on 
or  about  the  date  last  mentioned  the  defendant  did  obtain  their  sig- 
natures to  a  blank  deed  in  the  manner  last  described  with  intent  to 
perpetrate  a  fraud. 
128F.— M 
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This,  then,  would  seem  to  be  the  principal  question  of  fact  in  the  , 
case :  Were  the  signatures  of  the  complainants  obtained  to  a  blank 
instrument  in  virttie  of  a  representation  that  it  was  of  no  conse- 
quence, or  words  to  that  effect  ?  Unless  this  question  is  answered  in 
the  affirmative,  it  would  seem  that  the  genuine  character  of  the  deed 
'  has  not  been  impeached,  and  that  it  cannot  be  annulled  in  virtue  of 
any  of  the  averments  which  are  contained  in  the  bill.  Before  consid- 
ering this  issue  of  fact,  it  is  deemed  advisable  to  state  some  general 
facts  and  circumstances,  concerning  which  there  is  no  controversy, 
which  will  serve  to  show  the  situation  and  relation  of  the  parties 
to  each  other  at  and  previous  to  March  lo,  1896.  The  land  in  con- 
troversy originally  belonged  to  and  the  title  was  vested  in  persons 
who  resided  in  the  state  of  Indiana.  In  1890  or  in  1891  Russell  rent- 
ed the  land  from  the  owners  for  agricultural  purposes,  and  continued 
to  reside  on  it  as  a  tenant  from  that  time  forward  until  1895  and 
thereafter  until  this  action  was  brought.  On  or  about  August  3, 
1895,  he  entered  into  an  agreement  with  the  owners  of  the  land  for 
its  purchase  at  the  price  of  $5,400  in  the  aggregate,  or  at  the  rate 
of  $16  per  acre.  Of  this  sum  $800  was  to  be  paid  in  cash,  and  the 
balance  in  five  equal  annual  installments,  that  were  to  be  secured 
by  a  mortgage  on  the  land.  There  was  some  delay  in  carrying  out 
the  agreement,  and  before  the  contract  of  sale  was  executed  by  the 
delivery  of  the  deed  Russell  negotiated  a  sale  of  the  land  to  one 
Smith  at  the  price  of  $18  or  $20  per  acre.  This  agreement  with 
Smith  appears  to  have,  been  made  in  the  month  of  November,  1895. 
Smith  was  to  pay  the  entire  purchase  price  in  cash.  To  enable  him 
to  buy  the  land,  Smith  tried  to  negotiate  a  loan  through  the  defend- 
ant, Treat,  and  his  partner,  Drummond,  who  resided  at  Atchison, 
Kan.,  and  were  engaged  in  negotiating  loans  upon  real  property  for 
a  commission.  An  arrangement  was  entered  into  by  Smith  with 
Treat  and  Drummond  in  virtue  of  which  they  agreed  to  join  with 
Smith  in  making  the  purchase.  By  the  terms  of  this  agreement  the 
land,  when  conveyed,  was  to  be  deeded  to  Smith,  who  was  to  exe- 
cute a  mortgage  upon  the  land  for  the  purchase  money,  but  the  prop- 
erty, when  bought,  was  to  be  held  by  him  for  the  benefit  of  himself, 
his  son,  and  Treat  and  Drummond,  each  to  be  entitled  to  an  undi- 
vided one-third  interest  therein.  This  arrangement,  however,  with 
Smith,  was  not  carried  out,  beHiuse  Treat  and  Drummond  failed  to 
obtain  a  loan  on  the  property  for  such  a  sum  as  was  needed  to  pay 
for  the  property  at  the  price  of  $20  per  acre.  Smith  having  failed  to 
raise  the  money  to  purchase  the  land  from  Russell,  Russell  himself 
applied  to  Treat  and  Drummond  to  negotiate  a  loan  on  the  property 
in  the  sum  of  $5,000  to  enable  him  ta  carry  out  his  contract  for  the 
purchase  of  the  land  ,which  had  not  at  that  time  been  executed. 

Up  to  this  point  there  is  no  substantial  controversy  between  the 
parties  concerning  any  of  the  material  facts,  but  here  there  is  a  con- 
flict as  to  what  occurred.  Russell  contends,  in  substance,  that  he 
never  agreed  with  Treat  and  Drummond  to  purchase  the  land  jointly 
with  them,  and  that  he  simply  employed  them  as  brokers  to  nego- 
tiate a  loan  in  his  behalf,  while  Treat  insists  that  when  Russell  ap- 
plied to  them  to  obtain  a  loan  on  the  property  in  the  sum  of  $5,000 
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he  arid  liis  partner  entered  into  a  verbal  agreement  with  Russell  of 
substantially  the  same  character  as  that  which  they  had  previously/ 
had  with  Smith,  namely,  that  they  would  unite  with  him  in  purchas- 
ing the  property  on  joint  account,  and  would  endeavor  to  raise  the 
DAoney  wherewith  to  purchase  the  land  by  negotiating  a  sale  of  a 
mortgage  on  the  property  in  the  sum  of  $5,000,  which  mortgage 
should  be  executed  by  Russell.  The  defendant  produced  much  tes- 
timony which  tended  to  show  that  a  verbal  agreement  substantially 
like  that  which  is  set  forth  above  in  the  statement,  was  entered  into 
between  himself  and  Drummond  on  the  one  hand  with  Russell  on 
the  other  for  the  joint  purchase  of  the  land,  in  pursuance  of  which 
a  mortgage  on  the  property  was  executed  by  Russell  and  negotiated 
by  Treat  and  Drummond ;  that  the  purchase  money  to  the  amount  of 
$5,000  was  thus  secured  and  paid  to  the  former  owner  of  the  land ; 
and  that  the  property  was  thereupon  conveyed  to  Russell  in  January, 
1896,  he  agreeing  to  convey  to  Treat  and  Drummond  an  undivided 
two-thirds  interest  therein  when  requested  to  do  so,  which  convey- 
ance he  and  his  wife  subsequently  executed  and  acknowledged  on 
April  4,  1896. 

Recurring  to  the  principal  issue  of  fact  which  is  stated  above,  it  is 
to  be  observed  tliat  no  witness  in  the  case  besides  the  complainant 
and  his  wife  gave  testimony  tending  to  show  that  either  on  March 
lo,  1896,  or  at  any  other  date  prior  to  April  4,  1896,  they  were. re- 
quested by  the  defendant  to  sign  a  blank  instrument  resembling  a 
deed,  and  that  they  did  sign  such  an  instrument  pursuant  to  such 
request.  This  incident  which  the  complainants  relate,  so  far  as  the 
record  discloses,  was  witnessed  by  no  other  person,  and  it  is  the  only 
explanation  which  they  seem  able  to  give  of  the  manner  in  which  their 
genuine  signatures  to  the  deed  of  April  4,  1896,  could  have  been  ob- 
tained. The  testimony  of  the  defendant  in  relation  to  this  incident  is 
very  positive,  and  to  the  effect  that  the  only  instrument  which  the 
complainants  signed  on  March  10,  1896,  was  a  deed  of  trust  on  the 
property  in  dispute  securing  the  loan  for  $5,000,  with  which  the  prop- 
erty was  purchased,  and  possibly  an  order  directing  how  the  money, 
when  obtained,  should  be  expended,  and  that  neither  on  that  oc- 
casion nor  any  other  were  the  complainants  requested  to  sign  any 
blank  paper  resembling  a  deed  or  any  other  instrument.  The  de- 
fendant's testimony  is  equally  positive  to  the  effect  that  the  deed  of 
April  4,  1896,  was  signed  and  acknowledged  on  that  day  in  his  ofllice, 
and  not  on  March  10,  1896,  both  of  the  complainants  being  at  the 
time  present,  and  fully  conscious  of  its  contents  and  what  they  were 
doing.  The  defendant's  statement  in  this  latter  respect  is  fully  cor- 
roborated by  the  notary  public  before  whom  the  deed  of  April  4, 
1896,  was  acknowledged,  who  claims  to  have  a  distinct  recollection 
of  meeting  both  of  the  complainants  in  the  defendant's  office  on  that 
day,  of  their  signing  the  deed  in  his  presence  and  acknowledging  it 
before  him.  The  notary  is  himself  corroborated  by  the  official  record 
of  his  proceedings  on  that  day,  which  he  was  required  to  keep.  This 
record  shows  the  acknowledgment  of  the  deed  in  question  on  April 
4,  1896,  and,  while  the  notary  was  unable,  on  his  examination,  to  say 
definitely  whether  he  asked  the  complainants  if  they  knew  what  was 
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in  the  deed,  or  told  them  what  was  in  it,  at  the  time  he  took  their  ac- 
knowledgment, yet  that  it  was  safe  to  say  that  he  did  the  one  thing 
or  the  other.  Moreover,  the  presumption  that  the  complainants 
were  acquainted  with  the  contents  of  the  deed,  and  signed  it  with  a 
full  understanding  of  its  contents,  is  created  by  the  notarial  certifi- 
cate of  acknowledgment,  which  presumption,  if  not  conclusive,  is 
entitled  to  great  weight,  the  certificate  being  an  official  record,  and  it 
cannot  be  overcome  at  this  late  day  without  the  clearest  and  most 
convincing  evidence  of  fraud. 

The  record  discloses  other  facts  which  support  the  contention  of 
the  defendant  that  the  deed  of  April  4,  1896,  was  consciously  exe- 
cuted by  the  complainants  in  pursuance  of  a  verbal  agreement  made 
with  Treat  and  Drummond  prior  to  the  negotiation  of  the  loan  for 
$S,ooo  that  the  land  in  controversy  should  be  purchased  on  joint 
account,  and  that  Treat  and  Drummond  should  have  a  two-thirds 
interest  in  the  property  when  it  was  acquired.  For  more  than  four 
years  subsequent  to  April  4,  1896,  the  defendant,  Treat,  frequently 
visited  the  land  on  which  the  complainants  were  residing,  and  con- 
ferred with  Russell  about  the  management  of  the  place,  the  execu- 
tion of  leases  for  parts  of  the  land,  and  other  matters  which  would 
naturally  interest  one  who  had  a  proprietary  interest  in  the  property." 
He  also  advanced  and  paid  interest  on  the  outstanding  loan  when 
Russell  was  unable  to  do  so,  and  also  paid  taxes  upon  the  property 
when  they  became  in  arrear.  The  money  so  advanced  by  the  defend- 
ant from  time  to  time  amounted  to  a  sum  exceeding  $700.  Rus- 
sell never  seems  to  have  resented  such  interference  with  his  affairs, 
but  for  several  years  conferred  with  the  defendant  freely,  and  ac- 
cepted assistance  and  advice  from  him  precisely  as  one  would  be 
expected  to  confer  with  and  seek  assistance  from  another  who  was 
interested  with  him  in  a  joint  venture.  In  a  word,  the  actions  of  the 
parties  subsequent  to  April  4,  1896,  are  consistent  with  the  theory 
that  the  defendant  had  a  proprietary  interest  in  the  property,  and 
entirely  inconsistent  with  the  view  that  his  interest  was  merely  that 
of  a  broker  who  had  once  negotiated  a  mortgage  on  the  land,  and 
was  only  interested  in  seeing  that  the  interest  on  the  loan  was  paid, 
and  that  the  mortgage  was  not  foreclosed.  Besides,  on  May  4,  and 
again  on  May  13,  1901,  after  difficulties  had  arisen  between  the  par- 
ties, the  complainants  entered  into  written  agreements  with  the  de- 
fendant concerning  the  future  management  and  control  of  the  land, 
which  agreements  almost  in  their  opening  paragraphs  contained  a 
recital  to  the  following  effect : 

"That  whereas  the  said  parties  hereto  are  owners,  and  have  been  for  the 
past  five  years,  of  three  hundred  and  forty  acres  of  land  situated  In  sectiODS 
fourteen  and  fifteen  and  twenty-three  in  township  fifty-four,  range  thirty* 
seven,  Platte  county,  Missouri,"  etc 

On  May  13,  1901,  the  complainants  also  executed  a  deed  of  trust 
covering  the  property  in  controversy  to  one  Holbert  to  secure  a 
note  winch  they  had  executed  in  the  sum  of  $335,  in  which  deed  of 
trust  they  described  their  interest  in  the  land  as  being  "an  undi- 
vided one-third  interest."  Some  time  afterwards,  and  in  the  month 
of  August,  1901,  complainant  and  his  wife  also  entered  into  an  agree-^ 
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ment  with  the  defendant  for  the  arbitration  of  certain  differences 
which  had  arisen  between  them,  and  which  seem  to  have  grown  in 
part  out  of  the  contract  of  May  13, 1901,  heretofore  mentioned.  This 
agreement  of  arbitration  also  begins  with  the  following  recital,  to 
wit: 

"Wtaereas  T.  G.  Treat  Is  and  has  been  for  more  than  five  years  past  the 
owner  of  an  undivided  two-thirds  interest  in  three  hundred  and  forty  acres 
of  land  in  sections  fourteen,  fifteen  and  twenty-three  In  township  fifty-four, 
range  thirty-seven,  Platte  county,  Missouri,  and  J.  M.  Russell  is  the  owner  of 
the  undivided  one-third  thereof.  *  ♦  ♦  now,  therefore,  it  is  agreed  that  S. 
J.  Blythe,  John  Page  and  William  Reece  be  and  they  are  hereby  appointed  and 
a^eed  upon  to  go  through  the  accounts  of  each  and  both  of  said  parties,''  etc. 

The  complainants  say,  in  substance,  that  they  signed  these  several 
written  documents,  being  at  the  time  ignorant  or  unconscious  of  the 
recitals  which  they  contained,  and  with  respect  to  the  contract  of 
May  13,  1901,  containing  the  above-quoted  recital  as  to  the  owner- 
ship of  the  land,  they  allege  that  their  signatures  thereto  were  ob- 
tained by  the  false  representation  of  the  defendant  that  it  was  merely 
a  mortgage  on  the  crops  and  produce  of  the  land,  given  to  secure  the 
payment  of  the  sum  of  about  $700,  which  the  complainants  admit 
that  they  then  owed  to  the  defendant  for  money  theretofore  advanced 
by  him  for  their  benefit  in  keeping  down  the  interest  on  the  mort- 
gage. It  is  therefore  urged  in  their  behalf  that,  as  they  were  not 
aware  of  the  recitals,  they  do  not  serve  to  estop  the  complainants 
from  denying  that  the  defendant  is  a  joint  owner  of  the  property, 
and  that  they  should  not  even  be  regarded  as  admissions  or  evidence 
of  such  joint  ownership.  But  we  have  not  been  able  to  adopt  this 
view  of  the  case.  The  complainants  were  able  to  read  and  write, 
and  they  seem  topossess  the  average  intelligence  of  persons  in  their 
station  in  life.  They  had  full  opportunity  to  read  the  instruments 
containing  the  aforesaid  recitals  before  signing  them,  and,  as  cer- 
tain disputes  had  already  arisen  between  themselves  and  the  defend- 
ant before  the  several  documents  were  prepared  for  signature,  we 
find  ourselves  wholly  unable  to  credit  the  statement  that  they  signed 
the  instruments  in  question  without  being  aware  of  the  admissions 
which  they  contained.  Moreover,  even  if  we  were  able  to  believe 
that  the  several  documents  were  signed  by  the  complainants  with- 
out reading  them,  and  in  ignorance  of  the  recitals,  yet  the  law  would 
not  excuse  them  for  their  negligence  in  signing  written  agreements 
of  such  importance  as  these  appear  to  have  been  without  taking  the 
pains  to  read  them  and  to  ascertain  what  statements  they  contained 
and  what  obligations  they  imposed.  Enough  friction  already  ex- 
isted between  the  parties  when  the  documents  were  executed.  Their 
relations  at  the  time  had  become  so  far  strained  that  the  complain- 
ants should  have  read  these  several  instruments  carefully  before  ex- 
ecuting them,  and  we  feel  constrained  to  believe  that  they  did  ex- 
amine them,  or  at  least  that  they  had  a  fair  understanding  of  their 
contents,  before  they  executed  them.  No  other  conclusion  than  this 
seems  to  be  admissible  in  view  of  all  the  facts  and  circumstances  of 
the  case. 

In  addition  to  the  recitals  last  mentioned,  the  record  also  con- 
tains evidence  of  oral  statements  made  to  at  least  five  different  per- 
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sons  at  various  times  by  the  complainant  Russell,  which  statements 
are  in  the  nature  of  admissions  that  defendant  was  a  joint  owner 
of  the  land  in  controversy. 

The  learned  judge  of  the  trial  court  seems  to  have  been  largely 
influenced  to  his  decision  that  the  deed  of  April  4,  1896,  was  ob- 
tained fraudulently  and  deceitfully  by  the  thought  that  the  oral  agree- 
ment in  virtue  of  which  the  land  was  bought  and  in  execution  of 
which  the  deed  was  made  and  delivered  was  an  unconscionable  agree- 
ment, according  to  the  testimony  of  the  defendant,  in  that  it  imposed 
an  excessive  burden  upon  the  complainant  Russell,-and  that  it  ought 
not  to  be  given  effect  for  that  reason.  We  entirely  agree  with  the 
view  that  the  contract  in  question  did  impose  on  the  complainant 
Russell  what  seems  now  to  have  been  an  undue  burden  in  that  it  obli- 
gated him  to  till  the  land  when  it  was  bought,  or  to  see  that  it  was 
properly  tilled,  and  to  apply  the  rents  and  profits  to  the  extinguish- 
ment of  the  mortgage  indebtedness,  which,  when  extinguished,  would 
make  him  the  owner  of  only  a  one-third  interest  in  the  land,  while  the 
defendant  would  become  the  owner  of  the  remaining  two-thirds.  In 
view  of  this  outcome,  the  bargain  as  made,  seems,  at  the  present  time, 
to  have  been  unfair.  We  conceive,  however,  that  Russell's  desire 
to  obtain  at  least  one-third  of  the  land  at  the  time  the  bargain  was 
made  may  have  been  so  strong,  and  the  difficulties  which  stood  in 
the  way  of  his  obtaining  the  necessary  funds  to  buy  the  entire  tract 
may  have  been  so  great,  that  he  was  entirely  willing  to  enter  into 
the  contract,  with  the  defendant  for  a  joint  purchase.  He  may  have 
perceived,  or  at  least  thought  that  he  perceived,  some  peculiar  ad- 
vantage to  himself  in  allying  himself  with  the  defendant  in  making 
the  purchase  on  the  terms  proposed.  It  may  have  seemed  the  only 
way  open  to  him  at  the  time  of  becoming  the  owner  of  a  part  of  the 
land,  and  he  may  have  been  willing  to  assume  the  burden  which  the 
contract  imposed  to  accomplish  that  end.  At  all  events,  in  view  of  the 
situation  of  the  coinplainants  at  the  time  the  agreement  was  entered 
into  and  the  motives  which  may  have  actuated  them  at  the  time,  it^ 
does  not  appear  to  us  that  the  bargain  was  so  unreasonable  or  un- ' 
conscionable  as  to  justify  the  inference  that  it  was  never  made,  and 
that  the  deed  of  April  4,  1896,  was  not  consciously  executed  by  the 
complainants,  but  was  obtained  through  some  trick  or  artifice,  and  is 
therefore  fraudulent.  This  being  a  proceeding,  so  far  as  the  com- 
plainants are  concerned,  to  set  aside  a  deed  bearing  their  genuine 
signatures,  solely  on  the  ground  that  it  was  procured  through  some 
trick  or  artifice,  which  deed,  on  its  face,  appears  to  have  been  for- 
mally executed,  and  to  have  been  duly  recorded  in  the  proper  office 
very  shortly  after  it  was  executed,  and  to  have  remained  unchallen- 
ged by  any  one  for  at  least  four  years,  and  the  rule  being,  in  this  class 
of  cases,  that  to  warrant  a  court  of  equity  in  setting  such  a  convey- 
ance aside  the  proof  of  the  alleged  fraud  must  be  clear,  satisfactory, 
and  convincing  to  the  mind  of  the  chancellor  (Atlantic  Delaine  Co. 
V.  James,  94  U.  S.  207,  214,  24  L.  Ed.  112;  Forrester  v.  Scoville,  51 
Mo.  268;  Jackson  v.  Wood,  88  Mo.  76;  Hupsch  v.  Resch,  45  N.  J. 
Eq.  662,  18  Atl.  372;  Pomeroy's  Eq.  Jur.  vol.  2,  §  859),  we  have  little 
hesitation  in  holding  that  on  the  proof  contained  in  this  record  the 
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deed  of  April  4,  1896,  ought  not  to  be  set  aside.  In  view  of  what 
has  already  been  said  concerning  the  character  of  the  evidence,  it  is 
obvious  that  the  proof  which  was  relied  upon  by  the  complainants 
to  obtain  the  cancellation  of  the  deed  is  neither  clear,  satisfactory,  nor 
convincing.  Indeed,  it  does  not  seem  to  preponderate  in  their  favor. 
It  results  from  this  conclusion  that  the  relief  prayed  for  by  the  com- 
plainants in  their  bill  ought  not  to  have  been  granted,  and  that  the 
decree  of  the  lower  court  was  erroneous. 

We  have  next  to  consider  and  determine  what  action  shall  be  taken 
on  the  defendant's  cross-bill,  to  which  reference  has  already  been 
made  in  the  foregoing  statement.  By  the  terms  of  the  decree  which 
was  entered  in  the  lower  court,  the  cross-bill  was  dismissed.  This 
cross-bill  appears  to  have  been  filed  by  the  defendant  mainly  with  a 
view  of  obtaining  a  receiver  of  the  property  while  the  litigation  con- 
cerning the  ownership  thereof  was  in  progress,  and  incidentally  to 
obtain  an  accounting  of  the  rents,  issues,  and  products  of  the  land 
which  had  been  received  by  the  complainant  Russell  during  the  years 
1896  to  1901,  both  inclusive.  The  special  master  to  whom  the  case 
was  referred  esteemed  it  his  duty,  as  it  seems,  to  take  an  account  as 
prayed  for  in  the  cross-bill,  the  result  being  that  he  reported  that  the 
complainant  Russell  was  indebted  to  the  defendant  in  the  sum  of 
about  $323.54.  The  trial  court,  on  entering  its  decree,  observed, 
however,  that  no  such  matter  as  taking  an  account  between  the  par- 
ties was  referred  to  the  master,  the  reference  being  only  with  respect 
to  the  issues  raised  by  the  original  bill  and  the  answer  thereto.  The 
order  of  reference  seems  to  justify  this  conclusion,  since  no  mention 
was  made  therein  of  the  issues  presented  by  the  cross-bill.  More- 
over, the  trial  before  the  master  seems  to  have  proceeded  on  the 
theory  that  the  issue  which  he  was  to  determine  was  that  as  respects 
the  validity  of  the  deed  of  April  4,  1896,  and  very  little  attention  was 
paid  by  the  complainants  to  the  introduction  of  testimony  relating  to 
the  accounting.  For  these  reasons  the  evidence  which  is  contained  in 
the  present  record  is  insufficient,  in  our  judgment,  to  state  the  ac- 
count accurately  with  due  regard  to  the  rights  of  the  complainants. 
It  is  also  probable  that  crops  have  been  grown  on  the  land  since  this 
litigation  has  been  pending,  concerning  which  a  further  accounting 
must,  in  any  event,  be  had. 

For  these  reasons  the  decree  below  will  be  reversed  and  annulled, 
and  the  case  will  be  remanded  to  the  lower  court,  with  directions  to 
order  another  reference  either  to  the  former  master  or  to  another 
master  to  be  selected  by  the  court,  for  the  purpose  of  restating  the 
account  between  the  parties,  if  it  so  happen  that  they  are  unable  to 
state  the  account  themselves,  and  to  receive  such  further  testimony 
on  that  head  as  the  parties  may  desire  to  introduce.  Such  restate- 
ment of  the  account  will  proceed  upon  the  theory  that  the  deed  of 
April  4,  1896,  is  a  valid  conveyance,  and  that  the  defendant.  Treat, 
since  the  date  of  that  conveyance,  has  been  the  owner  of  an  undivided 
two-thirds  interest  in  the  land  in  controversy,  and  that  the  net  sum 
realized  from  the  rents  and  profits  of  the  land  in  controversy,  in- 
cluding that  part  thereof  which  may  have  been  tilled  by  Russell  him- 
self, should  have  been  applied  to  the  payment  of  the  mortgages  on 
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the  land  and  the  taxes  against  the  same  from  and  after  April  4,  1896. 
In  stating  the  account  the  complainant  Russell  should  be  allowed 
credit  for  all  permanent  improvements  made  on  the  land  in  the  mean- 
time at  his  own.  cost  and  expense.  The  master  reports  "that  there 
was  no  agreement  among  the  parties  as  to  each  supposed  tenant  in 
common  not  charging  for  work  in  connection  with  this  land  until 
May  4,  1901."  In  view  of  this  finding,  the  master  will  be  at  liberty 
to  find  and  state  in  his  report  what  would  be  a  reasonable  compensa- 
tion for  the  work  and  labor  performed  and  the  services  rendered  by 
the  complainant  Russell  from  April  4,  1896,  to  May  4,  1901,  in  caring 
for,  managing,  and  supervising  the  joint  property  during  that  period ; 
but  the  question  whether  the  complainant  should  be  allowed  such 
compensation  as  against  the  defendant  will  be  reserved  for  future 
consideration  and  determination  on  the  coming  in  of  such  report. 

The  decree  below  is  accordingly  reversed,  and  the  cause  is  re- 
manded to  the  lower  court,  with  directions  substantially  as  indicated 
in  the  preceding  paragraph. 


THE  TROOP, 

KBNNET  et  al.  v.  LOUIE. 

(Circuit  Ck>iirt  of  Appeals,  Ninth  Circuit    March  7, 1904) 

No.  939. 

1.  8eamen~Injt7bt  in  Sebvice— Liability  or  Ship  fob  Failubb  to  Give 

Pbopeb  Caee. 

Under  the  general  maritime  law,  as  recognized  and  administered  by  the 
admiralty  courts  of  the  United  States,  a  seaman  may  maintain  a  suit  in 
rem  to  recover  damages  caused  by  the  failure  of  a  master  to  furnish  him 
with  proper  care,  treatment,  and  supplies  after  his  accidental  injury  in 
the  service  of  the  ship — the  duty  being  one  which  rests  upon  the  ship,  in 
respect  to  which  the  master  represents  the  owners ;  and  neither  the  Brit- 
ish admiralty  decisions,  nor  the  English  merchants'  shipping  act,  deny 
such  right,  although  In  matters  relating  to  the  navigation  of  the  ship  the 
English  decisions  treat  the  master  and  crew  as  fellow  servants. 

2.  Same—Jubisdiction  to  Enfobce  Liability— Fobbiow  Ship. 

An  American  court  of  admiralty  may,  in  its  discretion,  entertain  juris- 
diction of  a  suit  by  an  alien  seaman  against  a  foreign  ship  to  recover 
damages  for  the  gross  negligence  or  misconduct  of  the  master,  in  failing 
to  furnish  libelant  proper  care,  nursing,  and  medical  treatment  after  his 
accidental  injury  wliile  in  the  service  of  the  ship;  and  the  assumption 
of  such  Jurisdiction  will  not  be  held  an  abuse  of  discretion  by  an  appel- 
late court,  where  the  circumstances  were  such  that  otherwise  the  libelant, 
who  was  left  in  this  country,  permanently  injured,  and  without  money, 
would  prc^ably  have  been  without  any  effective  remedy. 

8,  Saice— Gbounds  of  Recoveby— Damages. 

A  decree  affirmed  which  awarded  a  seaman  $4,000  damages  against  a 
ship  on  the  ground  of  the  gross  negligence  of  the  master  in  failing  to  fur- 
nish libelant  proper  care  and  medical  attendance  after  his  accidental  in- 
Jury  in  the  service  of  the  ship,  by  reason  of  which  he  suffered  greatly 
and  was  permanently  crippled. 

Ross,  Circuit  Judge,  dissenting, 
f  1.  See  Seamen,  vol.  43,  Cent  Dig.  $$  89,  187. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern Division  of  the  District  of  Washing^ton* 
For  opinion  below,  see  n8  Fed.  769. 

J.  M.  Ashton  and  W.  L.  Sachse,  for  appellants. 
A.  W.  Buddress,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge.  On  July  7,  1901,  at  Philadelphia,  the 
appellee,  a  subject  of  the  German  wnpire,  shipped  on  board  the  Brit- 
ish ship  Troop  as  afti  able-bodied  seaman,  for  the  period  of  three 
years.  On  the  morning  of  January  16,  1902,  the  said  ship  left  the 
inner  port  of  Fusan,  Korea,  on  a  voyage  to  Puget  Sound.  At  about 
2  o'clock  in  tlie  afternoon  of  that  day  fiie  appellee,  while  at  work  on 
one  of  the  upper  yardarms  of  the  ship,  lost  his  footing  and  fell,  there- 
by sustaining  severe  injuries;  his  right  leg  being  broken  near  the 
thigh,  and  his  left  arm  being  broken  between  the  elbow  and  the  wrist. 
The  weather  was  calm  and  the  ship  was  making  no  headway.  In- 
stead of  sending  the  appellee  back  to  the  hospital  at  Fusan,  a  distance 
of  six  or  seven  miles,  the  master  of  the  ship,  with  the  assistance  of 
the  steward,  set  the  appellee's  broken  leg  and  arm,,  and  had  him  car- 
ried to  his  bunk  in  the  forecastle.  There  he  remained  until  February 
26th,  when  he  was  placed  on  a  tug  and  taken  to  a  hospital  at  Port 
Townsend;  the  ship  having  arrived  at  Port  Angeles  on  February 
2ist  The  appellee  libeled  the  ship  for  damages;  alleging  that  the 
master  negligently  failed  to  take  him  back  to  the  port  of  Fusan  and 
to  place  him  in  a  hospital  there,  and  that  he  wrongfully  and  negli- 
gently and  unskillfuUy  set  his  fractured  leg  and  arm,  and  that  the 
master  was  negligent  in  not  paying  further  attention  to.  him  there- 
after, and  in  not  sending  him  to  a  hospital  on  arriving  at  Port  Angeles. 

The  appellant  A.  F,  Kenney,  the  master  of  the  ship,  made  claim 
for  the  same,  and  answered  the  libel,  denying  the  allegations  of  neg- 
ligence, and  averring  that  the  ship  was  a  British  ship,  and  that  under 
the  laws  of  Great  Britain  the  master  and  the  appellee  were  fellow 
servants;  that  the  neglect,  if  any  there  were,  to  furnish  proper  med- 
ical treatment,  was  the  neglect  of  the  master,  a  fellow  servant,  for 
which  neither  the  ship  nor  her  owners  were  responsible.  The  proof 
offered  on  the  trial  to  sustain  this  allegation  concerning  the  British 
law  was  sections  92  to  266,  inclusive,  of  the  merchants'  shipping  act 
of  1894.  No  testimony  was  taken  of  counsel  learned  in  the  British 
admiralty  law,  and  no  other  proof  was  offered  than  a  printed  volimie 
purporting  to  contain  the  act  aforesaid.  The  court  entered  a  decree 
for  the  libelant  and  against  the  ship  for  the  sum  of  $4,000. 

Concerning  the  law  of  the  case  on  the  appeal,  the  appellants  prin- 
cipally rely  on  two  propositions:  First,  that  by  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  case  of  The  Osceola,  189 
U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760,  a  doctrine  has  been  an- 
noimced  which  denies  the  right  of  a  seaman  to  pursue  a  vessel  in 
rem  for  injury  occasioned  by  the  neglect  of  the  master  to  furnish  him 
proper  medical  treatment  when  sick  or  injured  in  the  service  of  the 
vessel;  and,  second,  that,  whatever  may  be  the  established  rule  upon 
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that  subject  in  the  United  States,  the  admiralty  law  of  England,  by 
which  the  present  case  is  to  be  governed,  recognizes  no  such  lien* 
In  the  case  of  The  Osceola  the  Supreme  Court  answered  two  ques- 
tions which  had  been  certified  to  it  from  the  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit,  .which,  condensed  into  one,  were,  in 
substance,  whether  a  vessel  was  liable  in  rem  to  a  member  of  the 
crew  for  injury  resulting  from  the  improvident  and  negligent  order 
of  the  master,  in  directing  that  the  gangway  be  unshipped  while  the 
vessel  was  at  sea,  running  against  the  wind.  The  appellants  rely  on 
the  language  of  the  opinion,  where  it  is  said,  "The  statutes  of  the 
United  States  contain  no  provision  upon  the  subject  of  the  liability 
of  the  ship  or  her  owners  for  damages  occasioned  by  the  negligence 
of  the  captain  to  a  member  of  the  crew ;  but  in  all  but  a  few  of  the 
more  recent  cases  the  analogies  of  the  English  and  Continental  codes 
have  been  followed,  and  the  recovery  limited  to  the  wages  and  ex- 
penses of  maintenance  and  cure" — ^and  upon  the  final  proposition  an- 
nounced in  the  opinion  at  page  175,  189  U.  S.,  page  487,  23  Sup.  Ct., 
47  L.  Ed.  760,  "that  the  seaman  is  not  allowed  to  recover  an  in- 
demnity for  the  negligence  of  the  master  or  any  member  of  the  crew, 
but  is  entitled  to  maintenance  and  cure,  whether  the  injuries  were  re- 
ceived by  negligence  or  accident."  These  observations  of  the  court 
are  general  in  their  terms,  but  it  must  be  remembered  that  they  were 
directed  solely  to  the  questions  certified  to  it  for  decision.  The  in- 
quiry concerned  the  liability  of  the  ship  to  a  member  of  her  crew  for 
injuries  received  through  a  negligent  order  of  the  master,  made  while 
navigating  the  ship.  It  is  not  implied  in  the  language  so  used,  nor 
is  it  to  be  presumed  therefrom,  that  the  court  intended  to  establish  a 
rule  narrower  than  that  recognized  by  the  more  recent  decisions  of 
the  federal  courts,  that  the  master  and  the  crew  are  fellow  servants 
only  as  to  matters  connected  with  the  navigation  of  the  ship,  but  that 
the  master  of  a  ship  at  sea  represents  the  owners  in  respect  to  the 
personal  duties  and  obligations  which  they  owe  the  seamen.  Olson 
V.  Oregon  Ry.  &  Nav.  Co  (D.  C.)  96  Fed.  iii,  affirmed  in  104  Fed. 
574,  44  C.  C.  A.  51 ;  City  of  Norwalk  (D.  C.)  55  Fed.  98;  Gabrielson 
V.  Waydell  (C.  C.)  67  Fed.  342.  Nor  is  it  to  be  presumed  that  the 
learned  justice  who  delivered  the  opinion  of  the  court  intended  to 
discredit  the  views  theretofore  expressed  by  him  in  The  J.  F.  Card 
(D.  C.)  43  Fed.  92,  where,  in  discussing  the  obligation  of  the  ship  to 
care  for  and  cure  sick  and  injured  seamen,  he  said,  "Of  course,  if 
there  be  any  negligence  or  misconduct  on  the  part  of  the  officers  of 
the  vessel,  this  would  furnish  a  separate  ground  for  action,  in  which 
the  seaman  would  recover  not  only  his  expenses  for  medical  attend- 
ance, etc.,  but  compensation  for  his  personal  injuries,  as  in  ordinary 
cases  of  negligence;"  nor  is  it,  we  submit,  to  be  presumed  that  it 
was  the  intention  of  the  court  to  overrule,  without  referring  thereto, 
a  long  line  of  American  decisions  in  which  it  has  been  uniformly 
held  for  nearly  a  century  that  a  seaman  injured  while  in  the  service 
of  his  ship  is  entitled  to  proper  care  and  medical  attention  at  the  ex- 
pense of  the  ship,  and  that,  if  this  be  neglected,  the  ship  may  be  held 
in  consequential  damages.  Brown  v.  Overton,  4  Spr.  '462,  Fed.  Cas. 
No,  2,024;  The  Chandos  (D.  C.)  4  Fed.  64S;  The  City  of  Alexandria 
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(D.  C.)  17  Fed.  390;  The  VigUant  (D.  C.)  30  Fed.  288;  The  J.  F. 
Card  (D.  C.)  43  Fed.  92;  Gabrielson  v.  Waydell  (C.  C.)  67  Fed.  342; 
The  Fred  E.  Sander  (D,  C.)  95  Fed.  829;  Whitney  v.  Olsen,  108 
Fed.  2Q2,  47  C.  C.  A.  331;  The  Eva  B.  Hall  (D.  C.)  114  Fed.  755; 
The  Iroquois,  118  Fed.  1003,  55  C.  C  A.  497;  The  Troy  (D.  C.)  121 
Fed.  901.  Not  only  does  the  opinion  in  the  Osceola  Case  express  no 
disapproval  of  the  doctrine  of  these  decisions,  but  it  incidentally  dtes 
the  two  leading  cases  of  Brown  v.  Overton  and  The  City  of  Alexan- 
dria— the  former  upon  the  proposition  that  a  seaman  receiving  injury 
in  the  performance  of  his  duty  is  entitled  to  be  treated  and  cured  at 
the  expense  of  the  ship.  That  was  a  case  in  which  consequential 
damages  were  awarded  a  seaman  who  was  injured  on  a  voyage  from 
Calcutta  to  Boston,  for  the  failure  of  the  master  to  take  him  into  the 
port  of  St  Helena  for  medical  treatment. 

To  support  the  proposition  that  the  law  of  Great  Britain  gives  no 
lien  upon  a  vessel  for  consequential  damages  in  a  case  such  as  is  here 
presented,  the  appellants  rely  upon  the  provisions  of  the  merchants' 
shipping  act  of  iSg^,  A  few  only  of  the  sections  of  that  act  are  perti- 
nent to  the  present  inquiry.  Section  156  provides,  in  substance,  that 
a  seaman  may  not  by  any  agreement  forfeit  his  lien  on  the  ship,  or  be 
deprived  of  any  existing  remedy  for  the  recovery  of  his  wages.  Sec- 
tion 207  provides  that  the  expense  of  providing  necessary  surgical  and 
medical  advice  and  attendance,  and  the  expense  of  maintenance  of  a 
member  of  the  ship's  crew  who  is  hurt  or  injured  in  the  service  of  the 
ship,  "shall  be  defrayed  by  the  owner  of  the  ship  without  any  deduc- 
tion on  that  account  from  his  wages,"  and  that  if  by  the  neglect  of 
the  master  or  owner  there  is  failure  to  equip  the  ship  with  proper 
medicines,  medical  stores,  or  accommodations,  the  owner  or  master 
shall  be  liable  to  pay  all  expenses  (not  exceeding  three  months'  wages) 
properly  and  necessarily  incurred  by  reason  of  the  illness,  and  that  such 
expenses  may  be  recovered  as  if  they  were  wages  duly  earned,  "but 
this  provision  shall  not  affect  any  further  liability  of  the  master  or  the 
owner  for  the  neglect  or  any  other  remedies  possessed  by  the  seaman 
or  apprentice.**    Section  208 : 

"If  any  of  the  expenses  attendant  on  the  Illness,  hurt  or  Injury  of  a  seaman 
or  apprentice,  which  are  to  be  paid  under  this  act  by  the  master  or  owner, 
are  paid  by  any  British  consular  officer  or  other  person  on  behalf  of  the  crown, 
or  if  any  other  expenses  In  respect  of  the  illness,  hurt  or  injury  of  any  sea- 
man or  apprentice  whose  wages  are  not  accounted  for  under  this  act  to  that 
officer  are  so  paid,  those  expenses  shall  be  repaid  to  the  officer  or  other  person 
by  the  master  of  the  ship.  If  the  expenses  are  not  so  repaid,  the  amount 
thereof  shall,  with  costs,  be  a  charge  upon  the  ship,  and  be  recoverable  from 
the  master  or  from  the  owner  of  the  ship  for  the  time  being,  as  a  debt  to  the 
crown,  either  by  ordinary  process  of  law  or  in  the  same  court  and  manner  as 
wages  due  to  seamen." 

It  is  contended  that  under  these  statutory  provisions  the  lien  upon 
the  ship  in  favor  of  the  seaman  is  limited  to  his  claim  for  wages,  and 
that,  while  the  owner  of  the  ship  is  required  to  furnish  medicine  and 
attendance,  if  he  fails  so  to  do  the  owner,  not  the  ship,  must  repay  to 
the  seaman  the  amount  of  expenses  actually  incurred  therein.  It  is 
to  be  noted,  however,  that  the  act  gives  to  any  British  consular  officer 
who  pays  such  expenses  a  lien  on  the  ship  therefor,  for  it  declares 
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that  such  expenses  shall  be  a  charge  upon  the  ship,  to  be  recovered  in 
the  same  court  and  manner  as  wages  due  seamen.  It  is  undisputed  that, 
under  the  English  law,  wages  due  a  seaman  may  be  recovered  by  a 
proceeding  in  rem  in  the  admiralty  court.  It  is  not  shown  what  was 
the  law  of  Great  Britain  prior  to  the  enactment  of  the  merchants'  ship- 
ping act  of  1894.  If  prior  to  that  time  the  English  admiralty  courts 
recognized  a  lien  upon  a  ship,  and  the  right  to  proceed  against  her  in 
rem  for  the  recovery  of  damages,  in  a  case  such  as  we  have  here  under 
consideration,  we  do  not  find  that  the  act,  in  terms  or  by  necessary 
implication,  has  impaired  that  right.  It  has  declared,  it  is  true,  that 
the  expenses  of  medical  advice  and  attendance  to  a  hurt  or  sick  sailor 
shall  be  defrayed  by  the  owner  of  the  ship,  and  it  provides  for  the 
recovery  of  damages,  to.  a  limited  extent,  for  the  failure  so  to  do,  but 
this  is  not  necessarily  inconsistent  with  the  existence  of  a  right  to  pur- 
sue the  vessel  in  rem;  and  there  follows  the  proviso  that  "this  pro- 
vision shall  not  affect  any  further  liability  of  the  master  or  owner  for 
the  neglect  or  any  other  remedies  possessed  by  the  seaman  or  ap- 
prentice." 

But  it  is  said  that,  irrespective  oi  the  special  provisions  of  the 
merchants'  shipping  act  of  1894,  by  the  law  of  England,  as  interpreted 
by  its  courts,  the  master  and  the  crew  of  a  ship  are  fellow  servants  at 
all  times,  under  all  circumstances,  and  as  to  all  relations;  and  the 
appellants  cite  the  decision  of  Lord  Chancellor  Herschell  in  Hedley  v. 
Pinkney,  etc.,  S.  S.  Co.,  Ltd.,  7  Asp.  Mar.  Law  Cases,  483,  in  which  it 
was  said: 

"It  was  argued  tbat  the  master  of  a  vessel,  although  In  some  respects  the 
servant  of  the  shipowner,  possesses  In  relation  to  the  crew  powers  and  duties 
Independent  of  him,  and  that  the  law  which  exempts  a  master  from  liability 
to  his  servant  for  the  negligence  of  another  servant  engaged  in  a  common  em- 
ployment with  him  did  not  apply  in  such  a  case." 

And  the  Lord  Chancellor  proceeded  to  add  that  he  did  not  tliink  it 
possible  to  give  effect  to  that  contention. 

That  was  a  case  in  which  the  personal  representative  of  a  seaman 
who  had  been  lost  at  sea  sued  the  owners  for  damages ;  alleging  that 
the  master,  while  navigating  the  ship  at  sea,  was  negligent,  in  failing 
to  have  placed  in  position,  on  the  approach  of  stormy  weather,  a  de- 
tachable portion  of  the  ship's  rail.  The  court,  in  denying  the  right  of 
the  administratrix  to  recover,  made  use  of  the  lianguage  above  quoted. 
What  was  there  said  was  in  answer  to  the  argument  that  a  duty  rested 
upon  the  master  to  keep  the  ship  at  all  times  in  a  seaworthy  condition, 
and  that  as  to  that  duty  he  was  not  a  fellow  servant  with  the  members 
of  the  crew.  There  was  no  question  in  that  case,  however,  but  that 
the  vessel  was  in  a  seaworthy  condition  when  the  voyage  began,  and 
that  the  owners  had  in  that  respect  fully  met  their  obligation.  In 
holding,  as  the  opinion  does,  as  to  the  question  there  presented  and  the 
argument  so  advanced,  that  the  master  and  the  crew  were  fellow  serv- 
ants, the  decision  is  not  inharmonious  with  the  more  recent  decisions 
of  the  American  courts;  and  there  is  nothing  in  the  language  of  the 
court  that  may  not  be  reconciled  with  the  view  that  as  to  all  the  duties 
of  the  ship  or  its  owners  to  the  crew,  where  sickness  or  injury  has  in- 
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t^rvened,  the  master  is,  in  England  as  in  the  United  States,  the  repre- 
sentative of  the  former. 

It  is  urged,  also,  that  in  the  opinion  in  the  Osceola  Case  the  Supreme 
Court  has  placed  upon  the  decision  in  Hedley  v.  Pinkney,  etc.,  S.  S.  Co. 
a  construction  which  accords  with  the  appellants'  contention  in  the 
present  case.    It  is  true  that  the  court  in  that  case  said : 

"In  the  English  courts  the  owner  is  now  held  to  be  liable  for  Injuries  re- 
ceived by  the  unseaworthiness  of  the  vessel,  though  not  by  the  negligence  of 
the  master,  who  is  treated  as  a  fellow  servant  of  the  seamen.  BestxHiBlbllity 
for  injuries  received  through  the  unseaworthiness  of  the  ship  is  in^posed  upon 
the  owner  by  the  merchants'  shipping  act  of  1876,  39  &  40  Vict  c.  80,  I  6, 
wherein,  in  every  contract  of  service,  express  or  Implied,  between  an  owner 
of  a  ship  and  the  master  or  any  seaman  thereof,  there  is  an  obligation  im- 
plied that  all  reasonable  means  shall  be  used  to  Insure  the  seaworthiness  of 
the  ship  before  and  during  the  voyage.  Hedley  v.  Pinkney,  etc.,  S.  S.  Co., 
1894  App.  Ca.  222 — an  action  at  common  law.  Beyond  this,  however,  we  find 
nothing  in  the  English  law  to  indicate  that  a  ship  or  its  owners  are  liable 
to  an  Indemnity  for  Injuries  received  by  negligence  or  otherwise  In  the  serv- 
ice of  the  ship.  None  such  is  given  In  the  Admiralty  Court  Jurisdiction  act 
of  1861,  although  it  seems  an  action  in  admiralty  will  lie  against  the  master 
In  personam  for  an  assault  committed  upon  a  passenger  or  seaman.  •  ♦  • 
In  England  the  master  and  crew  are  also  treated  as  fellow  sei*vants,  and  hence 
it  would  follow  that  no  action  would  He  by  a  member  of  the  crew  against 
either  the  owners  or  the  ship  for  injuries  received  through  the  negligence  of 
the  master.    Hedl^  v.  Pinkney,  etc.,  S.  S.  Ca" 

It  is  clear,  however,  that  this  language  of  the  opinion  and  the  dis- 
cussion of  the  British  law  in  reference  to  the  question  under  considera- 
tion were  directed  to  the  question  which  had  been  certified  to  the  court 
• — ^the  question  of  the  liability  of  the  ship  for  an  injury  to  a  seaman  oc- 
casioned by  the  negligent  act  of  the  master  in  navigating  the  ship. 
It  is  not  perceived  that  it  had  any  reference  to  the  entirely  different 
.question  which  is  involved  in  the  case  at  bar — the  question  of  the  duty 
of  the  ship  to  a  seaman  after  he  has  been  injured  in  the  performance 
of  his  duty. 

But  it  is  contended  that  the  doctrine  of  the  liability  of  the  ship  to 
furnish  medical  attendance  to  the  seaman,  as  recognized  in  American 
decisions,  received  its  origin  in  article  6  of  the  laws  of  Oleron,  and 
that  those  laws  have  never  been  recognised  as  constituting  a  part  of 
the  admiralty  jurisprudence  of  England,  but,  on  the  contrary,  have 
there  been  repudiated  in  the  case  of  The  Whitton,  8  Asp.  Mar.  Law 
Cases,  N.  S.  i  lo  (affirmed  by  the  House  of  Lords  in  8  Asp.  Mar.  Law 
Cases,  N.  S.  272),  where  it  was  said  that  the  original  or  common-law 
jurisdiction  of  the  High  Court  of  Admiralty  of  England  must  be 
ascertained  "from  the  continuous  practice  and  judgments  of  the  great 
judges  who  have  presided  in  the  Admiralty  Court,  and  from  judgments 
of  the  High  Courts  at  Westminster. .  ♦  *  *  Neither  the  laws  of  the 
Rhodians,  nor  of  Oleron,  nor  of  Wisbuy,  nor  of  the  Hanse  towns,  are 
of  themselves  any  part  of  the  admiralty  law  of  England."  The  court, 
to  sustain  that  utterance,  proceeded  to  point  out  the  absurdities  of 
some  of  the  obsolete  portions  of  the  laws  of  Oleron.  Conceding,  how- 
ever, that  the  laws  of  Oleron,  as  a  whole,  are  not  at  the  present  time 
any  part  of  the  admiralty  law  of  England,  by  virtue  of  proclama- 
tion, legislative  act,  or  the  adjudications  of  the  admiralty  courts,  it 
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does  not  follow  that  certain  of  their  provisions  are  riot  the  basis  of  the 
English  admiralty  law  as  it  is  at  present  administered.  Said  Judge 
Ware,  in  1837,  in  deciding  the  case  of  The  William  Harris,  i  Ware, 
373,  Fed.  Cas.  No.  17,695,  "There  is  not  a  single  principle  of  maritime 
law  more  generally  recognized  by  the  usages  of  all  commercial  nations 
than  this :  That  the  expenses  of  the  sickness  of  any  of  the  crew  shall 
be  borne  by  the  vessel."  In  Harden  v.  Gordon,  2  Mason,  541,  Fed. 
Cas.  No.  6,047,  decided  in  1823,  Story,  Circuit  Justice,  spealcing  of  the 
universal  rule  that  such  expenses  were  made  a  charge  upon  the  ship, 
referred  its  origin  to  the  laws  of  Oleron,  "which  have  been  held  in 
peculiar  respect  by  England,  and  have  been  in  some  measure  incor- 
porated into  her  maritime  jurisprudence";  and  in  Reed  v.  Canfield, 
I  Sumn.  195,  Fed.  Cas.  No.  11,641,  the  same  distinguished  jurist  quot- 
ed from  the  "excellent  treatise"  of  Lord  Tenterden  on  Shipping,  who, 
he  said,  lays  it  down  generally  "that,  by  the  ancient  marine  ordinances, 
if  a  mariner  falls  sick  during  the  voyage,  or  is  hurt  in  the  performance 
of  his  duty,  he  is  to  be  cured  at  the  expense  of  the  ship";  and  the 
learned  justice  proceeded  to  add,  "And  he  is  fully  borne  out  in  this 
statement  by  the  language  of  the  ordinances  cited  by  him  on  this  occa- 
sion," See  Laws  of  Oleron,  art.  6,  etc.  In  all  the  American  adjudica- 
tions it  is  clear  that  section  6  of  the  articles  of  Oleron  has  been  regard- 
ed as  the  origin  of  the  law  on  that  subject  as  it  is  administered  in  our 
courts.  From  what  source  has  that  provision  of  those  ancient  laws 
been  incorporated  into  our  admiralty  law,  if  not  through  its  adoption 
and  recognition  in  the  country  from  which  we  have  inherited  that  law  ? 
There  seems  no  room  to  doubt  that  King  Richard  I  adopted  for  his 
kingdom  the  laws  of  the  Island  of  Oleron,  which  was  then  a  part  of  his 
dominion.  See  Benedict's  Admiralty,  §  51,  and  authorities  there 
cited. 

Question  is  made  of  the  jurisdiction  of  the  trial  court,  on  the  ground 
that  the  ship  is  a  foreign  vessel,  and  both  the  appellants  and  the  ap- 
pellee are  aliens.  Conceding  that  the  court  had  discretion  to  exercise 
or  decline  jurisdiction,  we  discover  nothing  in  the  record  to  indicate 
that  there  was  abuse  of  discretion  in  that  regard.  The  British  vice 
consuls  at  Port  Townsend  and  Tacoma  disclaimed  authority  to  ad- 
judicate the  matters  involved  in  the  suit.  Bolden  v.  Jensen  (D.  C.)7o 
Fed.  505;  The  Belgenland,  114  U.  S.  355,  5  Sup.  Ct  860,  29  L.  Ed. 
152;  Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  U.  S.  285,  17 
Sup.  Ct.  572,  41  L.  Ed.  1004.  Said  the  court  in  The  Belgenland,  "As 
the  assumption  of  jurisdiction  in  such  cases  depends  so  largely  on  the 
discretion  of  the  court  of  first  instance,  it  is  necessary  to  inquire  how 
far  an  appellate  court  should  undertake  to  review  its  action."  The 
court  then  proceeded  to  affirm  the  rule  that  the  appellant  must  show 
that  the  trial  court  has  exercised  its  discretion  on  wrong  principles, 
or  that  it  has  acted  so  absolutely  differently  from  the  view  enter- 
tained by  the  appellate  court  that  the  latter  is  justified  in  saying  that 
discretion  has  been  wrongly  exercised.  To  have  relegated  the  ap- 
pellee to  an  English  court  would  almost  certainly  have  been  to  deny 
him  any  remedy.  He,  a  German,  was  left  on  American  soil,  crippled 
and  without  means.  He  has"  prosecuted  his  suit  in  forma  pauperis. 
If  he  had  been  able  to  go  to  England,  he  could  not  know  when  the 
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Troop  would  be  there,  or  that  she  would  ever  be  there,  or  that,  if  she 
were,  any  of  his  witnesses  would  be  on  board  or  within  his  reach. 

Concerning  the  facts  of  the  case,  we  are  not  convinced,  upon  a  care- 
ful consideration  of  the  evidence,  that  error  was  committed  by  the  Dis- 
trict Court  The  court  found  negligence  in  the  failure  of  the  master 
to  send  the  appellee  back  to  the  hospital  at  Fusan,  gross  negligence  in 
the  treatment  of  the  appellee  at  sea,  and  further  negligence  in  the 
failure  to  send  the  appellee  immediately  to  a  hospital  on  arriving  at  Port 
Angeles,  from  all  of  which  negligent  acts  the  appellee  has  been  perma- 
nently crippled,  and  disabled  rfrom  following  his  calling  as  a  mariner. 

The  decree  of  the  District  Court  will  be  aflSrmed. 

ROSS,  Circuit  Judge  (dissenting).  I  agree  with  the  court  below  that 
the  gross  neglect  of  the  master  of  the  ship  disclosed  by  the  record 
presents  a  shocking  instance  of  "man's  inhumanity  to  man" ;  but,  be- 
ing of  the  opinion  that  by  the  law  of  England  the  ship  is  not  liable  in 
rem  for  the  damages  claimed,  and  that  under  the  decision  of  the  Su- 
preme Court  in  the  case  of  The  Osceola,  189  U.  S.  158,  175,  23  Sup. 
Ct.  483,  47  L.  Ed.  760,  the  seaman  is  not  allowed  to  recover  an  in- 
demnity for  the  negligence  of  the  master  or  any  member  of  the  crew, 
I  feel  obliged  to  dissent  from  the  judgment  against  the  ship,  allowing 
the  libelant  $4,000  damages  for  the  neglect  of  the  master  in  his  treat- 
ment of  hiau 


THB  MATTERHORN. 

(Glrcnit  Court  of  Appeals,  Ninth  Circiat    March  7, 1001) 

No.  96a 

t,  Adxtbaltt— Pbovino  Law  of  Fobeion  Cottntrt. 

Where  the  maritime  law  of  a  foreign  country,  which  is  different  from 
onr  own,  is  relied  upon  to  defeat  an  action,  it  must  be  both  alleged  and 
proved.  - 

2l  Ssaman—Injust  in  SEBvicit— Liabilitt  of  Ship  fob  Nbolbot  to  FxniNisH 
Oabb  and  Tbeatment. 

Under  the  maritime  law  of  the  United  States  a  suit  may  be  maintained 
by  a  seaman  against  the  ship  to  recover  damages  for  the  neglect  of  the 
master  to  furnish  him  proper  care  and  medical  attendance  after  he  was 
Injured  by  being  assaulted  by  the  master. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Oregon. 

The  appellee,  a  subject  of  the  kingdom  of  Norway  and  Sweden,  was  an 
able-bodied  seaman  on  the  ship  Matterhorn,  having  shipped  at  Hamburg  for 
a  voyage  therefrom  to  Portland,  Or.,  and  other  ports.  lie  filed  his  libel  al- 
leging that  while  on  the  voyage  he  was  beaten  and  kicked  by  the  master  for 
failure  to  respond  to  a  signal  to  go  aft;  that  he  was  seriously  injured  and 
ruptured  by  the  assault;  that  the  master  failed  to  furnish  him  medical  care 
or  attendance,  but  compelled  him  to  perform  his  usual  duties,  whereby  hid 
Injury  was  greatly  aggravated  and  rendered  more  difficult  to  cure ;  and  that 
by  the  negligence  of  the  master  as  aforesaid  he  has  become  permanently  dis- 
abled. The, answer  denied  all  of  these  allegations  of  negligence  and  maltreat- 
ment, but  it  admitted  that  on  account  of  the  failure  of  the  appellee  to  obey 
a  signal  to  go  aft  the  master,  while  under  great  provocation,  struck  him  once 
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upon  tbe  face.  The  answer  then  proceeded  to  allege  "that  the  ehtp  flies  the 
British  flag»  and  is  owned  wholly  by  British  subjects,  and  that  the  act  of  the 
master,  as  aforesaid,  was  permissible  under  British  law."  The  court  found 
upon  the  evidence  that  the  master  assaulted  the  appellee,  threw  him  upon  the 
deck,  and  with  force  kicked  him  in  the  lower  portion  of  the  abdomen  so  that 
he  was  badly  and  permanently  ruptured;  that  thereafter  the  master  failed 
and  neglected  to  properly  care  for  him,  or  provide  him  with  proper  treatment 
and  attendance,  and,  with  the  exception  of  a  few  days,  compelled  him  to  per- 
form the  usual  duties  of  an  able-bodied  seaman ;  and  that  by  reason  of  such 
neglect  the  appellee  was  damaged  in  the  sum  of  $500,  which  sum  was  decreed 
to  be  a  lien  on  the  ship. 

Williams,  Wood  &  Linthicum,  for  appellants. 
V,  K.  Strode,  for  appellee. 

Before  GILBERT,  ROSS,  and  MORROW,  Qrcuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Much  of  the  discussion  on  the  appeal  relates  to  the  appellants'  con- 
tention that  by  the  law  of  Great  Britain  the  ship  was  under  no  obliga- 
tion to  care  for  or  cure  a  seaman  injured  in  her  service,  and  was  not 
subject  to  a  lien  for  damages  resulting  from  the  master's  neglect  to 
furnish  such  eare  or  medical  attendance.  We  find  it  unnecessary  to 
consider  this  question,  for  the  reason  that  the  British  law  upon  the 
subject  is  neither  pleaded  nor  proven.  It  is  not  even  shown  that  the 
Matterhom  is  a  British  ship.  The  answer,  it  is  true,  alleged  that  she 
flies  the  British  flag,  and  is  owned  by  British  subjects,  but  no  proof 
whatever  was  offered  to  sustain  that  averment,  nor  is  there  anything 
in  the  evidence  tending  to  show  that  it  was  true,  except  that  one  of 
the  witnesses  for  the  appellee,  who  was  also  a  member  of  the  crew, 
was  on  cross-examination  asked  the  question  if  he  had  ever  before 
sailed  in  a  British  ship.  But,  if  such  proof  had  been  made,  it  would 
not  have  dispensed  with  the  observance  of  the  rule  that,  where  re- 
liance is  placed  on  a  foreign  law  different  from  our  own,  it  must  be 
alleged  and  proven.  The  Montana  (C.  C.)  22  Fed.  728;  Liverpool 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  445,  446,  9  Sup.  Ct.  469, 
32  L.  Ed.  788.  It  is  true  that  the  appellants  introduced  in  evidence 
the  British  merchants  shipping  act  of  1894,  but  no  particular  portion 
of  it  was  either  designated  or  embodied  in  the  record,  .nor  is  there 
anything  to  show  that  it  was  offered  for  any  purpose,  except  to  sus- 
tain the  only  allegation  of  the  answer  referring  to  it — ^that  the  violent 
act  of  the  master  was  permissible  under  its  provisions. 

The  contention  is  made  that  by  the  decision  in  the  case  of  The 
Osceola,  189  U.  S.  158,  23  Sup.  Ct.  433,  47  L.  Ed.  760,  the  Supreme 
Court  has  undermined  the  doctrine  that  a  ship  is  subject  to  a  lien  for 
damages  for  neglect  of  her  master  to  furnish  proper  care  and  medical 
attendance  to  a  seaman  injured  in  her  service.  Our  views  concern- 
ing that  contention  have  been  expressed  in  the  case  of  The  Troop 
(decided  at  the  present  term)  128  Fed.  856,  and  we  find  it  unnecessary 
to  add  to  what  is  there  said. 

Nor  do  we  find  ground  for  disturbing  the  findings  of  fact  of  the 
District  Court,  before  whom  the  greater  portion  of  the  testimony  was 
taken.    They  were  findings  made  upon  conflicting  evidence,  and  will 
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not  be  reviewed  in  this  court  unless  they  are  clearly  shown  to  have 
been  wrong.    Jacobsen  v.  Lewis  Klondike  Expedition  Co.,  112  Fed. 
7Zy  50  C.  C.  A.  126,  and  cases  there  cited. 
The  decree  of  the  District  Court  is  affirmed. 


LINCOLN  et  al.  ▼.  LEVI  COTTON  MILLS  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  4,  1901> 

No.  84. 

1.  BBOKEBS— AOENCT  FOB  BOTH  PaBTIES— CONTBACT  OF  SaLB. 

In  an  action  for  breach  of  a  contract  of  sale,  the  entire  correspondence 
between  defendants  and  the  sellers  showed  that  bo)h  parties  understood 
that  defendants  were  middlemen,  who  had  regular  customers  for  whom 
they  sold  goods  like  those  in  question,  and  other  regular  customers  for 
whom  they  bought  UeXdy  that  there  was  no  impropriety  In  such  double 
agency. 

2L  SaMB— UITDI8CLO8BD  Pbincipal. 

Where  defendants  sold  certain  yam  for  plaintiff,  and,  on  demand,  re- 
fused or  neglected  to  disclose  the  name  of  the  buyer  after  deliveries  had 
been  refused,  defendants  thereby  became  personally  liable  on  the  con- 
tract 

&  Samb—Bbbach. 

Where  brokers  made  a  contract  for  the  sale  of  yam  for  plaintiff  to  an 
undisclosed  buyer,  and,  while  the  contract  was  being  carried  out  and  de- 
liveries made,  the  brokers  requested  a  suspension  of  deliveries  Until  fur- 
ther notice,  and  subsequently  advised  plaintiff  that  their  customer  had 
notified  them  that  he  would  not  receive  any  more  goods  under  the  con- 
tract on  account  of  the  quality  of  the  goods  previously  delivered,  such 
notice  constituted  an  unconditional  breach  of  the  contract 

4.  Save— Damages. 

Where  yarn  was  sold  by  a  manufacturer  through  a  broker,  the  mann- 
facturer,  on  a  breach  of  the  contract  by  the  buyer,  was  not  bound  to  sell 
the  yam  in  the  open  market  and  hold  the  buyer  for  the  difference  be- 
tween what  he  realized  from  such  sale  and  the  contract  price,  but  was 
entitled  to  recover  the  profit  he  would  have  made  if  the  buyer  had  not 
prevented  the  performance  of  the  contract  less  the  profit  actually  received 
from  the  sales  to  others. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  Southern  District  of  New  York,  against  the  plain- 
tiffs in  error,  who  were  defendants  below.  The  judgment  was  en- 
tered upon  the  verdict  of  a  jury,  which  was  directed  by  the  court. 
The  action  was  brought  to  recover  upon  a  contract  in*  writing  where- 
by the  plaintiff  agreed  to  manufacture  certain  cotton  yarn,  and  to 
deliver  the  same  in  weekly  installments  for  the  sum  of  27  cents  per 
pound.  It  was  charged  as  a  breach  that  the  defendants  refused  tp 
permit  plaintiff  to  proceed  with  the  manufacture  and  delivery  of  the 
goods. 

f  2.  See  Brokers,  voL  8,  Cent  Dig.  \  140. 
128  F,— 55 


Digitized  by 


Google 


8G6  128  FEDERAL  RBPORTEIU 

Howard  A.  Taylor,  for  plaintiffs  in  error. 
H.  C.  Bernstein,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  For  a  considerable  time  prior  to  the 
transactions  complained  of,  defendants'  firm  had  been  acting  as  com- 
mission merchants  for  the  plaintiff — selling  the  plaintiff's  goods,  mak- 
ing advances  thereon,  and  collecting  the  accounts  therefor. 

The  following  letters  and  telegrams  passed  between  the  parties, 
evidencing  the  "written  contract"  declared  upon : 

(i)  Defendants  to  plaintiff  (telegram)  February  21,  1900: 

"May  we  sell  25,000  to  50,000  pounds  thirties  two-ply  skein  twenty-aeven 
centsr  deliveries  following  present  orders.    Please  wire  quick  answer." 

(2)  Plaintiff  to  defendants  (telegram)  same  date : 

''Sell  25,000,  two  thousand  weekly,  50,000  three  possibly  four  commencing 
about  Aug.  Ist:  confirm." 

(3)  Defendants  to  plaintiff  (letter)  same  date : 

"We  wired  you  to-day  as  follows  [quoting  the  telegram  supra]  which  we 
now  confirm,  hoping  to  have  prompt  reply." 

(4)  Defendants  to  plaintiff  (letter)  February  23,  1900: 

"We  have  your  telegram  of  the  2l8t  [quoting  it].  In  reply  to  this  will 
say  that  we  are  negotiating  with  our  customer,  but  fear  that  the  distant 
deliveries  wUl  prevent  our  booking  for  this  i>articular  party." 

(5)  Defendants  to  plaintiff  (telegram)  February  26,  1900: 

"We. have  sold  for  your  account  50,000  thirties  two-ply  skein,  40OO  Ibe. 
weekly  August  delivery  twenty-seven  cents." 

(6)  Defendants  to  plaintiff  (letter)  February  26,  1900: 

"We  enclose  order  No.  40  for  47,200  pounds  No.  30,  two,  which  we  have 
closed  in  accordance  with  your  telegram,  and  we  are  wiring  you  to  this  effect 
to^ay.  This  customer  would  like  weekly  deliveries  to  begin  earlier  than 
August:  and  to  have  the  weekly  amount  run  up  to  7,000  pounds  per  week. 
We  told  him,  if  we  could  possibly  arrange  it,  deliveries  would  begin  earUer 
than  August  and  also  if  the  amount  could  be  increased  this  should  be  done." 

The  "order  No.  40,"  which  was  inclosed,  reads  as  follows : 

"Feb.  26,  1900.  Sold  for  account  of  Levi  Cotton  MUls  47,200  lbs.  30  two 
skein  «  »  •  same  as  order  No.  10  27  cents.  «  «  «  Deliveries  4,000 
lbs.  weekly  Aug.  1.    <*    *    *    Ship  to  Catlin  &  Co.,  Pascoag  R.  I. 

"Catlln  &  Co." 

On  March  3,  1900,  defendants  directed  shipments  to  be  made  to 
Warren,  Mass.,  or  Pawtucket,  R.  I. 

(7)  Defendants  to  plaintiff  (letter)  April  4,  1900: 

"This  order  was  originally  taken  for  50,000  lbs.  but  in  estimating  the  amount 
due  on  our  customer's  order,  the  order  was  sent  to  you  as  47,000  lbs.  We  have 
a  letter  from  this  customer  asking  us  to  change  the  order  to  60,000  lbs.  Kind- 
ly  arrange  to  make  this  change.  If  there  is  any  objection  to  your  doing  ea, 
we  should  be  glad  to  have  you  advise  us  and  we  will  notify  our  customer.*' 

This  increase  to  50,000  was  accepted  by  plaintiff  on  April  5th. 

Subsequently,  when  controversy  arose,  the  plaintiff  requested  the 
defendants  to  give  the  name  of  their  customer  who  purchased  order 
No.  40,  but  the  request  was  ignored. 
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This  detailed  statement  of  the  correspondence  disposes  of  the  first 
point  here  argued.  Catlin  &  Co.  were  agents  of  the  plaintiff  to, ef- 
fect sales  of  yam.  They  were  also  agents  of  other  persons  who 
wanted  to  buy  yam.  Document  No.  7,  supra,  is  illuminative  of  the 
situation.  Manifestly,  one  of  their  purchasing  customers  had  ap- 
plied to  defendants  to  get  him  a  large  quantity  of  yarn.  Some  they 
had  bought  elsewhere,  and,  upon  finding  the  terms  satisfactory,  they 
ordered  from  plaintiff  enough  to  make  up  the  unfilled  balance  of 
their  customer's  order  to  them.  The  entire  correspondence  shows 
that  both  sides  understood  that  defendants  were  middlemen  who 
had  regular  customers  for  whom  they  sold,  and  other  regular  cus- 
tomers for  whom  they  bought.  There  was  no  impropriety  in  such 
double  agency,  it  being  clearly  understood  by  both  parties.  Talcott 
V.  Chew  (C.  C.)  27  Fed.  273;  Butler  v.  Thomson,  92  U.  S.  4i4»  23 
L.  Ed.  684.  Having  made  the  contract  as  agents  for  an  undisclosed 
principal,  and  refusing  or  neglecting  to  disclose  such  principal  when 
called  upon,  they  became  themselves  personally  liable  on  the  con- 
tract. 

The  second  point  advanced  by  defendants,  namely,  that  the  proof 
fails  to  show  that  defendants  broke  the  contract,  may  be  similarly 
disposed  of.  On  June  4,  1900,  defendants  wrote  to  plaintiff  that 
they  had  received  word. from  their  customer  that,  owing  to  some 
change  in  the  market  conditions,  such  customer  wished  shipments 
withheld  for  a  time.  To  this  plaintiff  replied  that  it  could  hold  up 
as  long  as  defendants  have  some  of  the  other  orders  for  it  to  work 
on.  On  July  5th  defendants  wrote  that  the  customer  was  objecting 
to  the  mixtures  which  he  had  been  finding  in  the  yarn,  and  that  he 
would  not  want  any  deliveries  before  the  ist  of  August,  at  least. 
And  again  on  July  nth  that  he  "has  had  so  much  trouble  with  the 
yam  that  he  has  notified  us  that  he  would  not  receive  any,  but  we 
have  refused  to  accept  cancellation  of  the  order.  Please  do  not  start 
on  this  until  we  advise  you."  To  this  plaintiff  replied,  calling  atten- 
tion to  the  fact  that  the  customer  was  complaining  before  plaintiff 
had  commenced  shipping.  Subsequently,  on  September  8th,  it  wrote 
to  defendants,  "How  is  customer's  pulse  on  40  order  .on  which  you 
asked  us  to  hold  up  until  further  notice?"  To  this  defendants  on 
September  nth  replied:  "Our  customer,  order  No.  40,  has  ad- 
vised us  he  will  not  receive  any  more  yarn  on  that  contract  on  ac- 
count of  the  quality  of  yarn  which  we  have  been  delivering  him." 
Certainly  there  was  nothing  equivocal  or  indeterminate  about  this 
statement.  It  was  the  positive,  tmconditional,  and  unequivocal  dec- 
laration of  fixed  purpose  not  to  perform  the  contract  which  the  au- 
thorities require.  Dingley  v.  Oler,  117  U.  S.  490,  6  Sup.  Ct:  850,  29 
L.  Ed.  984;  Marks  v.  Van  Eeghen,  85  Fed.  853,  30  C.  C.  A.  208. 
We  do  not  find  in  the  further  correspondence — either  in  that  por- 
tion which  was  admitted  in  evidence,  or  in  the  part  which  was  ex- 
cluded— anjrthing  which  can  be  construed  as  a  waiver  of  plaintiff's 
right  to  elect  to  treat  tjhis  renunciation  of  the  contract  as  a  breach 
which  terminated  it. 

Some  minor  points  which  have  been  cursorily  stated  in  the  brief 
need  not  be  discussed  at  length.    There  was  not  sufiicient  evidence 
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to  send  the  cause  to  the  jary  on  any  theory  of  an  accord  and  satis- 
faction covering  this  claim.  The  testimony  of  the  witness  Burastinc 
showed  quite  clearly  that  the  negotiations  and  payment  relied  upon 
to  make  out  this  defense  related  to  another  matter.  As  to  the  meas- 
ure of  damages  which  was  applied,  the  court  followed  the  rule  laid 
down  in  Hinckley  v.  Pittsburgh  Steel  Co.,  121  U.  S.  264,  7  Sup,  Ct 
875,  30  L.  Ed.  967.  There  was  no  conflict  of  evidence  as  to  the 
items  of  cost,  nor  anything  in  the  cross-examination  of  plaintiff's 
president  which  would  have  warranted  the  jury  in  rejecting  his  state- 
ment of  such  items. 

The  judgment  is  affirmed. 

The  following  is  the  opinion  of  the  court  below: 

WHBE2L&E,  District  Judge.  This  is  a  motion  to  set  aside  a  verdict  directed 
by  the  court  Tbe  complainant  alleges  that  *The  above-named  defendants  en- 
tered into  a  contract  in  writing  with  the  plaintifif,  whereby  the  plaintiff  agreed 
to  manufacture  for  the  defendants,  at  their  special  instance  and  request,  cer- 
tain goods,  wares,  and  merchandise,  consisting  of  fifty  thousand  (50,000)  pounds 
of  cotton  yarn,  and  to  deUver  the  same  in  weekly  installm^its  of  four  thousand 
(4,000)  pounds  each,  beginning  August  1,.  1900,  for  which  these  defendants 
agreed  to  pay  to  the  plaintiff  the  sum  of  twenty-seven  (27)  cents  per  pound." 
"And  that  the  defendants  refused  to  permit  the  plaintiff  to  proceed  with  the 
manufacture  and  deUvery  of  such  goods  as  in  said  contract  provided,  and  con- 
tinued so  to  refuse  to  permit  the  said  plaintiff  to  manufacture  and  deliver  the 
dald  goods,  or  any  part  thereof."  In  their  answer,'  after  denial  of  the  contract 
and  breach,  "the  defendants  allege  that  for  a  considerable  period  prior  to  Oc- 
tober 26,  1900,  they  had  been  acting  as  commission  merchants  for  the  plaintiff,  * 
selling  the  plaintiff's  goods,  making  advances  thereon,  and  collecting  the  ac- 
counts therefor." 

Negotiations  began  by  this  telegram : 

••Boston,  Mass.,  Feby.  21st,  1900. 

••Levi  Cotton  Mills,  Rutherfordton,  N.  C. :  May  we  sell  twenty-five  to  fifty 
thousand  pounds  thirties  two-ply  skein  twenty-seven  cents  deliveries  follow- 
ing present  orders.    Please  wire  quick  anawer. 

-Catlln  &  Co." 

They  resulted  in  the  following  letter  and  accompanying  order : 

"Boston,  Feb.  26th,  1900. 

••Levi  Cotton.  Mills,  Rutherfordton,  N.  O. — ^Dear  Sirs :  We  enclose  Order 
No.  40  for  47,260  pounds  No.  30/2,  which  we  have  closed  In  accordance  with 
your  telegram,  and  we  are  wiring  you  to  this  effect  to-day. 

"This  customer  would  like  weekly  deliveries  to  begin  earlier  than  August, 
and  to  have  the  weekly  amount  run  up  to  7,000  pounds  per  week.    We  told 
liim  if  we  could  possibly  arrange  it,  deliveries  would  be^n  earlier  than  Au- 
gust, and  also  if  the  amount  could  be  increased  this  should  be  done. 
"Yours  truly,  Catlln  &  Co.  W." 

"Sold  for  account  of  Boston,  Feb.  26b  190a 

"Levi  Cotton  Mills, 
"Order  No.  40. 
"47,200  lbs.  30/2  skein 

"54  inch  reel — 2  1/2  oz.  skeins  18  turns 
Same  as  Order  Na  10 
"27  c  2%  10th  fol.  mo. 
"Deliveries  4,000  lb.  weekly  Aug.  1. 

••Have  deliveries  begin  before  Aug.  1  If  possible,  and  deliveries  to  run  7,000 
lb.  wkly  if  it  can  be  arranged. 
•'Ship  to  Catlin  &  Co.,  Pascoag,  B.  I. 

"Frt,  Paid.  Catlin  &  06." 
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The  amount  was  afterwards  changed  from  47,200  pounds  to  50,000,  and  the 
plaintiff  procured  cotton  for  manufacturing  the  yam.  On  July  6th  before 
time  to  commence  on  It  for  dellyery  according  to  the  order,  the  defendants 
wrote  to  the  plaintiff,  '^Regarding  order  No.  40.  *  *  *  Please  do  not  start 
on  this  until  we  advise  you" — and  again  on  July  11,  wrote  the  same. 
The  plaintiff  wrote  to  the  defendants : 

*'Butherfordton,  September  8,  1900. 
"Messrs.  Catlln  ft  Ck).,  Gentlemen:    •    •    ♦    How  Is  customer's  pulse  on 
40  order,  on  which  you  asked  us  to  hold  up  until  further  notice?    •    •    • 
"Yours  Reepy.,  Ley!  Ootton  Mills  Ck>., 

"per  M.  Levi,  Pres't" 
The  defendants  answered: 

"Boston,  September  11,  1900. 
"Levi  Ck>tton  Mills — Dear  Sirs:    •    •    •    Our  customer  order  No.  40  has 
advised  us  he  will  not  receive  any  more  yarn  on  that  contract  on  account  of 
the  quality  of  yarn  wliich  we  have  been  delivering  him.    •    »    * 

"Yours,  Catlln  &  Co." 

The  plaintiff  wrote  and  sent: 

"December  31,  1900. 

"Messrs.  Catlln  &  Co.,  New  York  City — Gentlemen:  We  hereby  request  the 
name  of  Customer  who  purchased  order  No.  40.  Please  reply  promptly. 
•    •    •  Levi  Cotton  Mills, 

"per  M.  Levi,  Pres." 

To  this  no  answer  was  received. 

Because  of  the  defendahts'  directions,  the  plaintiff  did  not  manufacture  the 
goods.  Damages  for  the  loss  of  the  order  were  proved  to  the  amount  of  the 
verdict  directed.    The  defendants  offered  no  evidence. 

Upon  this  motion  the  defendants  contend  that  no  contract  for  the  goods 
binding  the  defendants  was  made  out,  and  that  no  breach  of  it  is  shown,  if 
there  was.  The  contention  of  the  defendants  as  to  liability  is,  in  substance, 
that  nothing  but  agency  of  the  defendants  for  the  plaintiff  in  the  transaction 
complained  of  is  shown.  The  plaintiff  Insists  that  they  became  principals. 
A  commission  merchant  is,  in  terms,  more  than  a  mere  agent  of  one  party 
in  making  sales,  but  acts  between  both  in  conducting  the  businesa  Slack  v. 
Tucker,  23  Wall.  321,  23  L.  Ed.  143.  In  making  order  40,  in  question,  the 
defendants,  by  the  words  "sold  for  account  of  Levi  Cotton  Mills,"  assumed 
that  there  was  a  sale  of  goods  described,  upon  the  terms  named,  from  the 
plaintiff  to  some  purchaser.  If  there  was  no  other  purctmser,  they  would 
stand  in  the  place  of  one,  and  be  holden,  as  such,  to  make  good  their  assump- 
tion. The  order,  when  accepted,  bound  the  plaintiff  to  furnish  the  goods, 
and  the  defendants  to  take  them,  for  the  purchaser  they  represented  they 
had,  or  for  themselves.  If  they  liad  one,  they  were  bound  to  produce  him; 
if  not,  to  stand  In  his  place.  They  not  only  did  not  pr6duce,  but  withheld 
knowledge  of,  such  other  principal,  if  there  was  one,  and  thus  took,  or  left 
themselves  in,  the  place  of  a  purchaser,  like  agents  for  an  undisclosed  princi- 
pal. Story  on  Agency,  {  267.  The  order  is  signed  by  the  defendants  in  their 
own  names,  as  parties  to  be  charged  thereby,  within  the  statute  of  frauds. 
Their  liability  is  that  of  the  one  giving  the  order  which  they  desired  to  have 
filled,  and  which  by  acceptance  became  a  contract  of  the  plaintiff  to  make, 
and  of  the  defendants  to  take,  the  goods  according  to  the  terms  of  the  order. 

There  was  considerable  correspondence  about  this  order  besides  that  quoted, 
but  at  no  time  did  the  defendants  revoke  the  direct  requests 'of  July  5th  and 
July  11th  not  to  start  on  the  order  until  they  should  advise;  and  matters 
so  remained  till  the  peremptory  information  on  September  11th  that  no  more 
would  be  received  on  that  order.  After  these  directions,  the  plaintiff  would 
not  seem  to  have  been  warranted  in  proceeding  with  the  manufacture  of  the 
goods  at  the  expense  of  the  defendants ;  nor  would  waiting  for  their  advices 
accordingly,  under  the  circumstances,  be  an  abandonment  or  waiver  of  their 
rights  under  the  contract  The  defendants  had  a  right  to  stop  the  manufac^ 
ture  and  take  the  consequences.  This  is  what  they  appear  to  have  preferred. 
The  liability  for  damages  for  the  breach  followed. 

Motion  overruled. 
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GOX  T.  DURHAM  et  aL 

(CHrodt  Corsrt  of  Appeals,  Eighth  Circuit    liarch  H  1901) 

No.  1,960. 

1.  False  Impbisonment— Sufficisnot  of  Wabbawt  to  Pbotbct  Ofpi< 

QuEerrioN  fob  Coubt. 

Whether  a  warrant  of  arrest  snfflclently  describes  the  person  arrested 
thereon  to  afford  protection  to  the  officer  making  the  arrest  against  an 
action  for  false  imprisonment  is  a  question  for  the  court,  wh^re  the  facts 
are  undisputed. 

2.  SAMS^— Descbiftion  of  Pebson. 

A  person's  middle  name  is  not  recognized  In  law,  and  the  omission  of 
the  initial  letter  of  such  name  in  a  warrant  of  arrest,  or  a  mistake 
therein,  is  immaterial. 

3.  Sahe-^Using  iNrriAL  of  Fibst  Name. 

It  is  sufficient  to  describe  a  person  in  a  warrant  by  giving  the  initial 
letter  of  his  first  name  instead  of  writing  such  name  in  full,  especially 
where  he  ordinarily  uses  and  is  known  by  the  initial. 

4s.  Sake. 

A  warrant  commanding  the  arrest  of  J.  I.  Ck)x,  and  reciting  the  filing 
of  a  complaint  charging  said  Cox,  "late  of  the  connty-of  Boulder  and 
state  of  Colorado,"  with  having  committed  a  cplme  in  such  county,  and 
being  a  fugitive  from  Justice,  protects  the  officer  In  the  arrest  thereon  of 
James  T.  Cox,  commonly  known  as  J.  T.  Cox,  where  he  was  the  person  in 
fact  intended,  although  he  was  not  late  of  said  county  nor  a  fugitive 
from  Justice,  the  description  being  sufficient,  and  those  being  matters  to 
be  determined  on  his  trial,  and  not  by  the  officer. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

James  M.  Houston,  for  plaintiff  in  error. 

A.  S.  Van  Valkenburgh  (William  Warner  and  Robert  P.  Porter 
with  him  on  the  brief),  for  defendants  in  error. 

Before  SANBORN,  THAYER,  and  HOOK,  Circuit  Judges. 

THAYER,  Circuit  Judge.  James  T.  Cox,  the  plaintiff  in  error, 
brought  this  action  against  Edwin  R.  Durham,  the  United  States  mar- 
shal for  the  Western  District  of  Missouri,  John  E.  Morrison,  and  the 
American  Surety  Company  of  New  York,  who  are  the  defendants  in 
error.  The  complaint  contained  two  counts,  in  one  of  which  dam- 
ages were  claimed  apparently  on  account  of  the  abuse  or  misuse  of 
process,  and  in  the  other  damages  were  claimed  as  for  a  false  imprison- 
ment. The  surety  company  was  the  surety  on  the  official  bond  of  the 
marshal,  while  the  other  defendant,  Morrison,  appears  to  have  been 
one  of  the  marshal's  deputies  who  made  the  arrest  hereinafter  described. 
The  facts  which  gave  rise  to  the  controversy  appear  to  be  these :  In 
April;  1899,  ^  post  office  at  Boulder,  Colo.,  was  broken  into  and  robbed. 
The  robber  was  at  first  unknown,  but  afterwards  a  man  who  went 
by  the  name  of  George  Rogers  was  arrested  at  Lincoln,  Neb.,  for  some 
offense  against  the  postal  laws,  and  while  on  the  way  to  jail  threw 
away  some  papers  and  checks  which  were  supposed  to  have  some  bear- 
ing or  throw  some  light  on  the  robbery  previously  committed  at  Boul- 
der.   Among  the  papers  so  thrown  away,  but  subsequently  recovered, 
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was  an  express  money  order  receipt  which  indicated  that  the  money 
order  was  purchased  by  J.  T.  Cox  and  was  payable  to  J.  J.  Cox  at  a 
place  named  Belton.  A  post  office  inspector  by  the  name  of  Waters, 
who  was  engaged  in  investigating  the  robbery  at  Boulder,  Colo.,  when 
this*  receipt  came  into  his  hands  and  certain  inquiries  had  been  made 
with  reference  thereto  of  persons  who  were  acquainted  with  Rogers, 
was  led  to  conclude  that  the  real  name  of  the  man  Rogers,  who  threw 
the  receipt  away,  was  J.  T.  Cox,  and.  that  he  had  in  fact  committed  the 
robbery  at  Boulder.  For  the  purposes  of  the  present  case  it  is  un- 
necessary to  state  more  in  detail  the  reasons  which  led  him  to  this 
conclusion.  As  the  name  of  the  state  where  Belton  was  located  was 
not  stated  on  the  face  of  the  receipt,  the  inspector  proceeded  to  ascer- 
tain its  location.  He  found  that  there  were  only  four  post  offices 
named  Belton  in  the  United  States,  one  of  which  was  located  in  Texas, 
one  in  Oklah<xna  territory,  one  in  South  Carolina,  and  one  in  Missouri. 
He  thereupon  addressed  an  inquiry  to  the  postmasters  at  three  of  these 
places  to  ascertain  if  any  person  by  the  name  of  J.  T.  Cox  was  known 
or  was  living  in  the  vicinity.  He  received  a  letter  from  the  post- 
master at  Belton,  Mo.,  under  date  of  January  ii,  1900,  informing  him 
that  a  man  by  the  name  of  J.  T.  Cox  was  living  in  that  vicinity.  Act- 
ing (Ml  the  belief  that  the  person  residing  near  Belton,  Mo.,  by  the 
name  of  J.  T.  Cox,  was  the  pers(Mi  for  whom  he  was  in  search,  and 
believing,  apparently,  that  the  evidence  in  his  possession  tended  to  show 
that  he  had  committed  the  robbery  at  Boulder,  he  proceeded  to  Kansas 
City,  Mo.,  near  which  city  Belton,  Mo.,  is  located,  and  laid  the  facts 
and  his  suspicions  before  the  United  States  attorney  for  the  Western 
District  of  Missouri.  Thereupon  one  of  the  assistants  of  that  officer 
filed  an  information  under  oath  before  a  United  States  commissioner, 
charging,  on  information  and  belief,  that  on  or  about  April  ii,  1899, 
at  the  county  of  Boulder  and  state  of  Colorado,  "one  J.  I.  Cox,  alias 
George  Rogers,  *  *  *  did  unlawfully  and  feloniously  break  into  a 
certain  building  then  and  there  used  *  *  *  as  a  post  office  of  the 
United  States  with  intent  therein  to  commit  larceny  and  other  depre- 
dations, and  the  property  of  the  United  States  to  steal,  take,  and  carry 
away ;  and  that  the  said  J.  I.  Cox,  alias  George  Rogers,  is  now  a  fugi- 
tive from  justice  within  the  Western  District  of  Missouri."  On  tfie 
filing  of  such  information  the  commissioner  issued  a  warrant  com- 
manding the  United  States  marshal  for  the  Western  District  of  Mis- 
souri and  his  deputies,  or  any  or  either  of  them,  in  the  name  of  the 
President  of  the  United  States,  "to  apprehend  the  said  J.  I.  Cox,  alias 
George  Rogers,  wherever  found  in  your  district,  and  bring  his  body 
forthwith  before  me  or  any  other  commissioner  having  jurisdiction  of 
said  matter,  to  answer  the  said  complaint,  that  he  may  tfien  and  there 
be  dealt  with  according  to  law  for  the  said  offense."  The  warrant 
contained  the  usual  recital  that  a  complaint  in  writing  under  oath  had 
been  made  before  the  commissioner,  "charging  that  J.  I.  Cox,  alias 
Ge9rge  Rogers,  late  of  Boulder  county,  in  the  state  of  Colorado,  on 
or  about  the  nth  day  T)f  April,  A.  D.  1899,  did  at  the  county  of  Boulder, 
in  violation  of  section  5478  of  the  Revised  Statutes  of  the  United 
States,  unlawfully  and  feloniously  break  into  a  building  then  and  there 
used    ♦    *    *    as  a  post  office  of  the  United  States,  with  intent  there- 
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in  to  commit  ktceny  and  other  depredations."  This  warrant  was 
placed  by  the  marshal  in  the  hands  of  one  of  his  deputies,  the  defendant, 
John  E.  Morrison,  who  proceeded  to  Belton,  Mo.,  to  make  the  arrest. 
The  arrest  was  made  a  little  after  daylight  on  the  morning  of  January 
i6,  1900,  and  handcuffs  were  placed  on  the  prisoner  at  the  time  of  the 
arrest,  although  the  plaintiff  protested  that  if  the  marshal  desired  to 
take  him  to  any  place  he  would  go  peaceably  without  being  handcuffed 
While  being  taken  by  train  from  Belton  to  Kansas  City,  Mo.,  the  war- 
rant was  read  to  the  prisoner,  and  when  so  read  to  him  he  advised  the 
officer  that  his  name  was  J.  T.  Cox,  and  not  J.  I.  Cox,  as  specified  in  the 
warrant,  and  that  for  this  reason  he  was  not  properly  described.  After 
the  plaintiff  was  taken  to  Kansas  City,  Mo.,  he  was  brought  before  the 
commissioner,  and  advised  the  commissioner  that  his  true  name  was 
J.  T.  Cox,  and  not  J.  I.  Cox,  whereupon,  as  the  plaintiff  testified,  the 
commissioner  changed  the  letter  I  to  a  T,  saying  that  the  "I"  was  meant 
for  a  **T."  He  was  cc«nmitted  to  jail  under  the  description  James  T. 
Cox,  alias  George  Rogers,  and  was  vaccinated  pursuant  to  jail  regula- 
tions. Several  hours  after  he  had  been  committed  to  jail,  but  on  the 
same  day,  the  plaintiff  was  discharged  and  left  for  home  that  evening, 
it  having  been  discovered  in  the  meantime  by  the  post  office  inspector 
that  he  was  not  the  man  who  had  committed  the  robbery  at  Boulder, 
Colo.,  and  that  the  suspicions  previously  entertained  to  that  effect  were 
erroneous. 

At  the  conclusion  of  the  trial,  the  trial  court  instructed  the  jury,  in 
substance,  as  a  matter  of  law,  that  there  could  be  no  recovery  against 
the  marshal  as  for  a  false  imprisonment;  that  the  warrant  was  suffi- 
cient to  protect  the  officer  from  an  action  of  that  character.  The  trial 
court,  however,  allowed  the  jury  to  determine  whether  in  executing 
the  process  the  marshal's  deputy  had  been  guilty  of  any  harsh  or  un- 
necessary ill  treatment  of  the  prisoner  amounting  to  an  abuse  of  pro- 
cess, and  permitted  them  to  assess  such  damages  as  they  deemed  rea- 
sonable if  they  so  found.  Under  these  instructions  the  jury  returned 
a  verdict  in  favor  of  the  defendants,  on  which  a  judgment  was  subse- 
quently entered,  and  the  case  is  before  this  court  for  review. 

Counsel  for  the  plaintiff  in  error  say,  in  substance,  that  the  prin- 
cipal errors  complained  of  consist  in  the  action  of  the  trial  court  in  de- 
claring, as  a  matter  of  law,  that  the  plaintiff  was  sufficiently  described 
in  the  warrant  of  arrest;  that  the  warrant  protected  the  officer  in  mak- 
ing the  arrest,  so  that  he  could  not  be  held  liable  as  for  a  false  im- 
prisonment, and  in  refusing  to  submit  these  questions  to  the  jury,  by 
whom,  as  counsel  for  the  plaintiff  urges,  the  sufficiency  of  the  warrant 
as  a  justification  should  have  been  determined.  We  fail  to  perceive 
that  it  was  within  the  legitimate  province  of  the  jury  to  determine 
whether  the  warrant  contained  an  adequate  description  of  the  plaintiff 
and  was  sufficient  to  protect  the  marshal  in  an  action  for  false  im- 
prisonment. There  was  no  controversy  with  reference  to  the  facts  in 
the  light  of  which  this  question  ought  to  be  determined.  The  plaintiff's 
real  name  was  confessedly  James  T.  Cox,  while  the  warrant  ccmi- 
manded  tlie  arrest  of  J.  I.  Cox.  The  plaintiff  resided  near  Belton,  Mo., 
and  it  is  manifest  from  the  testimony  that  he  was  the  man  whom  the 
postmaster  had  reported  as  living  near  that  place,  and  whom  the  post 
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office  inspector  had  in  mind  when  he  laid  the  matter  before  the  United 
States  attorney  and  sued  out  the  warrant,  so  that  the  very  person  was 
arrested  for  whom  the  warrant  was  intended.  It  is  true  that  the  in- 
spector supposed,  when  he  sued  out  the  warrant,  that  the  plaintiff  was 
the  man  who  had  committed  the  robbery  at  Boulder,  Colo.,  and  for 
that  reason  the  warrant  recited  that  he  was  "late  of  Boulder  county, 
in  the  state  of  Colorado,"  but  it  commanded  the  arrest  of  "J.  I.  Cox, 
alias  George  Rogers,  wherever  found  in  your  district" ;  and,  to  justify 
his  act  in  making  the  arrest,  the  marshal  was  neither  bound  to  prove 
that  the  plaintiff  was  late  of  Boulder  county,  Colo.,  or  that  he  had 
actually  committed  the  robbery,  these  being  matters  to  be  determined 
by  a  petit  jury.  The  question  to  be  decided,  so  far  as  the  marshal*  is 
concerned,  is  whether,  under  a  writ  commanding  the  arrest  of  J.  I. 
Cox,  he  had  the  right  to  arrest  James  T.  Cox,  it  being  shown  beyond 
peradventure  that  the  person  who  was  taken  into  custody  was  the  one 
for  whom  the  warrant  was  intended.  This,  we  think,  was  a  question 
of  law  which  the  court,  and  not  the  jury,  was  required  to  determine. 

It  is  claimed  that  the  warrant  in  question  did  not  "particularly  de- 
scribe" the  plaintiff  within  the  meaning  of  those  words  as  used  in  the 
fourth  amendment  to  the  Constitution  of  the  United  States,  and  that 
for  this  reason  it  afforded  no  protection  to  the  officer  who  served  it. 
It  is  not  expressly  contended,  as  we  understand,  that  the  plaintiff  was 
not  particularly  described  because  his  full  given  name  "James"  was 
not  written  in  the  warrant.  Such  a  contention,  if  made,  could  not 
be  upheld,  because  the  modern  doctrine  is  that  a  man  may  be  sufficiently 
described  by  the  initial  letter  of  his  given  name,  as  well  as  by  the  name 
in  full,  and  this  is  so  especially  where  a  man  is  commonly  designated 
by  the  initial  letter  of  his  given  name,  and  where  he  answers  to  that 
name  and  makes  a  practice  of  writing  his  name  in  that  way  in  ordinary , 
business  transactions.  Ferguson  v.  Smith,  lo  Kan.  398,  402;  State 
of  Iowa  v.  Van  Auken,  98  Iowa,  674,  677,  68  N.  W.  454 ;  Oakley  v. 
Pegler,  30  Neb.  628,  632,  46  N.  W.  920;  Casey  v.  People,  159  111.  267, 
42  N.  E.  882.  See,  also,  Breedlove  v.  Nicolet,  7  Pet.  413,  430,  8  L.  Ed. 
731 ;  United  States  v.  Janes  (D.  C.)  74  Fed.  543.  The  record  before  us 
contains  abundant,evidence  that  theplaintiff  usually  went  by  the  name 
and  was  often  referred  to  as  J.  T.  Cox.  He  stated  on  his  cross- 
examination  that  his  name  was  J.  T.  Cox,  and  that  letters  intended  for 
him  were  thus  addressed  and  received,  and  that  he  had  letters  in  his 
possession  which  were  thus  addressed.  We  are  of  opinion,  therefore, 
that  a  warrant  describing  him  in  that  manner  would  be  a  sufficient 
protection  for  the  officer  who  executed  it.  We  can  conceive  of  no  rea- 
son why  a  man  who  responds,  when  addressed,  to  the  name  of  J.  T. 
Cox,  and  is  so  called  by  his  acquaintances,  should  challenge  the  validity 
of  a  warrant  which  thus  describes  him. 

The  principal  objection  to  the  warrant  appears  to  be  that  the  initials 
of  the  plaintiff's  name  as  set  forth  in  the  warrant  were  J.  I.  instead  of 
J.  T.,  his  true  initials;  but  this  objection  is  answered  and  overcome 
by  the  rule  that  the  law  knows  or  recognizes  but  one  given  name,  and 
that  the  omission  of  the  initial  letter  of  the  middle  given  name,  or  a 
mistake  made  in  the  initial  letter  of  that  name,  is  not  regarded  as  ma- 
terial.   This  doctrine  is  announced  in  a  large  number  of  cases,  and 
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seems  to  be  well  settled.  Thus,  in  Games  v.  Dunn,  14  Pet.  322,  327, 
10  L.  Ed.  476,  the  court  observed :  "The  law  knows  of  but  one  Chris- 
tian name,  and  the  omission  or  insertimi  of  the  middle  name  or  of  the 
initial  letter  of  that  name  is  immaterial."  In  the  case  of  People  v. 
Lockwood,  6  Cal.  205,  an  indictment  for  murder  charged  the  killing  of 
one  J.  P.  Beatty,  while  the  evidence  showed  that  the  name  of  the  de- 
ceased was  J.  T.  Beatty.  The  court  held  that  the  misnomer  in  ques- 
tion was  not  material,  the  middle  name  not  being;  regarded  in  law  as 
a  part  of  the  name  of  the  deceased.  See,  also,  Franklin  v.  Talmadge, 
5  Johns.  84;  English  v.  State,  30  Tex.  App.  470,  18  S.  W.  94;  Del- 
phino  V.  State,  11  Tex.  App.  30;  Orme  v.  Shephard,  7  Mo.  606.  The 
rule  that  one's  middle  name  is  not  recognized  in  law  does  not  apply  to 
a  mistake  made  in  the  initial  letter  of  the  first  Christian  name.  It 
seems  that  a  mistake  made  in  the  initial  letter  of  the  first  Christian 
name  in  a  criminal  proceeding  amounts  to  a  material  variance,  but  not 
so  if  the  mistake  is  in  the  initial  letter  of  the  middle  name.  English  v. 
State,  supra. 

In  the  case  of  West  v.  Cabell,  153  U.  S.  78,  14  Sup.  Ct.  752,  38  L. 
Ed.  643,  upon  which  counsel  for  the  plaintiff  in  error  seems  to  place 
his  chief  reliance,  a  warrant  was  issued  for  the  arrest  of  James  West, 
without  other  description,  under  which  the  officer  arrested  Vandy  M. 
West,  who,  as  the  evidence  showed,  was  never  known  or  called  by  any 
other  name.  It  was  held  that  such  a  warrant  afforded  no  protection 
to  the  officer,  in  that  it  contained  no  description  of  the  party  to  be  ar- 
rested, and  that  because  it  contained  no  such  description  it  was  incom- 
petent to  show,  in  an  action  for  false  imprisonment,  that  Vandy  M. 
West,  a  person  not  described,  was  in  fact  the  person  for  whom  the 
warrant  was  intended.  The  case  at  bar,  in  our  judgment,  is  essentially 
a  different  case.  The  warrant  did  contain  a  description  of  the  plain- 
tiff, in  that  it  gave  his  family  name^  and  the  true  initial  letter  of  his 
first  Christian  name,  this  being  the  initial  which  he  commonly  used  and 
by  which  he  was  generally  known  and  addressed.  Now,  as  the  law 
recognizes  but  one  Christian  name,  treating  the  middle  name  as  imma- 
terial, the  description  contained  in  the  warrant  was  sufficient  to  identify 
the  plaintiff,  and  a  description  of  that  kind  must  be  regarded  as  suffi- 
cient to  satisfy  the  mandate  of  the  Constitution  that  a  warrant  shall 
particularly  describe  the  party  to  be  arrested.  At  all  events,  a  descrip- 
tion which  is  sufficient  to  enable  the  officer  to  identify  the  arrested 
party  should  serve  to  protect  the  officer,  especially  when  it  appears  that 
it  was  served  on  the  party  for  whom  it  was  intended. 

The  judgment  below  is  accordingly  affirmed. 
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OIL  WELL  SUPPLY  CO.  T.  HALL  et  aL 

(drcait  Ck>iirt  of  Appeals,  Fourth  Circuit    February  2,  1901) 

No.  604. 

1.  Bankbuptct—Involuntabt  Pbocekdinos— Discbbtiow  to  Submit  Issubs  to 

JUBT. 

Issue  having  been  joined  in  a  petition  In  Involuntary  bankruptcy  against 
a  partnership,  and  a  jury  trial  waived,  defendants  subsequently  filed 
an  amended  answer  admitting  Insolvency,  but  not  admitting  the  commis- 
sion of  the  acts  of  bankruptcy  charged,  and  praying  that  they  be  adjudged 
bankrupts  on  certain  conditlonA.  The  district  judge  refused  to  act  upon 
such  answer,  and  certified  the  cause  to  the  Circuit  Court,  which  per- 
mitted the  withdrawal  of  the  amended  answer,  and  submitted  the  issue 
joined  by  the  original  answer  to  the  jury,  which  returned  a  verdict  for 
defendants.  The  result  having  been  reported  back  to  the  District  Court, 
the  judge  therein  adopted  the  verdict  and  dismissed  the  petltloa  Beld, 
that  the  action  taken  was  not  under  section  19  of  the  Bankruptcy  Act, 
(Act  July  1,  1898,  c.  641,  30  Stat  661  [U.  S.  Comp.  St  1901,  p.  3429]),  but 
was  within  the  discretion  of  the  court— the  verdict  being  taken  as  ad- 
visory, merely — and  that,  where  it  appeared  that  the  matter  was  fairly 
tried  upon  its  merits,  the  order  of  dismissal  would  not  be  reversed  on 
appeal  because  of  Informality  in  the  procedure. 

Appeal  from  the  District  Court  of  the  United  States  for  the  North- 
cm  District  of  West  Virginia,  at  Clarksburg,  in  Bankruptcy. 

This  case  comes  up  on  appeal  from  the  District  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia,  sitting  in  bankruptcy.  The  Oil 
Well  Supply  Company  and  the  Jareckl  Manufacturing  Company,  corporations 
of  Pennsylvania,  with  the  National  Supply  Company,  a  corporation  of  West 
Virginia,  filed  In  the  District  Court  their  petition  In  bankruptcy  against 
James  F.  Hall  and  Curtis  I.  Hall,  copartners  as  Hall  Bros.,  charging  them  as 
being  Insolvent,  and,  within  four  months  next  preceding  the  date  of  the  pe- 
tition, with  having  committed  an  act  of  bankruptcy,  to  wit,  concealing  and 
removing,  and  permitting  to  be  concealed  and  removed,  part  of  their  prop- 
erty, with  Intent  to  hinder,  delay,  and  defraud  their  creditors.  Upon  consid- 
eration of  the  petition,  his  honor  Judge  Jackson,  District  Judge,  issued  his 
rule  calling  upon  the  alleged  bankrupts  to  show  cause  before  him  at  Parkers- 
burg,  W.  Va.,  on  16th  June,  1902,  why  the  prayer  of  the  petition  be  uot 
granted.  The  respondents  appeared,  and  filed  a  paper  which  contains  a 
notice  to  dismiss  the  petition  for  want  of  lawful  process,  and  a  demurrer,  a 
plea,  and  an  answer.  The  plea  is  that  the  petitioners  have  no  provable 
debts  against  them.  The  demurrer  and  the  answer  set  up  the  same  or  similar 
defenses,  as  follows:  ''First,  no  valid  or  legal  process  has  been  issued  upon 
the  petition  or  served  upon  the  defendants;  second,  the  petition  does  not 
allege  an  act  of  bankruptcy  on  the  part  of  the  defendants,  or  either  of  them, 
within  four  months  next  preceding  the  filing  of  the  same;  third,  the  petition 
does  not  allege  that  the  petitioners  are,  and  each  and  every  one  of  thenv 
without  lien  or  preference  for  their  claim  against  the  said  defendants ;  fourth, 
the  petition  does  not  set  forth  any  provable  debt  on  the  part  of  any  or  all  of 
the  said  petitioners  against  the  said  defendants;  fifth,  the  petition  does  not 
properly  allege  the  insolvency  of  the  said  defendants;  sixth,  the  petition  does 
not  allege  any  fact  from  which  the  court  may  draw  the  legal  inference  that 
the  defendants  have,  within  four  months  next  preceding  the  filing  of  the  said 
petition,  committed  any  act  of  bankruptcy.  The  defendants  pray  judgment 
of  the  court  whether  they  should  further  defend  this  proceeding,  and  that 
they  may  be  hence  dismissed,  with  their  costs  in  this  behalf  expended.  That 
no  valid  or  legal  process  has  been  issued  or  served  upon  the  defendants.  That 
the  petition  does  not  allege  any  act  of  bankruptcy  on  the  part  of  the  defend- 
ants, or  either  of  them,  within  four  months  next  preceding  the  filing  of  the 
sama    That  the  petition  does  not  allege  that  the  petitioners  are  each  and 
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every  one  of  them  without  lien  or  preference  for  their  claims  against  the 
said  defendants.  That  the  petitioners  are  not  each  of  them  without  lien 
or  preference  for  their  claim  agalhst  the  said  defendants.  That  the  peti- 
tion does  not  set  forth  any  provable  debt  due  to  either  or  all  the  said  peti- 
tioners by  the  said  defendants.  That  the  petition  does  not  properly  allege  the 
Insolvency  of  the  said  defendants.  That  the  petition  does  not  allege  any 
facts  from  which  the  court  may  draw  the  legal  Inference  that  the  defendants, 
within  four  months  next  preceding  the  filing  of  the  said  petition  did,  both 
or  either  of  them,  commit  an  act  of  bankruptcy.  The  defendants  deny  that 
they,  or  either  of  them,  have  committed  the  act  of  bankruptcy  set  forth  in 
said  petition,  or  that  they  are  insolvent,  and  aver  that  they  should  not  be 
adjudged  bankrupts  for  any  cause  set  forth  in  said  petition,  and  this  they 
pray  may  be  inquired  of  by  the  court" 

The  questions  thus  made  came  before  the  District  Court  The  motion  to 
dismiss  the  petition  was  refused,  but  the  demurrer  was  sustained,  and  leave 
was  given  to  the  petitioning  creditors  to  amend  their  petition.  Leave  was 
given  to  file  the  plea  and  answer,  subject  to  the  right  to  file  the  demurrer. 
The  order  closed  with  these  words,  "The  right  of  trial  by  jury  is  waived 
by  said  alleged  bankrupts,"  and  the  cause  was  continued.  The  creditors 
amended  their  petition  pursuant  to  the  leave  granted.  Thereupon  the  re- 
spondents demurred  to  it  on  several  grounds.  The  demurrer. came  on  to  be 
heard  on  23d  August,  1902,  and  was  overruled  on  all  points  but  one,  and  that 
was  allegation  of  new  matter.  Respondents  then  asked  leave  to  amend  their 
answer  theretofore  filed.  This  was  allowed,  and  the  following  reference  or- 
dered: '*And  all  questions  and  matters  properly  arising  under  the  pleadings 
herein  are  referred  to  George  W.  Johnton,  one  of  the  referees  of  said  cause  in 
bankruptcy,  for  the  purpose  of  taking  such  testimony  as  the  petitioners  herein 
may  adduce  in  support  of  the  issues  raised  by  the  pleadings  herein,  and  such 
testimony,  also,  as  may  be  adduced  by  the  alleged  bankrupts  in  opposition 
thereto,  and  to  report  his  findings  herein  to  this  court,  along  with  the  testi- 
mony taken  hereunder,  as  soon  as  practicable;  hut,  before  the  said  referee 
shall  proceed  to  execute  this  reference,  he  shall  give  ten  days'  notice  to  all 
parties  of  record,  or  their  attorneys,  of  the  time  and  place  of  such  hearing." 

The  parties  went  before  the  referee.  Thereupon  respondents  filed  their 
amended  answer,  in  the  words  following:  "The  alleged  bankrupts,  the  firm 
of  Hall  Bros.,  composed  of  James  B\  Hall  and  G.  I.  Hall,  trading  as  such  firm* 
and  James  F.  Hall  and  Curtis  I.  Hall,  each  of  them  individually,  desire  to 
amend  their  answer  heretofore  filed  in  this  cause,  and  for  amended  answer, 
say,  first,  that  they  as  a  firm,  and  they— -each  of  them — ^individually,  are  una- 
ble to  pay  and  discharge  the  debts  now  owing  by  the  said  firm,  and  by  them 
and  each  of  them  individually,  and  are  willing  to  be  adjudged  bankrupts; 
second,  that  their  inability  to  pay  their  said  debts  results  from  the  fact  that 
they  were  prevented  from  the  completion  of  certain  contracts  under  which 
they  were  operating,  and  certain  other  contracts  under  which  they  were 
about  to  begin  operations,  by  the  institution  of  certain  suits  and  the  issu- 
ance and  levy  of  certain  attachments  in  the  circuit  court  of  Tyler  county. 
West  Virginia,  on  or  about  the  7th  day  of  March,  1902.  Therefore  the  said 
firm  of  Hall  Bros.,  James  F.  Hall  and  Curtis  I.  Hall,  and  each  of  them  in- 
dividually, pray  this  honorable  court  that  they,  as  such  firm,  and  each  of  them 
as  individuals,  may  be  by  this  court  adjudged  bankrupts,  and  discharged  from 
the  payment  of  all  debts  properly  dischargeable  in  bankruptcy;  that  the  order 
adjudging  such  bankruptcy  shall  give  the  respondents  a  period  of  ten  dsys 
in  which  to  prepare  and  file  a  statement  of  their  joint  and  several  properties, 
assets,  debts,  and  liabilities;  that  by  the  said  order  a  trustee  be  appointed 
to  take  charge  of  and  administer  their  joint  and  several  estates  according 
to  law;  that  said  order  shall  further  show  that  the  order  heretofore  Issued 
by  this  honorable  court  in  this  cause  staying  the  attachment  proceedings 
and  other  proceedings  in  the  circuit  court  of  T^ler  county.  West  Virginia,  be, 
and  shall  be  thereby,  dissolved,  and  that  the  trustees  so  appointed  be  author- 
ized and  directed  to  defend  the  said  attachment  proceedings,  and  to  move  the 
said  court  to  quash  and  vacate  all  attachments  issued  and  executed  upon  the 
property  of  the  respondents,  to  the  end  that  there  may  be  perfected  In  the 
said  trustee  %  right  of  action,  full  and  complete,  for  damages  Cor  the  unlaw* 
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fdl  detention  of  th^  property  so  attached  for  the  benefit  of  the  estate  of  the 
reepondent  bankrupts;  that  the  order  dissolving  the  said  staying  order  shall 
likewise  authorize  the  said  James  F.  Hall,  in  his  own  name  and  for  his 
own  benefit,  to  proceed  with  his  defense  to  an  order  of  arrest  issued  and  ex- 
eented  against  him  in  connection  with  one  of  the  causes  pending  in  the  cir- 
cuit court  of  Tyler  county.  West  Virginia,  to  which  the  said  staying  order  was 
addressed.    And  your  respondents  will  ever  pray." 

The  referee  marked  this  amended  answer  "Filed,"  to  be  read  as  part  of 
the  testimony  in  the  case.  The  referee  reported  all  this  to  the  court,  adding: 
"And  the  petitioners,  by  their  counsel,  not  desiring  at  this  time  to  take  any 
testimony  in  the  matter,  submit  the  questions  raised  on  the  answer  to  the 
court,  and  the  parties,  by  their  counsel,  agreeing  that  the  matters  arising 
on  the  answer  shall  be  heard  before  the  Honorable  John  J.  Jackson,  Judge 
of  said  court,  at  Parkersburg,  on  the  30th  September,  1902,  at  11:30  o'clock 
a.  m."  The  <Auise  came  up  before  the  Judge,  and,  by  an  ordeif  made  as  in 
the  District  Ck)urt,  he  says:  "This  cause  came  on  this  SOth  September,  1902, 
to  be  heard  upon  the  papers  heretofore  read,  and  the  decrees  heretofore  en- 
tered, and  upon  the  answer  filed  by  the  bankrupts,  in  which  they  admit  they 
are  bankrupts,  but  upon  conditions  stated  in  the  answer  that  this  court  is  of 
opinion  should  not  be  attached  to  any  admission  of  that  character,  not  at  this 
time  to  adjudicate  them  bankrupts,  but  to  continue  the  motion  to  the  plain- 
tiff to  have  the  defendants  adjudicated  bankrupts  until  the  next  term  of 
this  court,  sitting  in  Parkersburg,  in  January  next,  at  which  time  the  case 
can  be  submitted  to  a  Jury  to  determine  whether  or  not  they  should  be  ad- 
judicated bankrupts."  The  order  then  names  a  trustee,  and  makes  some 
other  provisions  not  bearing,  on  the  issues  before  us.  There  is  no  District 
Court  at  Parkersburg.  This  order  of  SOth  September  is  explained  by  an  or- 
der taken  in  the  Circuit  Court  on  22d  January,  1903,  as  follows:  "This  day 
came  the  parties,  by  their  attorneys,  and  It  appearing  that,  heretofore,  to 
wit,  on  dOth  September,  1902,  the  Judge  of  the  United  States  District  Court 
for  the  Northern  District  of  West  Virginia  made  an  order  directing  that  the 
fact  of  the  commission  by  Hall  Bros,  of  an  act  of  bankruptcy,  and  the  fact 
of  their  insolvency,  be  certified  to  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia  for  trial  before  a  Jury,  it  is  or- 
dered that  this  cause  be  docketed  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  West  Virginia  for  further  proceedings  to  be 
had  therein."  The  hearing  was  fixed  for  17th  March  next  thereafter,  and  on 
that  day  in  the  Circuit  Court  this  order  was  entered:  "This  cause  came  on 
this  day  to  be  heard  pursuant  to  the  order  entered  herein  on  the  dOth  day 
of  September,  1902,  directing  tliat  this  cause  be  referred  to  a  Jury  of  the 
court  to  determine  whether  or  not  the  alleged  bankrupts  had  been  guilty 
of  acts  of  bankruptcy  as  in  the  petition  alleged,  whereupon  the  alleged  bank- 
rupts, by  counsel,  moved  the  court  for  leave  to  withdraw  their  amended  an- 
swer, and  to  permit  their  answer  to  the  original  petition  to  be  filed  and  con- 
sidered as  an  answer  to  the  amended  petition,  to  which  motion  the  petition- 
ing creditors,  by  counsel,  objected,  which  objection  was  overruled,  and  leave 
was  given  by  the  court,  and  said  answer  is  ordered  to  be  filed  and  considered 
accordingly." 

This  case  was  then  tried  before  a  Jury,  and  verdict  had  for  respondents. 
A  motion  was  made  for  a  new  trial,  which  was  refused  in  the  Circuit  Court 
The  result  of  the  trial  of  the  case  in  the  Circuit  Court  having  been  reported 
to  the  District  Court,  a  decree  was  entered  adjudging  that  the  petition  of 
the  petitioning  creditors  be  dismissed,  with  costs,  but  allowing  an  appeal  to 
this  court  It  is  here  on  assignments  of  error  as  follows:  "First,  the  court 
erred  in  falling  and  refusing  to  adjudge  the  said  Hall  Bros,  bankrupts  upon 
the  petition  of  your  petitioners;  second,  the  court  erred  in  dismissing  the 
petition  wherein  petitioners  pray  that  said  Hall  Bros,  be  adjudged  bankrupts; 
third,  the  said  court  erred  in  directing  the  trial  by  Jury  in  said  proceeding 
as  to  whether  the  said  Hall  Bros,  were  guilty  of  the  acts  of  bankruptcy  char- 
ged by  your  petitioners  in  their  petition;  fourth,  tlie  court  erred  in  refusing 
to  set  aside  the  verdict  of  the  Jury  upon  said  trial,  which  found  said  defend- 
ants Hall  Bros,  not  guilty  of  the  acts  of  bankruptcy  charged  against  them 
as  aforesaid;  fifth,  the  said  court  erred  in  not  setting  aside  the  said  verdict 
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because  the  said  trial  had  been  improperly  and  illegally  directed  in  said 
proceeding;  sixth,  the  court  erred  in  failing  to  adjudge  the  said  Hall  Bros. 
baninniptB  upon  their  final  answer  in  said  causa." 

C.  D.  Merrick,  for  appellants. 
Waller  R.  Staples,  for  appellees. 

Before  GOFF  and  SIMONTON,  Circuit  Judges,  and  McDOW- 
ELL,  District  Judge. 

SIMONTON,  Circuit  Judge  (after  stating  the  facts  as  above). 
It  is  very  clear  that  the  case  below  was  not  submitted  to  the  jury  un- 
der the  provisions  of  the  nineteenth  section  of  the  bankruptcy  act 
(Act  July  I,  1898,  c.  541,  30  Stat.  551  [U.  S.  Comp.  St.  1901,  p. 
3429]).  The  respondents  did  not  demand  a  jury.  Indeed,  the  rec- 
ord states  that  a  jury  was  waived.  But  the  District  Judge,  of  his 
own  motion,  and  for  his  own  satisfaction,  desired  the  aid  of  a  jury 
in  parsing  upon  the  question  whether  an  act  of  bankruptcy  had  been 
committed,  as  charged  in  the  petition.  It  is  always  within  the  dis- 
cretion of  a  judge  to  seek  the  aid  of  a  jury  in  solving  a  question  of 
fact.  In  the  court  of  chancery  the  chancellor  can  do  this,  either  by 
ordering  an  issue  out  of  Chancery  to  be  tried  in  the  law  court,  or  by 
impaneling  a  jury  himself  in  his  own  court,and  submitting  the  ques- 
tion to  them  himself.  Wilson  v.  Riddle,  123  U.  S.  615,  8  Sup.  Ct. 
255,  31  L.  Ed.  280;  Idaho,  etc.,  Co.  v.  Bradley,  132  U.  S.  509,  10 
Sup.  Ct.  177,  33  Lv  Ed.  433..  In  all  such  cases  the  verdict  of  the  jury 
is  advisory — ^not  binding  on  the  court,  which  must  for  itself  deter- 
mine the  issues.  This  was  the  course  pursued  here.  The  judge  pre- 
sented the  issue  to  the  jury,  but  he  afterwards  adopted  their  con- 
clusion, and  gave  effect  to  it  by  his  own  decree.  This  he  need  not 
have  dbne  if  the  jury  trial  had  been  had  under  the  nineteenth  sec- 
tion of  the  bankruptcy  act.  In  carrying  out  his  purpose  to  seek  the 
aid  of  a  jury,  he  used  a  jury  in  the  court  over  which  he  was  about  to 
preside,  and  which  best  suited  his  convenience — ^the  jury  in  the  Cir- 
cuit Court  at  Parkersburg.  As  the  verdict  of  the  jury  was  sought 
by  himself  to  aid  his  conclusion,  he  could  select  any  jury,  especially 
as  the  jurors  in  the  District  and  Circuit  Courts  of  the  United  States 
can  be  used  in  either  court. 

As  the  jury  was  called  by  himself  to  his  aid,  it  would  seem  that 
he  had  the  right  to  formulate  the  issue  upon  which  he  desired  them 
to  pass.  Therefore,  when  he  chose  the  issue  presented  in  the  original 
answer,  and  withdrew  the  issue  presented  in  the  amended  answer, 
he  was  within  his  discretion.  Especially  was  this  the  case  when 
the  amended  answer  was  unsatisfactory  to  him,  because  it  did  not 
admit  any  act  of  bankruptcy  antecedent  to  the  filing  of  the  petition 
and  annexed  conditions  which  he  would  not  allow.  Beside  this,  if 
he  had  used  the  amended  answer  in  determining  the  issue,  there 
would  have  been  no  controversy;  this  amended  answer  admitting 
the  affirmative  of  the  issue.  The  petitioning  creditors  were  not  sur- 
prised at  this  action  of  the  judge,  nor  were  they  taken  at  a  disad- 
vantage. They  did  not  move  for  a  continuance  on  either  of  these 
grounds,  but  they  presented  their  witnesses,  went  to  trial,  and  the 
witnesses  were  all  examined.     Exceptions  were  taken  during  the 
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course  of  the  trial,  which  were  afterwards  argued.  The  cause  had 
all  the  formalities  and  safeguards  of  regular  trial.  When  it  was 
ended,  a  motion  for  a  new  trial  was  entered.  The  judge  then  took 
the  matter  under  advisement,  and  made  his  own  judgment.  It  would 
seem  that  full  examination  was  made,  and  substantial  justice  was 
effected.  The  petitioners  had  every  opportunity  of  making  out  their 
case.  Its  merits  were  passed  upon  by  the  court  after  he  had  had 
the  aid  of  the  jury.  Lancaster  v.  Collins,  115  U.  S.  222,  6  Sup.  Ct. 
33,  29  L.  Ed.  373 ;  Deery  v.  Cray,  5  Wall.  575,  18  L.  Ed.  653.  In 
AUis  V.  Insurance  Co.,  97  U.  S.  144,  24  L.  Ed.  1008,  the  court  says, 
"When  it  can  be  seen  that  no  harm  resulted  tg  appellant,  this  court 
will  not  reverse  a  decree  on  account  of  an  immaterial  departure  from 
technical  rules  of  proceeding."  It  is  true  that  there  were  infor- 
malities— perhaps  it  should  be  said  disregard  of  forms — ^but  they  do 
not  appear  to  us  to  be  reversible  errors. 
The  judgment  6f  the  court  below  is  affirmed 


THE  KAWAILANL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    February  15,  1004) 

No.  932. 

!•  FxDEBAL  ConKT&— Appeal— FiiiiKQ  Tsansobift—Tim]&— Motion  to  Dismiss. 

Where  a  transcript  of  the  record  is  filed  In  the  Circuit  Court  of  Appeals 

after  the  time  prescribed  by  the' rules  has  expired,  but  before  a  motion  Is 

made  to  dismiss  the  appeal  on  that  ground,  such  motion  will  not  be 

granted. 

2.  Rbventje  Laws— Intoxicating  Liquors— Feaudotent  Concealment— Ves- 
sels—Condemnation— TBiAii— Acts  OF  JUDQB. 

Where,  In  a  proceeding  to  condemn  a  vessel  for  violating  the  United 
States  revenue  laws,  in  removing  and  concealing  certain  Intoxicating  liq- 
uors with  Intent  to  escape  payment  of  revenue  taxation,  at  the  conclusion 
of  the  evidence  the  question  of  the  Identity  of  the  liquor  was  In  doubt,  It 
was  proper  for  the  court,  on  Its  own  motion,  to  recall  an  internal  revenue 
collector  who  had  testified,  and  question  him  further  on  such  Issue. 

8.  Same— Intoxicating  Liquobs— Common  Knowledge. 

Where,  in  a  proceeding  for  the  forfeiture  of  a  vessel  for  violating  Inter- 
nal revenue  laws,  in  transporting  and  secreting  certain  okolihoa,  there 
was  no  controversy  that  the  liquor  transported  and  secreted  was  the 
product  of  the  ti  root,  grown  in  Hawaii,  which  the  Supreme  Court  of 
such  republic  had  previously  held  was  a  "weW-known  spirituous  liquor, 
of  great  strength,  and  very  intoxicating,"  It  was  not  necessary  that  proof 
of  the  intozkatlng  qualities  of  such  liquor  should  be  Introduced. 

4.  Same— Manufactube— Time. 

In  a  proceeding  for  the  forfeiture  of  a  vessel  for  violating  the  internal 
revenue  laws,  in  transporting  and  concealing  intoxicating  liquors,  evidence 
held  to  Justify  a  finding  that  the  liquor  concealed  was  manufactured  in 
Hawaii  subsequent  to  the  taking  effect  in  that  territory  of  the  revenue 
laws  of  the  United  States. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Hawaii. 


Digitized  by 


Google 


880  128  FEDERAL  REPOBTER. 

•    Wm.  Daingerfidd  (Clarence  W.  Ashford,  of  counsel),  for  appellant 
lilarshall  B.  Woodworth,  U.  S.  Atty.  for  Northern  District  of  Cali- 
fornia, and  Robert  W.  Breckons,  U.  S.  Atty.  for  District  of  Hawaii 

Before  GILBERT,  ROSS>  and  MORROW,  Circuit  Judges. 

ROSS,  Circuit  Judge.  A  motion  is  made  in  this  cause  to  dismiss 
the  appeal.  It  is  not  contended  that  the  appeal  was  not  duly  perfected, 
but  that  the  record  was  not  filed  in  this  court  within  the  time  pre- 
scribed by  its  rules.  The  appeal  was  perfected  July  i8,  1902,  and  the 
record  was  not  filed  here  until  January  5,  1903 ;  but  it  was  filed  before 
any  motion  was  madfe  to  dismiss,  the  latter  not  having  been  made 
until  June  9,  1903.  As  said  by  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  in  Altenberg  et  al.  v.  Grant  et  al.,  83  Fed.  980,  981,  28 
C.  C.  A.  244:  "Bingham  v.  Morris,  7  Cranch,  99  [3  L.  Ed.  281], 
shows  that,  if  the  transcript  of  record  is  filed  before  the  motion  for 
dismissal,  the  motion  will  not  be  granted."  The  motion  to  dismiss  is 
denied. 

The  appeal  is  from  a  decree  of  the  District  Court  for  the  District  of 
Hawaii  condemning  and  forfeiting  to  the  United  States  the  scteoner 
Kawailani,  her  tackle,  apparel,  and  furniture.  The  grounds  for  the 
seizure,  condemnation,  and  forfeiture  stated  in  the  libel  of  information 
are,  in  short,  that  at  and  prior  to  the  time  of  seizure  one  G.  K.  Keha- 
hune,  then  and  there  being  in  charge  of  the  vessel  in  the  port  of  Hono- 
lulu, did  use  the  same  in  the  removal  of  certain  spirituous  liquors  upon 
which  a  tax  was  imposed  by  the  laws  of  the  United  States,  which  tax 
had  not  been  paid,  with  the  intent  then  and  there  to  defraud  the  United 
States  of  the  tax,  and  at  the  same  time  and  place  did  deposit  and  con- 
ceal on  the  schooner  certain  spirituous  liquors  upon  which  a  tax  was 
imposed  by  the  laws  of  the  United  States,  which  tax  had  not  been 
paid,  with  the  intent  then  and  there  to  defraud  the  United  States  there- 
of, in  the  depositing  and  concealing  of  which  liquors  the  said  vessel 
was  used  by  the  said  Kehahune.  Two  claimants  appeared  and  an- 
swered— ^Hong  Quon  and  L.  Apana — setting  up  ownership  of  the 
schooner,  and  putting  in  issue  the  averments  of  the  libel.  After  a 
trial  of  the  issues,  the  court  found  the  facts  in  favor  of  the  government,, 
and  decreed  a  forfeiture  of  the  property. 

In  their  argument,  the  appellant's  counsel  confined  themselves  to 
the  second,  third,  fourth,  fifth,  and  sixth  assignments  of  errors,  which 
are  as  follows : 

"Sei^nd.  The  United  States  haying  rested  its  case,  and  said  appeUants  hav- 
ing put  on  testimony  and  rested,  and  no  testimony  being  offered  In  rebnttal, 
appellants,  by  their  counsel,  moved  to  strike  out  all  the  evidence  given  by, 
said  A.  L.  Webster,  and  all  tests  of  said  liquor  made  in  court,  for  the  reason 
that  there  was  no  testimony  before  the  court  to  identify  the  liquor  so  tested 
by  said  witness,  as  the  liquor  mentioned  in  the  libel  herein.  Third.  That 
the  ootirt  erred  in  finding  as  a  fact,  and  in  presuming,  as  set  forth  in  its  said 
decision,  that  the  liquor  produced  in  court  upon  said  hearing  and  trial  was 
distilled  liquor  manufactured  in  the  territory  of  Hawaii.  Fourth.  That  the 
said  court  err^  in  finding,  as  a  matter  of  fact,  that  said  lasMescribed  iiquor 
was  produced  or  manufactured  in  the  United  States.  Fifth.  That  the  court 
erred  in  finding,  as  a  matter  of  act,  that  the  liquor  so  produced  in  court  or 
the  liquor  mentioned  in  said  libel  of  information,  was  produced  in  the  terri- 
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tory  of  Hawaii -rince  tbe  extension  to  tbe  islands  whidi  noi«^  c<H»titiite  said 
territory  became  subject  to  the  internal  revenue  laws  of  the  United'  States. 
Sixth.  That  the  court  erred  in  finding,  as  matter  of  law,  that  the  liquor 
mentioned  in  said  libel  of  informatlfm,  or  the  liquor  so  produced  in  court,  or 
any  thereof,  was  or  Is  liable  or  subject  to  any  tax  under  the  laws  of  the 
United  States." 

It  is  insisted  on  the  part  of  the  appellant  that  it  was*  essential  to 
the  government's  case  for  the  proof  to  show  that  the  liquor  in  ques- 
tion was  distilled  in  Hawaii  subsequent  to  the  taking  effect  in  that 
territory  of  the  internal  revenue  laws  of  the  United  States,  to  wit, 
June  14,  1900,  the  date  of  the  taking  effect  of  its  organic  act  of  April 
30th  of  the  same  year  (chapter  339;  31  Stat.  141);  that  the  court 
below  based  its  findings  of  fact  to  that  effect  upon  mere  presumptidns, 
and  without  any  proof  of  those  facts.  It  is  also  insisted  that  the  char- 
acter of  the  liquor  found  by  the  government's  officers  concealed  on 
board  the  schooner  in  question  by  its  captain  was  not  such  as  to  bring 
it  within  the  provisions  of  the  revenue  laws,  and  that  the  liquor  found 
concealed  on  the  vessel  was  not  properly  identified  as  that  introduced 
in  evidence  on  the  trial  of  the  case.  In  connection  with  the  latter 
point,  complaint  is  made  that,  upon  the  conclusion  of  the  testimony, 
the  court  below,  of  its  own  motion,  recalled  the  internal  revenue  col- 
lector, Roy  H.  Chamberlain,  and  questioned  him  further  in  respect 
to  the  identity  of  the  liquor  offered  in  evidence  with  that  found  by 
him  on  the  vessel.  To  that  action  of  the  court  below  the  appellant 
reserved  an  exception,  and  here  insists  upon  it  There  is  no  merit 
in  it  The  recalling  of  the  witness  was  clearly  within  the  discretion  of 
the  court,  and  was  highly  proper,  if  the  evidence  already  given  left  the 
question  of  the  identity  of  the  liquor  in  doubt,  and  the  witness  could 
make  the  matter  clear.    This  he  did  by  his  testimony. 

In  respect  to  the  nature  of  the  liquor  in  question,  it  appeared  without 
conflict  in  the  evidence  that  it  is  the  product  of  the  ti  root  grown  in 
the  Hawaiian  Islands,  and  known  as  ''okolehoa,"  and  so  well  known 
there  that  the  Supreme  Court  of  the  Republic  of  Hawaii,  in  deciding 
the  case  of  a  defendant  convicted  of  the  offense  of  distilling  spirituous 
liquor  without  a  license,  in  violation  of  a  certain  section  of  the  Session 
Laws  of  the  Republic  of  1892,  spoke  of  it  as  "a  well-known  spirituous 
liquor,  of  great  strength,  and  very  intoxicating."  Rep.  Ha.  v.  Akoni, 
1 1  Hawaii,  53.  In  that  case  the  liquor  itself  was  produced  before  thd 
jury  for  examination,  just  as  the  liquor  in  question  here  was  produced 
before  the  court,  and  examined  by  the  witnesses,  one  at  least  of  whom 
testified  that  it  was  okolehoa.  In  Commonwealth  v.  Peckham,  2  Gray, 
514,  the  court  held  that  an  allegation,  in  an  indictment,  of  an  unlaw* 
ful  sale  of  intoxicating  liquor,  is  supported  by  proof  of  a  sale  of  gin, 
without  proof  that  gin  is  intoxicating,  saying: 

*' Jnrors  are  not  presumed  to  be  ignorant  of  what  everybody  else  knows,  and 
tbey  are  allowed  to  act  upon  matters  within  their  general  knowledge  with- 
out any  testimony  on  those  matters.  Now,  everybody  who  knows  what  gii^ 
is  knows  not  only  that  it  is  a  liquor,  but  also  that  it  is  intoxicating.  And  it 
might  as  well  have  been  objected  that  the  Jury  could  not  find  that  gin  was 
a  liquor,  without  evfdence  that  it  was  not  a  solid  substance,  as  that  they  could 
not  find  that  it  was  intoxicating,  without  testimony  to  show  it  to  be  so.  No 
Jnror  can  be  supposed  to  be  so  ignorant  as  not  to  know  what  gin  la^    Proo^ 
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therefore,  tbat  the  defendant  sold  gtn»  is  proof  that  he  sold  Intoxfdaitlhg  II4- 
not.    If  what  he  sold  was  not  intoxicating  liquor,  it  was  not  gin." 

Was  the  evidence  sufficient  to  justify  the  conclusion  of  tfie  court 
to  the  effect  that  the  liquor  concealed  by  the  captain  of  the  schooner 
on  board  of  her  was  manufactured  in  Hawaii  subsequent  to  the  taking 
eflfect  in  that  Territory  of  the  revenue  laws  of  the  United  States? 
In  this  connection  it  must  be  remembered  that  circumstantial  evidence 
is  sometimes  quite  as  strong,  as  direct.  If  the  liquor  in  question  had 
not  been  subject  to  the  tax  imposed  by  the  revenue  laws  of  the  coun- 
try, there  could  have  been  no  motive  on  the  part  of  the  captain  of  the 
schooner  in  concealing  it  on  board,  and  in  denying  to  the  revenue  of- 
ficers, as  he  repeatedly  did,  that  he  had  it  It  was  only  after  the 
officers  had  commenced  a  search  of  the  vessel  under  their  warrant, 
and  had  been  prosecuting  their  search  for  some  time,  that  the  cap- 
tain produced  the  liquor.  And  how  did  he  get  it?  It  appears  from 
the  testimony  that  one  Peter  Makia  lived  at  Kahana,  in  the  northern 
part  of  the  Island  of  Oahu,  and  that  it  was  to  his  house,  at  the  request 
of  the  captain  of  the  schooner,  that  the  liquor  was  brought,  and  from 
which  he  took  it  on  board  the  vessel.  Makia's  testimony  is  to  the 
effect  that  he  had  lived  at  Kahana  about  a  year  and  eight  months ; 
that  up  in  the  mountains,  but  a  short  distance  from  his  house,  a  Jap- 
anese was  engaged  in  making  okcdehoa ;  that  within  a  few  months 
of  the  time  the  witness  was  testifying  he  had  seen  a  part  of  the  plant 
with  which  the  Japanese  manufactured  the  liquor;  and  that  it  was 
to  this  place  that  the  witness  sent,  at  the  request  of  the  captain  of 
the  schooner,  for  the  liquor  that  the  captain  afterwards  concealed  upon 
the  vessel,  and  upon  which  it  was  shown  no  tax  was  ever  paid  to  the 
government.  We  think  these  facts  and  circumstances,  and  others  of 
a  like  nature,  sufficient  to  justify  the  conclusions  of  the  court  below. 

The  judgment  is  affirmed. 


ROBERTS  T.  CENTRAL  TRUST  CO.  OF  NEW  TORK  et  at 

(Circuit  Court  of  Appeals,  Ninth  Circnit    February  28,  1904.) 

No.  984. 

L  IjXINb— Claim  against  Railboad  Compant— Pbiobitt  or  Mobtoaob. 

An  order,  given  by  a  railroad  company,  directing  its  treasurer  to  pay 
the  holder  a  sum  ''out  of  the  proceeds  of  the  sale  of  the  first  bonds  sold 
of  this  company,"  does  not  create  a  Hen  on  the  property  of  the  company, 
afterwards  sold  and  transferred  before  the  issuance  of  any  bonds  to  a 
second  company,  which  assumed  payment  of  the  debt,  so  as  to  take  preced- 
ence of  a  mortgage  executed  by  the  purchasing  company  to  secure  an 
issue  of  bonds,  but  the  claim  of  the  holder  is  subordinate  to  the  lien  of 
such  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California. 
For  opinion  below,  see  iio  Fed.  70. 

This  is  a  suit  brought  by  the  Central  Trust  Company  or  New  York  against 
tfajB  California  &  Nevada  Railroad  Company  and  others,  to  foreclose  a  mort- 
gage made  by  said  railroad  company  to  secure  an  issu^  of  bonds.  Mary  B. 
Boberti^  appellant  herein,  was  named  as  a  party  defendant  having  or  daimiog 
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to  have  some  Interest  In  the  property.    The  claim  of  Mrs.  Roberts  is  erldenoefl 

by  a  written  instrument;  drah,  or  order,  which  reads  as  follows : 

"Na  61  Ban  Frandsco^  September  10, 1881. 

"$5,000.  To  a  F.  Bmrell,  Treasurer  California  &  Nevada  Raihroad  CSa: 
Pay  to  John  T.  Davis,  or  order,  five  thousand  dollars  ($5,000),  payable  out  of 
the  proceeds  of  the  sale  of  the  first  bonds  sold  of  this  company. 

•*D.  Bl  Walker,  President 
**K.  A.  Phelps,  Secretary. 
"Accepted  to  be  paid  as  herein  specified. 

•*C.  F.  Bnrrell,  Treasurer." 
Indorsed :   ''Pay  to  tfie  order  of  Mrs.  Mary  B.  Roberts. 

••John  T.  Davis."* 

On  the  day  this  loan  was  made,  a  resolution  was  passed  by  the  board  of 
directors  authorizing  the  execution  of  this  writing,  which  resolution  was  duly 
recorded  in  the  minute  book  of  the  corporation.  The  cause  was  referred  to  a 
master,  and  the  facts  relative  to  her  claim  were  reported  by  the  master  as 
follows : 

"A  corporation,  known  as  The  California  &  Nevada  Railroad  Company,*  was 
organized  under  the  laws  of  the  state  of  California,  on  the  25th  day  of  March. 
1881,  for  the  purpose  of  constructing  and  operating  a  railroad  from  the  city 
of  Oakland,  Cal.,  to  the  state  line  between  the  state  of  California  and  the  state 
of  Nevada,  at  or  near  the  town  of  Bodie,  Cal.,  a  distance  of  about  250  miles. 
Said  railroad  company  got  rights  of  way,  graded  some  12  miles  of  road,  and 
laid  5  miles  of  rails.  On  the  10th  day  of  September,  1881,  Mary  B.  Roberts 
loaned  or  advanced  to  said  railroad  company  the  sum  of  $5,000,  upon  the 
representation  of  John  T.  Davis,  one  of  the  promoters  and  president  of  said 
company,  that  the  money  was  needed  to  push  the  working  of  the  road,  and  re- 
ceived therefor  a  demand  upon  the  treasurer  of  said  company  for  the  sum  of 
$5,000,  *payable  out  of  the  proceeds  of  the  sale  of  the  first  bonds  sold  of  this 
company.'  Thereafter,  on  the  25th  day  of  March,  1884,  a  new  corporation  was 
organized,  called  the  'California  &  Nevada  Railroad  Company.'  The  new  cor- 
poration was  composed  of  nearly  the  same  persons  as  the  first  company,  and 
was  organized  for  the  same  purposes.  The  first  corporation,  on  the  25th  day 
of  March,  1884,  sold  and  transferred  to  the  second  company  its  entire  road 
and  properties.  As  a  part  of  the  consideration  of  the  transfer,  the  second 
company  agreed  to  assume  all  the  outstanding  obligations  of  the  first  company. 
Thereafter,  on  the  10th  day  of  April,  1884,  the  second  company,  having  ac- 
quired possession  of  all  the  property  of  the  first  company  as  aforesaid,  exe- 
cuted a  mortgage  or  deed  of  trust  to  the  Central  Trust  Company  of  New  York, 
the  complainant  in  this  action,  which  mortgage  covered  all-  the  property  then 
owned  or  which  might  thereafter  be  acquired  by  said  company.  Said  mort- 
gage, was  given  to  secure  the  payment  of  5,000  bonds,  to  be  issued  by  said 
railroad  company,  of  the  denomination  of  $1,000  each,  payable  in  30  years, 
with  interest  at  the  rate  of  6  per  cent  per  annum,  payable  semiannually,  'to 
pay  for  the  construction,  equipment,  and  completion  of  the  railroad.'  In  pur- 
suance of  eaid  deed  of  trust  or  mortgage,  545  of  the  bonds  were  issued  by  said 
railroad  oompauy.  The  railroad  company  having  made  default  in  tbe  pay- 
ment on  said  bonds,  this  action  was  brought  by  the  trustee  to  foreclose  tbe 
mortgage.  On  the  8d  day  of  June, '1880,  an  action  was  commenced  in  the 
superior  court  of  the  city  and  county  of  San  Francisco,  by  Mary  E.  Roberts, 
upon  the  written  instrument  aforesaid,  to  recover  the  sum  of  $5,000  and  in- 
terest. A  writ  of  attachment  was  issued  and  levied  upon  the  whole  property 
of  said  railroad  company.  Said  attachment  has  not  been  discharged,  and  said 
action  is  still  pending.  The  defendant  Mary  E.  Roberts  in  her  answer  prays 
that  it  may  be  adjudged  that  the  defendant  railroad  company  is  indebted  to 
her  in  the  sum  of  $5,000,  with  interest,  and  that  the  lien  acquired  by  her  under 
the  writ  of  attachment  aforesaid  is  a  prior  Hen  upon  the  properties  of  the  said 
railroad  company  to  any  and  all  bonds  issued  after  June  S,  1880,  the  date  of 
the  levy  of  the  attachment  aforesaid." 

The  final  decree  in  the  court  below  ig  adverse  to  MrSi  Roberts'  oontentioiL 
Hence  this  appeal. 
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John  A.  Wright,  for  appellant. 

Piatt  &  Bayne  (Galpin  &  Bolton,  of  counsel),  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWI.EY,  Dis- 
trict Judge. 

HAWLEY,  District  Judge,  after  making  the  foregoing  statement  of 
facts,  delivered  the  opinion  of  the  court. 

The  contention  of  appellant  is  that  the  claim  of  Mrs.  Roberts  consti- 
tutes an  equitable  lien  upon  the  property  mortgaged,  and  takes  priority 
in  marshaling  the  assets  over  all  the  bondholders,  because  before  the 
mortgage  was  given  she  had  an  assignment  of  the  "proceed^  of  the 
first  bonds  sold  of  this  company";  and  she  claims  that  the  Central 
Trust  Company  took  the  mortgage  with  notice  of  this  equitable  as- 
signment to  her,  and  that  when  the  first  bonds  were  sold  the  proceeds 
must  be  regarded  in  equity  as  a  fund  having  impressed  on  it  a  lien  in 
the  nature  of  a  trust  by  virtue  of  the  equitable  assignment  held  by  her. 
It  is  not  claimed  that  any  bonds  were  issued  prior  to  the  execution  of 
the  mortgage  herein  sought  to  be  foreclosed.  The  mortgage  was 
given  to  secure  the  issuance  of  bonds.  There  never  was  any  sale  of 
bonds  for  money.  There  were  no  cash  subscriptions  for  the  bonds. 
They  were  all  issued  to  contractors  for  construction  or  repair  work, 
or  for  salaries  and  professional  services.  There  were  545  bonds  issued, 
but  of  that  number  only  345  bonds  were  found  by  the  master  to  have 
been  legally  issued.  Under  the  facts  of  this  case  it  became  necessary 
to  execute  the  mortgage  ip  order  to  secure  the  issue  of  the  bonds. 
When  the  new  corporation  was  organized,  it  assumed  all  the  outstand- 
ing obligations  of  the  old  corporation,  and  undoubtedly  the  new  cor- 
poration is  liable,  in  a  proper  proceeding,  for  the  payment  of  that  debt.. 
But  the  sole  question  here  is  whether  Mrs.  Roberts  is  entitled  to  a  prior 
lien  upon  the  proceeds  of  the  foreclosure  sale,  to  wit,  upon  the  rail- 
road. 

It  IS  conceded  by  both  parties  that  her  rights  in  the  premises  must 
be  determined  by  the  strict  terms  of  the  order  or  draft  This  docu- 
ment was  an  acknowledgment  of  the  sum  of  money  received  from  her 
"to  push  the  working  of  the  road,"  and  an  agreement  that  the  demand 
should  be  payable  out  of  the  proceeds  of  the  sale  of  the  first  bonds  sold 
of  this  company.  It  did  not  of  itself  create  a  lien  upon  the  property  of 
the  corporation.  It  did  not  constitute  an  agreement  by  the  company  to 
set  apart  any  specific  earnings  or  property  in  the  hands  of  a  third  person 
to  meet  the  interest  or  principal  due. upon  Mrs.  Roberts'  claim.  And 
herein  it  differs  from  the  principles  announced  in  Ketchum  v.  St.  IvOuis, 
loi  U,  S.  306,  25  L.  Ed.  999,  and  other  cases  cited  by  appellant.  It 
was  a  mere  personal  promise  on  the  part  of  the  railroad  company  that 
it  would  pay  the  claim  in  a  certain  way  out  of  a  fund  which  never  came 
into  existence.  The  attachment  suit  was  not  brought  until  after  the 
lien  of  the  mortgage  attached.  The  demand  of  Mrs.  Roberts  is  a 
meritorious  one,  but  It  is  subordinate  to  the  lien  secured  by  the  mort- 
gage. 

In  Fogg  v.  Blair,  133  U.  S.  534,  540,  10  Sup.  Ct.  338,  340,  33  L.  Ed. 
721,  it  was  held  that  a  liquidated  claim  against  a  railroad  compan)% 
not  converted  into  judgment,  which  another  railroad  company,  pur- 


Digitized  by 


Google         1 


BOBERTS  V.  CENTRAL  TRUST  CO.  885 

chasing  its  road  and  property,  agrees  with  the  selling  company  to  as- 
sume and  pay  as  part  of  the  consideration,  does  not  thereby  become  a 
lien  upon  the  property,  so  as  to  take  priority  over  the  lien  of  a  mort- 
gage made  by  the  purchasing  company  to  secure  an  issue  of  bonds. 
Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court,  among  other 
things,  said : 

"The  property  of  a  railroad  eompauy  is  not  held  under  any  such  trust  to 
apply  it  to  the  payment  of  its  debts  as  to  restrict  its  use  for  any  other  lawful 
purpose,  it  matters  not  how  meritorious  the  demand  of  the  creditor  may  be. 
He  must  obtain  a  lien  upon  the  property  of  the  company,  or  security  in  some 
other  form,  or  he  will  have  to  take  his  chances  with  all  other  creditors  to  ob- 
tain payment  in  the  ordinary  course  of  legal  proceedings  for  the  collection  of 
debts.  ♦  ♦  ♦  There  is  no  evidence  in  the  record  before  us  that  the  parties 
wha  took  the  bonds  issued  by  the  St.  Louis,  Hannibal  &  Keokuk  Railroad  Com- 
pany had  any  notice,  actual  or  constructive,  of  the  demand  of  the  complainant 
But,  if  they  had,  it  would  not  have  affected  their  rights.  That  demand  was 
not  then  reduced  to  judgment,  and  created  no  lien  upon  the  property  of  the 
.company,  nor  any  restriction  upon  the  company's  right  to  use  it  for  any  lawful 
purpose.  The  bonds  were  given  to  raise  the  necessary  funds  to  complete  the 
road  of  the  company,  and  the  mortgage  was  executed  to  secure  their  payment. 
They  were  negotiable  instruments,  and  in  the  hands  of  the  purchasers  cannot 
be  impeached  for  any  neglect  of  the  company  issuing  them  to  pay  the  demands 
of  other  creditors.  We  are  unable  to  perceive  any  ground  upon  which  their 
priority  over  the  claim  of  the  appellant  can  be  in  any  way  impaired.  We  do 
not  question  the  general  doctrine,  invoked  by  the  appellant,  that  the  property 
of  a  railroad  company  is  a  trust  fund  for  the  payment  of  its  debts,  but  do  not 
perceive  any  place  for  its  application  here.  That  doctrine  only  means  that  the 
property  must  first  be  appropriated  to  the  payment  of  the  debts  of  the  company 
before  any  portion  of  it  can  be  distributed  to  the  stockholders.  It  does  not 
mean  that  the  property  is  so  affected  by  the  indebtedness  of  the  company  that 
it  cannot  be  sold,  transferred,  or  mortgaged  to  bona  fide  purchasers  for  a 
valuable  consideration,  except  subject  to  the  liability  of  being  appropriated 
to  pay  that  indebtedness.    Such  a  doctrine  has  no  existence." 

In  Gushing  v.  Chapman  (C.  C.)  115  Fed.  237,  it  was  claimed  by  the 
complainant  that  under  the  averments  of  his  bill  Newton  &  Co.,  by  a 
certain  contract,  "obtained  an  equitable  estate  or  title  to  47  of  said 
bonds  to  be  first  thereafter  issued,  and  as  soon  as  issued  the  railway 
company  held  them  in  trust  for  Newton  &  Co."  The  bill  discloses 
that  the  47  bonds  were  to  be  a  part  of  a  total  issue  of  $1,550,000  of 
equal  dignity,  secured  by  a  first  mortgage  on  the  railway's  property  as 
the  full  limit- of  such  issue.  This  contention  of  the  complainant  de- 
pended upon  the  terms  of  a  written  contract  between  the  railway  and 
said  Newton  &  Co.,  which  reads  as  follows: 

*'In  consideration  of  said  sale  and  assignment  [that  is,  the  assignment  of 
a  certain  Judgment  Newton  &  Go.  held  against  the  Tennessee  Railroad  Com- 
pany, and  assumed  by  the  Tennessee  Railway],  the  party  of  the  second  part 
[the  Tennessee  Railway]  agrees  to  transfer  and  deliver  to  the  parties  of  the 
first  part  .[Newton  &  Co.]  Its  first  mortgage  bonds,  to  be  hereafter  issued  in 
the  construction  of  its  railway,  to  the  amount  of  said  decree,  one  dollar  of 
bonds,  at  their  face  value,  for  each  dollar  of  the  amount  of  said  decree.  The 
delivery  of  said  bonds  to  be  mftde  as  soon  as  practicable,  and  as  early  as  any 
Issue  of  bonds  are  delivered  to  any  one  else  in  the  work  of  constructing  said 
railway." 

Judge  Philips,  in  his  opinion,  said : 

"In  its  fullest  import  and  broadest  construction,  this  is  an  executory  con- 
tract or  agreement  to  thereafter  deliver  to  Newton  &  Co.  47  of  the  first  mort- 
gage bonds  to  be  thereafter  issued  by  the  railway  'in  the  construction  of  its 
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railway/  and  *to  be  made  as  soon  as  practicable,  and  as  early  as  any  Issue 
of  bonds  are  delivered  to  any  one  else  in  the  work  of  constructing  said  rail- 
way.' I  understand  the  law  to  be  that  a  mere  promise,  however  clear  or  solemn 
In  character,  to  pay  a  debt  out  of  a  particular  fund,  does  not  operate  as  an 
equitable  assignment  of  the  fund,  and  especially  so  when  It  Is  a  part  of  a 
mass  of  property  to  be  thereafter  created.  To  constitute  such  an  equitable 
assignment,  there  must  be  such  an  actual  or  constructive  appropriation  of  the 
fund  or  subject-matter  'as  to  confer  a  complete  and  present  right  on  the  party 
meant  to  be  provided  for,  although  the  circumstances  do  not  admit  of  its  im- 
mediate existence*;  that,  If  the  holder  of  the  fund  could  retain  control  over 
It,  with  the  power,  sua  sponte,  on  his  part,  to  satisfy  the  promise  in  cash,  it 
is  fatal  to  an  equitable  assignment" 

And  he  cited  numerous  authorities  to  sustain  his  position.  See,  also, 
National  Bank  v.  Allen,  90  Fed.  545,  551,  33  C.  C.  A.  169;  Coler  v. 
Allen,  114  Fed.  609,  611,  52  C  C.  A.  389;  Hollins  v.  Brierfield  C.  & 
I.  Co.,  150  U.  S.  371,  384,  14  Sup.  Ct.  127,  37  ly.  Ed.  1 1 13;  Silent 
Friend  Mining  Co.  v.  Abbott  (Colo.  App.)  42  Pac.  318. 

The  decree  of  the  Circuit  Court  in  relation  to  appellant's  claim  was 
correct,  and  is  affirmed. 


ALASKA  FISH  &  LUMBER  GO.  T.  CHASB. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  1,  1904.) 

No.  983. 

1.  BlASTEB  AND  SeBVANT— CORTBACT  OF  EMPLOTlfENT— BbBAGH— DaKAOBS. 

Where  plaintiff  brought  suit  for  breach  of  a  contract  of  employm^it 
but  made  no  claim  that  there  was  anything  due  for  services  actually  ren- 
dered, the  measure  of  damages  was  the  actual  loss  sustained,  and  not  the 
amount  of  wages  stipulated  from  the  time  of  the  discharge  to  the  time 
of  the  trial. 

2.  Same— Wbongful  Dischaboe--Otheb  EifPLOYiocNT. 

Where  a  servant  was  wrongfully  discharged  before  the  termination  of 
his  contract  of  employment,  it  was  his  duty  to  use  prompt  and  reasonable 
diligence  to  procure  other  employment  of  a  similar  character,  and,  if  he 
failed  to  do  so,  the  damages  should  be  mitigated  to  the  extent  of  the  com- 
pensation which  he  might  have  received  by  proper  effort  to  seek  employ- 
ment 

In  Error  to  the  District  Court  of  the  United  States  for  the  First 
Division  of  the  District  of  Alaska. 

W.  E.  Crews  (Lorenzo  S.  B.  Sawyer,  of  counsel),  for  plaintiff  in 
error. 

Malony  &  Cobb,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  The  parties  to  this  action  entered  into  a 
written  contract  on  the  14th  day  of  February,  1902,  by  which  the  de*- 
fendant  in  error  (plaintiff  below)  agreed  to  work  for  the  plaintiff  in  er- 
ror (defendant  below)  "as  a  superintendent  or  foreman,  or  in  such  oth- 
er capacity  as  both  parties  hereto  consent  to,  for  the  term  of  one  year, 

1 1.  See  Master  and. Servant,  vol.  34,  Gent  Dig.  §§  50,  62, 
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beginning  March  I,  1902,  in  the  territory  of  Alaska,  or  dsewhere  in 
the  United  States,  as  said  party  of  the  first  part  (the  plaintiff  in  error) 
shall  desire,  and  to  well  and  faithfully  devote  his  entire  time,  efforts, 
and  attention  during  said  year  to  the  services  of  the  said  party  of  the 
first  part,"  in  consideration  of  which  the  company  agreed  that,  so  long 
as  the  defendant  in  error  should  faithfully  perform  Ws  duties  under  the 
contract,  it  would  pay  "his  traveling  expenses  from  Seattle,  state  of 
Washington,  to  Alaska,  and  return,  providing  the  party  of  the  second 
part  remains  in  the  services  of  the  party  of  the  first  part  for  the  term  of 
one  year,  as  hereinafter  stated,  and  also  pay  or  furnish,  free  to  the  party 
of  the  second  part,  board  and  lodging,  and  will  further  pay  the  party  of 
the  second  part  the  sum  of  $200  per  month,  payable  monthly,  and 
within  30  days  after  the  end  of  each  month."  The  case  shows  that  the 
defendant  in  error  entered  the  service  of  the  company  in  Alaska,  in 
pursuance  of  the  contract,  and  so  remained  until  June  24,  1902,  at 
which  time  he  was  discharged,  and  paid  in  accordance  with  the  terms 
of  the  contract  up  to  that  time.  On  the  3d  day  of  October,  1902,  he 
brought  the  present  action  against  the  company,  alleging,  after  setting 
out  the  contract  and  his  entry  upon  his  duties  under  it,  that  on  the  24th 
day  of  June,  1902,  the  defendant  to  the  action,  without  cause  and  in 
violation  of  the  contract,  discharged  the  plaintiff  from  its  employment, 
and  refused  to  permit  him  to  render  any  further  services  thereunder, 
his  readiness  and  willingness  to  perform  which  he  also  alleged.  The 
complaint  further  alleged  that  the  fishing  and  canning  business,  which 
was  the  subject  of  the  contract — 

'*Is  of  Btich  a  nature  that  It  is  customary  and  necessary  to  secure  employmeBt 
therein  by  the  year,  or  for  the  whole  season  of  fishing  and  canning,  and  plain- 
tiff, although  he  has  endeavored  so  to  do»  has  not  been  able,  and  will  not  be 
able,  prior  to  the  beginning  of  the  next  season  of  fishing,  to  wit,  about  March 
1,  1903,  to  secure  any  employment,  and  will  during  the  whole  period  from  June 
24,  1902,  to  March  1,  1908,  be  left  without  employment  and  compelled  to  sup- 
port himself  at  his  own  expense;  that  defendant  has  only  paid  plaintiff  the 
sum  of  $766.66  on  his  wages  due  and  to  become  due  under  said  contract,  and 
refuses  to  pay  plaintiff's  expenses  to  Seattle,  or  to  pay  his  board  and  lodging 
from  and  after  said  24th  day  of  June,  1902 ;  that  by  reason  of  the  breach  of 
contract  by  defendant  as  aforesaid  plaintiff  has  been  damaged  in  the  following 
Bums,  to  wit :  . 

For  loss  of  wages $1,633  33 

Expenses  for  board  and  lodging 410  00 

Expenses  return  trip  to  Seattle 25  00 

Making  an  aggregate  of $2,068  33 

''Wherefore  plaintiff  prays  Judgment  against  defendant  for  the  sum  of  two 
thousand  sixty-eight  and  ss/100  dollars  ($2,008.33),  together  with  costs  herein 
incurred." 

The  answer  of  the  defendant  contained,  among  other  things,  the 
following : 

''For  further,  separate,  and  afllrmative  defense,  defendant  alleges  that 
plaintiff  failed  and  neglected  to  in  any  wise  perform  the  conditions  of  the  con- 
tract of  employment  on  his  part,  and  that  the  plaintiff  is  unskilled,  negligent, 
and  incompetent,  and  In  all  respects  failed  to  perform  the  duties  for  which  he 
was  employed,  and  the  defendant  was  compelled  to  and  did  employ  other  per- 
sons to  perform  the  duties  for  which  the  said  plaintiff  was  employed;  that 
plaintiff  in  no  respect  complied  with  the  terms  of  his  contract,  and  his  repre- 
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sentatlons  as  to  his  knowledge,  skill,  and  ability  were  false;  that  by  reason 
of  the  UDsklllfulness,  want  of  knowledge,  and  lack  of  experience  on  the  part  of 
said  plaintiff,  defendant  was  comi)elled  to  dispense  with  his  services  by  mutual 
agreement  between  the  plaintiff  and  the  defendant  on  or  about  the  24th  day 
of  June,  1902,  at  which  time  plaintiff  and  defendant  had  a  mutual,  full,  com- 
plete, and  absolute  settlement  of  all  differences  between  them.  Defendant  then 
and  there  paid  to  the  plaintiff  all  sums  of  money  due  the  plaintiff  for  his 
services  theretofore  rendered,  which  settlement  was  In  all  respects  satisfactory 
to  {he  plaintiff  In  all  particulars ;  and  plaintiff  then  and  there  made,  executed, 
and  delivered  his  receipt  in  writing  in  full  of  all  demtinds,  which  receipt  de- 
fendant now  holds,  and  which  settlement  was  a  complete  and  absolute  one,  and 
satisfactory  to  all  parties  at  the  time.  Defendant  denies  that  it  at  this  time 
is  Indebted  to  the  plaintiff  In  the  sum  of  $2088.33,  or  any  other  sum  what- 
soever." 

On  the  trial  the  plaintiff .  introduced  the  contract  in  evidence,  and 
testified  on  his  own  behalf  to  the  eflfect  that  he  was  competent  for  the 
work  undertaken  by  him,  and  that  he  performed  his  duties  thereunder 
to  the  best  of  his  ability  until  his  discharge  by  the  defendant  on  the  23d 
day  of  June,  1902,  and  that  up  to  the  time  of  his  discharge  no  complaint 
had  been  made  in  regard  to  his  services.  The  plaintiff  also  testified 
that  after  his  discharge  by  the  defendant  he  sought  to  obtain  other  em- 
ployment of  the  same  or  similar  character,  but  without  success,  and  in 
answer  to  the  question  by  his  counsel,  "Now,  what  was  the  reasonable 
value,  Mr.  Chase,  of  the  board  and  lodging  that  was  to  be  furnished 
vou  under  this  contract?"  said,  "Well,  of  course,  at  a  place  like  that, 
t  would  be  over  twenty-five  or  thirty  dollars  a  month — at  Shakan." 
And  in  answer  to  the  question,  "Now,  Mr.  Chase,  state  what  it  v.*ould 
cost  to  procure  such  board  and  lodging  here  in  Alaska  as  the  company 
furnished  you  down  there — ^the  reasonable  cost?"  the  plaintiff  said, 
"I  would  say  it  would  cost  somewheres  about  fifty  dollars  a  month." 
The  bill  of  exceptions  then  recites :  ^ 

"After  some  evidence  had  been  Introduced  on  behalf  of  the  defendant,  and 
the  plaintiff  having  offered  some  in  rebuttal,  and  the  cause  having  been  sub- 
mitted to  the  jury,  the  court  then  gave  the  following  instructions  to  the  jury : 
'Perhaps  I  should  state  to  you,  further,  that  the  rule  as  to  the  measure  of 
damages.  If  the  plaintiff  is  entitled  to  recover  at  all  under  the  evidence  and 
these  instructions,  would  be  the  amount  due  on  the  contract  from  the  1st  day 
of  March  up  to  the  present  time,  less  the  amount  that  has  been  paid.  That 
Is  the  true  rule  as  to  the  measure  of  damages,  although  the  way  I  stated  it 
before  would  amount,  perhaps,  to  the  same  thing  in  the  end'  To  the  giving 
of  which  instructions,  the  defendant  then  and  there  excepted,  and  his  excep- 
tion was  by  the  court  duly  allowed." 

The  instruction  thus  given  and  excepted  to  Is  the  concluding  clause 
of  the  instructions  of  the  court  in  respect  to  tiie  measure  of  damages, 
the  whole  of  which  is  as  follows: 

••Now,  as  to  the  measure  of  damages:  That  is  what  the  defendant  agreed 
to  pay  this  man,  if  he  has  a  right  to  recover  at  all,  viz.,  two  hundred  dollars 
per  month  and  his  board.  If  there  were  proof  upon  the  question,  he  would 
be  entitled  to  the  expense  of  a  return  trip  to  Seattle,  because  that,  as  I  under- 
stand it,  is  a  part  of  the  contract  Now,  for  what  time  may  he  recover?  The 
allegation  of  the  complaint  Is  that  they  or  he  was  damaged  by  reason  of  the 
discharge  and  consequent  violation  of  the  contract  of  hire.  If  the  plaintiff 
had  waited  until  the  end  of  the  year  specified  in  his  contract  of  hire,  he  might 
recover  for  the  whole  term  mentioned  in  the  contract,  if  entitled  to  recover 
at  all.  But  the  question  now  is,  what  was  the  damage  he  sustained  by  reason 
of  such  discharge?    What  the  future  holds  in  store  for  any  one,  no  one  can 
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tell.  If  a  man  were  side,  ot  should  he  die,  that  would  terminate  his  contract 
,  of  hire,  and  he  could  recover  nothing  beyond  that  period.  We  are  all  liable 
to  die  at  most  any  time.  So  uncertain  is  the  futmre  that  to  say  a  man  will 
live  for  any  time  and  may  recover  damages  up  to  any  time  in  the  future  is 
a  proposition  that  is  too  uncertain  to  constitute  a  measure  of  damages.  Evi- 
dence has  been  offered  in  this  case  on  the  part  of  the  plaintiff,  without  ob- 
jection, that  he  had  made  an  effort  to  obtain  employment  from  the  time  of  his 
discharge,  I  believe,  up  to  the  present  time ;  and  that  he  had  been  unable  to 
secure  employment  Because  of  that  declaration,  uncontradicted,  and  coming 
before  the  court  and  Jury  without  objection,  I  say  to  you  the  measure  of  dam- 
ages in  this  case,  if  the  plaintiff  recovers^  and  you  find  he  is  so  entitled  to  do, 
is  the  wages  he  was  to  receive  from  the  time  he  was  paid  off  up  to  the  present 
time,  the  date  of  this  trial,  and  such  damages  for  board  during  the  meantime 
as  he  is  entitled  to  under  the  evidence  before  you.  As  to  the  character  of  the 
evidence  upon  the  question  of  board,  you  will  recall  what  that  is.  The  defend- 
ant did  not  state  what  the  e^ense  of  board  was  at  Shakan,  but  what  the  ex- 
pense had  been  to  him,  viz.,  fifty  dollars  a  month.  He  stated,  perhaps,  in  the 
first  place,  that  the  board  down  there  might  cost  the  company  perhaps 
twenty-five  to  thirty  dollars  per  month ;  but  it  is  for  you  to  determine  under 
the  evidence  just  what  he  is  entitled  to,  and  you  are  to  recall  just  what  the 
evidence  was  on  this  point  And  if  there  is  any  evidence  before  you — ^I  frankly 
state  I  do  not  recall  any — ^as  to  the  expense  of  a  passage  back  from  Shakan 
to  Seattle,  the  plaintiff  under  his  contract  of  hire  is  entitled  to  recover  that, 
and  you  should  so  find.  Perhaps  I  should  state  to  you,  further,  that  the  true 
rule  as  to  the  measure  of  damages,  if  the  plaintiff  is  entitled  to  recover  at  all 
under  the  evidence  and  these  Instructions,  would  be  the  amount  due  on  the 
contract  from  the  1st  day  of  March  up  to  the  present  time,  less  the  amount 
that  has  been  paid.  That  is  the  true  rule  as  to  the  measure  of  damages,  al- 
though the  way  I  stated  it  before  would  amount,  perhaps,  to  the  same  thing 
in  the  end." 

The  instruction,  as  well  as  the  theory  upon  which  the  complaint  pro- 
ceeds, is  erroneous.  The  plaintiff's  cause  of  action  was  not  for  wages, 
but  for  damages  for  breach  of  t^e  contract.  The  complaint  nowhere 
alleges  that  there  is  anything  due  the  plaintiff  from  the  defendant  for 
services  actually  rendered;  and,  while  it  alleges  that  the  plaintiff  has 
been  damaged  by  the  defendant,  the  specific  allegations  of  damage 
hereinbefore  quoted  clearly  show  that  what  he  asked  as  damages,  and 
all  that  he  asked,  is  pay  for  his  constructive  services  at  the  rate  speci- 
fied in  the  contract.  In  Saxonia  Mining  &  Reduction  Co.  v.  Cook 
(Colo.)  4  Pac.  nil,  it  is  said: 

"When  a  servant  is  discharged,  without  a  suflaclent  legal  excuse,  before  the 
expiration  of  his  term,  he  has  his  choice  of  tw.o  remedies :  He  may  treat  the 
contract  as  rescinded,  and  at  once  bring  an  action  for  the  value  of  the  services 
rendered;  or  he  may  treat  the  contract  as  continuing,  and  sue  for  a  breach 
thereof,  and  recover  his  probable  damages  occasioned  by  the  breach;  or,  in 
some  cases,  he  may  defer  suit  until  the  end  of  the  term,  and  sue  for  the  actual 
damage  he  has  sustained,  which,  however,  can  In  no  case  exceed  the  wages  for 
the  entire  term.  Wood,  Master  &  Servant,  §  125,  and  authorities  cited ;  Smith, 
Master  &  Servant  91 ;  Suth.  Dam.  471.  Under  the  remedy  in  the  latter  class 
of  cases,  the  measure  of  damages  is,  not  the  amount  of  wages  stipulated  in 
the  contract  for  the  entire  term,  but  the  actual  loss,  to  be  established  by  proof, 
although  the  amount  of  the  agreed  wages  may  be  taken  as  the  measure  of 
damages  prima  facie,  or  in  the  absence  of  any  other  showing.  He  cannot  re- 
cover the  wages  accruing  for  the  balance  of  the  term  as  a  matter  of  course. 
He  is  bound  to  use  reasonable  elforts  to  secure  labor  elsewhere.  If  he  has  se- 
cured labor  elsewhere,  or  by  reasonable  diligence  might  have  done  so,  the 
amount  received,  or  that  might  have^been  received,  for  such  labor  is  to  be  de- 
ducted from  the  amount  of  the  damages  occasioned  by  the  breach  of  the  con- 
tract sued  upoa  Wood,  Master  &  Servant,  §  125,  and  cases  cited;  1  Suth. 
Dam.  473." 
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See,  also,  numerous  cases  cited  in  I  Am.  &  Eng.  Enc.  of  Law  (2d 
Ed.)  1 104. 

The  plaintifFs  duty  (if  he  was  improperly  discharged)  was  to  use 
prompt  and  reasonable  diligence  to  procure  other  emplo3rment  of  a 
similar  character,  and  thus  reduce  the  damages ;  and,  if  he  did  not  con- 
form to  that  duty,  the  damages  should  be  mitigated  to  the  extent  of  the 
compensation  which  he  might  have  received  by  proper  effort  in  seeking 
employment  Park  Bros.  &  Co.  v.  Bushndl,  60  Fed.  583,  9  C.  C.  A. 
138;  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285;  Costigan  v. 
R.  R.  Co.,  2  Denio,  609,  43  Am.  Dec.  758.  This  phase  of  the  case  was 
eliminated  from  consideration  by  the  jury  under  Ae  instructions  of  the 
court  below,  which  were  to  the  effect  that  the  plaintiff  was  entitled  to 
recover  (if  at  all)  the  amount  that  would  be  due  under  the  contract  in 
question  from  the  1st  day  of  March,  1902,  to  the  time  of  the  rendition 
of  the  verdict,  less  the  amount  actually  paid.  The  jury  might  have 
been  satisfied,  from  the  plaintiff's  own  testimony,  from  his  manner  of 
testifying,  for  instance,  that  he  did  not  make  any  reasonable  or  bona 
fide  effort  to  obtain  other  employment,  and  yet  by  the  instructions  of 
the  court  they  were  precluded  from  giving  effect  to  such  a  conclusion. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the  court  below 
for  further  proceedings. 


BRITISH  AMERICA  ASSUR.  CO.  T.  DARRAGH. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    February  9,  1904.) 

No.  1,262. 

1.  Inbubancb-^Abbitbation— Right  to  Sue. 

Where  a  fire  insurance  policy  provided  that  in  the  event  of  a  disagree- 
ment as  to  the  amount  of  the  loss  the  loss  should  be  ascertained  by  ap- 
praisers, and  after  loss  an  agreement  was  made,  in  which  the  only  thing 
submitted  to  arbitration  was  the  extent  of  the  damage,  the  insurer's  lia- 
bility being  expressly  reserved^  such  arbitration  agreement  was  no  bar  to 
insured's  right  of  action  on  the  policy. 

2.  SAICE— COLLATEBAL  AOBEEMEITT. 

Where  a  fire  policy  provided  for  arbitration  only  in  the  event  of  a  dis- 
agreement as  to  the  amount  of  the  loss,  and  after  loss,  but  before  there 
had  been  any  attempt  to  agree  on  the  amount  thereof,  it  was  agreed  to 
submit  the  amount  of  the  loss  to  arbitration,  such  agreement  was  a  sub- 
stantial departure  from  and  independent  of  the  policy,  and  avoided  the 
effect  of  the  policy  provision. 

3.  Same— ATTESfPT  to  Abbitbats—Tebmination— Estoppel. 

Where,  after  loss  under  a  policy,  and  before  any  disagreement  as  to  the 
amount  thereof,  the  parties  agreed  to  submit  the  loss  to  arbitration,  and 
two  arbitrators  were  appointed,  but  the  arbitration  failed  by  reason  of  the 
withdrawal  of  insiured's  arbitrator  because  of  the  failure  of  the  arbitrator 
appointed  by  insurer  to  act  with  reasonable  dispatch,  and  insurer  failed 
to  object  to  such  withdrawal,  it  was  estopped  from  thereafter  insisting 
that  Insured  was  barred  by  such  abortive  arbitration  from  suing  on  the 
policy. 

T  1.  Conditions  of  insurance  policy  as  to  arbitration,  see  notes  to  Mutual  Fire 
Ins.  Co.  V.  Alvord,  9  C.  C.  A.  628;  Plllsbury- Washburn  Flour  Mills  Co.  v» 
Eagle,  30  C.  C.  A.  389. 

See  Insurance,  vol.  28,  Cent  Dig.  S  1^1. 
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4.  Sake— TJifPiBS— Deuegatiok  of  Axjthobity. 

Where  an  umpire  was  appointed  to  determine  disagreements  between 
arbitrators  appointed  to  determine  an  insurance  loss,  sucb  appointment 
was  a  personal  trust,  and  it  was  therefore  improper  for  him  to  base  his 
conclusions  on  facts  reported  to  him  by  one  of  his  employ^ 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

Chas.  P.  Cocke,  W.  W.  Howe,  John  Clegg,  and  Lamar  C.  Quintcro, 
for  plaintiff  in  error. 

Harry  H.  Hall,  for  defendant  in  error. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  SPEER, 
District  Judge. 

SPEER,  District  Judge.  In  August,  1901,  Mrs.  J.  L.  Darragh  se- 
•cured  from  the  plaintiff  in  error  and  other  insurance  companies  insur- 
ance on  her  sugar  house  and  machinery  on  Justine  plantation  in  parish 
of  St.  Mary.  The  aggregate  amount  insured  by  the  several  policies 
was  $42,000.  In  December  of  the  same  year 'the  sugar  house  and  ma- 
<:hinery  of  Mrs.  Darragh  were  destroyed  by  fire.  The  insurance  not 
having  been  paid,  an  action  was  brought  in  the  Circuit  Court  for  the 
Eastern  District  of  Louisiana  on  the  policy  of  the  plaintiff  in  error, 
it  being  agreed  between  counsel  for  the  litigant  parties  that  one  case 
should  bie  tried,  and  thus  determine  the  controversy. 

The  ground  of  defense  is  based  upon  a  clause  of  the  policy,  which  is 
as  follows : 

"In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same  shall,  as 
above  provided,  be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  this  company  each  selecting  one,  and  the  two  so  chosen  shall 
first  select  a  competent  and  disinterested  umpire ;  the  appraisers  together  shall 
then  estimate  and  appraise  the  loss,  stating  separately  the  sound  value  and 
damage,  and  failing  to  agree,  shall  submit  their  differences  to  the  umpire ;  and 
the  award  in  writing  of  any  two  shall  determine  the  amount  of  such  loss." 

It  does  not  appear  irom  the  evidence  that  there  was  any  effort  to 
reach  an  agreement  as  to  the  amount  of  loss,  or  that  there  was  any 
disagreement  between  Mrs.  Darragh  and  the  insurance  companies  on 
this  subject.  On  January  10,  1902,  Mrs.  Darragh  and  Mr.  Cooke,  who 
represented  the  insurance  companies,  signed  what  is  termed  a  "non- 
waiver agreement"  The  effect  of  this  paper  may  be  gathered  from 
its  last  clause : 

"The  intent  of  this  agreement  is  to  preserve  the  rights  of  air  parties  hereto, 
and  provide  for  an  investigation  of  the  fire  and  the  determination  of  the 
amount  of  the  loss  or  damage,  without  regard  to  the  liability  of  the  party  of 
the  first  part"  " 

It  appears  from  this,  and  otherwise  throughout  the  record,  that  at 
no  time  did  the  insurance  companies  admit  liability.  On  the  same  day 
on  which  the  "nonwaiver  agreement'*  was  made  Mrs.  Darragh  and  the 
insurance  companies  entered  into  the  following  agreement : 

"That  A«  F.  Slangemp  and  A«  N.  Hadley  shall  appraise  and  ascertain  the 
sound  value  of  and  the  loss  upon  the  property  damaged  and  destroyed  by  the 
fire  of  the  23rd  of  December,  1901,  as  specified  below. 

"Provided,  that  the  said  appraisers  shall  first  select  a  competent  and  dis- 
interested umpire,  who  shall  act  with  them  in  matters  of  difference  only. 


Digitized  by 


Google 


892  128  FEDERAL  REPORTER. 

"Tbe  award  of  any  two  of  them,  made  In  writing,  in  accordance  with  this 
agi*eement,  shall  be  binding  upon  bbth  parties  to  this  agreement  as  to  the 
amount  of  such  loss. 

"It  is  expressly  understood  that  the  said  agreement  and  appraisement  la  for 
the  purpose  of  ascertaining  and  fixing  the  amount  of  sound  value  and  the  loss 
and  damage  only  to  the  property  hereinafter  described,  and  shall  not  deter- 
mine, waive  or  Invalidate,  any  other  right  or  rights  of  the  parties  to  this 
agreement 

"And  it  is  further  expressly  understood  and  agreed  that,  in  determining  the 
sound  value  and  the  loss  or  damage  upon  the  property  hereinbefore  mentioned, 
the  said  appraisers  are  to  make  an  estimate  of  the  actual  cash  cost  of  replacing 
or  repairing  the  same,  or  the  actual  cash  value  thereof,  at  and  immediately  pre- 
ceding the  time  of  the  fire ;  and  in  case  of  depreciation  of  the  property  firom 
use,  age,  condition,  location,  or  otherwise,  a  proper  deduction  shall  be  made." 

Four  days  later,  namely,  on  January  14th,  Slangerup  and  Hadley 
were  sworn  as  appraisers,  and  fiiey  selected  Lewis  Johnson,  of  New 
Orleans,  to  act  as  umpire  "to  settle  matters  of  diflference  that  exist 
between  us  by  reason  of  and  in  compliance  with  the  foregoing  agree- 
ment and  appointment"  When  Mrs.  Darragh  brought  her  action, 
this  last  agreement  was  relied  upon  by  the  insurance  company  as  a  bar 
to  her  right  of  action.  An  exception,  as  it  is  termed  under  the  Loui- 
siana practice,  or  plea  in  bar,  as  it  might  be  termed  elsewhere,  was  pre- 
sented setting  out  this  defense.  An  issue  having  been  joined  on  this 
plea,  evidence  was  submitted,  and  the  jury,  under  the  instructions  of 
the  court,  found  the  plea  bad.  The  action  then  proceeded  before  an*- 
other  jury,  and  after  full  hearing  a  verdict  was  rendered  for  the  plain- 
tiff in  the  court  below  against  the  defendant  company  for  $5,000 — 
that  being  the  full  amount  of  the  policy.  Under  the  agreement  be- 
tween the  parties,  this  verdict,  if  sustained,  will  entitle  Mrs.  Darragh 
to  recover  upon  the  several  policies  the  full  amount  of  the  insurance 
thereby  granted,  aggregating  $42,000.  After  verdict  and  judgment  on 
the  last  trial,  the  plaintiff  in  error  sued  a  writ  of  error  to  this  court, 
not  to  the  action  of  the  court  and  jury  on  the  last  trial,  but  to  the 
verdict  and  judgment  on  the  first  trial  involving  the  plea  in  bar. 

There  are  numerous  exceptions,  but  they  all  depend  on  the  deter- 
mination of  this  question :  Under  the  facts  of  this  case,  was  the  plain- 
tiff debarred  from  prosecuting  her  remedy  at  law  to  have  the  liability 
of  the  insurance  companies  determined,  and  to  recover  insurance  for 
the  loss  which  she  had  sustained,  because  of  the  stipulation  for  an 
appraisement  in  the  policy  above  set  forth,  or  because  of  the  agreement 
to  submit  to  Slangerup,  appointed  by  the  insured,  and  Hadley,  ap- 
pointed by  the  insurers,  and  Johnson  as  umpire,  the  question  of  loss 
which  the  insured  had  sustained?  Whatever  may  be  the  effect,  gen- 
erally, of  a  stipulatioo  in  a  policy  of  insurance  providing  for  an  ap- 
praisement of  the  loss  sustained,  in  which  it  is  also  stipulated  that  no 
right  of  action  shall  inure  to  the  insured  until  the  appraisement  has 
been  made,  it  is  quite  clear  to  the  court,  under  the  facts  of  this  case, 
that  the  agreement  upon  which  the  plaintiff  in  error  here  relies  cannot 
be  regarded  as  a  bar  to  Mrs.  Darragh's  right  of  action.  At  no  time 
did  the  defendant  companies  admit  their  liability,  and  as  late  as  Feb- 
ruary 15, 1902,  the  general  agents  of  several  of  the  insurance  companies 
wrote  to  Mrs.  Darragh,  as  follows: 

"As  a  matter  of  fact,  we  are  not  in  position,  at  this  time,  to  admit  any  lia- 
bility whatever,  under  the  policies ;  we  are  not  In  possession  of  all  the  facts, 
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but  from  InformatloD  which  we  have  received,  we  have  been  led  to  believe  that 
the  companies  are  not  liable." 

The  agreement  for  particular  persons  to  arbitrate  into  which  Mrs. 
Darragh  and  the  plaintiff  in  error  entered  was  expressly  restricted  to 
the  ascertainment  of  sound  value  and  loss  and  damage  only,  and  the 
rule  is  dear  that  "where  it  is  agreed  that  an  award  shiall  have  no  refer- 
ence to  any  other  question  than  the  estimate  of  damage  done,  the  as- 
sured properly  brings  an  action  on  the  policy,  and  not  on  the  award." 
May  on  Insurance  (4th  Ed.)  §  493.  Mrs.  Darragh  all  the  while  was 
pressing  for  the  collection  of  her  insurance.  Even  had  the  award  been 
made,  there  was  no  reason  why  her  proceeding  at  law  should  have  been 
barred.  Said  the  Supreme  Court  of  Massachusetts  in  Soars  v.  Home 
Insurance  Company,  140  Mass.  345,  5  N.  £.  149 : 

"The  award  has  reference  merely  to  the  damages.  The  agreement  of  subr 
mission  merely  refers  to  arbitrators,  the  appraisal  and  estimate  of  the  damage 
by  fire  to  the  plaintiff's  property,  and  expressly  provides  that  the  award  shall 
have  no  reference  to  any  other  question  or  matter  of  difference,  and  shall  be 
•of  binding  effect  only  so  far  as  regards  the  actual  cash  value  or  damage  to 
such  property.'  A  valid  award  under  this  submission  might  be  evidence  of  the 
damages  in  any  action  upon  the  policy ;  but  it  is  too  clear  to  admit  of  any  dis- 
cussion that  the  only  action  of  the  plaintiff  must  be  upon  the  policy,  and  not 
.upon  the  award." 

There  are,  however,  infirmities  of  even  more  gravity  in  the  case 
of  plaintiff  in  error.  The  policy  provides  for  arbitration  only  in  the 
event  of  disagreement  as  to  the  amount  of  loss.  It  appears  neither 
from  the  evidence  nor  from  the  'agreement  actually  made  that  there 
had  been  any  disagreement  on  this,  subject.  The  agreement  to  arbi- 
trate actually  signed  provided  therefore  for  an  independent  arbitra- 
tion in  anticipation  of  a  possible  disagreement.  This  clause  of  the 
policy  provides  that  "the  appraisers  together  shall  then  estimate  and 
appraise  the  loss,  stating  separately  the  sound  value  and  damage." 
The  agreement  signed  provides,  in  addition  to  this,  that  "the  said  ap- 
praisers are  to  make  an  estimate  of  the  actual  cash  cost  of  replacing 
or  repairing  the  same,  or  the  actual  cash  value  thereof  at  and  immedi- 
ately preceding  the  time  of  the  fire ;  and  in  case  of  depreciation  of  the 
property  from  use,  age,  condition,  location,  or  otherwise,  a  proper  de- 
duction shall  be  made."  Now,  a  stipulation  in  a  standard  policy  like 
that  on  which  action  is  brought,  by  which  it  is  sought  to  deprive  the 
insured  of  her  right  of  action,  is  in  derogation  of  common  right,  and 
under  the  familiar  rule  will  be  strictly  construed.  It  follows  that  any 
substantial  departure  therefrom  will  make-  the  agreement  in  which 
such  departure  appears  collateral  with  and  independent  of  the  policy, 
and  will  avoid  the  effect  of  the  latter  instrument.  It  is  to  close  the 
doors  of  the  courts  to  the  insured  whose  property  has  been  damaged 
or  destroyed. 

But,  had  this  agreement  to  arbitrate  the  loss  been  in  strict  accord- 
ance with  the  terms  of  the  policy,  it  cannot,  under  the  facts  of  this 
case,  be  regarded  as  a  bar  to  Mrs.  Darragh's  right  of  action.  It  is  very 
clear  from  the  evidence  submitted  to  the  jury  that  not  only  was  there 
no  appraisement  of  the  loss  sustained,  but  that  nothing  was  done  which 
can  be  regarded  as  an  attempt  in  good  faith  to  make  such  an  appraise- 


Digitized  by 


Google 


894  ^   128  FEDERAL  REPORTER. 

ment.  A  portion  of  the  oral  evidence  upon  this  point  was  in  conflict. 
This  conflict  was  for  the  jury,  and  by  their  verdict  they  have  settled 
it  in  favor  of  Mrs.  Darragh.  Much  evidence  was  submitted  in  writing. 
This  was  in  the  form  of  letters  written  by  the  appraiser,  parties,  and 
their  agents  and  attorneys,  while  the  matter  was  pending,  dum  fervet 
opus.  All  the  while  Mrs.  Darragh  is  urgent  for  fiie  action  of  the  ap- 
praisers. On  January  27,  1902,  her  attorney,  Mr.  Charles  O'Neil, 
writes  to  the  adjuster  of  the  various  insurance  companies : 

"Mr.  Hadley,  the  appraiser  representing  the  insurance  companies,  has  gone 
to  Mexico,  without  submitting  his  estimates,  and  although  he  expects  to  return 
within  two  weeks,  It  may  be  that  he  will  be  away  longer.  We  are  not  willhag 
to  wait  Indefinitely,  especiaily  without  knowing  whether  you  intend  to  deny 
liability  or  not 

"Mrs.  Darragh's  mortgage  creditor  is  interested  in  these  policies  and  the  de- 
lay in  their  settlement  has  caused  and  Is  still  causing  severe  annoyance  and 
loss  to  Mra  Darragh." 

Two  days  later  the  adjuster  answers  this  earnest  letter  as  follows : 

"Replying  to  your  oracular  letter  of  the  27th  Inst,  I  beg  leave  to  say  that  we 
know  of  no  condition  of  our  contracts  requiring  answer,  at  this  time  in  any 
event,  to  your  various  queries.  Expressly  reserving  all  of  our  rights,  and 
without  waiver  of  any  description,  we  remain,  yours  respectfully." 

On  February  3,  1902,  Slangerup,  one  of  the  appraisers,  writes  to 
Mrs.  Darragh,  through  her  agent,  Mr.  M.  F.  Tieman: 

"Dear  Sir :  I  have  earnestly  endeavored  to  get  Mr.  Hadley  to  arrive  at  some 
reasonable  agreement  as  to  the  value  and  losses  of  your  sugar  house  and  ma- 
chinery, but  he  was  too  busy  while  in  this  city  with  his  own  business,  that  of 
purchasing  of  machinery  for  Mexico,  that  he  could  devote  very  little  time,  in 
fact,  the  only  thing  that  he  did  was  to  figure  out  the  loss  of  the  building, 
which  was  so  radically  wrong,  that  t  was  compelled  to  employ  a  builder  to 
figure  out  the  lumber  and  cost  of  the  building.  In  order  to  get  at  anything  like 
the  value  and  loss  we  visited  Justine  plantation  (as  you  know),  arriving  there 
on  a  Saturday,  and  Mr.  Hadley  left  Justine  on  Sunday  at  noon  for  Mexico. 

"As  it  is  impossible  to  know  when  he  will  return,  and,  as  it  will  be  impos- 
sible for  me  to  be  in  readiness  at  any  time  that  it  may  suit  Mr.  Hadley's  con- 
venience to  come  here,  for  this  reason  I  ask  you  to  relieve  me  of  any  further 
connection  with  this  appraisement" 

On  February  15th,  as  we  have  seen,  the  insurance  companies  wrote 
a  letter,  in  which  they  state  substantially  that  they  deny  liability,  and 
on  February  20th  the  adjuster  above  mentioned,  a  Mr.  Codec,  wrote 
to  Mrs.  Darragh  a  letter  which  contains  the  following  statement: 

"I  note  that  your  appraiser  has  withdrawn;  he  should  not  have  been  ap- 
pointed. You  have  the  right  to  now  name  a  competent  and  disinterested  ap- 
praiser in  his  stead.*' 

On  March  3d  Mrs.  Darragh  replied  to  Mr.  Cooke  as  follows : 

"I  have  your  favor  of  February  20th  Inst,  suggesting  that  in  view  of  the 
refusal  of  Mr.  Slangerup  to  act  further  as  an  appraiser,  I  have  the  right  to 
name  a  competent  and  disinterested  appraiser  In  his  stead.  I  have  been  sub- 
jected to  so  much  annoyance  and  delay  in  the  matter  of  this  appraisement,  and 
have  been  so  impressed  by  the  failure  of  the  appraisers  agreed  upon  to  reach 
any  result,  that  I  am  unwilling  to  proceed  further  under  our  agreement 

"Mr.  Slangerup  refuses  to  devote  any  more  of  his  time  to  the  matter,  and 
has  resigned,  and  Mr.  Hadley  has  gone  to  Mexico. 

"Our  agreement  was  to  submit  to  these  two  men.  There  is  no  general  agree- 
ment to  submit  to  any  one  else.  I  signed  at  the  same  time,  a  non-waiver  agree- 
ment 
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"I  now  decline^  to  make  any  new  agreement  to  arbitrate,  and  withdraw  my 
non-waiver  agreement  You  have  my  proofs  of  loss  which  I  assume  to  be  satis- 
factory. You  have  the  right  under  the  policy  to  call  for  an  appraisement  in 
case  of  disagreement  as  to  the  amount  of  loss.  Should  you  make  such  demand, 
I  shall  cheerfully  comply  with  it" 

From  all  of  this  it  appears  that  not  only  was  there  no  appraisement  • 
and  no  disagreement,  but  that,  before  his  duties  were  well  entered 
upon,  Mrs.  Darragh's  appraiser  withdrew,  and  that  his  withdrawal  was 
not  objected  to  by  the  defendant  companies.  This,  in  our  judgment, 
estops  them  from  now  insisting  that  tliis  abortive  and  imperfect  arbitra- 
tion should  conclude  the  rights  of  the  insured.  BiH  even  then  Mrs. 
Darragh  makes  it  clearly  to  appear  that,  while  she  will  no  longer 
assent  to  an  independent  arbitration  like  that  which  has  given  her  so 
much  trouble,  she  yet  recognizes  the  rights  of  the  insurers  to  call  for 
an  appraisement  under  the  policy  in  case  of  disagreement  as  to  the 
amount  of  loss ;  and  even  at  this  late  day  she  says,  "Should  you  make 
such  a  demand,  I  shall  cheerfully  comply  with  it."  Slangerup,  Mrs. 
Darragh's  arbitrator,  at  this  time  was  dying  of  cancer  of  the  throat. 
He  died,  indeed,  before  the  action  was  tried.  His  testimony,  which 
the  jury  accepted  as  true,  must  have  been  given  by  him  with  full  knowl- 
edge of  approaching  dissolution.  He  testifies  plainly  and  unmistak- 
ably to  the  effect  that  the  duties  of  the  appraisers  were  never  performed 
before  his  withdrawal,  and  that  there  had  been  no  such  disagreement  as 
would  have  justified  the  appearance  and  action  of  the  umpire.  It  fur- 
ther appears  that,  notwithstanding  the  earnest  objections  of  Mrs.  Dar- 
ragh to  his  withdrawal,  it  was  compelled  by  the  conduct  of  the  ap- 
praiser for  the  plaintiff  in  error.  Notwithstanding  all  of  this,  there- 
after Mr.  Hadley,  the  arbitrator  for  the  insurance  companies,  and  Mr. 
Johnson,  the  umpire,  reached  an  agreement  as  to  the  amount  of  loss, 
which  is  nearly  ten  thousand  dollars  less  than  the  agreed  value  of  the 
property  insured  and  the  amount  of  the  insurance  appearing  on  the 
face  of  the  policies.  It  is  to  be  observed  that  at  the  time  this  action 
was  taken  and  this  estimate  made  Mrs.  Darragh  had  no  appraiser,  and 
her  interests  were  not  represented  in  any  manner.  It  is  to  be  further 
observed  that  the  appointment  of  Mr.  Johnson  as  umpire  was  a  per- 
sonal trust,  and,  if  all  else  had  been  regularly  done,  this  would  have 
required  his  personal  participation  in  the  ascertainment  of  the  loss 
sustained.  But  Mr.  Johnson  was  otherwise  engaged,  and  sent  one  of 
his  employes  to  make  a  report  upon  which  his  own  conclusions  were 
based.  It  is  not  by  proceedings  of  this  character  that  Mrs.  Darragh 
can  be  debarred  her  constitutional  right  to  seek  established  justice  by 
suitable  applicaticm  to  the  court  having  jurisdiction. 

The  exceptions  haying  been  confined  to  the  trial  of  the  plea  in  bar, 
no  exceptions  or  assignments  of  error  having  been  presented  on  the 
trial  of  the  case  upon  its  merits,  and  no  error  appearing  in  the  action 
of  the  court  or  in  the  verdict  of  the  jury,  the  judgment  of  the  Circuit 
Court  18  affirmed. 
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GREEN  BAY  &  M.  CANAL  CO.  ▼.  NOBRia 

(Circait  Cooit  of  Appeals,  Second  Circuit    March  2,  1904.) 

No.  100. 

1.  DECBEE— CONSTBUCTION  —  SUPEBSEDEAS  —  PBOHIBITOET  INJUNCTION— VlOUk- 

TION. 

In  an  action  to  recover  water  rights  In  certain  ponds,  plaintiff  prayed 
judglnent  that  defendant  be  commanded  to  rebuild  and  restore  the  em- 
bankment and  drain  on  the  south  bank  of  the  river,  opposite  the  property 
conveyed  by  plaintiff  to  the  United  States  with  a  reservation  of  the  water 
power.  The  state  court  rendered  Judgment  that  plaintiff  was  the  owner 
of  the  water  power  created  by  the  dam  previously  erected,  and  adjudged 
that  defendant  be  perpetually  restrained  from  drawing  any  water  from 
the  pond  created  by  the  dam.  On  appeal,  it  appearing  that  defendant, 
instead  of  the  earth  embankment,  had  constructed  a  series  of  stone  piers, 
with  openings  between  the  same  which  could  be  closed  by  movable  gates, 
and  which,  when  closed,  operated  to  maintain  the  pond,  the  court  held 
.  >  that,  as  defendant's  headgates  would  stop  the  water  as  effectually  as 
would  an  embankment,  the  plaintiff  was  not  Injured  by  leaving  the  gates, 
and  that  the  refusal  of  the  injunction  as  prayed  was  a  proper  exercise 
of  the  trial  court's  discretion.  Held,  that  the  injunction  contained  in  the 
Judgment  of  the  state  court  was  prohibitive  only,  and  not  mandatory, 
and  was  therefore  not  suspended  by  a  supersedeas  bond  given  on  appeal 
to  the  United  States  Supreme  Court,  where  the  Judgment  was  affirmed* 

2.  Sake— Estoppel. 

The  fact  that  both  parties  to  a  suit  mistakenly  supposed  that  a  super^ 
sedeas  bond  on  an  appeal  from  the  Supreme  Court  of  the  state  to  the 
United  States  Supreme  Court  operated  to  suspend  a  prohibitory  Injunc- 
tion did  not  estop  one  of  the  parties  from  contending,  ia  an  action  on  the 
bond,  that  such  was  not  its  effect 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
For  opinion  below,  see  ii8  Fed.  923. 

This  cause  comes  here  upon  writ  of  error  to  review  a  final  Judgment  of  the 
Circuit  Court,  Southern  District  of  New  York,  dismissing  plaintiff's  amended 
complaint  on  the  merits,  upon  demurrer  thereto  for  Insufficiency  of  facts.  The 
action  is  at  law  upon  a  f^eral  statutory  supersedeas  bond  in  the  penal  sum 
of  $30,000,  given  by  defendant  and  three  other  co-sureties  upon  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States  to  review  a  final  judgment  entered 
in  the  circuit  court  of  Outagamie  county.  Wis.,  In  a  suit  in  which  the  Gre^i 
Bay  &  Mississippi  Canal  Company  was  plaintiff  and  the  Kaukauua  Wat^r 
Power  Company  was  defendant.  In  the  Wisconsin  suit  It  was  contended  that 
a  certain  pond,  from  which  the  Kaukauna  Company  was  drawing  water  pow- 
er for  the  use  of  some  mills  which  it  operated  (or  leased)  on  the  banks  of  the 
Fox  river,  was  part  of  a  system  of  ponds  and  canals  maintaining  slack- water 
navigation  on  said  river,  originally  owned  by  the  plaintiff;  that  the  same 
had  been  conveyed  by  plaintiff  to  the  United  States,  with  reservation  of  "the 
water  powers  created  by  the  dams  and  by  the  use  of  the  surplus  water  not 
required  for  the  purpose  of  navigation,  with  the  rights  of  protection  and  pres- 
ervation appurtenant  thereto";  that  a  necessary  part  of  such  work  was  an 
embankment  across  the  river  front  of  "lots  6  and  7,  where  they  abut  on  Pox 
river,  of  the  height  of  eight  or  ten  feet,  and  of  sufficient  thickness  and  strength 
to  hold  tbe  water  In  said  pond" ;  that  the  maintenance  of  such  embankment 
across  said  lots  was  necessary  to  the  maintenance  of  plaintiff's  water  power; 
and  that  the  Kaukauna  Company  had  "cut,  broken,  torn  away,  and  removed 
the  embankment  along  and  on  said  lot  6  for  the  space  of  about  200  feet" 
Plaintiff  prayed  Judgment  against  the  Kaukauna  Company,  commanding  it 
'*to  rebuild  and  restore  to  its  for^ier  state  and  condition  the  embankment 
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and  drain  on  said  south  bank  of  said  river  upon  and  across  said  lot  6."  The 
Wisconsin  action  was  tried  in  the  circuit  court,  was  appealed  to  the  Supreme 
Ck)urt  of  that  state,  and  upon  mandate  of  the  latter  court  there  was  entered 
the  final  judgment  in  said  circuit  court,  from  which  the  appeal  was  taken  to 
the  United  States  Supreme  Court,  and  the  bond  here  sued  upon  was  executed. 
That  Judgment  "considered  and  adjudged  that  the  plaintiff  is  the  legal  owner 
of  the  water  power  created  by  such  dam  [describing  it]  over  and  above  what 
is  required  for  navigation."  It  adjudged  $193.22  costs  to  plaintiffs,  and  or- 
dered and  adjudged  that  defendants,  the  Kaukauna  Company  and  others,  "be, 
and  they  hereby  are,  perpetually  restrained  from  drawing  any  water  from  the 
pond  maintained  by  the  dam  across  the  Fox  river,  *  •  *  mentioned  in 
the  complaint,  for  hydraulic  power."  The  supersedeas  bond  is  in  the  usual 
form;  the  condition  being  "that  if  the  said  defendants  above  named  shall 
prosecute  their  writ  of  error  to  effect  and  answer  all  damages  and  costs,  if 
they  shall  fail  to  make  their  plea  good,  then  the  above  obligation  to  be  void." 
The  judgment  appealed  from  was  affirmed  by  the  United  States  Supreme 
Court,  without  any  modification.  Kaukauna  Cot  v.  Miss.'  &  Green  Bay  Co., 
142  U.  S.  254,  12  Sup.  Ct  173,  35  L.  Ed.  1004.  It  seems  to  have  been  supposed 
by  all  parties  that  the  supersedeas  bond  operated  to  suspend  the  Injunction, 
and  the  Kaukauna  Company,  during  the  pendency  of  the  appeal,  continued 
to  draw  water  from  the  pond  for  hydraulic  power,  without  interference  or 
objection,  and  without  any  application  being  made  to  the  court  to  punish  it 
for  disobedience  of  the  injunction.  The  action  at  bar  la  brought  to  recover 
damages  for  such  continued  drawing  of  the  water. 

Moses  Hooper,  for  plaintiff  in  error. 

T.  N.  Rhinelander,  for  defendant  in  error. 

Before  LACOMBE  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts  as  above).  Demur- 
rer was  interposed  to  the  original  complaint,  land  the  points  raised  there- 
by were  discussed  by  Judge  Townsend  in  an  opinion  reported  in  Ii8 
Fed.  923.  He  referred  to  Hovey  v.  McDonald,  109  U.  S.  150, 3  Sup.  Ct 
136,  27  L.  Ed.  888,  and  Leonard  v.  Ozark  Land  Company,  115  U.  S. 
465,  6  Sup.  Ct.  127,  29  L.  Ed.  445,  and  held  that  a  supersedeas  does 
not  suspend  the  effect  of  a  prohibitory  injunction  pending  appeal. 
The  plaintiff  in  error  here  does  not  question  the  correctness  of  that 
conclusion ;  so  it  will  be  sufficient,  on  that  branch  of  the  case,  to  refer 
to  Judge  Townsend's  opinion.     That  opinion  contains  the  following : 

•The  parallel  which  the  plaintiff  seeks  to  draw  between  an  action  in  eject- 
ment and  a  hill  in  equity  for  an  injunction  fails,  for  the  reason  that  the  judg- 
ment in  ejectment  is  such  as  to  entitle  the  plaintiff  prevailing  to  have  the 
process  of  the  court  upon  that  very  judgment  carried  out  affirmatively  until 
the  party  in  possession  is  actually  removed.  A  supersedeas  in  such  case  stays 
the  active  force  of  the  judgment.  An  Injunction,  on  the  contrary,  does  not 
of  itself  change  the  status,  or  go  further  than  to  pronounce  upon  the  rights 
of  the  parties  and  forbid  the  doing  of  acts  inconsistent  with  those  rights." 

The  plaintiff,  in  the  hope  that  it  might  thereby  convince  the  court 
that  its  situation  was  similar  to  that  of  the  successful  plaintiff  in  eject- 
ment, amended  its  complaint  by  setting  forth  the  locus  in  quo  and  the 
proceedings  in  the  Wisconsin  courts  in  much  greater  detail.  It  is  now 
contended  that  the  injunction  was  not  merely  prohibitory,  but  man- 
datory as  well;  that  by  the  decision  of  the  Wisconsin  court  "in  effect 
it  was  adjudged  that  the  canal  company  was  the  owner  of  the  water 
power,  and  that  possession  thereof  should  be  taken  from  the  Kaukauna 
Company  and  transferred  to  the  plaintiff." 
128  F.— 57 
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If  the  injunction  were  in  fact  mandatory,  it  would  be  suspended  by 
the  appeal  and  supersedeas;  but  the  argument  of  plaintiff  in  error 
fails  to  convince  us  that  it  is  not  purely  prohibitive.  Manifestly  it 
is  prohibitive  in  form.  It  perpetually  enjoins  and  restrains  from  draw- 
ing any  water  from  the  pond  for  hydraulic  power.  It  is  to  be  noted 
that  the  embankment  and  the  headgates  which  the  Kaukauna  Com- 
pany had  placed  therein  were  located  wholly  on  property  of  that  com- 
pany, and  the  judgment  did  not  profess  even  to  put  the  canal  com- 
pany into  possession  of,  or  in  control  of,  either.  All  that  it  was  ad- 
judged the  plaintiff  owned  was  the  right  to  have  the  surplus  water 
from  the  pond  flow  onward  to  his  premises  without  being  reduced  in 
volume  by  drafts  of  the  Kaukauna  Company.  In  a  purely  technical 
sense  only  could  it  be  said  that  the  judgment  put  him  into  possession 
of  the  water  power.  Moreover,  not  only  is  the  form  of  injunction 
prohibitory,  but  that  form  was  selected  by  the  court  ex  industria. 

It  will  be  remembered  that  the  bill  prayed  that  the  Kaukauna  Com- 
pany be  commanded  "to  rebuild  and  restore  to  its  former  state  and 
condition  the  embankment  and  drain."  This  was  a  specific  prayer  for 
a  mandatory  injunction.  The  complaint  in  the  present  action  shows 
that  the  works  of  the  Kaukauna  Company  consisted  of  a  series  of 
stone  piers,  with  openings  between  the  same,  and  with  movable  gates 
or  slides  to  close  such  openings,  so  that,  when  such  slides  or  gates 
were  closed,  the  same  operated  to  maintain  the  mill  pond;  this  con- 
stituting what  may  be  termed  a  substituted  embankment,  in  place  and 
stead  of  the  original  earth  embankment.  Upon  the  trial  of  the  action 
in  the  Wisconsin  circuit,  that  court  found  that : 

"In  buUdiDg  Its  canal,  the  Kaukauna  Company  has  erected  and  maintained 
works  on  the  south  shore  of  the  river  that  does  the  same  service  that  was 
performed  by  the  embankment  mentioned  in  the  deed  from  John  Hunt" 

And  upon  appeal  the  Supreme  Court  of  Wisconsin  said : 

"Inasmuch  as  the  headgates  t6  the  defendant's  canal  stop  the  water  as  ef- 
fectually as  would  an  embankment  of  earth,  and  the  plaintiif  is  not  injured 
by  leaving  the  gates  as  they  are,  a  refusal  of  the  injunction  prayed  is  a  very 
proper  exercise  of  the  discretion  of  the  court" 

In  view  of  this,  we  fail  to  see  how  it  can  be  maintained  that  the  pro- 
hibitory injunction  which  was  granted  was  in  fact,  or  was  intended  to 
be,  the  mandatory  injunction  which  was  refused. 

It  is  further  contended  that  because,  prior  to  the  decision  in  the  Wis- 
consin court,  the  water  was  being  drawn  from  the  pond  through  the 
open  gates,  the  injunction  must  be  construed  to  be  mandatory,  as  well 
as  prohibitory,  on  the  ground  that  it  first  required  the  gates  to  be 
closed,  and  thereafter  to  be  kept  closed.  In  our  opinion,  this  distinc- 
tion is  too  fine  drawn  for  practical  application.  The  important  and 
controlling  feature  of  the  injunction  is  the  compelling  of  the  defend- 
ant to  refrain  in  the  future  from  doing  the  acts  complained  of.  It  is 
not  concerned  with  what  he  may  or  may  not  do  to  enable  himself  to 
comply  with  this  command  thereafter  to  refrain.  It  would  be  a  curi- 
ous nile  of  construction  which  would  hold  an  injunction  against  the 
use  of  machinery,  for  instance,  embodying  some  patented  improve- 
ment, to  be  mandatory  if  it  were  served  during  working  hours,  when 
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the  machinery  was  in  motion,  and  prohibitory  only  if  it  were  served 
at  night  or  during  the  midday  recess,  when  the  machinery  was  at  rest. 

We  find  no  force  in  the  suggestion  of  an  estoppel  resulting  from  the 
circumstance  that  all  parties  mistakenly  assumed  that  the  supersedeas 
stayed  the  operation  of  the  injunction. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


GHILBSSBO  y.  LYNG. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    Febroaxy  8»  1904.) 

No.  97e. 

!•  BbOSXBS— SaIS    of    IdlNCS— Subagents— Emplotment-Oitstoics— Knowl- 

SDOK. 

A  general  custom  in  a  certain  city  for  brokers  intmsted  with  the  sale 
of  mining  properties  to  employ  subagents  to  assist  in  securing  purchas- 
ers, and  to  allow  them  commissions  out  of  the  purchase  price  for  their 
services,  is  not  binding  on  the  owner  of  mining  claims  left  with  a  broker 
for  sale,  in  the  absence  of  proof  of  the  owner's  knowledge  thereof. 

2.   SaICK— CONTBADICTIirO  WaiTTEN   CoNTBACT. 

Where  a  broker  engaged  to  sell  certain  mines  agreed  to  effect  the  sale 
for  a  commission  of  6  per  cent,  evidence  of  a  custom  of  brokers  to  employ 
subagents  to  assist  in  the  sale,  and  to  allow  them  a  commission  out  of  the 
purchase  price  for  a  sale  affected,  was  inadmissible,  as  tending  to  vary 
the  unambiguous  agreement  of  the  parties. 

8.  BiAMB— VALiDirr  of  Custom— Public  Policy— Feaud. 

A  custom  of  brokers  in  a  certain  city  to  employ  subagents  to  assist  in 
securing  purchasers  for  mining  claims,  and  to  allow  them  commissions 
out  of  the  purchase  price  for  their  services,  ordinarily  secured  by  raising 
the  price  of  the  property,  was  contrary  to  public  policy,  as  directly  lead- 
ing to  fraud  and  questionable  practices. 

In  Error  to  the  District  Court  of  the  United  States  for^the  Second 
Division  of  the  District  of  Alaska. 

W.  V.  Rinehart,  Jr.,  and  Ballinger,  Ronald  &  Battle  (J.  J.  Kennedy, 
of  counsel),  for  plaintiff  in  error. 

Page,  McCutchen  &  Knight,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict Judge. 

ROSS,  Circuit  Judge.  This  was  an  action  at  law  brought  by  the 
defendant  in  error  in  the  court  below  to  recover  of  the  plaintiff  in  error 
certain  moneys  received  by  him  as  the  agent  of  the  plaintiff  below  and 
of  his  assignor,  one  Dexter,  on  the  sale  of  certain  mining  claims  situ- 
ated in  Alaska,  and  belonging  to  Lyng  and  Dexter,  respectively.  The 
case  shows  that  Lyng,  acting  for  himself  and  Dexter,  employed  the 
plaintiff  in  error,  Chilberg,  who  resided  at  Seattle,  Wash.,  to  sell  these 
claims,  agreeing  to  take  $2,000  cash  on  each  claim,  and  a  balance  of 
$23,000  for  Lyng's  claim,  and  $28,000  for  Dexter's  claim  by  September 
15»  1900;  "the  claims  to  be  worked  by  the  buyers  the  whole  season  or 

1 1.  See  Customs  and  Usages,  vol.  15,  Cent  Dig.  U  23,  21 
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until  Sept.  15th,  the  owners  to  get  one-half  or  will  take  one-third  of 
all  gold  taken  out  up  to  that  time" ;  Chilberg  to  receive  for  his  serv- 
ices in  tliat  behalf  a  commission  of  5  per  centum.  The  latter  effected 
a  sale  of  the  two  claims  to  a  Mr.  Strout,  acting  for  a  Mr.  Fleitmann, 
of  New  York,  and  was  so  prompt  in  remitting  (in  part)  that  he  tele- 
graphed Lyng  from  Seattle  to  San  Francisco  $3,770.70,  which  was 
$2,000  on  each  claim,  less  his  commission  of  5  per  centum,  amounting 
to  $200,  attorney's  fee  for  drawing  papers,  $15,  and  cost  of  telegrams, 
$14.30.  This  was  followed  by  a  letter  from  the  plaintiff  in  error  read- 
ing as  follows: 

-Seattle,  Wasb.,  May  14,  1900. 

"Mr.  R.  T.  Lyng,  Room  14,  MlHs  Building,  San  Francisco,  Cal. — ^Dear  Sir: 

1  have  to-day  wired  you  through  the  Crocker-Woolworth  National  Bank 
$3,770.70  covering  amount  accruing,  to  you  from  sale  of  Nos.  4  and  5  Below 
on  Anvil  Creek  as  consummated  by  me.  You  will  note  that  the  total  cash 
consideration  reads  $7,500.00,  $3,600  of  this  was  a  confidential  commission 
to  parties  who  brought  the  trade  about,  and  it  is  important  that  nothing  be 
said  about  it  so  it  can  reach  Mr.  Strout  in  Alaska  or  Mr.  Fleitmann  In  New 
York. 

"I£  it  should  become  public,  It  would  probably  spoil  the  balance  of  the  trade. 
As  this  sort  of  a  scheme  was  one  on  which  I  succeeded  in  raising  the  price  to 
come  out  of  the  ground  $7,000.00  on  each  claim  so  I  think  you  should  be  very 
well  pleased  with  the  whole  trade. 

"Mr.  Fleitmann  of  New  York  for  whom  Mr.  Strout  is  acting  Is  several  times 

over  a  millionaire,  and  able  and  willing  to  work  the  claims  out  if  they  show 

.  prospects,  if  it  requires  $100,000.00  to  do  it,  and  from  what  I  can  learn  these 

will  be  costly  mines  to  work.    It  has  been  hard  work  to  keep  the  sale  open 

until  the  last  papers  arrived,  and  the  'Knockers'  almost  spoiled  it  twice. 

"I  hope  you  will  be  satisfied  with  the  trade,  and  will  expect  the  balance 
of  my  commission  as  the  money  is  paid  over  to  you. 

"You  will  note  that  the  quitclaim  deeds  are  placed  in  escrow  with  the 
Alaska  Banking  and  Safe  Deposit  Co.,  of  Nome,  who  are  the  correspondents 
of  our  bank  here,  which  I  trust  will  be  satisfactory  to  you.  You  will  note 
also  that  I.  have  provided  that  you  receive  one-half  of  all  the  gold  taken  out 
instead  of  one-third  if  they  do  not  complete  the  purchase.  I  have  used  every 
endeavor  to,  promote  your  Interest  in  this  matter,  and  feel  highly  gratified 
that  it  is  consummated.  I  trust  that  you  will  observe  the  caution  I  have  re- 
quested as  to  the  $3,500.00  as  it  would  seriously  harm  friends  of  mine,  and 
be  detrimental  to  your  chance  of  completing  the  deal. 

"Enclosed  find  agreements,  also  location  notice  of  your  No.  4. which  I  re- 
turn to  you  as  requested.  I  also  enclose  the  first  power  of  attorney,  which 
you  sent  me,  and  which  was  not  used. 

•'With  kindest  regards,  J  remain,  Very  truly  yours, 

"Eugene  Chilberg.** 

The  purchaser  of  the  claims  subsequently,  and  prior  to  Dexter's  as- 
signment of  his  interests  to  Lyng,  paid  to  Dexter  $8,750  of  the  deferred 
payment,  5  per  centum  of  which  the  latter  paid  over  to  the  plaintiff 
in  error,  Chilberg,  and  also  paid  to  hyng  a  like  sum  of  $8,750  on  the 
deferred  payment  due  on  the  claim  sold  by  him,  the  defendant's  com- 
mission on  which  Lyng  had  not  paid  at  the  time  of  bringing  this  ac- 
tion. Dexter  having  thereafter  assigned  to  Lyng  all  of  his  rights  in 
the  premises,  the  latter  brought  the  present  action  to  recover  of  the 
agent,  Chilberg,  that  portion  of  the  cash  payment  made  by  the  pur- 
chaser on  the  two  claims  which  the  defendant,  Chilberg,  failed  to  pay 
over  to  the  owners  of  the  claims,  with  interest  and  costs. 

In  his  answer  to  the  complaint  the  defendant,  Chilberg,  denied  that 
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he  received  as  cash  payment  on  the  sale  of  either  of  the  claims  in 
question  any  other  or  greater  sum  than  $2,000^  and  also  set  up  in  de- 
fense— 

"That  it  was  then,  is  now,  and  at  all  times  herein  mentioned  has  been,  a  gen- 
eral custom,  usage,  and  practice  in  the  dty  of  Seattle  for  agents  intrusted 
with  the  sale  of  mining  properties  to  employ  subagents  and  brokers  to  assist 
in  securing  purchasers  for  such  properties,  and  to  allow  them  commisslcHis 
out  of  the  purchase  price  for  their  services.  That  defendant  followed  said 
general  custom,  usage,  and  practice,  and  employed  a  brewer  to  assist  in  secur- 
ing a  purchaser  for  said  claims,  and  agreed  with  said  broker  that  he  should 
have,  of  the  first  cash  payment  which  he  might  secure  from  any  purchaser, 
all  thereof  over  and  above  the  amount  fixed  by  the  plaintiff  as  such  cash 
payment,  all  of  which  was  by  the  defendant  promptly  reported  to  the  plaintiff, 
and  he  made  no  objection  thereto." 

On  the  trial  it  was  clearly  proved,  and  not  disputed,  that  the  defend- 
ant did  in  fact  receive  from  the  purchaser  $3,750  in  cash  on  each  claim, 
for  only  $2,000  of  which  did  he  account  to  the  owner  of  the  property. 
The  defendant  claimed,  and  so  the  testimony  showed,  that  he  employed 
his  cousin^  one  J.  E.  Chilberg,  to  assist  him  in  effecting  a  sale  of  the 
property,  to  whom  he  turned  over  $3,500  of  the  cash  paid  by  the  pur- 
chaser. There  was  no  evidence  tending  to  show  that  either  the  plaintiff 
or  his  assignor,  Dexter,  knew  of  any  such  arrangement  between  the  de- 
fendant, Chilberg,  and  his  cousin,  or  ever  authorized  any  such  arrange- 
ment, or  ever  varied  the  agreement  by  which  the  defendant,  Chilberg, 
was  employed  as  the  agent  of  Lyng  and  Dexter  to  sell  the  claims  for 
an  agreed  commission  of  5  per  centum  on  the  amount  of  sale.  Not 
only  did  the  evidence  fail  to  show  any  knowledge  on  the  part  of  the 
plaintiff  or  of  Dexter  of  any  such  custom  as  was  alleged  by  the  de- 
fendant, but  at  one  stage  of  the  trial,  when  the  defendant  was  endeavor- 
ing to  prove  that  the  alleged  custom  prevailed  in  Seattle,  the  court  pro- 
pounded to  one  of  the  attorneys  for  the  defendant  this  inquiry,  which 
was  answered  as  follows : 

'The  Ck>urt :  I  would  inquire  Just  at  this  stage,  Mr.  Binehart,  do  you  intend 
to  show  knowledge  or  Impute  knowledge  to  Mr.  Lyng — express  knowledge, 
knowledge  of  this  usage,  if  there  be  such  usage?  Mr.  Rinebart:  To  be  fair 
with  the  court,  I  cannot  promise  to  prove  express  knowledge — ^Mr.  Lyng  hav- 
ing testified  that  he  did  not  know  of  such  a  usage — but  I  think  I  can  show 
facts  which  will  charge  him  with  knowledge,  and  would  Justify  the  Jury  in 
believing  that  he  did  have  knowledge,  and  that  he  dealt  with  that  knowledge 
in  view." 

Nothing  was  given  in  evidence  tending  to  show  any  such  knowledge 
on  the  part  of  the  plaintiff  or  Dexter.  The  court  below  rightly  ex- 
cluded proof  of  any  such  custom  on  that  ground.  But  no  such  custom, 
if  it  existed,  could  avail  the  defendant,  for  the  reason,  first,  that  it 
would  be  inadmissible  to  thus  vary  the  unambiguous  agreement  of 
the  parties  (Thompson  v.  Riggs,  5  Wall.  663,  18  L.  Ed.  704 ;  Schooner 
Reeside,  2  Sumn.  567,  Fed.  Cas.  No.  11,657;  Keller  v.  Meyer,  74  Mo. 
App.  318;  Davis  V.  New  York  S.  S.  Co.  [Sup.]  54  N.  Y.  Supp.  78; 
Jefferson  v.  Burhans,  85  Fed.  949,  29  C.  C.  A.  481) ;  and,  secc«idly, 
such  custom,  if  it  cxist^I,  would  be  against  public  policy,  as  directly 
tending  to  lead  to  fraud  and  questionable  practices.  No  better  illus- 
tration of  this  fact  is  needed  than  that  afforded  by  the  letter  of  the 
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defendant  written  to  the  plaintiff  after  the  completion  of  the  transac- 
tion in  question,  where  he  said : 

"You  will  note  that  the  total  cash  consideration  reads  $7,500.  $3,500  of 
this  was  a  confidential  commission  to  parties  who  brought  the  trade  about, 
and  it  is  important  that  nothing  be  said  about  it  so  it  can  reach  Mr.  Strout 
In  Alaska  or  Mr.  Fleitmann  In  New  York.  If  it  should  become  public,  it  would 
probably  spoil  the  balance  of  the  trade.  As  this  sort  of  a  scheme  was  one 
on  which  I  succeeded  in  raising  the  price  to  come  out  of  the  ground  $7,000  on 
each  claim,  so  I  think  you  should  be  very  well  pleased  with  the  whole  trade. 
Mr.  Fleitmann  of  New  York,  for  whom  Mr.  Strout  is  acting,  is  several  times 
over  a  millionaire,  and  able  and  willing  to  work  the  claims  out  if  they  show 
prospects,  if  it  requires  $100,000  to  do  it,  and  from  what  I  can  leam«  these 
will  be  costly  mines  to  work.  It  has  been  hard  work  to  "keep  the  sale  open 
until  the  last  papers  arrived,  and  the  ^Knockers'  almost  spoiled  it  twice. 
♦  ♦  ♦  I  trust  that  you  will  observe  the  caution  I  have  requested  as  to  the 
$3,500,  as  it  would  seriously  harm  friends  of  mine,  and  be  detrimental  to  your 
chance  of  completing  the  deal.    ♦    •    ♦" 

See  De  Bussche  v.  Alt,  8  L.  R.  Ch.  Div.  286;  Geyser-Marion  G.  M. 
Co.  V.  Stark,  106  Fed.  558,  45  C.  C.  A.  467,  53  L.  R.  A.  684;  Day  v. 
Holmes,  103  Mass.  306;  E>odd  v.  Farlow,  11  Allen,  426,  87  Am.  Dec. 
726;  Hopper  V.  Sage  (N.  Y.)  20  N.  E.  350,  8  Am.  St.  Rep.  771 ;  Smith 
V.  Clews  (N.  Y.)  21  N.  E.  160,  4  L.  R.  A.  392,  11  Am.  St.  Rep.  627. 

The  court  below  properly  instructed  the  jury  to  render  a  verdict  for 
the  plaintiff,  less  5  per  centum  commission  on  the  $8,750  which  was 
subsequently  paid  to  him  by  the  purchaser,  to  which  the  defendant 
was  entitled  under  the  contract  between  the  parties. 

The  judgment  is  affirmed. 


McMANUS  et  al.  v.  CHOLLAR. 

(Circuit  Ck)urt  of  Appeals,  Fifth  Circuit    March  29, 1904.) 

No.  1,269. 

1.  Fedesal  CoTTBTft—JuBiSDiGTioN— Equitable  Defenses— State  Pbacticb. 

Since  the  federal  courts  sitting  in  Texas  observe  the  distinction  between 
legal  and  equitable  rights,  an  equitable  defense  cannot  be  maintained 
in  an  action  of  trespass  to  try  title  brought  on  the  law  side  of  a  federal 
court  sitting  in  that  state,  though  under  the  state  statutes  equitable  de- 
fenses are  available  in  such  ac^on  in  the  state  courts. 

2.  Same— Deeds— Construction— Pabol  Evidence. 

Where,  in  trespass  to  try  title,  there  was  no  ambiguity  In  any  of  the 
conveyances,  except  that  the  common  grantor  had  made  absolute  deeds 
to  different  parties  covering  the  same  tract  of  land,  and  the  words  of 
description  were  plain  and  unequivocal,  letters  written  by  such  grantor 
to  the  grantee  under  the  later  deed,  preliminary  to  the  conveyance  to 
him,  were  inadmissible  to  vary  or  explain  the  same. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Texas. 

J.  F.  Lanier,  for  plaintiffs  in  error. 

F,  D.  Minor  and  Geo.  C.  Greer,  for  defendant  in  error. 

Before  PARDEE,  Circuit  Judge,  and  SPEER  and  NEWMAN, 
District  Judges. 
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SPEER,  District  Judge.  This  is  a  writ  of  error  from  the  Circuit 
Court  of  the  Eastern  Wstrict  of  Texas.  The  case  with  relation  to 
which  the  plaintiffs  in  error  esteem  themselves  aggrieved  is  an  action 
of  trespass  to  try  title  to  land.  It  was  brought  by  Mary  R.  ChoUar 
against  \\'^illiam  P.  T.  McManus  and  others.  Verdict  was  directed 
against'  the  plaintiffs  in  error,  and  from  this  and  from  certain  rulings 
of  the  court  the  writ  of  error  was  granted. 

The  land  sued  for  lies  in  the  county  of  Hardin,  state  of  Texas,  and 
contains  420  acres.  This  is  described  in  the  plaintiff's  petition  as  "all 
of  that  certain  640-acre  survey  originally  granted  to  James  B.  Reaves, 
and  described  in  patent  No.  109,  volume  12,  dated  February  12,  i860, 
from  the  state  of  Texas  to  R.  O.  W.  McManus,  save  and  except  that 
certain  two  hundred  and  twenty  acres  off  the  south  portion  of  part  of 
said  survey,  ♦  ♦  *  described  in  the  deed  from  R.  O.  W.  Mc- 
Manus to  Caroline  A.  Parry,  dated  April  3,  i860."  The  tract  of  land 
sued  for  is  otherwise  described  as  the  same  embraced  in  a  certain  deed 
from  R.  O.  W.  McManus  to  James  W.  Danielson,  dated  August  17, 
1877.  There  was  also  a  claim  fop  damages  in  behalf  of  the  plaintiff 
in  the  court  below,  the  defendant  in  error  here,  which  were  alleged 
to  have  been  caused  by  the  detention  of  said  land.  The  damages  laid 
are  in  the  sum  of  $5,500,  and  there  is  an  alleged  continuing  damage 
of  $100  per  month. 

The  plaintiffs  in  error  answered  said  petition  in  the  Circuit  Court 
by  a  general  demurrer,  by  general  denial,  and  plea  of  not  guilty,  and 
by  alleging  that  the  cause  of  action,  if  any,  is  barred  by  the  statute  of 
limitations. 

The  statutory  remedy  by  action  of  trespass  to  try  title  is  defined  by 
the  following  provisions  of  the  Revised  Statutes  of  Texas : 

"Art  5248.  All  fictltlons  proceedings  In  the  action  of  ejectment  are  abolished, 
and  the  method  of  trying  titles  to  lands,  tenements,  or  other  real  property  shall 
be  by  action  of  trespass  to  try  title." 

"Art  5256.  The  defendant  in  such  action  may  file  only  the  plea  of  "not 
guilty'  of  the  Injuries  complained  of  in  the  petition  filed  by  the  plaintlflT  against 
him. 

"Art  6257.  Under  such  plea  of  •not  guilty*  the  defendant  may  give  in  evi- 
dence any  lawful  defense  to  the  action,  except  the  defense  of  limitation,  which 
shall  be  especially  plead." 

Under  these  and  some  other  statutes,  the  prevailing  jurisprudence 
in  the  state  courts  of  Texas  is  that  an  action  of  trespass  to  try  title 
can  be  maintained  or  defeated  on  equitable  titles  (see  Hart  v.  Turner, 
2  Tex.  374;  Johnson  v.  Byler,  38  Tex.  606;  Mayer  v.  Ramsey,  46 
Tex.  376;  Fuller  v.  Coddington,  74  Tex.  334,  12  S.  W.  47) ;  but  in  the 
courts  of  the  United  States,  although  sitting  in  the  state  of  Texas,  the 
distinction  between  equitable  and  legal  rights,  based  on  constitutional 
provisions,  has  always  been  maintained  (Sheirburn  v.  De  Cordova  et 
al.,  24  How.  423,  16  L.  Ed.  741 ;  Fenn  v.  Holme,  21  How.  481,  16 
L.  Ed.  198;  Johnson  v.  Christian,  128  U.  S.  374,  9  Sup.  Ct.  87,  32 
L.  Ed.  412;  Redfield  v.  Parks,  132  U.  S.  239,  10  Sup.  Ct.  83,  33  L.  Ed. 
327;  Carter  v  Ruddy,  166  U.  S.  493.  496,  17  Sup.  Ct.  640,  41  L.  Ed. 
1090).  Therefore,  whenever  an  action  of  trespass  to  try  title  is  brought 
on  the  law  side  of  the  United  States  courts,  an  equitable  defense  thereto 
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cannot  be  maintained,  and  it  follows  that  the  rights  of  the  parties  be- 
fore the  court  must  be  determined  upon  legal  as  distinguished  irom 
equitable  principles, 

A  brief  statement  of  the  evidence  will  indicate  how  important  is  the 
effect  of  this  rule  in  this  case : 

The  plaintiff  in  the  court  below  offered  a  patent  dated  February  lo, 
i860,  from  the  state  of  Texas,  granting  to  R.  O.  W.  McManus,  as 
assignee  of  James  B.  Reaves,  640  acres  of  land  in  the  form  of  a  square ; 
also  a  deed  from  R.  O.  W.  McManus  to  Caroline  A.  Parry,  dated 
April  3,  i860,  conveying  220  acres  of  the  south  end  of  the  survey 
which  accompanied  the  patent  of  James  B.  Reaves,  and  which  may  be 
termed  the  Reaves  survey;  also  a  deed  dated  August  17,  1877,  from 
R.  O.  W.  McManus  to  James  W.  Danielson,  conveying  420  acres,  the 
same  being  the  south  part  of  said  Reaves  survey.  It  will  be  presently 
seen  that  it  is  under  this  deed  that  the  plaintiff  in  the  Circuit  Court 
claims  title  to  the  land  in  controversy.  She  also  introduced  a  copy  of 
the  will  of  James  W.  Danielson,  who  it  appears  died  in  1886,  and  be- 
queathed ail  of  his  estate  to  her ;  ako  evidence  showing  she  had  paid 
the  taxes  on  420  acres  of  the  Reaves  tract  since  1887;  and  also  the 
two  letters  following,  from  R.  O.  W.  McManus  to  J.  W.  Danielson : 

'  "Moss  Bluff,  Liberty  CJo.,  Texas,  July  17 — 77, 
••Major  Danielson:  I  wrote  you  a  letter  by  Capt  Wreeford  who  was  here 
on  the  Schooner  Whisper.  From  what  he  said  you  have  no  use  for  the  boat, 
and  wished  to  sell  her,  and  as  money  is  so  scarce,  I  made  you  a  proposition 
to  gire  you  420  acres  of  land  adjoining  New  Sour  Lalce,  even  for  the  boat 
The  land  was  granted  to  me  as  assignee  of  J.  R.  Reeves,  title  perfect  and  all 
taxes  paid,  and  will  give  a  warrantee  deed.  The  land  is  all  heavily  timbered 
and  on  or  near  the  railroad  survey  from  Sabine  to  Dallas.  Now,  if  the  ex- 
change suits  you,  or  it  does  not,  let  me  know  at  once  by  sending  a  postal  card. 
I  will  give  you  the  patent  from  the  state  to  me.  So  you  will  have  the  claim 
of  title  complete.  If  you  conclude  to  trade,  make  out  a  bill  of  sale  to  the 
boat  in  due  form  and  acknowledge  it  before  a  justice,  and  send  the  boat  and 
will  make  deed  and  send  back -by  them  who  come  with  the  boat,  or  I  will  come 
and  make  out  the  papers  at  Harrisburg.    Please  let  me  know  your  .conclusion. 

"R.  O.  W.  McManus. 
"The  land  is  of  more  value  than  you  set  on  the  boat,  but  I  have  more  land 
than  I  can  manage,  hence  will  swap  even,  as  I  want  a  boat  just  now  to  go  to 
Sabine  for  lumber  for  fencing  a  pasture  for  my  beeves. 

"McM.    Answer  at  once."* 

• 

"•Moss  Bluff,  Liberty  County,  Tex.,  Aug.  6,  '77. 
••Mr.  J.  W.  Danielson,  Dear  Sir :  Your  postal  came  and  noted.  Myself  and 
wife  are  alone,  and  it  is  impossible  for  me  to  leave.  Now,  you  say  if  I  will 
increase  the  land  to  640  you  may  trade.  The  420  acres  is  really  of  more 
value  than  the  boat,  but  I  am  65  years  in  Dec.,  and  wish  to  get  my  land  matters 
closed  up,  as  my  children  have  all  left  me  and  will  not  assist  me  in  paying 
the  taxes.  I  intend  to  dispose  of  them  in  order  to  save  them  the  trouble  of 
fighting  for  them.  I  have  one  more  small  tract  of  good  land  and  timbered  of 
213  acres  in  the  same  neighborhood,  which  with  420  acres  equals  633  acres, 
titles  perfect  and  taxes  paid  to  this  year,  which  will  be  due  next  Spring. 
Now,  if  you  will  make  a  bill  of  sale  and  in  due  form  before  a  notary  and  send 
the  boat  to  my  house,  I  will  make  and  send  you  deeds  to  the  two  tracts  of 
land  duly  acknowledged,  with  the  chain  of  title.  I  can  get  a  load  of  ties  for 
her  here  from  M.  Haskiel  and  take  to  Harrisburg,  and  the  men  who  brings 
the  boat  can  run  her  in  that  trade  a  few  times,  so  they  will  make  a  little  by 
coming.  I  am  in  an  out  of  the  way  place  to  get  anywhere  only  by  boat,  hence 
I  am  compelled  to  have  one.    Of  course  I  expect  the  boat  to  be  in  good  order 
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and  tight,  and  that  you  will  send  everything  belonging  to  her.  We  are  trading 
on  honor  more  than  any  other  way,  as  I  did  not  examine  the  boat  when  here, 
was  only  on  deck. 

"Yours,  E.  O.  W.  McMa^us. 

"Decide  at  once,  as  I  may  have  to  go  to  Waco  soon.** 

It  was  admitted  that  R.  O.  W.  McManus  died  during  the  year  1883, 
and  that  the  defendants  in  the  Circuit  Court,  who  are  the  plaintiffs  in 
error  here,  are  his  heirs  at  law. 

After  the  evidence  was  submitted  the  trial  judge  directed  a  verdict 
in  the  following  language:  "Gentlemen  of  the  Jury:  Under  the 
facts  of  this  case  you  are  instructed  to  return  a  verdict  for  the  plaintiff 
for  the  land  sued  for" — and  judgment  pursuant  thereto  was  accord- 
ingly entered. 

From  this  statement  it  will  be  apparent  that  the  conflict  was  the  out- 
growth of  the  conditions  following:  R.  O.  W.  McManus  owned  all 
of  this  land,  amounting  to  640  acres.  It  is  undeniable  that  he  sold 
220  acres  off  of  the  south  end  of  said  survey  to  C.  A.  Parry.  There- 
after he  also  sold  to  James  W.  Danielson  420  acres  of  land,  the  same 
being  the  south  part  of  said  survey.  The  plaintiff  in  the  Circuit  Court, 
claiming  under  the  will  of  Danielson,  maintains  that  her  deed  to  420 
acres  off  the  south  part  of  said  survey  must  include  all  of  the  land 
which  R.  O.  W. 'McManus  had  not  sold  to  Parry.  It  follows  that  if 
this  contention  is  true  she  is  entitled  to  all  of  the  tract  except  that  to 
which  Parry  had  title.  This  would  altogether  oust  the  heirs  of  Mc- 
Manus. The  contention'  of  the  defendant  in  error  is  based  upon  what 
is  termed  by  her  counsel  "an  uncertainty  as  to  the  identity  of  the  tract 
of  land  intended  to  be  conveyed"  by  the  deed  from  McManus  to  Dan- 
ielson. There  is,  however,  no  ambiguity  in  any  of  the  conveyances. 
The  words  of  description  are  plain  and  unequivocal.  It  is  said  that 
the  uncertainty  arises  from  extrinsic  facts,  and  that  extrinsic  evidence 
is  admissible  to  show  this.  For  this  purpose  the  letters  of  McManus 
to  Danielson  were  offered  in  evidence.  There  is,  however,  as  stated, 
nothing  ambiguous  about  these  conveyances  save  the  fact  that  the 
grantor,  R.  O.  W.  McManus,  made  absolute  deeds  to  different  parties, 
conveying  the  same  tract  of  land.  The  deed  from  McManus  to  Caro- 
line A.  Parry  was  made  many  years  before  that  from  McManus  to 
Danielson,  and  conveyed  220  acres  oif  of  the  south  part  of  the  Reaves 
survey.  The  subsequent  letters  of  McManus  to  Danielson,  in  which 
he  offers  to  trade  420  acres  of  land  of  the  Reaves  survey  for  a  boat, 
are,  in  the  first  place,  incompetent  to  vary  or  explain  the  explicit  terms 
of  the  conveyance  he  had  previously  made  to  Parry,  or  that  which, 
with  equal  explicitness,  he  had  subsequently  made  to  Danielson.  But 
had  these  letters  been  admissible,  they  could  not  help  the  defendant 
in  error,  for  they  did  not  describe  or  identify  the  420  acres  to  which 
they  related.  The  evidence  that  Danielson  paid  taxes  from  1877  to 
18S6  on  420  acres  of  land  in  this  survey,  if  admissible,  would  be  equally 
indefinite.  The  question  here,  in  short,  is  not  what  R.  O.  W.  McManus 
intended  to  convey,  but  what  he  actually  did  convey.  In  determining 
this  we  are  restricted  to  the  language  of  his  deed,  and  since,  as  we 
have  seen,  this  is  wholly  without  ambiguity,  no  extraneous  evidence 
can  aid  in  its  construction.    This  question  has  been  several  times  be- 
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the  payment  of  interest  the  water  company  should  remain  in  possession 
of  the  rentals,  tolls,  and  revenues  as  fully  as  though  the  deed  of  trust 
or  mortgage  had  not  been  made,  and  free  from  tl^  control  and  inter- 
vention of  the  trustees.  If  the  action  under'  review  be  under  the  au- 
thority of  such  mortgage  and  pledge,  jurisdiction  fails,  because  Moores, 
a  citizen  of  Indiana,  would  in  such  case  be  an  indispensable  party. 

But  the  ordinance  under  which  the  franchise  was  granted  provided 
that  there  should  be  paid  to  such  trustee,  as  the  grantee  or  his  assigns 
may  elect,  the  rentals  in  question,  which  rentals  shall  be  devoted  by 
such  trustee  to  the  payment  of  interest  charges  on  the  bonds.  Taking 
this  provision  of  the  ordinance,  in  connection  with  a  certificate  by  the 
city  that  the  Farmers'  Loan  &  Trust  Company  has  been  designated  as 
such  trustee,  no  default  having  occurred  in  the  payment  of  interest, 
we  are  of  the  opinion  that  the  trust  created  by  the  ordinance  is  separate 
from  the  trust  created  by  the  .mortgage ;  from  which  it  follows  that 
Moores,  not  named  in  the  ordinance  trust,  is  not  an  indispensable  party, 
and  that  the  suit  was  rightly  brought  by  the  Farmers'  I^oan  &  Trust 
Company  without  joining  him. 

The  original  ordinance,  however,  was  not  to  the  Seymour  Water 
Company,  but  to  Willet  E.  McMillan,  his  heirs  and  assigns,  McMillan 
subsequently  assigning  the  same  to  the  Seymour  Water  Company. 
The  Farmers*  Loan  &  Trust  Company,  of  course,  derives  its  title 
from  the  ordinance  and  trust  agreement  between  the  city  of  Seymour 
and  McMillan.  It  is  insisted  that  the  Seymour  Water  Company  is 
assignee  of  McMillan,  whose  citizenship  is  not  averred,  and  from  this 
argued  that  jurisdiction  in  the  federal  court  cannot  be  maintained. 
Without  discussing  this  question,  we  are  content  to  rest  our  conclusion 
in  favor  of  jurisdiction  upon  the  authority  of  Superior  City  v.  Ripley, 
138  U.  S.  93,  II  Sup.  Ct.  288,  34  L.  Ed.  914. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


KRUGER  V.  GONSTABLB  et  aL  (two  cases). 

(Circuit  Court  of  Appeals,  Second  Circuit    March  10^  190i.) 

No.  123. 

L  Fkdebai,  Cottbts— Waivibb  of  Jury— Pindings— Review  ow  Erbob. 

Where  writs  of  error  are  prosecuted  in  cases  tried  to  the  court  on  stip- 
nlation  waiving  a  jury  trial,  as  authorized  by  Rev.  St  U.  S.  S  649  [U.  S. 
Comp.  St  1901,  p.  525],  providing  that  under  such  circumstances  the 
court's  findings  of  fact  shall  have  the  effect  of  a  verdict  of  a  jury,  the 
court  of  appeals  is  limited  to  reviewing  exceptions  taken  to  the  admission 
or  exclusion  of  evidence,  and  to  rulings  on  question  of  law. 

2.  Deeds— Warbantt  of  TrrLE— Evidence. 

In  an  action  for  breach  of  a  warranty  of  title,  a  prior  contract  for  the 
sale  of  the  property,  though  inadmissible  to  contradict  or  vary  the  terms 
of  the  deed  containing  the  warranty,  was  competent  to  show  that  the 
grantees,  prior  to  the  execution  of  the  conveyance  to  them,  knew  of  the 
existence  of  a  certaih  map  which  included  the  property  conveyed. 

a  Same. 

In  an  action  for  breach  of  a  warranty  of  title,  certain  deeds  and  mort- 
gages made  by  plaintiff's  grantors  w&ce  admissible,  as  bearing  on  the 
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gnestlon  of  an  alleged  dedication  by  plaintiff's  grantors  while  in  posses^ 
sion  of  the  property. 
4L  Sajce— Pboceedings  in  Other  Coubts— Record— Eftbct. 

The  proper  admission,  In  an  action  for  breach  of  a  warranty  of  title, 
of  the  record  of  certain  certiorari  proceedings  in  a  state  court,  did  not  ren- 
der evidence  in  such  proceedings  admissible  to  prove  the  facts  as  against 
the  parties  to  the  case  at  bar. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  opinion  below,  see  Ii6  Fed.  722. 

These  two  causes  come  here  upon  writs  of  error  to  review  the 
judgments  entered  therein,  dismissing  the  complaints  in  actions 
brought  to  recover  damages  for  breach  of  warranty  of  title. 

J.  Delahunty,  for  plaintiff  in  error. 
Jacob  F.  Miller,  for  defendants  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  These  cases  were  heard  and  determined  by  the 
court  upon  a  written  stipulation,  filed  with  the  clerk,  waiving  a  jury 
trial,  under  Rev.  St.  U.  S.  §  649  [U.  S.t;omp.  St.  1901,  p.  525].  The 
court  has  filed  an  exhaustive  opinion  reviewing  all  the  facts,  and  finding 
that,  upon  the  evidence,  there  is  no  proof  to  support  the  cause  of  ac- 
tion. Such  finding  has  the  same  effect  as  the  verdict  of  a  jury.  Rev. 
St.  U.  S.  §  649;  Dooley  v.  Pease,  180  U.  S.  126,  21  Sup.  Ct.  329,  45 
L.  Ed.  457 ;  Hathaway  v.  Cambridge  National  Bank,  134  U.  S.  494, 
10  Sup.  Ct.  608,  33  L.  Ed.  1004. 

On  these  writs  of  error,  there^re,  this  court  is  confined  to  a  review 
of  exceptions  taken  to  the  admission  or  exclusion  of  evidence,  or  to 
rulings  upon  questions  of  law.  Rev.  St.  U.  S.  §  700  [U.  S.  Comp.  St. 
1901,  p.  570] ;  Walker  v.  Miller,  59  Fed.  869,  8  C.  C.  A.  331 ;  Mercan- 
tile Trust  Co.  v.  Wood,  60  Fed.  346,  8  C.  C.  A.  658. 

Two  exceptions  only  were  taken  in  the  course  of  the  trial.  One  was 
founded  upon  an  objection  to  the  introduction  of  a  prior  contract  for 
the  sale  of  the  property  in  question,  on  the  ground  that  said  contract 
was  merged  in  a  subsequent  deed  to  plaintiff^s  grantors.  This  evi- 
dence was  not  admissible  to  contradict  or  vary  the  terms  of  the  deed, 
and  it  does  not  appear  that  it  was  admitted  for  any  such  purpose.  It 
was  clearly  admissible  to  show  that  the  grantees,  prior  to  said  convey- 
ance to  them,  knew  of  the  existence  of  a  certain  map  which  included 
said  lots. 

The  other  exception  is  founded  upon  a  formal  objection  to  the  intro- 
duction of  certain  deeds  and  mortgages  made  by  plaintiff's  grantors. 
This  evidence  was  admissible  as  bearing  upon  the  question  of  an  al- 
leged dedication  by  plaintiff's  grantors  while  in  possession  of  the 
property.  This  exception,  however,  is  not  discussed  in  the  brief,  and 
was  not  referred  to  in  the  argument  of  counsel. 

Counsel  for  plaintiff  does  not  question  the  correctness  of  the  rulings 
of  the  court  upon  the  questions  of  law,  but  only  contends  that  the  find- 
ings are  not  supported  by  the  evidence.  In  view  of  the  stipulation, 
these  facts  are  not  open  to  review  in  this  court.    The  fatal  error  on 
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vvhich  his  contention  is  based  is  that,  because  the  record  of  certain  cer- 
tiorari proceedings  in  the  New  Jersey  courts  was  properly  admitted 
in  these  cases,  the  evidence  therein  is  admissible  to  prove  the  facts  as 
against  the  parties  herein. 

Independently  of  these  considerations,  however,  we  have  examined 
the  record  and  are  satisfied  that,  in  any  view  of  the  case,  the  conclusion 
reached  by  the  court  below  was  correct,  and  that  there  was  no  proof  of 
a  dedication  of  the  land  in  question  before  the  execution  and  delivery 
of  the  deeds  to  plaintiff's  grantor. 

The  judgments  are  affirmed. 


UNITED  STATES  v.  BLENDAUR. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    March  1,  1904) 

No.  973. 

1.  Public  Lands— Fobbst  Resebves— Lands  Subject  to  be  Set  Apabt. 

The  15  townships  of  land  in  the  Bitter  Root  Valley,  Mont,  formerly 
occupied  by  the  Flathead  Indians,  which  by  Act  June  6,  1872,  c.  308,  17 
Stat  226,  providing  for  the  rApoval  of  the  Indians  therefrom,  were  made 
subject  to  sale,  and  to  which  the  homestead  laws  were  extended  by  Act 
Feb.  11,  1874,  c.  25,  18  Stat  15,  became  a  part  of  the  general  public  do- 
main, and,  as  such,  were  subject  to  Act  March  3,  1891,  c.  561,  26  Stat 
1103  [U.  S.  Comp.  St.  1901,  p.  1537],  authorizing  the  President,  by  procla- 
mation, to  set  apart  forest  reservations  in  "public  lands." 

2.  Same~-Constbuction  of  Statute— Meaning  op  Wobds  "Public  Lands." 

The  words  "public  lands"  are  not  always  used  in  the  same  sense  in 
acts  of  Congress,  and  should  be  given  such  meaning  in  any  act  as  com- 
ports with  its  purpose  and  Intent 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana, 

For  opinion  below,  see  122  Fed.  703. 

This  action  was  instituted  by  the  United  States  to  recover  from  the  defend- 
ant the  sum  of  $28,  the  value  of  20  trees  alleged  to  have  been  wrongfully  cut 
by  him  on  certain  lands  situate  in  the  Gomo  Reserve,  in  the  Missoula  Land 
District,  in  the  state  of  Montana.  The  defendant,  in  his  answer,  denies  that 
plaintiff  was  the  owner  of  the  land  upon  which  the  trees  Vere  cut;  denies 
all  damages  charged  against  him;  and,  for  an  affirmative  defense,  alleges 
that  the  lands  described  in  the  complaint  are  not,  and  since  the  5th  day  of 
June,  1872,  have  not  been,  public  lands,  and  that  neither  the  President  of  the 
United  States,  nor  any  officer  thereof,  has  the  right,  power,  or  authority  to  set 
apart  as,  or  declare  the  lands  mentioned  in  the  complaint  to  be,  a  part  of  any 
forest  reserve;  that  the  said  lands  are  embraced  within  the  15  townships 
above  the  Lo  Lo  Fork  of  the  Bitter  Root  River,  In  the  Bitter  Root  Valley,  re- 
ferred to  in  the  act  of  Congress  approved  June  5.  1872,  c.  308,  17  Stat  226, 
as  such  15  townships  have  been  definitely  fixed  and  determined  by  the  survey 
and  maps  of  the  said  Bitter  Root  Valley  approved  by  the  Department  of  the 
Interior ;  that  on  the  3d  day  of  February,  1892,  an  order  was  transmitted  by 
the  Commissioner  of  the  General  Land  Office  to  the  register  and  receiver  of 
the  United  States  land  office  at  Missoula,  Mont,  purporting  to  reserve  from 
disposition,  under  the  general  laws  of  the  United  States,  certain  lands  in  the 
Bitter  Root  Valley,  embracing  the  lands  described  in  the  complaint  herein, 
and  designating  the  said  lands  as  the  "Lake  Como  Forest  Reserve,"  and  that, 
save  for  the  said  order,  no  act  was  ever  done  or  performed  by  the  President 
of  the  United  States,  or  by  the  Land  Department  creating  ix  purporting  to 
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create  any  forest  reserve  embracing  said  lands;  that  on  or  abont  Jnly  14, 
1899.  the  CJommisaloner  of  the  General  Land  Office  addressed  a  letter  to  the 
receiver  of  the  United  States  land  office  at  Missoula,  Mont,  directing  the  said 
officer  not  to  dispose  of  certain  lands  in  the  Bitter  Root  Valley  embracing  the 
lands  mentioned  in  the  complaint  herein,  and  purporting  to  set  apart  and  re- 
serve the  same,  pending  the  determination  of  the  advisability  of  including  the 
same  in  the  Bitter  Root  Forest  Reserve,  but  defendant  avers  that  no  action 
has  ever  been  taken  by  the  President  of  the  United  States,  or  by  the  Land 
Department  of  the  government,  to  embrace  or  include  the  same  in  the  said 
Bitter  Root  Forest  Reserve.  Defendant  further  avers  that  he  is,  and  at  all 
times  herein  mentioned  was,  a  citizen  of  the  United  States,  over  the  age  of 
21  years,  and  that  he  has  never  entered  any  lands  under  the  provisions  of  the 
homestead  act,  and  that  on  the  15th  day  of  July,  1899,  he  settled  on  the  lands 
mentioned  in  the  complaint  herein  with  the  intention  at  that  time  to  enter  the 
same  and  acquire  title  to  the  same  under  the  provisions  of  the  homestead  laws 
of  the  United  States;  that,  with  a  view  to  the  perfection  of  his  settlement 
upon  the  said  lands,  and  to  enable  him  to  construct  a  house  thereon  and  to 
establish  his  residence  thereon,  he  cut  down  certain  trees  growing  thereon,  in< 
tending  to  use  the  logs  which  might  be  hewn  therefrom  to  construct  a  residence 
for  himself  upon  the  said  land,  and  that  the  said  trees  so  cut  down  were  used 
by  the  defendant  on  the  said  land  in  constructing  his  said  residence,  and  that 
the  trees  so  cut  down  are  the  trees  referred  to  In  the  complaint  herein  as  hav- 
ing been  on  the  said  land  wrongfully  and  unlawfully  cut  down,  and  that  the 
use  of  the  same  in  the  construction  of  his  said  residence  constitutes  the  con- 
version and  disposition  of  the  same  referred  to  in  the  complaint ;  and  that  the 
entry  so  as  aforesaid  made  by  the  defendant  upon  the  said  lands  for  the 
purpose  of  making  a  settlement  thereon,  with  a  view  to  acquire  title  to  the 
same  under  the  homestead  laws  of  the  United  States,  constitutes  the  entry 
complained  of  in  the  complaint,  and,  by  reason  of  the  facts  aforesaid,  the  de- 
fendant denies  that  his  said  entry  was  wrongful  or  unlawful,  or  that  his  cut- 
ting of  the  said  timber  was  wrongful  or  unlawful,  or  that  he  converted  the 
same.  To  this  answer  the  plaintiff  Interposed  a  demurrer  upon  the  grounds 
"that  the  affirmative  allegations  contained  in  said  defendant's  answer  did  not, 
nor  did  either  or  any  of  them,  state  facts  sufficient  to  constitute  a  defense  to 
the  cause  of  action  set  out  in  plaintiff's  complaint  herein."  The  court  below 
overruled  this,  demurrer.  The  plaintiff  declined  to  file  any  replication  to  the 
answer,  and  elected  to  stand  upon  its  demurrer,  whereupon  the  court  ordered 
the  complaint  dismissed.  From  the  judgment  of  dismissal  the  plaintiff  sued 
out  a  writ  of  error  to  this  court,  assignli^  as  error :  **(1)  The  court  erred  in 
overruling  the  demurrer  interposed  by  the  plaintiff  to  the  affirmative  matter 
set  up  in  defendant's  answer.  (2)  The  court  erred  in  rendering  judgment  in 
said  cause  against  said  plaintiff  and  dismissing  said  action." 

Carl  Rasch,  U.  S.  Atty.,  and  Fred  A.  Maynard,  Sp.  Asst.  U.  S.  Atty. 
E.  E.  Hershey  and  T.  J.  Walsh,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HAWLEY,  Dis- 
trict  Judge, 

HAWLEY,  District  Judge,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court 

Did  the  court  err  in  overruling  the  demurrer  to  the  answer?  Was 
the  land  described  in  the  complaint  subject  to  homestead  entry  on  the 
15th  day  of  July,  1899,  when  defendant  entered  thereon  for  the  pur- 
pose of  making  a  settlement  under  the  homestead  law,  as  alleged  in 
his  answer,  or  had  the  land  at  that  time  or  prior  thereto  been  legally 
set  apart  and  reserved  as  a  forest  reservation  ? 

Section  24  of  the  act  of  March  3,  1891,  reads  as  follows: 

"That  the  President  of  the  United  States  may,  from  time  to  time,  set  apart 
and  reserve,  in  any  state  or  territory  having  public  land  heariag  forests,  in 
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any  part  of  the  public  lands  wholly  or  In  part  covered  with  timber  or  under- 
growth, whether  of  commercial  value  or  not,  as  public  reservations^  and  the 
President  shall,  by  public  proclamation,  declare  the  establishment  of  such 
reservations  and  the  limits  thereof."  26  SUt  U03,  a  561  [U.  S.  €omp.  St 
1901,  p.  1537]. 

The  contention  of  appellee  is  that  the  land  in  question  could  not  be 
legally  set  aside  as  a  part  of  a  forest  reservation,  because  the  lands 
in  the  Bitter  Root  Valley  above  the  Lo  Lo  Fork  were  not  "public 
lands,"  but  had  been  previously  set  apart  for  a  special  purpose,  to  wit, 
the  right  of  homestead  entry  under  the  provisions  of  the  act  of  June 
5,  1872,  and  the  act  approved  February  11,  1874,  and  the  appropria- 
tion act  of  June  22,  1874,  the  respective  provisions  of  which  read  as 
follows : 

Act  of  June  5,  1872,  c  308,  17  Stat.  226: 

"Section  1.  That  it  shall  be  the  duty  of  the  President,  as  soon  as  prac- 
ticable, to  remove  the  Flathead  Indians  (whether  of  full  or  mixed  bloods),  and 
all  other  Indians  connected  with  the  said  tribe,  and  recognised  as  members 
thereof,  from  Bitter  Root  Valley,  in  the  territory  of  Montana,  to  the  general 
reservation  in  said  territory  (commonly  known  its  the  Jocko  Reservation), 
which  by  a  treaty  concluded  at  Hell  Gate,  in  the  Bitter  Root  Valley,  July  six- 
teenth, eighteen  hundred  and  fifty-five,  and  ratified  by  the  Senate  March  eighth, 
eighteen  hundred  and  fifty-nine,  between  the  United  States  and  the  confeder- 
ated tribes  of  Flathead,  Kootenai,  and  Pend  d'Oreille  Indians,  was  set  apart 
and  reserved  for  the  use  and  occupation  of  said  confederated  tribes." 

Act  of  February  11,  1874,  c.  25,  18  Stat.  15: 

"Section  1.  The  time  of  sale  and  payment  of  pre-empted  lands  In  the  Bitter 
Root  Valley,  in  the  territory  of  Montana,  is  hereby  extended  for  the  period  of 
*  two  years  from  the  expiration  of  the  time  allotted  in  the  act  entitled  'An  act 
to  provide  for  the  removal  of  the  Flathead  and  other  Indians  from  the  Bitter 
Root  Valley,  in  the  territory  of  Montana,'  approved  June  fifth,  eighteen  hun- 
dred and  seventy-two. 

**Sec.  2.  That  the  benefit  of  the  homestead  act  is  hereby  extended  to  all  the 
settlers  on  said  lands  who  may  desire  to  take  advantage  of  the  same." 

Appropriation  act  of  June  22^  1874,  c.  389,  18  Stat.  173: 

"For  the  second  of  ten  installments  to  be  paid,  under  direction  of  the  Presi- 
dent, to  the  Flathead  Indians  removed  from  the  Bitter  Root  Valley  to  the 
Jocko  Reservation,  in  the  territory  of  Montana,  five  thousand  dollars:  pro- 
vided, that  the  proceeds  of  the  sales  of  land  in  Bitter  Root  Valley,  Montana 
Territory,  referred  to  in  the  second  section  of  the  act  of  Ck>ngres8  approved 
June  fifth,  eighteen  hundred  and  seventy-two,  entitled  'An  act  to  provide  for 
the  removal  of  the  Flathead  and  other  Indians  from  the  Bitter  Root  Valley, 
in  the  territory  of  Montana,'  shall  be  paid  into  the  Treasury  of  the  United 
States  in  the  same  manner  that  other  moneys  derived  from  the  sale  of  other 
public  lands  are  now  paid  in :  and  provided  further,  that  in  lieu  of  the  amount 
provided  to  be  set  apart  th^efrom  by  the  act  of  Congress  of  June  fifth, 
eighteen  hundred  and  seventy-two,  hereinbefore  referred  to,  there  shall  be 
annually  appropriated  out  of  any  money  in  the  Treasury  of  the  United  States 
not  otherwise  appropriated,  the  sum  of  five  thousand  dollars,  for  the  period 
of  ten  years,  to  be  expended  under  the  direction  of  the  President,  in  the 
manner  deemed  for  the  best  good  of  the  Indians  who  have  been  removed  from  . 
Bitter  Root  Valley :  and  provided  further,  that  no  part  of  said  sum  shall  be 
paid  to  any  Indian  of  said  tribe  who  shall  not  have  settled  upon  the  Jodso 
Reservation." 

Lands  to  which  a  homestead  claim  may  attach  must  necessarily  be 
a  part  of  the  general  public  domain,  and  must  be  unappix)priated  lands 
not  held  back  or  reserved  for  any  special  or  public  purpose.    It  will 
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be  admitted,  for  the  purposes  of  this  opinion,  that  prior  to  the  order 
made  on  February  3,  1892  (set  forth  in  defendant's  answer),  the  lands 
in  the  Bitter  Root  Valley  above  the  Lo  Lo  Fork  were  subject  to  home- 
stead entry,  and  that  the  rights  of  parties  who  had  entered  in  good 
faith  for  the  purpose  of  making  a  settlement  thereon  could  not  be 
divested  by  said  order.  But  the  withdrawal  of  the  lands  for  forestry 
purposes  was  not  in  violation  of  any  of  the  provisions  of  the  act  of 
June  5,  1872.  The  lands  were  ceded  by  the  Indians,  and  their  sale 
was  directed  by  said  act.  There  was  no  reservation  of  the  lands  or 
of  any  interest  therein  to  the  use  of  the  Indians — only  an  appropria- 
tion arising  from  the  sale.  That  appropriation  was  satisfied  by  the 
act  of  June  22,  1874,  from  the  general  funds  of  the  Treasury.  The 
government  had  the  power  and  couM  at  any  time  thereafter  reserve 
the  lands  for  any  public  purpose.  They  were  subject  to  reservation 
for  public  purposes,  the  same  as  other  public  lands.  The  contention 
of  appellee  that  they  were  not  public  lands,  because  these  words  in- 
dicate only  such  lands  belonging  to  the  United  States  "as  are  subject 
to  sale  or  other  disposition  under  general  laws'*  (Wilcox  v.  Jackson, 
13  Pet.  498,  513,  10  L.  Ed.  264;  Leavenworth,  L.  &  G.  R.  Co.  v. 
United  States,  92  U.  S.  733,  23  L.  Ed.  634;  Newhall  v.  Sanger,  92 
U.  S.  761,  23  L.  Ed.  769;  Bardon  v.  R.  R.  Co.,  145  U.  S.  535,  12 
Sup.  Ct.  856,  36  L.  Ed.  806;  Mann  v.  Tacoma  Land  Co.,  153  U.  S. 
273,  14  Sup.  Ct.  820,  38  L.  Ed.  714;  Barker  v.  Harvey,  181  U.  S. 
481,  491,  21  Sup.  Ct  690,  45  L.  Ed.  963),  cannot  be  sustained.  The 
words  "public  lands"  are  not  always  used  in  the  same  sense.  Their 
tme  meaning  and  effect  are  to  be  determined  by  the  context  in  which 
they  arc  used,  and  it  is  the  duty  of  the  court  not  to  give  such  a  mean- 
ing to  the  words  as  would  destroy  the  object  and  purpose  of  the  law 
or  lead  to  absurd  results.  There  are  m.any  cases  where  the  courts 
have  been  called  upon  to  decide  the  meaning  of  these  words.  In 
United  States  v.  Bisel,  8  Mont.  20,  30,  19  Pac.  251,  the  court,  after 
referring  to  the  decisions  in  Wilcox  v.  Jackson,  Newhall  v.  Sanger, 
and  other  cases,  said : 

"There  is  no  statutory  definition  of  the  words  *public  lands,'  and  the  meaning 
of  them  may  vary  somewhat  in  different  statutes  passed  for  different  purposes, 
and  they  should  be  given  such  meaning  in  each  as  comports  with  the  intention 
of  Congress  in  their  use." 

See,  also,  Heydenfeldt  v.  Daney  G.  &  S.  M.  Co.,  10  Nev.  290,  314 ; 
Id.,  93  U.  S.  634,  640,  23  L.  Ed.  995 ;  Beecher  v.  Wetherby,  95  U.  S. 
517,  24  L.  Ed.  440;  Frost  v.  Wenie,  157  U.  S.  46,  15  Sup.  Ct  532,  39 
L.  Ed.  614;  Minnesota  v.  Hitchcock,  185  U.  S.  373,  393,  22  Sup.  Ct. 
650,  46  L.  Ed.  954;  McFadden  v.  Mountain  View  M.  &  M.  Co.,  97 
Fed.  670,  680,  38  C.  C.  A.  354;  State  v.  Kennard  (Neb.)  78  N.  W. 
282 ;  Rierson  v.  St.  Louis  &  S.  F.  Ry.  Co.  (Kan.  Sup.)  51  Pac.  901. 

The  title  to  the  land  in  question  was,  at  the  time  of  the  passage  of 
the  act  of  March  3,  189 1,  in  the  government  The  land  was  a  part  of 
the  public  domain,  and  was  public  land  of  the  United  States,  within  the 
true  intent  and  meaning  of  those  words,  as  used  in  section  24  of  said 
,  act,  and  continued  in  that  condition  up  to  the  time  the  orders  were 
issued  setting  aside  and  reserving  said  land  as  a  part  of  the  forest  re- 
serve, and  thereafter  was  not  subject  to  homestead  entry,  Blendaur, 
128F.-n68 
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therefore,  was  at  the  time  he  cut  the  trees  in  question  a  mere  trespasser 
upon  the  land.     His  answer  stated  no  defense  to  the  action,  and  the 
demurrer  interposed  thereto  should  have  been  sustained. 
The  judgment  of  the  District  Court  is  reversed. 


BATON  ROUGE  ft  B.  S.  PACKET  CO.  et  al.  v.  OEOROB. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  8,  1901.) 

No.  1,270. 

1.  SmppiNO— Pilots— Emplotment^-Contracts. 

Where  a  steamboat  was  engaged  in  the  regular  coasting  trade  on  in- 
land rivers,  a  contract  for  the  employment  of  a  pilot  for  the  term  of  one 
year,  at  the  rate  of  $100  per  month,  payable  weekly  by  the  master  of  such 
vessel,  was  reasonable  and  binding  on  the  vesseL 

2.  SAMB—AppBAir— Findings  of  Distbict  Judob—Revibw. 

On  a  libel  in  admiralty  for  breach  of  a  contract  for  the  employment  of 
a  pilot,  a  finding  by  the  District  Judge,  on  conflicting  evidence,  that  a  time 
contract  was  in  fact  made,  would  not  be  set  aside  on  appeal  as  contrary 
to  the  weight  of  evidence. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  in  Admiralty. 

The  following  is  the  statement  of  the  case  and  the  opinion  of  the 
District  Judge: 

This  is  a  libel  in  rem  by  George  George,  who  avers  that  he  was  employed 
as  pilot  on  board  the  steamer  Julien  Poydras  for  the  term  of  one  year, 
at  the  rate  of  $100  per  month,  payable  weekly;  that  under  the  contract  he 
performed  his  duties  as  pilot  from  September  20,  1901,  until  December  23, 
1901,  when  the  vessel  was  laid  up  and  the  libelant  was  discharged.  He  sues 
for  the  balance  of  his  wages  under  the  contract,  viz.,  for  $898.87.  The  claim- 
ant answered  denying  that  the  contract  was  for  a  term  .of  one  year,  and  aver- 
red that  the  employment  was  a  hiring  at  will,  and  not  for  a  definite  period, 
and  that  all  wages  due  him  were  paid  to  him  on  his  discharge.  The  evidence 
showed  that  libelant  earned  as  pilot  on  another  vessel  $480.32  between  his 
discharge  in  this  case  and  September  20,  1902. 

PARLANGE,  District  Judge.  It  is  perfectly  clear  that  the  libelant  had  a 
binding  contract  with  the  boat  for  a  fixed  term,  as  claimed  by  him,  and  that 
he  was  discharged  without  cause.  The  master  has  admitted  the  contract. 
This  contract  was  a  reasonable  and  proper  one  under  the  circumstances  dis- 
closed by  the  evidence,  and  the  boat  should  be  held  to  it 

The  contract  was  executed  in  part  Its  continuation  and  completion  was 
prevented  by  the  boat,  and  not  by  any  act  or  omission  of  the  libelant 

It  is  clear  that  the  libelant  is  entitled  to  recover  the  damages  which  the 
breaching  of  the  contract  has  caused  him,  and  that  he  has  a  lien  on  the  boat 
for  such  damages.  Among  other  cases,  see  The  Wanderer  (0.  0.)  20  Fed.  655, 
by  Circuit  Judge  Woods,  concurred  in  by  Mr.  Justice  Bradley;  The  Mary 
Elizabeth  (O.  C.)  24  Fed.  397,  by  Circuit  Judge  Pardee ;  The  Oscoda  (D.  C.) 
66  Fed.  347,  by  Judge  Coxe;  Judge  (now  Mr.  Justice)  Brown  in  Scott  et  al. 
V.  The  Ira  Chaffee  <D.  C.)  2  Fed.  401,  especially  at  pages  401  and  403. 

But  the  wages  which  the  libelant  earned  after  his  dismissal  from  the  Julien 
Poydras  must  be  deducted  from  the  aggregate  claimed  by  him  In  his  libel.  Two 
adjudicated  cases  were  cited  in  behalf  of  the  libelant  in  which  it  was  held 
that  certain  set-offs  to  mariners'  wages  would  not  be  allowed.  These  author- 
ities are  sound,  but  they  do  not  apply.  This  is  not  a  suit  for  mariners*  wages ; 
it  is  a  suit  for  compensatory  damages  for  the  breach  of  a  contract  The  de- 
ductions should  be  made.    See  Judge  Benedict  in  Fee  et  al  v.  Orient  Fertilis- 
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Ing  Co.  (D.  0.)  36  Fed.  509.  Notice  Watts  v.  Camors,  115  V.  S.  353,  6  Sap.  Ct. 
91,  29  L.  Ed.  406,  especially  at  pages  361,  362,  115  U.  S.,  and  pages  94,  95,  6 
Sup.  Ct,  29  L.  Ed.  406. 

There  will  be  a  decree  In  fayor  of  the  libelant  for  the  aggregate  claimed  by 
him,  less  the  amount  he  earned,  within  the  term  of  the  contract,  after  his  dis- 
charge from  the  Julien  Poydras. 

Bernard  Bruenn,  for  libelant 

John  D.  Grace,  for  Claimant  Baton  Rouge  &  Bayou  Sara  Packet  Co. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  is  an  appeal  from  a  decree  in*  rem  to  enforce 
a  time  contract  for  the  employment  of  a  pilot  on  the  steamboat  Julien 
Poydras,  running  in  the  regular  trade  on  the  Mississippi  and  Atcha- 
falaya  rivers.  That  contracts  for  a  reasonable  time  can  be  made  for  the 
employment  of  pilots  on  boats  engaged  in  making  regular  trips  in  the 
coastwise  trade  is  settled  in  this  circuit  by  The  Wanderer  (C.  C^  20 
Fed.  655,  and  The  Mary  Elizabeth  (C.  C.)  24  Fed.  398. 

The  only  open  question  on  this  appeal,  therefore,  is  whether  such  a 
contract  was  made  between  the  libelant,  George  George,  and  the 
master  of  the  Julien  Poydras.  On  this  question  the  evidence  is  not 
only  confused,  but  very  conflicting,  and,  if  the  case  were  before  us  as 
an  original  proposition,  we  might  well  find  on  the  evidence  adduced 
that  the  alleged  contract  is  not  sufficiently  proven.  As  the  case  is  now 
before  us  on  appeal,  however,  we  find  that  the  learned  District  Judge, 
reviewing  the  question  in  an  opinion  transmitted  with  the  record,  luis 
found  that  the  contract  was  proved,  and,  as  he  says,  '^admitted  by  the 
master."  To  now  hold  otherwise  would  be  merely  to  substitute  our 
conclusion  on  evidence  for  that  of  the  District  Judge  when  we  are  by 
no  means  satisfied  that  error  can  be  predicated  on  his  finding. 

Under  these  circumstances,  the  majority  of  this  court  are  of  opinion 
that  the  decree  appealed  from  should  be  affirmed;  and  it  is  so  ordered. 


FLORENCE  COTTON  OIL  CO.  V.  ALABAMA  TOWBOAT  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circu'.t.    April  8^  1904.) 

No.  1,305. 

1,  Adhibaxtt— Mabitiicb  Contbact— Bbbach— Davaoks. 

A  contract  by  the  master  of  a  steamboat  to  collect  and  transport  certain 
cotton  seed  from  one  port  to  another  within  a  reasonable  time,  for  freight 
specified,  is  a  maritime  contract,  a  breach  of  which  entitles  the  shipper 
to  recover  damages  in  admiralty. 

2.  Samb— Libel— Exceptions— Pabties. 

Where  a  libel  In  admiralty  was  filed  against  a  boat  and  barge  for  breach 
of  a  <naritime  contract,  parties  other  than  the  intervening  claimant  were 
not  entitled  to  file  exceptions  thereto. 

^  1.  Admiralty  jurisdiction  as  to  matter  of  contract,  see  notes  to  The  Hich- 
ard  Wlnslow,  18  C.  C.  A.  347 ;  Boutin  v.  Rudd,  27  C.  a  A.  530. 
See  Admiralty,  vol.  1,  Cent  Dig.  §§  156.  164.  165. 
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Appeal  from  the  District  Court  of  the  United  States  for  the  NortE- 
em  District  of  Alabama. 

Pillans,  Hanan  &  Pillans  and  John  T.  Astlcraf t,  for  appellant 
Cooper  &  Foster,  for  appellee. 

Before  PARDEE,  McCQRMICK,  and  SHELBY,  Circuit  Judged 

PARDEE,  Circuit  Judjg^e.  This  was  a  libel  filed  by  the  appellant 
against  the  steamboat  Gladys  and  the  barge  attending  said  steam- 
boat, known  as  "Barge  R5,"  alleging  that  the  master  of  the  said 
steamboat  Gladys  loaded  on  board  the  said  steamboat  and  the  barge 
attending  said  steamboat,  known  as  "R5,*'  certain  cotton  seed,  which 
was  received  in  good  order  and  condition,  and  which,  as  libelant 
charges,  he  agreed  to  deliver  in  good  order  and  condition  at  a  land- 
ing ^  Tennessee  river,  in  the  city  of  Florence,  known  as  "Sweet- 
water Landing,"  unto  libelant,  it  paying  freight  therefor;  and  libel- 
ant attached  and  made  part  of  its  libel  a  copy  of  certain  telegrams 
and  letters,  as  constituting  the  contract  of  carriage.  The  libel  fur- 
ther charges  that  on  or  about  the  2d  day  of  March,  1899,  the  said 
steamer  Gladys  brought  to  Lock  7,  in  the  Mussel  Shoals  Canal,  the 
said  cotton  seed,  and  left  the  same  loaded  upon  said  barge,  and  ex- 
posed to  the  weather,  and  failed  and  refused  to  deliver  the  same 
unto  libelant  until  on  or  about  the  15th  day  of  April,  1899,  ^"^  ^^^^ 
when  so  delivered  on  said  15th  day  of  April  the  said  cotton  seed 
was  not  in  the  same  order  and  condition  as  when  received,  but 
had  been  damaged  by  long  exposure  to  the  weather,  the  damage 
amounting  to  $620.  The  libelant  further  averred  that  the  steamboat 
and  her  barge  were  in  the  Tennessee  river,  within  said  district,  and 
within  the  jurisdiction  of  the  court,  and  it  prayed  for  process  in  rem 
against  the  Gladys  and  the  barge  attending  the  steamboat  Gladys, 
and  their  condemnation  and  sale  to  pay  libelant's  claim,  with  interest 
and  costs,  and  for  such  further  and  other  relief  as,  in  law  and  justice, 
it  should  be  entitled  to  receive. 

The  exhibits  to  the  libel,  made  part  of  same,  as  constituting  the 
contract  of  carriage,  consist  of  letters  and  telegrams  which  passed 
between  the  libelant  and  Joseph  Ringemann,  Jr.,  manager,  which 
letters  are  found  on  pages  3  to  5  of  the  record,  inclusive.  From 
these  it  appears  that  the  libelant  on  February  2d  stated  that  it  had 
seed  at  Lamb's  Ferry  and  a  lot  more  near  the  ferry,  which  it  could 
not  get  ready  for  this  trip,  and  other  to  be  brought  from  along  the 
canal,  and  offered  to  contract  with  Mr.  Ringemann,  whom  it  ad- 
dressed as  manager,  for  the  transportation  of  this  seed  at  a  named 
price  per  ton,  which  letter  was  answered  by  him  by  telegraph  and 
post  (both  telegram  and  letter  bearing  date  the  4th  of  February) 
accepting  the  libelant's  proposition,  and  requesting  libelant  to  have 
the  seed  sacked  and  ready  along  the  line  where  they  could  g^t  them 
for  transportation,  declaring  that  "we  make  this  request  because  we 
expect  to  bring  dowh  other  freight  and  want  to  take  enough  barge9 
to  carry  out  all  we  can  get,  *  ♦  *  and  as  we  have  good  pros- 
pects for  more  work  between  here  and  Florence  we  will  agree  to 
carry  the  rest  of  your  seed  also.    In  fact'  we  are  figuring  to  put  a 
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regular  boat  in  the  trade  between  here  and  tkere.  What  do  you 
think  you  can  offer  us  in  the  way  of  business?"  Next  in  order  was 
a  telegram  from  libelant  on  the  6th  of  February  to  Ringemann, 
notifying  him  of  about  i,ooo  bags  being  at  Lamb's  Ferry,  which 
they  supposed  to  be  all  filled.  And  an  answer  by  Ringemann  on 
the  same  day  notifying  that  the  boat  would  start  on  a  round  trip 
next  morning,  and  expressing  a  hope  that  the  seed  would  be  ready, 
''as  we  will  not  have  as  much  lumber  as  we  at  first  thought,  in  fact 
we  may  not  get  any  and  in  that  case  less  than  one  thousand  sacks 
would  fail  to  make  a  trip.  We  are  very  anxious  to  handle  all  the 
seed  on  this  river  for  some  one,"  etc.  "*  *  *  and  if  you  cannot 
send  some  one  to  buy  it  we  will  be  compelled  to  bring  them  this 
way  in  order  to  keep  them  from  going  by  some  other  boat."  In  a 
postscript  to  this  letter,  Mr.  Ringemann,  who  signed  it  as  manager, 
asked  libelant  to  call  upon  one  McClure  and  ask  him  ''if  we  can 
handle  his  corn  on  this  trip  down."  The  next  letter  is  from  libelant, 
dated  23d  February,  expressing  surprise  at  the  seed  not  being 
brought  down  as  agreed,  and  reply  from  Joseph  Ringemann,  Jr., 
manager,  dated  27th  February,  declaring  that  by  the  time  the  letter 
arrives  the  boat  (the  Gladys)  will  be  delivering  libelant's  seed,  and 
suggesting  other  business  in  Elk  river.  According  to  the  libel,  it 
was  under  this  that  the  master  received  the  seed  for  transport. 

Process  having  issued  upon  the  libel,  and  the  steamer  and  barge 
having  beeii  seized,  and  notice  duly  given,  a  claim  was  filed,  verified 
by  Joseph  Ringemann,  Jr.,  the  manager,  with  whom  the  contract 
of  carriage  had  been  made,  alleging  that  the  "Alabama  Towboat 
Company,  E.  S.  Ringemann,"  was  the  owner  of  the  steamer  Gladys 
and  barge  R5,  against  which  the  libel  was  filed,  and  thereupon,  bail 
having  been  given,  the  vessel  was  released.  This  occurred  May  10, 
1899;  the  libel  having  been  filed  and  process  issued  21st  April,  1899. 
On  June  2,  1899,  the  Alabama  Towboat  Company,  as  claimant,  filed 
a  brief  answer,  verified  by  Josieph  Ringemann,  Jr.,  as  manager  of 
the  Alabama  Towboat  Company,  in  which  answer  a  traverse  was 
made  of  all  the  averments  of  the  libel,  and  an  alternative  defense 
that,  if  the  libel  was  true,  the  vessel  was  not  liable,  because  "at  the 
time  of  the  commission  of  said  acts  the  said  steamer  and  barge  were 
in  the  possession  and  control  of  the  Rodman  &  Ringemann  Com- 
pany, who  held  the  same  under  lease  -from  claimant."  To  so  much 
of  this  answer  as  sought  thus  to  confess  and  avoid,  exceptions  were 
filed  on  23d  of  March,  1900,  but  these  were  never  acted  upon  by 
the  court. 

A  great  mass  of  testimony  was  taken  by  affidavit  and  deposition, 
which  will  be  found  extending  from  page  17  to  page  88  of  the  record, 
and  an  agreement  for  a  hearing  was  filed,  but  not  acted  on;  and 
then,  on  the  25th  of  April,  1902,  there  were  filed  exceptions  to  the 
libel,  not  in  the  name  of  the  claimant,  but  by  counsel  signing  for 
"libelee,"  which  exceptions  were  in  the  nature  of  demurrers,  and 
assigned,  among  others,  these  grounds : 

"(1)  That  the  libel  does  not  state  a  cause  of  action  coming  within  the  ad- 
miralty Jurisdiction  of  the  court.  •  *  *  (3)  That  It  falls  to  set  up  a  cqn- 
tract  whereby  libelee  agreed  to  carry  said  cargo  of  seed  from  Lamb's  Ferry 
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to  Sweetwater  Landing.  (4)  The  contract  which  said  libel  purports  to  set  out 
Imposes  no  obligation  on  libelee  to  carry  said  cotton  seed  from  Lamb's  Ferry 
to  Sweetwater  Landing.  (5)  The  contract  which  said  libel  purports  to  set 
out  by  the  correspondence  annexed  thereto  Is  a  different  contract  from  that 
declared  on  in  said  libel.  (6)  That  there  is  nothing  in  the  contract  set  out  in 
the  said  libel  which  imposes  upon  the  libelee  the  duty  of  delivering  said  cotton 
seed  In  good  condition." 

In  this  state  of  the  record,  the  case  was  heard  upon  the  excep- 
tions to  the  libel,  and  it  was  agreed  that  a  decision  thereon  might 
be  rendered  in  vacation ;  and  thereafter,  on  June  12,  1903,  consider- 
ably more  than  a  year  later,  the  trial  judge  sustained  the  exceptions 
numbered  i,  3,  4,  5,  and  6,  and  by  further  order  decreed  the  dis- 
missal of  the  libel.  From  this  decree,  summarily  disposing  of  the 
case  without  a  hearing  on  the  merits,  this  appeal  is  taken. 

The  libel,  while  subject  to  criticism,  shows  a  maritime  contract 
within  the  admiralty  jurisdiction  of  the  court,  a  breach  thereof,  and 
a  right  to  damages.  The  proceedings  were  irregular,  in  allowing 
to  be  filed  and  in  hearing  exceptions  to  the  libel  presented  on  the 
part  of  any  other  than  an  intervening  claimant. 

The  transcript  is  unnecessarily  padded  by  including  82  pages  of 
alleged  testimony  not  submitted  to  or  considered  by  the  court. 

The  decree  dismissing  the  libel  is  reversed,  and  the  case  is  re- 
manded, with  instructions  to  strike  from  the  files  the  exceptions  filed 
on  the  25th  day  of  April,  1902,  in  the  name  of  "libelee,"  and  there- 
after proceed  according  to  admiralty  rules  and  procedure.  Neither 
party  to  recover  costs  on  this^ppeal. 


CHAFFEE  V.  UNITED  STATES  FIDELITY  ft  GUARANTY  CO.v 

(Circuit  Court  of  Appeals,  Eighth  Circuit    January  29,  1904.) 

No.  1,643. 

L  CONTBACTOR'S  BOND— DISCHARGE  OP  SURETT— AMOUNT  RESERVED  TILL  COM- 
PLETION OF  Building — Untimely  Payment. 

The  fact  that  the  owner  pays  a  building  contractor  the  per  cent  of  the 
contract  price  which,  under  the  contract,  should  have  been  reserved  till 
the  completion  of  the  building,  does  not  release  a  surety  on  the  contract- 
or's bond,  given  to  secure  prompt  performance  of  the  work,  and  also  the 
moneys  due  laborers  and  materialmen,  from  liability  to  the  laborers  or 
materialmen. 

2.  Same— Acceptance  of  Advances  by  Materialman. 

A'  materialman  does  not  discharge  a  surety  on  the  contractor's  bond, 
given  to  secure  moneys  due  laborers  and  materialmen,  by  receiving  ac- 
ceptances from  the  contractor,  and  thereby  extending  the  time  of  payment, 
where  the  acceptances  have  not  been  paid,  and  it  does  not  appear  that  the 
contractor  was  solvent  when  they  were  made  and  insolvent  when  they 
were  due,  or  that  the  extension  resulted  in  loss  or  injury  to  the  surety. 

8.  Samk— Extension  of  Time. 

An  extension  of  time  to  a  contractor  by  a  materialman,  who  might  in 
the  first  instance  have  fixed  the  time  of  the  maturity  of  his  claim  without 
the  knowledge  or  consent  of  a  surety  on  the  contractor's  bond  given  to 
secure  moneys  due  laborers  and  materialmen,  does  not  release  such  surety. 

\2,  Discharge  of  surety  on  building  contract  by  change  In  obligation  or 
duty  of  principal,  see  note  to  United  States  v.  Walsh,  52  C.  a  A.  427. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

Martin  Langdon,  for  appellant. 

James  McCabe  (E.  G.  McGilton,  on  the  brieQ,  for  appellee. 

Before  CALDWELL,  SANBORN,  and  THAYER,  Circuit 
Judges. 

PER  CURIAM.  This  was  a  suit  in  equity  brought  by  the  United 
States  Fidelity  &  Guaranty  Company,  the  surety  on  a  bond  of  the  Omaha 
Building  &  Construction  Company  to  the  state  of  Nebraska,  which 
was  conditioned  that  the  building  company  would  comply  with  the 
terms  and  conditions  of  a  contract  between  it  and  the  state,  and 
would  well  and  truly  pay  for  all  material  and  labor  entering  into,  or 
employed  in  the  construction  of,  an  addition  to  the  insane  hospital 
of  the  state,  which  the  building  company  undertook  to  construct. 
The  purpose  of  this  suit  was  to  enjoin  the  appellant,  Clarence  L. 
Chaffee,  among  others,  who  had  furnished  materials  to  the  building 
company  which  had  been  used  in  the  erection  of  the  structure,  from 
bringing  an  action  at  law  upon  the  bond,  and  to  compel  its  cancel- 
lation and  surrender.  The  fidelity  company  obtained  a  favorable 
decree  in  the  court  below,  which  its  counsel  seek  to  sustain  in  this 
court  upon  two  grounds. 

They  say  that  the  fidelity  company  was  released  because  the  state 
paid  to  the  building  company,  before  it  was  due,  the  15  per  cent, 
of  the  contract  price  which  by  the  terms  of  the  agreement  between 
them  was  reserved  until  the  completion  of  the  work.  But  minor 
changes  in  the  contract  or  in  its  execution  made  by  the  principal  par- 
ties to  it  without  the  knowledge  of  the  laborers  or  materialmen  who 
furnished  the  work  and  supplies  to  construct  the  building  do  not 
release  the  surety  from  his  liability  to  the  laborers  or  materialmen  under 
a  bond  of  the  nature  of  that  in  suit,  which  has  two  functions — first,  to 
secure  to  the  owner  of  the  building  a  prompt  performance  of  the  con- 
tract; and,  second,  to  secure  to  the  laborers  and  the  materialmen  the  pay- 
ment for  the  work  and  materials  which  they  bestow  upon  the  building. 
United  States,  to  Use  of  Anniston  Pipe  &  Foundry  Co.,  v.  National 
Surety  Cb.,  92  Fed.  549,  552,  34  C.  C.  A.  526,  529. 

In  the  second  place,  they  say  that  the  fidelity  company  was  re- 
leased from  its  obligation  to  pay  Chaffee  because  after  his  claim  be- 
came due  he  received  acceptances  for  it  from  the  building  company, 
and  thereby  extended  the  time  of  its  payment.  But  the  acceptances 
were  not  paid ;  there  is  no  pleading  and  no  evidence  that  the  building 
company  was  solvent  when  they  were  made,  and  insolvent  when  they 
were  due,  or. that  the  extension  of  the  time  of  payment  which  they 
effected  resulted  in  any  loss  or  injury  to  the  fidelity  company;  and 
the  mere  extension  of  the  time  of  payment  of  his  claim  by  a  la- 
borer or  by  a  materialman^  who  could  in  the  first  instance  have  fixed 
the  time  of  its  maturity  without  the  knowledge  or  consent  of  the 
surety,  does  not  release  the  latter  from  liability  to  pay  it  under  a 
bond  of  the  character  of  that  here  in  suit.    United  States  Fidelity  & 
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Guaranty  Co.  v.  United  States,  etc.,  24  Sup.  Ct.  Rep.  142,  48  L.  Ed. 

,  filed  December  7,  1903.     ^  ^         t.     .        r   t. 

The  decree  below  is  reversed  upon  the  authority  of  the  two  cases 
cited  and  the  case  is  remanded  to  the  court  below,  with  instructions 
to  enter  a  decree  against  the  fidelity  company  for  the  amount  owing 
upon  the  claim  of  Chaffee,  with  interest. 


THE  BERGEN.    THE  ROBERT  HADDON.    THE  RANZA. 

(Circuit  Court  of  Appeals,  Second  Circuit   January  6^  1004.) 

Nos.  45, 46. 

L  Collision— Febbtboat  and  Steamship  in  Tow— iNsumciEin'  Lookout. 
A  finding  by  the  District  Court  affirmed  that  a  ferryboat  crossing  North 
river  in  the  evening  was  solely  In  fault  for  a  eollision  with  a  steamship 
coming  up  the  river  in  tow  and  disabled,  on  the  ground  that  owing  to  the 
Insufficiency  of  the  ferryboat's  lookout  she  failed  to  see  the  lights  of  the 
steamship  until  shortly  before  collision,  and  to  keep  out  of  the  way,  as 
she  was  bound  to  do  after  receiving  an  alarm  signal  from  the  tug. 

2,  Same— Damages. 

An  award  of  damages  for  collision  on  the  report  of  a  commissioner  con- 
sidered and  approved. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

These  are  appeals  from  final  decrees  of  the  District  Court  Southern  District 
of  New  York,  holding  the  ferryboat  Bergen  solely  responsible  for  a  collision 
between  herself  and  the  S.  S.  Ranza.  The  latter  was  coming  up  the  North 
river  in  tow  of  the  tug  Robert  Haddon,  on  a  hawser,  with  two  additional 
tugs  assisting  her,  made  fast  to  the  port  and  starboard  sides  of  the  steamer. 
The  Bergen  was  bound  from  her  slip  in  Hoboken  to  slip  at  Barclay  street. 
New  York.    The  decision  of  the  District  Court  is  reported  in  108  Fed.  55& 

"Le  Roy  S.  Gove,  for  appellant. 

J.  Parker  Kirlin,  for  appellee  the  Ranza. 

Chas.  C.  Burlingham,  for  appellee  the  Robert  Haddon. 

Before  LACOMBE  and  TOWNSEND,  Circuit  Judges,  and 
HOLT,  District  Judge. 

PER  CURIAM.  We  entirely  concur  with  Judge  Brown's  opinion 
as  to  the  maneuvers  of  the  vessels,  the  rules  of  law  applicable,  and 
the  responsibility  for  the  collision.  In  the  opinion  as  printed  in  the 
record  it  is  stated  that,  up  to  the  time  the  first  signal  was  sounded, 
"the  Haddon  had  been  showing  her  green  light  and  the  Bergen  her 
red  light  only.**  The  context  shows  that  this  is  an  error  of  transcrip- 
tion or  of  printing — the  colors  should  be  reversed.  This  correction 
being  made,  it  is  unnecessary  to  discuss  the  navigation  further.  The 
Bergen  was  clearly  in  fault  for  the  reasons  stated  by  the  District 
Judge,  and  his  conclusion  that  no  fault  having  any  material  influence 
on  the  result  was  committed  by  either  of  the  other  vessels  is  sound. 

The  appellant  objects  to  some  of  the  items  of  damage  allowed  by 
the  commissioner.  Five  days'  demurrage  was  allowed  for  detention 
of  the  vessel.  It  appears  that,  besides  the  repairs  necessitated  by  the 
collision,  other  repairs  were  made  to  tail  shaft  and  stern  tube,  and  the 
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vessel  was  put  on  dry  dock  and  there  painted.  She  was  towed  to  the 
dry  dock,  and  lay  in  the  slip  for  several  days,  surrounded  with  ice ; 
thereafter  she  was  docked  and  painted.  The  commissioner  has  care- 
fully discussed  her  movements,  and  discriminated  between  detention 
for  the  repairs  of  collision  injury  and  detention  for  painting,  etc.  He 
says : 

**No  cause  appears  for  the  delay  In  breaking  up  and  freeing  the  ship  from 
the  ice,  and  docking  and  painting  her,  as  soon  as  she  arrived  at  the  dry  dock 
at  10 :15  a.  m.  of  February  12th,  nor  for  the  delay  in  so  doing  until  9  :Z0  a.  m. 
of  February  17th,  except  the  work  of  repairing  the  collision  injuries,  which 
did  not  require  docking." 

He  found  evidence  of  the  doing  of  such  work  in  successive  entries 
in  the  log:  "Laborers  working  on  port  bow."  On  the  14th,  isth, 
and  1 6th  the  log  states  that  the  work  on  port  bow  continued  through 
both  day  and  night.  Evidently  the  greatest  dispatch  was  used,  and 
the  time  of  detention  made  as  short  as  possible. 

Appellant  criticises  the  evidence  as  not  sufficient  to  show  that  the 
**work  on  the  port  .bow  had  any  connection  with  the  collision  dam- 
ages." In  view  of  the  fact  that  the  Bergen  struck  the  Ranza  on  the 
port  bow  with  such  force  that  the  bow  was  stove  in,  and  of  the  con- 
cession by  appellant  that  $2,950  was  the  fair  and  reasonable  value  of 
the  work  and  materials  required  to  repair  such  damage,  this  criticism 
is  without  merit.  The  log  does  not  state  that  any  work  was  done  on 
board  on  the  first  of  the  five  days,  but  the  ship  lay  in  the  slip  to  be 
repaired,  and  presumably  shop  preparation  of  material  was  required 
before  the  work  on  board  could  begin. 

Since  the  fair  cost  of  repairs  was  concededly  nearly  $3,000,  the  two 
items  of  $100  and  of  $150,  respectively  allowed  for  surveyor's  fees, 
are  reasonable;  they  include,  besides  survey  and  recommendations, 
the  making  specifications  and  contract  for  repairs,  and  superintend- 
ing and  passing  upon  the  work  by  both  surveyors. 

The  commissioner  allowed  $109.25  for  cables  to  and  from  Liver- 
pool. Appellant  contends  that  this  amount  includes  matters  other 
than  those  directly  concerned  with  the  collision,  such  as  notification 
of  loss  of  propeller  at  sea,  and  arrangements  for  charter  for  next  voy- 
age. The  respondent  contends  that  the  commissioner  excluded  such 
messages,  and  that  the  items  which  make  up  the  $109.25  relate  solely 
to  the  collision  and  its  sequela.  The  record  sets  forth  all  the  mes- 
sages in  full  (the  price  is  25  cents  a  word),  and  it  is,  of  course,  prac- 
ticable to  make  a  list  of  them — ^to  draw  off  the  words  which  deal  with 
the  collision,  and  make  a  calculation  of  their  cost.  It  is  not,  how- 
ever, to  be  expected  that  this  court  is  to  give  its  time  to  such  clerical 
work  over  items  trivial  in  amount.  Even  if  the  $109.25  includes  all 
the  messages  sent  and  received,  the  appellant  concedes  that  it  covers 
many  dispatches  concerned  solely  with  the  collision.  If  he  wished 
to  have  eliminated  from  it  certain  items  included  by  the  commis- 
sioner, he  should  have  prepared  some  tabulation  which  would  show 
precisely  what  items  make  up  the  $109.25,  so  that  this  court  could 
conveniently  determine  whether  any  correction  is  required,  and,  if 
so,  to  what  extent. 

The  decree  is  affirmed,  with  interest  and  costs. 
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BUCHANAN  et  al.  T.  BRYANT  BLEC3TRIC  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    February  24,  1901) 

No.  40. 

1.  Patents— Infbingement— Incandescent  Lamp  Sockets. 

The  Lange  patent,  No.  434,153,  for  an  incandescent  lamp  socket,  claims 
1  and  2,  were  not  anticipated,  and  disclose  patentable  Invention.  Also 
held  infringed. 

Appeal  from  the  Circuit  Court  of  the,  United  States  for  the  Eastern 
District  of  Pennsylvania. 
For  opinion  below,  see  124  Fed.  537. 

Edward  P.  Payson,  for  appellants. 
Hubert  Howson,  for  appellee. 

Before  ACHESON,  DALLAS,  and  GRAY,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  for  an 
injunction  and  an  accounting  in  a  suit  which  was  brought  by  the 
appellee  against  the  appellants  upon  letters  patent  No.  434,153, 
dated  August  12,  1892,  issued  to  Philip  Lange,  for  incandescent  lamp 
sockets.    The  claims  involved  are: 

"(1)  In  a  key-socket,  the  combination,  with  the  base,  of  the  base-plate  con- 
tained th^ein,  screws  passing  through  the  sides  of  the  base  holding  said  base- 
plate in  position,  lugs  carried  by  the  base  through  which  said  screws  pass, ' 
and  a  recess  in  the  base-plate  fitting  over  the  lugs. 

"(2)  In  a  key-socket,  the  combination,  with  the  base,  of  the  base-plate  con- 
tained therein,  screws  passing  through  the  sides  of  the  base  holding  said  base- 
plate in  position,  lugs  carried  by  the  base  through  which  said  screws  pass, 
and  a  shell  extending  between  the  lugs  and  the  base,  and  held  in  position  by 
pressure." 

The  specifications  of  error  which  relate  to  the  defense  of  anticipa- 
tion have  not  been  insisted  upon,  and  from  the  brief  of  appellants 
it  appears  that  the  contentions  upon  which  they  do  rely  are  (i)  that, 
in  view  of  the  prior  state  of  the  art,  the  claims  sued  on  are  both 
invalid  for  lack  of  invention;  (2)  that  claim  2,  at  least,  is  void,  be- 
cause it  contains  "nothing  patentable  over  claim  i";  (3)  noninfringe- 
ment of  either  claim. 

We  find  nothing  in  this  record  to  sustain  the  appellants'  conten- 
tion that  the  production  of  the  subject-matter  of  these  claims 'did 
not  involve  invention.  The  proofs  clearly  show  that  the  sockets 
previously  in  use  were  unsatisfactory,  and  that  they  were  practically 
superseded  by  the  Lange  sockets ;  and  while  such  facts  do  not  in  all 
cases  necessarily  import  invention,  we  think  that  under  the  circum- 
stances of  this  case  the  inference  that  the  inventive  faculty,  and  not 
merely  the  skill  of  the  calling,  was  exercised,  cannot  be  avoided. 
The  construction  of  a  socket  to  meet  practical  requirements,  pre- 
sented a  problem  of  much  difficulty,  and  it  was  to  that  problem  that 
Lange  directed  his  attention.  As  stated  in  his  specification,  his  ob- 
ject was  "to  simplify  and  improve  the  mechanical  construction  of 
the  device,  and  thereby  lessen  its  parts  and  increase  its  durability," 
and  this  object  he  attained  by  the  assembling  of  the  three  main  parts 
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or  division  of  the  structure — ^the  base,  the  mechanism,  and  the  ex- 
terior shell — ^into  one  unit  mechanically,  in  a  convenient,  strong,  and 
serviceable  manner.  As  complainant's  expert  correctly  explained, 
claims  i  and  2  "have  particular  reference  to  those  features  of  the 
construction  by  which  tlie  several  parts  are  adapted  to  one  another 
and  held  together."  Claim  i  "is  addressed  to  the  union  of  the 
socket-base  with  the  base-plate  of  the  interior  mechanism  by  means 
of  the  lugs,  *  *  *  and  into  which  the  screws  are  threaded,  and 
through  which  they  pass  into  the  recesses  in  the  base-plate  whereby 
the  interior  mechanism  is  held  in  position,  whether  the  exterior  shell 
is  present  or  not,  and  permitting  the  removal  of  the  latter,  while 
the  base-plate,  with  its  connection  and  the  wires  leading  thereto, 
remain  undisturbed";  and  claim  2  "is  evidently  directed  to  the 
method  of  holding  the  exterior  shell  by  clamping  it  in  position  be- 
tween the  lugs  and  the  base,  whereby  a  strong  gripping  pressure  is 
exerted  to  hold  the  shell  against  displacement  by  rough  handling, 
the  weight  of  the  shade,  and  the  like,  while  permitting  it  to  be 
quickly  and  readily  removed  by  the  simple  loosening  of  the  two 
screws."  The  beneficial  result  achieved  was  a  construction  in  which 
a  base  of  thin  sheet  metal  could  be  used,  while  at  the  same  time 
providing  a  satisfactory  means  of  uniting  and  fastening  the  several 
parts ;  and  this  was  accomplished,  not  by  borrowing  anjrthing  from 
the  prior  art,  nor  by  applying  to  it  the  skill  of  a  mechanic  or  elec- 
trical engineer,  but  by  the  conception  and  adoption  of  means  which 
the  existing  art,  as  disclosed  by  the  prior  patents  adduced  by  the 
defendants,  did  not  have  nor  suggest.  We  are  satisfied  that  the 
views  of  the  complainant's  expert  respecting  them  are  correct,  and, 
accepting  his  testimony,  without  expanding  this  opinion  by  quoting 
it,  it  results  that  we  cannot  afKrm  the  appellants'  proposition  that 
"the  Lange  apparatus  did  not  involve  any  act  of  invention,  or  any- 
thing more  than  the  expected  skill  of  the  calling,  applied  to  the 
existing  art." 

Each  of  these  claims  is  for  a  combination,  and,  though  it  is  true 
that  several  important  elements  are  common  to  both  of  them,  yet 
claim  I  calls  for  a  recess  in  the  base-plate  fitting  over  the  lugs, 
while  claim  2  does  not ;  and  claim  2  not  only  contains  the  first  men- 
tion of  a  shell,  but  also  defines  the  particular  shell  intended  as  ''a 
shell  extending  between  the  lugs  and  base,  and  held  in  position  by 
pressure."  Hence  it  appears  that  the  two  claims  are  certainly  not 
identical,  and,  in  our  opinion,  the  difference  between  them  is,  with 
reference  to  the  patent  law,  a  substantial  and  material  one.  As  has 
already  been  said,  claim  2  is  directed  to  the  method  of  holding  the 
exterior  shell  by  clamping  it  in  position  between  the  lugs  and  base, 
whereby  a  strong  gripping  pressure  is  exerted  to  hold  the  shell 
against  displacement;  and  this  the  specification  makes  perfectly 
plain.    It  says : 

"The  screws,  b,  pass  freely  through  the  flange  of  the  base,  and  screw  into 
the  lugs,  and  by  means  of  them  the  outer  sheH  *  *  *  may  be  held  firmly 
between  the  flange  of  the  base  and  the  lug.  •  •  •  When  the  screws  are 
tightened,  they  pinch  the  shell  between  the  flange  of  the  base,  a,  and  the  lugs, 
b,  holding  them  securely  in  position." 
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The  feature  here  referred  to  is,  we  think,  a  manifestly  important 
part  of  the  invention.  It  is  not,  as  has  been  argued,  merely  func- 
tional. It  is  constructive,  the  construction  for  which  it  provides 
being  a  socket  in  which  the  shell  of  claim  2  is  held  in  position  by 
pressure  of  the  screws  mentioned  in  both  claims.  Therelore  we 
cannot  agree  that  claim  2  "contains  nothing  patentable  over  claim  i." 

The  appellants'  propositions  upon  the  question  of  infringement 
are  that  "the  appellants'  apparatus  is  not  an  infringement,  *  *  * 
because,  so  far  as  claim  i  is  concerned,  it  has  neither  the  recess,  b^, 
nor  any  equivalent  thereof,"  and  because,  as  to  claim  2  it  "does  not 
rely  upon  pressure  to  hold  its  shell  in  position,  but  upon  a  bayonet 
joint."  It  is  true  that  the  appellants'  recesses  appear  to  be  shallower 
and  wider  than  those  shown  in  the  patent  in  suit;  but  that  they 
actually  exist,  and,  notwithstanding  their  apparent  differences,  serve 
the  same  purpose  as  those  of  the  patentee,  and  accomplish  that  pur- 
pose in  substantially  the  same  way,  though  perhaps  not  so  efficient- 
ly, we  think  is  obvious.  Therefore,  though  not  proportionally  and 
in  shape  the  same,  in  all  that  is  essential  they  are  identical.  The 
testimony  of  complainant's  expert  upon  this  subject  is  convincing; 
and  from  his  elucidation  of  the  prior  art,  which  we  agree  with  the 
court  below  in  approving,  it  clearly  appears  that  it  exhibits  nothing 
which  would  justify  us  in  so  limiting  this  recess  feature  of  the  Lange 
construction  as  to  admit  of  the  appropriation  of  the  entire  com- 
bination of  which  it  is  an  element,  by  any  one  ingenious  enough  to 
devise  such  merely  colorable  changes  in  that  feature  as  are  relied 
upon  by  these  defendants  to  relieve  them  from  the  charge  of  in- 
fringement. 

As  to  the  contention  that  in  the  appellants'  apparatus  pressure  is* 
not  relied  upon  to  hold  the  shell  in  position,  we  need  only  say  that 
an  inspection  of  that  apparatus,  and  examination  of  the  evidence* 
leaves  us  in  no  doubt  that  the  court  below  was  right  in  finding  that 
the  shell  is,  in  fact,  held  in  position  by  pressure,  and  we  adopt  the 
statement  of  the  learned  judge  of  that  court  that  "inspection  of  the 
two  sockets  will  show  at  once,  *  *  *  that  there  is  scarcely  any 
room  to  dispute  that  in  each  the  shell  is  held  in  place  by  the  same 
means,  and  that  the  bayonet  joint  of  the  defendants'  socket  would 
be  ineffective  without  the  screws."  Indeed,  this  was,  in  effect,  ad- 
mitted by  Mr.  Proctor,  a  witness  for  the  defendants  below.  He 
testified  that  it  is  the  duty  of  the  wire  man  in  putting  up  the  defend- 
ants' sockets,  after  he  has  fitted  the  shell  to  the  cap,  to  screw  up 
the  screws  as  far  as  they  will  go;  that,  if  the  screw  is  tightened  as 
much  as  possible,  the  shell  will  be  held  tightly  between  the  lugs  and 
the  flange  of  the  cap;  and  that  "the  purpose  of  screwing  up  these 
screws  as  far  as  they  will  go  is  to  hold  all  the  parts  of  the  socket 
together  as  firmly  as  possible." 

For  the  reasons  stated,  we  are  of  opinion  that  the  Circuit  Court 
was  right  in  holding  that  the  claims  in  $uit  were  valid,  and  that  they 
had  been  infringed  by  the  appellantSi  and  therefore  the  decree  of 
that  court  is  affirmed,  with  costs. 
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UNITED  BLUB-FLABiE  OIL  STOVE  CO.  ▼•  SILVER  ft  CO.  et  aL 
(Circuit  Court  of  Appeals,  Second  Circuit    January  6,  1904.) 

No.  es. 

!•  Patents— Pbeliminabt  Injttncjtion— Review  on  Appeai.. 

An  order  granting  a  preliminary  Injunction  against  infringement,  or 
requiring  the  defendant  in  the  alternative  to  give  a  bond,  where  such  bond 
has  been  given,  so  that  defendant's  business  is  not  disturbed,  will  not  be 
reviewed  on  the  merits  on  appeal  in  advance  of  the  hearing  on  full  proofs. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  an  order  of  the  Circuit  Court, 
Eastern  District  of  New  York.  The  suit  is  the  ordinary  one  for  infringement 
of  patent  Complainant  moved  upon  affidavits  for  an  injunction  pendente 
lite.  The  order  appealed  from  directs  that  injunction  issue  against  defend- 
ants until  further  order  of  the  court,  restraining  them  from  making,  etc.,  oil 
burners  constructed  as  described  in  the  patents  sued  upon :  "provided,  how- 
ever, such  injunction  shall  not  issue  in  case  the  defendants  file  a  bond  for 
110,000,  with  satisfactory  sureties,  within  ten  days  from  date  hereof,  to  se- 
cure complainant  in  that  amount  for  future  damages  upon  ^al  decree  which 
may  hereafter  be  awarded  against  them." 

Stephen  J.  Cox,  for  appellants. 
A.  S.  Pattison,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judg<;s. 

PER  CURIAM.  Upon  the  record  presented  it  is  not  altogether 
clear  that  complainant  was  entitled,  in  advance  of  final  hearing,  to 
an  injunction  immediately  stopping  manufacture  and  sale  of  the  de- 
vices complained  of.  The  order  below  has  not  interfered  with  such 
manufacture  and  sale,  but  has  only  required  defendant  to  give  se- 
curity to  respond,  in  the  event  of  complainant's  ultimate  success, 
for  whatever  interim  damages  may  accrue.  Such  security  has  been 
given,  and  defendant's  business  remains  undisturbed.  We  do  not 
feel  disposed  to  modify  such  order,  nor  to  discuss  the  issues  pre- 
sented here  on  ex  parte  affidavits  in  an  opinion  which  might  constrain 
the  judge  to  whom  at  final  hearing  the  same  issues  may  be  differently 
presented. 

The  order  of  the  Circuit  Court  is  therefore  affirmed,  with  costs. 

Ifl.  Review  of  interlocutory  decrees  granting  or  continuing  Injunctions  in 
patent  cases  in  Circuit  Court  of  Appeals,  see  notes  to  Consolidated  Piedmont 
Cable  Co.  v.  Pacific  Cable  Ry.  Co.,  3  C.  0.  A.  572 ;  Southern  Pac.  Co.  v.  Earl, 
27  C.  C.  A.  189;  United  States  Freehold  Land  &  Bmigration  Ca  v.  Gallegos, 
32  0.  a  A.  484. 

See  Patents*  vol.  88,  Gent  I>i«.  f  608. 
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L.  E.  WATERMAN  CO.  v.  McCUTCHBON. 

SAME  V.  FORSYTHE  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  6,  lOOi.) 

Nos.  6, 82. 

!•  Patents— Infringement— Fountain  Pens, 

The  Waterman  patent,  No.  293,545,  for  a  fountain  pen,  having  an  ink 
duct  provided  with  one  or  more  longitudinal  fissures  formed  In  its  walls 
'  for  facilitating  the  passage  of  the  ink  through  said  duct,  is  not  infringed 
by  pens  having  a  reed  or  strip  within  the  duct  to  produce  capillary  action, 
in  connection  with  the  walls  of  the  duct,  it  being  shown  that  such  pens 
were  In  use  prior  to  the  invention  of  the  patent 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York.  , 

For  opinion  below,  see  121  Fed.  107. 

These  are  appeals  from  decrees  of  the  Circuit  Court,  Southern  Dis- 
trict of  New  York,  dismissing  bills  of  complaint  for  alleged  infringe- 
ments of  United  States  patent  No.  293,545,  February  12,  1884,  io  L. 
E.  Waterman  Tor  a  fountain  pen.  The  court  construed  the  claims  of 
the  patent  closely,  and  held  that  the  devices  complained  of  did  not  in- 
fringe. 

Walter  S.  Logan,  for  appellant 
*  O.  R.  Mitchell,  for  respondent  McCutcheon. 
W.  B.  Whitney,  for  respondent  Forsythe. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  It  is  unnecessary  to  write  an  opinion,  since  we 
concur  substantially  with  the  reasoning  and  conclusions  of  the  judge 
who  heard  the  cause  in  the  Circuit  Court.  We  are  inclined,  however, 
to  rest  the  conclusion  that  the  patented  device  must  be  construed  so 
closely  as  not  to  include  defendants'  pens  upon  the  pens,  R,  R,  etc., 
whose  prior  use  was  abundantly  proved,  rather  than  upon  the  patents 
under  which  those  pens  were  made.  The  literature  of  the  art  shows  ink 
ducts  in  which  are  inserted  separable  reeds  or  strips  in  such  manner  that 
between  them  and  the  walls  of  the  duct  there  are  longitudinal  spaces 
small  enough  to  permit  of  the  capillary  action  which  the  complainant's 
"fissures"  provided  for.  In  the  prior  patents,  however,  these  reeds 
or  strips  are  prolonged  for  the  entire  length  of  the  ink  duct,  and  the 
tip  brought  into  contact  with  the  pen.  Each  reed  or  strip  thus  performs 
two  functions — ^it  co-operates  with  the  side  walk  of  the  duct  to  produce 
capillary  action,  and,  being  vibrated  in  the  act  of  writing,  it  conveys 
an  agitatory  motion  to  the  ink.  In  the  prior  pens,  R,  R,  etc.,  however, 
tlie  tip  contacting  with  the  pen  is  eliminated,  and  the  vibrator  or  agita- 
tor method  of  assisting  the  mk  duct  is  abandoned,  and  the  only  function 
left  for  the  reed  or  strip  is  the  co-operation  to  produce  capillary  action. 

In  view  of  the  proof  that  such  pens  were  in  actual  use  before  Water- 
man's improvement  was  made,  we  concur  in  the  opinion,  and  affirm  the 
decrees  below,  witli  costs. 
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BURDON  WIRE  ft  SUPPLY  CO.  v.  WILLIAMS. 

UNITED  WIRE  &  SUPPLY  CO.  v.  SAME. 

(Circait  Court,  D.  Massachnsetts.    Marcb  1,  1904.) 

N08.  1,188,  1,589. 

1.  PATBWTS— VaMDITT  AND  INFRINGEMENT— JEWELERS*  PLATED  WiRE. 

The  Burdon  patent,  No.  381,527,  for  a  process  of  manufactiirlng  com- 
pound Ingots  for  seamless  plated  wire,  for  nse  in  the  Jeweler's  art,  by 
placing  a  base  metal  core  within  a  seamless  shell  of  gold,  leaving  an  an- 
nular space  between  them  into  which  is  forced  a  tubular  sleeve  of  solder, 
the  whole  being  then  heated  until  the  solder  is  fused,  uniting  the  core 
and  shell  with  a  uniform  thickness  of  the  same,  was  n^t  anticipated,  and 
Is  valid.  Such  patent  is  infringed  by  the  use  of  a  process  which  is  sub- 
stantially the  same  in  principle,  mode  of  operation,  and  the  effect  pro- 
duced, the  only  dlfTerence  being  in  the  manner  in  which  the  three  parts 
of  the  product  are  assembled,  as  by  inserting  the  sleeve  of  solder  into  the 
shell  and  driving  the  core  in  afterward,  which  is  merely  a  variance  in 
the  mode  of  using  the  same  process,  and  one  which  is  described  as  such 
in  the  specification  of  the  patent 

2.  Sake— Abandonment. 

The  question  whether  a  patentee  has  abandoned  any  part  of  what  he 
has  described  in  his  patent  is  largely  one  of  intention,  and  the  fact  that 
while  the  specification  of  a  process  patent  describes  two  or  three  ways 
of  performing  one  of  the  steps  of  the  process  which  are  equivalent  but 
one  is  mentioned  in  the  claims  does  not  constitute  an  abandonment  of 
those  not  so  mentioned. 

S.  Same— Utility— Evidence. 

Upon  the  question  of  the  utility  of  a  patented  device  or  process,  the  fact 
that  it  was  the  first  to  achieve  practical  and  commercial  success  is  of 
weight 

4.  Sams— Infringement— Process. 

Infringement  of  a  process  patent  Is  not  avoided  by  reversing  one  of  the 
mechanical  steps  of  the  process,  where  the  purpose  and  result  of  the  step 
is  the  same,  as  by  expanding  an  inner  tube,  instead  of  compressing  an 
outer  one,  for  the  purpose  of  bringing  the  two  into  close  contact 

5.  Same— Process  for  Making  Plated  Wire. 

The  Meyer  patent.  No.  445,814,  for  an  Improvement  in  the  process  of 
the  Burdon  patent  No.  381,527,  for  manufacturing  ingots  for  seamless 
plated  wire,  construed,  and  held  infringed. 

In  Equity. 

Wilmarth  H.  Thurston,  for  complainants, 
Horatio  E.  Bellows,  for  defendant 

HALE,  District  Judge.  This  is  a  bill  in  equity  to  restrain  the  in- 
fringement of  letters  patent  No.  381,527,  dated  April  ^4,  1888,  to 
Levi  L.  Burdon,  and  letters  patent  No.  445,814,  dated  February  3, 
1891,  to  George  U.  Meyer.  The  original  suit  was  brought  by  the 
Burdon  Wire  &  Supply  Company,  the  assignee  of  the  patents  in 
suit.  The  patents  were  afterwards  assigned  to  the  United  Wire  & 
Supply  Company,  and  a  supplemental  bill  was  brought  by  that  com- 
pany asking  to  be  substituted  for  the  Burdon  Wire  &  Supply  Com- 

\  3.  Utility,  extent  of  use,  and  commercial  success  as  evidence  of  invention, 
see  note  to  Doig  v.  Morgan  Mach.  Co.,  59  C.  C.  A.  620. 
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pany  as  complainant  in  the  case.  The  action  of  record  may  be  taken 
in  the  case  of  the  supplemental  bill,  as  this  bill  shows  the  present 
parties  to  the  controversy.  The  two  patents  are  alleged  in  the  bill 
to  be  capable  of  conjoint  use,  the  Meyer  patent  being  alleged  to  be 
a  step  supplemental  or  additional  to  the  method  which  forms  the 
subject  of  the  Burdon  patent. 

The  court. will  first  direct  its  attention  to  the  Burdon  patent.  No. 
381,527.  The  invention  in  this  patent  relates  to  the  manufacture 
of  compound  ingots  for  seamless  plated  wire  for  use  in  the  jeweler's 
art.  The  first  duty  of  the  court  is  to  inquire  into  the  state  of  public 
knowledge  at  the  time  in  reference  to  the  art.  In  the  former  manu- 
facture of  plated  wire,  a  flat  sheet  of  gold  was  plated  upon  a  flat 
block  of  base  metal ;  the  ingot  so  formed  was  rolled  down  to  a  con- 
venient thickness ;  the  flat  product  thus  obtained  was  cut  into  strips 
about  an  inch  wide ;  each  of  these  plated  strips  was  then  drawn  up 
into  a  tube,  bringing  the  two  longitudinal  edges  together.  This 
plated  tube  was  subsequently  drawn  down  into  plated  wire.  This 
plated  tube  necessarily  had  a  longitudinal  seam  where  the  two  edges 
came  together,  and  this  seam,  as  the  case  shows,  was  necessarily 
present'  in  the  plated  wire  which  was  drawn  out  from  the  plated 
tube.  To  prepare  this  seamed  wire  for  use  in  the  art,  the  seam  was 
sometimes  soldered  up  with  silver  solder,  and  sometimes  was  left 
without  solder.  The  record  discloses  the  objections  which  appear 
to  the  use  of  this  seamed  wire,  either  in  its  soldered  or  in  its  un- 
soldered form.  In  either  case  the  seam  was  unsightly,  and  injured 
the  appearance  of  the  chains  and  other  articles  made  from  the  wire. 
Devices  had  to  be  employed  to  conceal  the  seam  whenever  possible. 
All  wire  made  in  this  way  was  necessarily  hollow.  The  complainant 
claims  that  the  patentee  was  the  first  to  produce  seamless  plated 
wire  having  a  base  metal  interior,  and  an  exterior  of  gold  or  other 
precious  metal  without  seam,  a  wire  which  for  all  practical  purposes 
in  commerce  is  claimed  to  be  as  good  as  a  solid  gold  wire,  and  has 
had  so  constant  an  increase  in  its  use  that  it  has  completely  sup- 
planted the  old  seamed  wire.  This  wire  is  made  from  the  compound 
ingot  manufactured  by  the  process  which  forms  the  subject  of  the 
patent.  The  patent  relates  only  to  the  formation  of  a  cylindrical 
ingot  by  employing  a  seamless  tube  or  shell  of  precious  metal  with 
a  solid  cylinder  of  base  metal  within  the  seamless  shell,  the  wire 
drawn  from  these  ingots  being  without  any  longitudinal  seam.  In 
making  the  cylindrical  ingot,  it  was  found  absolutely  necessary  that 
the  two  par^s  composing  the  ingot,  namely,  the  seamless  shell  and 
the  cylindrical  core,  should  be  soldered  firmly  together.  It  was 
found  also  to  be  necessary  that  the  shell  and  core  should  be  united 
with  a  thin  film  of  solder  extending  uniformly  throughout  the  entire 
adjacent  surfaces  of  the  shell  and  the  core.  If  the  film  of  solder 
were  not  uniformly  thin,  the  subsequent  reducing  and  drawing-out 
process  would  form  blisters,  or  produce  a  tearing  away  of  the  shell 
from  the  core.  And  so  the  proper  soldering  together  of  the  shell 
and  core  became  an  important  problem  in  the  art.  The  complain- 
ant claims  that  the  patentee  addressed  himself  to  this  problem  for 
years;  that  in  his  1884  patent.  No.  294,722,  he  invented  the. method 
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of  inserting  a  base  metal  core  within  a  seamless  gold  shell,  the  shell 
extending  beyond  the  core  to  form  a  chamber.  In  this  chamber  he 
placed  loose  solder,  and  then  subjected  the  ingot  to  heat,  and  so 
fused  the  solder  and  caused  it  to  run  down  into  an  annular  space 
between  the  core  and  the  shell.  The  complainant  claims  that  the 
patentee  did  not  by  this  method  obtain  a  perfectly  soldered  ingot, 
for  the  reason  that  the  solder  would  not,  in  running  down,  distribute 
itself  with  uniform  thickness  throughout  the  adjacent  surfaces  of 
the  shell  and  core.  The  patentee's  next  invention  is  found  in  his 
1885  patent,  No.  327,655;  in  whidi  his  method  consists  in  covering 
the  surface  of  the  cylindrical  base  metal  core  with  solder  filings,  and 
fusing  it  upon  the  core,  then  turning  this  soldered-covered  core  in  a 
lathe  to  remove  the  surplus  solder  and  make  a  uniform'  surface,  then 
inserting  this  solder-covered  core  within  the  gold  shell,  and  subjecting 
the  whole  to  heat,  to  fuse  the  solder  and  unite  the  shell  and  core. 
The  complainant  says  that  neither  of  these  methods  proved  suc- 
cessful in  producing  an  ingot  having  a  core  and  shell  properly  united, 
or  in  making  a  seamless  plated  wire  for  commercial  use.  His  next 
invention  was  embodied  in  the  patent  in  suit. 

In  order  to  find  the  thought  in  the  mind  of  the  inventor  and  get 
the  exact  scope  of  his  invention,  let  us  examine  the  specification. 
He  sets  out  by  saying  that,  in  the  manufacture  of  jewelry  or  other 
articles  in  which  plated  stock  is  employed,  the  quality  of  the  goods 
produced,  especially  when  plated  wire  is  used,  depends  in  a  great  de- 
gree on  the  care  exercised  by  the  workmen  in  concealing  as  far  as 
possible  the  longitudinal  seam,  which  had  generally  been  considered 
unavoidable  in  the  making  of  plated  wire.     He  then  proceeds : 

"The  object  of  my  present  Invention  la  to  produce  a  soldered  compound 
Ingot  adapted  to  be  drawn  down  into  seamless  wire,  the  latter  being  free  from 
'blisters'  and  other  imperfectionB  as  developed  in  wire  produced  from  ingots 
as  heretofore  usually  made.  To  this  end  I  preferably  take  a  core  of  base 
metal  of  suitable  dimensions  and  wrap  a  thin  layer  or  unbroken  sheet  of  solder 
around  it  I  next  place  the  same  within  and  snugly  fitting  a  seamless  tube 
or  shell  of  fine  metal,  adding  at  one  end  of  the  Ingot,  if  desired,  a  chamber  in 
which  to  place  loose  solder.  The  whole  Is  then  submitted  to  the  action  of  heat 
to  fuse  the  solder,  thereby  producing  a  compound  Ingot  In  which  the  core  and 
seamless  shell  are  united  by  an  unbroken  film  of  solder,  as  will  be  hereinafter 
set  forth  and  claimed." 

In  the  description  of  his  drawings  and  of  his  ways  of  assembling 
the  three  parts,  namely,  the  seamless  shell,  the  sleeve  of  solder,  and 
the  cylindrical  core,  he  says : 

"The  interior  surface  of  the  gold  shell  is  -  ♦  •  covered  with  borax,  and 
the  core  then  placed  centrally  therein,  thereby  forming  an  annular  space  be- 
tween the  adjacent  surfaces.  ♦  ♦'  ♦  A  shell  or  tube  of  solder  Is  then  for- 
cibly inserted  Into  the  annular  space  to  the  lower  end  of  the  core,  and  the 
whole  then  subjected  to  tlie  action  of  heat  exceeding  the  fusing  point  of  the 
solder. 

"Practically  I  obtain  the  befet  result  by  vertically  suspending  the  Ingot  and 
revolving  or  twisting  It  around  while  In  the  furnace,  thereby  uniformly  heating 
its  surface.  After  the  Ingot  Is  removed  from  the  furnace  it  Is  found  that  the 
contiguous  surfaces  of  the  shell  and  core  are  united  throughout  their  length 
by  a  uniform  thickness  or  film  of  solder.  Solder  loosely  placed  in  the  cham- 
ber serves  to  insure  the  filling  of  the  annular  space  therewith  as  the  fusing 
esses. 
128  F.— 60 
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"In  Ilea  of  forcing  the  tube  of  solder  Into  position,  as  before  described.  It 
may  be  first  Inserted  within  the  gold  shell,  and  the  core  then  placed  in  posi- 
tion therein,  and  forced  some  under  a  light  pressure^  without  departing  from 
the  spirit  of  the  invention." 

It  will  thus  be  seen  that  his  specification  describes  three  ways  of 
assembling  the  three  parts :  First,  by  wrapping  the  sheet  of  solder 
around  the  core,  whereby  it  is  bent  into  a  sleeve  surrounding  the 
core,  and  then  inserting  the  core  and  the  sleeve  of  solder  together 
into  the  seamless  shell;  second,  by  placing  the  core  centrally  within 
the  seamless  shell,  and  then  forcibly  driving  the  sleeve  of  solder  into 
the  annular  space  between  the  shell  and  core;  third,  iiiserting  the 
sleeve  of  solder  inside  the  seamless  shell,  and  then  inserting  the 
core  within  the  sleeve  of  solder  and  driving  it  in. 

The  two  claims  are  as  follows: 

"(1)  The  improved  method  herein  described  of  making  compound  ingots, 
the  same  consisting,  first,  in  preparing  the  surfaces  of  the  base  metal  core  and 
the  seamless  gold  shell  to  unite  with  solder ;  next,  introducing  the  core  within 
said  shell,  thereby  forming  an  annular  space  between  them;  then  inserting 
a  sleeve  of  solder  into  said  annular  space ;  and,  finally,  subjecting  the  whole 
to  a  high  temperature,  which  fuses  the  solder  and  unites  the  core  and  shell 
with  a  uniform  thickness  of  the  same. 

"(2)  The  improved  method  of  making  compound  ingots,  which  consists  in 
inserting  a  cylindrical  base  metal  core  having  a  slightly  reduced  diameter 
within  the  outer  or  gold  shell,  the  surfaces  thereof  having  been  previously 
prepared  to  be  united  by  solder,  and  having  a  chamber  formed  at  the  upper 
end;  then  Inserting  a  thin  sleeve  of  silver  or  other  suitable  solder  between 
the  core  and  shell  and  placing  loose  solder  in  said  chamber;  and,  finally, 
placing  the  whole  within  a  suitably  prepared  and  heated  furnace,  thereby 
fusing  the  solder  and  uniting  the  core  and  outer  shell  with  a  uniform  thickness 
of  the  same,  the  ingot,  after  withdrawal  from  the  furnace,  being  adapted  to 
be  rolled  and  drawn  down  to  produce  seamless  filled  plated  wire." 

On  examination  of  the  proceedings  in  the  Patent  Office  relating 
to  the  granting  of  this  patent,  it  will  be  found  that,  in  addition  to 
the  two  claims  now  in  the  patent  prescribing  a  method  of  making 
the  ingots,  there  was  a  third  claim  for  the  product  produced  from  the 
ingot,  namely,  for  the  wire  resulting  from  the  new  method,  describ- 
ing this  wire  as  a  new  article  of  manufacture.  The  Patent  Office  re- 
quired a  division  of  the  application  between  the  method  and  the  ar- 
ticle claimed,  taking  the  ground  that  the  article  did  not  appear  to 
differ  from  that  shown  in  prior  patents.  The  applicant  accordingly 
eliminated  the  third  daim  of  his  patent,  leaving  the  two  claims  now 
in  the  patent,  striking  out  the  parts  of  the  specification  describing 
the  product,  and  inserting  the  first  paragraph  which  we  have  quoted 
with  reference  to  the  object  of  the  invention,  a  way  of  assembling  the 
parts,  and  a  description  of  the  chamber,  and  the  fusing  process. 
Thus,  by  following  historically  the  progress  of  the  patent  through 
the  Patent  Office,  we  see  the  reason  why  the  patentee  describes  in 
his  claims  the  method  of  assembling  the  parts  which  he  has  men- 
tioned second  in  his  specification,  namely,  that,  when  he  drew  the 
claim,  this  method  of  assembling  the  parts,  by  introducing  the  core 
within  the  shell,  thereby  forming  an  annular  space  between  them, 
and  then  inserting  a  sleeve  of  solder  into  the  annular  space,  was  the 
first  method  which  he  had  mentioned  in  his  specification — the  method 
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which  now  appears  first  found  its  way  into  the  patent  in  its  progress 
through  the  Patent  Office,  as  we  have  above  described. 

The  defenses  set  up  are  that  the  patent  is  invalid,  and  that  it  is 
not  infringed.  The  defendant  cites  as  anticipatory  an  old  English 
patent  to  Richard  &  Radisson  of  1864.  The  material  part  of  this 
patent  is  as  follows : 

"We  cast  silYer  or  irold  Into  an  Ingot,  which  w^  pierce  through  the  center 
of  Its  length  with  a  hole,  into  which  we  run  rostf  or  refined  copper  or  other 
suitable  metal.  Afterwards,  when  the  solidification  is  complete,  this  com- 
pound ingot  is  rolled  or  drawn  down  until  it  is  reduced  to  the  dimensions 
required  for  the  wire  to  be  produced,  the  wire  being  subjected  to  the  anneal- 
ing and  other  operations  of  wire  drawing.  The  copper  in  the  interior  of  the 
ingot  is  drawn  down,  together  with  the  exterior  metal,  the  two  metals  forming 
but  one  and  the  same  body.  The  interior  metal  may  be  introduced  into  the 
ingot  in  any  other  suitable  manner,  as,  for  example,  by  electrotype  processes, 
or  by  introducing  mechanically,  or  by  the  aid  of 'solder,  a  metallic  core  into 
the  ingot,  or  by  casing  silver  or  gold  around  an  interior  core.  We  do  not  limit 
ourselves  to  the  use  of  copper  for  forming  the  core  of  the  ingct,  as  other  met* 
als  may  be  employed  for  this  purpose." 

It  will  be  seen  that  the  only  reference  to  solder  is  in  the  phrase 
"or  by  the  aid  of  solder,"  referring  to  the  method  of  putting  the 
base  metal  core  into  the  ingot.  This  cannot  be  held  to  be  anticipa- 
tory of  the  method  patent  which  provides  for  the  cylindrical  tube, 
the  base  metal  core,  and  the  sleeve  of  solder,  and  the  adjusting  or 
assembling  theni  together.  This  reference  to  the  use  of  solder  is 
too  general  and  indefinite  to  infringe  the  patent  in  suit  if  it  had  come 
after,  and,  coming  before,  it  cannot  be  held  to  have  anticipated  it. 
The  patent  at  bar  is  a  process  patent.  This  old  English  patent  can- 
not be  held  to  disclose  or  even  to  suggest  its  process.  In  speaking 
of  vague  prophesies  in  certain  English  p?itents,  Judge  Shipman,  in 
Westinghouse  Air-Brake  Co.  v.  Railway  Co.,  88  Fed.  263,  31  C.  C. 
A.  529,  says : 

"The  prophetical  suggestions  in  any  patent  of  what  can  be  done  when  no 
one  has  ever  decided  by  actual  and  hard  experience  and  under  the  stress  of 
competition  the  truth  of  these  suggestions,  or  the  practical  difficulties  in  the 
way  of  their  accomplislunent,  or  even  whether  the  suggestions  are  feasible, 
do  not  carry  conviction  of  the  truth  of  these  frequent  and  vague  statementa" 

The  defendant  further  says,  in  citing  the  prior  art,  that  Palmer  & 
Capron  were  the  first  in  the  United  States  to  make  seamless  gold- 
plated  ingots ;  that  they  used  the  product  in  finger  rings,  and  made 
merchantable  goods,  as  early  as  1878.  When  we  examine  their 
method,  we  find  that  it  related  only  to  making  finger  rings,  and  did 
not  relate  to  the  making  of  compound  ingots  for  the  manufacture 
of  seamless  plated  wire.  It  cannot  be  found  that  solder  was  em- 
ployed in  any  way  in  the  process  marked  out  by  these  patents.  The 
Kaufmann  .patent  is  cited  and  relied  upon  by  the  defendant.  Kauf- 
mann,  by  his  patent  of  1882,  describes  a  method  of  making  seamless 
drawn  or  rolled  plated  wire  by  forming  a  disk-shaped  blank  of  com- 
position stock  and  gold  plate  or  gold  alone,  drawing  the  same  into 
the  shape  of  a  hollow  cylinder  with  inferior  metal,  and  finally  draw- 
ing or  rolling  the  cylindrical  blank  into  the  proper  shape  and  thick- 
ness.    He  does  not  disclose  any  method  of  uniting  the  shell  and 
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core  together  by  solder  or  by  any  other  means.  He  cannot  be  held 
to  have  anticipated  the  method  of  Burdon  in  the  patent  in  suit. 

We  have  already  alluded  to  the  Burdon  1884  patent  and  the  Bur- 
don 1885  patent.  'The  characteristic  feature  of  the  1884  patent  was 
that  the  solder  was  placed  in  the  chamber  at  the  upper  end  of  the 
ingot,  with  the  intention  that,  when  the  ingot  was  fused,  the  loose 
solder  in  melting  would  flow  down  into  the  annular  space  between 
the  shell  and  core,  and  ^ould  thus  properly  unite  the  parts.  But  it 
was  found  that  under  this  method  the  solder  did  not  flow  down  uni- 
formly. It  is  ingeniously  urged  by  the  defense  that  a  sleeve  of 
solder  is  thus  formed  simultaneously  with  the  fusing  process,  and 
that  thus  the  three  elements  are  combined  as  in  the  patent  in  suit. 
We  do  not  think  that  this  fusing  of  the  loose  solder  into  a  sleeve 
can  be  held  to  take  the  place  of  the  unbroken  sheet  of  solder  which 
forms  one  of  the  three  essential  parts  of  the  invention  of  the  patent 
in  suit.  In  this  1884  patent  there  never  existed  the  uniform,  un- 
broken sleeve  of  solder  which  forms  an  essential  part  of  the  Burdon 
patent  in  suit.  Nor  does  the  1885  patent  show  the  sleeve  of  solder 
in  any  form.  It  is  claimed  by  the  complainant  that  it  was  by  reason 
of  the  inadequacy  of  these  patents  of  1884  and  1885  to  effect  the 
desired  result  that  the  patentee  was  led  to  invent  the  process  dis- 
closed in  the  patent  in  suit;  and  the  testimony  upon  this  point  is 
forcible  and  persuasive.  It  is  urged  by  the  defendant  that  the  art 
of  flat  plating  as  shown  in  the  Kaufmann  patent  and  in  other  patents 
contains  all  the  necessary  elements  of  cylindrical  plating,  and  may 
be  urged  as  anticipatory.  The  case  shows  that  nothing  in  the  flat- 
plating  art  furnished  any  guide,  precedent,  or  suggestion  as  to  how 
cylindrical  plating  could  be  accomplished,  or  how  seamless  cylindrical 
compound  ingots  could  be  made.  The  artisans  who  were  thorough- 
ly acquainted  with  the  state  of  the  art  at  that  time  were  interested 
to  have  seamless  plated  wire,  but  they  were  unable  to  produce  such 
wire  by  means  of  anything  derived  from  the  flat-plating  art.  Even 
if  a  sheet  of  solder  were  used  in  the  flat-plating  art,  the  method  of 
assembling  the  base  metal,  the  sheet  of  solder,  and  the  precious 
metal  was  merely  by  laying  one  upon  the  other  and  clamping  them 
tightly  together.  This  method  furnished  no  helpful  suggestion  for 
the  art  of  cylindrical  plating.  The  problems  presented  in  the  two 
arts  were  entirely  dissimilar.  We  cannot  find  that  there  is  anything 
in  the  prior  art  which  can  be  successfully  taken  as  anticipatory  of 
the  patent  in  suit,  or  which  can  render  it  invalid. 

Does  the  defendant  infringe  this  patent?  The  defendant  says  he 
makes  his  ingot  in  the  following  way:  A  hollow,  seamless  gold 
tube  is  cast  and  swaged  on  a  mandril ;  into  this  gold  tube  is  inserted 
a  sheet  of  compound  solder.  Then  a  base  metal  tube  is  placed  in- 
side the  solder,  within  the  gold  tube,  as  a  running  or  sliding  fit,  the 
parts  having  been  previously  fluxed.  A  plug  is  then  drawn  longi- 
tudinally through  the  inner  or  base  metal  tube,  expanding  the  latter, 
and  pressing  the  soldered  sheet  tightly  against  the  gold  or  outer 
tube,  the  object  of  this  expansion  being  to  prevent  blisters.  The 
compound  tube  is  then  heated  to  fuse  the  intermediate  solder,  and 
finally  reduced  on  a  mandril  to  its  proper  size  and  thickness.    This 
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completes  the  compound  gold-plating  shell.  It  will  be  seen  that  the 
defendant's  method  of  assembling  the  parts  is  substantially  the  third 
method  described  in  the  specification  of  the  patent  in  suit.  The 
sheet  of  solder  is  placed  inside  the  tube,  and  then  the  base  metal  is 
forced  inside  the  solder.  The  defendant  claims,  as  a  matter  of  pat- 
ent law,  that  the  complainant  must  be  held  to  the  method  of  assem- 
bling the  parts  described  in  the  claims  of  the  patent.  He  insists 
that  the  patent  describes  three  processes  and  three  inventions,  but 
that  the  claim  uses  only  one  of  the  processes  and  one  invention, 
and  hence  that  the  other  two  processes  are  abandoned,  and  that  the 
defendant  has  the  right  to  use  every  one  of  those  abandoned  pro- 
cesses. We  do  not  think  so.  The  patent  is  a  process  patent,  which 
is  sufficiently  defined  to  be  a  mode  of  treatment  of  materials  to  pro- 
duce a  g^ven  result.  The  thought  of  the  inventor  is  to  make  an  in- 
got by  assembling  the  three  parts — ^the  core,  the  seamless  shell,  and 
the  solder.  The  g^st  of  the  invention  consists  in  using  a  sleeve  of 
solder  as  one  of  the  parts  to  be  brought  together,  and  in  bringing 
the  three  parts  into  the  proper  relative  position.  Although  the 
claim  describes  the  method  of  bringing  the  three  parts  together  by 
placing  the  core  within  the  seamless  shell  and  then  forcibly  putting 
the  sleeve  of  solder  into  the  annular  space  between  the  shell  and  the 
core,  it  does  not  show  any  intention  of  abandoning  the  other  ways 
described  in  his  specification  of  bringing  the  three  parts  together. 
The  other  two  ways  mentioned  in  the  specification  are  clearly  equiva- 
lents of  the  way  mentioned  in  the  claim.  The  three  ways  o£  bring- 
ing the  parts  together  are  not  three  inventions;  if  they  could  be 
held  to  be  three  distinct  inventions,  then  the  law  with  reference  to 
abandonment  might  be  properly  urged ;  but  they  are  three  ways  of 
accomplishing  the  purpose  described  in  his  process. 

In  the  case  of  Reece  Buttonhole  Mach.  Co.  v.  The  Globe  Com- 
pany, 6i  Fed.  958,  10  C.  C.  A.  194,  Judge  Putnam  has  with  great 
clearness  stated  the  doctrine  of  equivalents.  The  patent  in  the 
Reece  Case  was  for  a  buttonhole  sewing  machine.  In  such  a  ma- 
chine there  must  be  a  relative  movement  between  the  bedplate  or 
work  support  and  the  stitching  mechanism,  in  order  that  the  stitching 
mechanism  may  follow  the  contour  of  the  buttonhole.  The  claims 
of  the  patent  were  for  a  machine  in  which  the  stitching  mechanism 
traveled  with  relation  to  the  work  support.  The  patent  did  not  de- 
scribe any  other  form  of  machine.  In  the  defendant's  machine  the 
work  support  was  made  to  travel  with  relation  to  the  stitching  mech- 
anism. It  was  contended  that  the  claims  were  limited  in  terms  to  a 
machine  in  which  the  stitching  mechanism  traveled,  and  that  therefore 
the  defendant's  machine  did  not  infringe.  Judge  Putnam  decided  in 
the  Court  of  Appeals  that  the  defendant's  construction  was  the  equiv- 
alent for  that  claimed  in  the  patent,  and  that  it  therefore  infringed 
it,  under  the  doctrine  of  equivalents.  In  the  Reece  Case  no  other 
form  of  machine  was  shown,  except  a  machine  in  which  the  stitch- 
ing mechanism  traveled  with  relation  to  the  work  support.  But  the 
court  said  that,  though  no  other  form  of  machine  was  mentioned,  a 
form  of  machine  in  which  the  work  support  was  made  to  travel  with 
relation  to  the  stitching  mechanism  was  clearly  an  equivalent  of  the 
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construction  described  in  the  Reece  patent.  In  a  very  recent  case, 
Electric  Smelting  &  Aluminum  Company  v.  Pittsburg  Reduction 
Company  (C.  C.  A.)  125  Fed.  937,  Judge  Coxe  says : 

"Various  other  limitations  upon  the  claims  are  urged  by  which  the  defend- 
ant seeks  to  avoid  infringing.  They  are  of  the  same  general  nature,  and  pro- 
ceed  upon  the  same  initial  fallacy,  namely,  that  in  a  generic  process  patent 
every  phenomenal  observation  during  operation  and  every  minute  detail  de- 
scribed must  be  read  into  the  claims,  and  that  the  least  departure  from  the 
claims  as  so  construed  avoids  infringement  Neither  position  is  tenable.  In 
a  patent  like  Bradley's  the  claims  should  be  as  broad  as  the  Invention,  and, 
even  if  unnecessary  and  unreasonable  limitations  are  incorporated  In  the 
claims,  the  court  should  interpret  them  liberally,  and  not  permit  the  defend- 
ant to  escape  who  reaches  the  same  result  by  analogous  means,  though  he  may 
employ  additional  elements  and  improved  mechanical  appliances." 

In  Boston  &  R.  Electric  St.  Ry.  Co.  v.  Bemis  Car  Box  Company, 
80  Fed.  287,  25  C.  C.  A.  420,  Judge  Putnam  has  applied  the  princi- 
ples of  the  Reece  Case  to  a  case  involving  a  much  more  limited  field 
for  the  doctrine  of  equivalents. 

In  Lepper  v.  Randall,  113  Fed.  629,  51  C.  C.  A.  338,  the  court, 
Judge  Dallas,  held  that  it  was  not  necessary  to  decide  whether  the 
patent  were  a  primary  one,  and  said: 

"For  in  no  case  is  a  patentee  to  be  denied  protection  commensurate  with 
the  scope  of  his  actual  and  distinctly  described  invention  by  wholly  excluding 
him  from  the  benefit  of  the  doctrine  of  equivalents.  That  doctrine,  therefore, 
should  have  been  applied  in  this  case,  for  it  is  plainly  obvious  that  the  de- 
partures made  by  the  defendant  from  the  patent  in  suit  are  merely  formal, 
and  of  such  character  as  to  suggest  that  they  were  studied  evasions  of  those 
described  in  the  claim  in  issue." 

In  Bundy  Company  v.  Detroit  Time-Register  Company,  94  Fed. 
540,  36  C.  C.  A.  391,  Judge  Lurton,  for  the  Court  of  Appeals,  said: 

"To  be  entitled  to  the  benefit  of  the  doctrine  of  equivalents,  it  is  not  essen- 
tial that  a  patent  shall  be  for  a  pioneer  invention  in  the  broad  sense  of  that 
term.  If  his  invention  is  one  which  marked  a  decided  step  in  the  art,  and 
has  proven  of  value  to  the  public,  he  will  be  entitled  to  the  benefit  of  the  rule 
of  equivalents,  though  not  in  so  liberal  a  degree  as  if  his  invention  was  of  a 
primary  character." 

The  case  at  bar  does  not  present  so  wide  a  field  for  the  doctrine 
of  equivalents  as  the  Reece  Case.  The  patent  in  suit,  while  within 
its  scope  presenting  a  primary  invention,  is  not  in  so  broad  a  field 
as  the  great  patent  involved  in  the  Reece  Case,  but  it  dearly  pre- 
sents a  field  wherein  the  doctrine  of  equivalents  may  be  fairly  and 
fully  invoked.  In  this  patent  the  claim  describes  one  way  of  assem- 
bling the  parts,  namely,  by  placing  the  core  within  the  shell,  form- 
ing an  annular  space  between  them,  and  then  inserting  the  sleeve 
of  solder  into  the  annular  space ;  but  in  the  specification  two  other 
ways  are  mentioned  for  assembling  the  parts.  It  must  be  held  that 
the  two  other  ways  mentioned  in  the  specification  are  mere  vari- 
ances in  the  mode  of  using  a  single  method  or  process,  as  was  held  in 
Mowry  v.  Whitney,  14  Wall.  620,  20  L.  Ed.  860.  In  the  Reece  Case 
a  form  of  machine  not  mentioned  in  the  specification  was  held  to  be 
an  equivalent,  but  in  the  patent  in  suit  the  patentee  should  not  be 
prevented  from  claiming  an  equivalent  by  the  fact  that  he  has  men- 
tioned it  in  the  specification.    He  must  be  held  not  to  have  described 
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any  other  invention,  but  merely  a  variance  in  the  use  of  the  one 
•process  invention  which  he  has  described  in  his  claim.  It  is  not  a 
case  where  the  doctrine  of  abandonment  can  be  successfully  invoked. 
The  question  of  whether  a  patentee  has  abandoned  any  part  of  what 
he  has  described  in  his  patent  is  a  question  very  largely  of  intention. 
Robinson  on  Patents,  §§  352,  353.  There  is  nothing  in  the  specifi- 
cation in  the  case  at  bar  to  indicate  an  intention  on  the  part  of  the 
inventor  to  surrender  to  the  public  any  part  or  element  of  his  in- 
vention. Where  an  inventor  has  framed  his  claim  to  include  some 
immaterial  elements  in  his  patent,  and  has  not  made  a  claim  as 
broad  as  his  real  invention,  he  cannot  hold  as  an  infringement  a 
process  which  omits  such  step  without  substituting  an  equivalent 
therefor;  but  the  case  at  bar  does  not  present  an  instance  of  this 
kind.  If  the  patentee  had  described  an  invention  in  his  specifica- 
tion, and  then  had  not  referred  to  it  in  his  claim,  he  might  be  held 
to  have  abandoned  it.  But  Burdon  described  three  ways  of  per- 
forming one  of  the  steps  of  his  method,  and  these  three  ways,  un- 
der the  doctrine  which  we  have  invoked,  are  clearly  equivalents  one 
for  the  other.  The  defendant  has  used  one  of  these  ways;  he  has 
thus  used  an  equivalent  way  in  place  of  the  way  referred  to  in  the 
claim.  In  Tilghman  v.  Proctor,  102  U.  S.  730,  26  L.  Ed.  279,  the 
doctrine  of  equivalents  is  applied  to  a  process  patent.  In  that  case 
the  court  say: 

"The  patentee  showed  one  method  In  which  the  heat  could  be  applied ;  that 
was  an  that  was  necessary  for  him  to  do.  If  it  could  be  applied  In  any  num- 
ber of  different  methods,  it  would  not  affect  the  validity  of  that  patent  as 
a  patent  for  a  process." 

The  case  at  bar  presents  a  distinct  process  patent.  The  different 
ways  of  bringing  the  three  parts  together  are  ways  which  work  sub- 
stantially to  accomplish  the  same  result;  the  variances  are  merely 
in  matters  of  form,  and  do  not  belong  to  the  substance  of  the  pro- 
cess. It  will  be  seen  that  the  defendant  performed  the  cylindrical 
plating  process  twice ;  he  first  soldered  the  seamless  gold  shell  to  a 
tube  of  base  metal,  thereby  forming  a  gold-plated  seamless  shell; 
he  then  soldered  the  seamless  gold-plated  shell  to  the  solid  cyl.n- 
drical  core  of  base  metal.  The  defendant  urges  that  a  tube  of  base 
metal  is  not  a  metal  core,  within  the  meaning  of  the  claim  of  the  pat- 
ent in  suit;  but  it  appears  to  have  been  manipulated  for  the  purposes 
of  the  core  in  the  process;  and  the  use  of  it  in  the  way  it  is  used 
by  the  defendant  must  be  held  to  be  an  infringement,  just  as  much  as 
the  other  use  which  he  makes  of  the  core  of  base  metal.  It  is  suggest- 
ed with  much  force  that,  so  far  from  not  having  infringed  at  all,  he 
has  in  his  process  infringed  twice.  It  cannot  be  that  the  use  of  a  "hol- 
low brass  core"  is  any  different  in  principle  from  the  use  of  a  solid 
base  metal  core.  It  must  be  held  in  the  case  at  bar,  as  in  Mowry  v. 
Whitney,  supra,  that  the  processes  of  the  defendant  and  the  complain- 
ant are  substantially  the  same  in  principle,  mode  of  operation,  and  in 
the  eft'ect  produced. 

The  defendant  further  urges  that  the  only  utility  in  the  patent  in  suit 
is  in  the  chamber  described  in  the  second  claim.  We  cannot  come  to 
this  conclusion.    The  use  of  this  chamber  is  clearly  supplementary  to 
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the  use  of  the  sleeve  of  solder  as  described  in  both  claims.  The  use 
of  the  chamber  alone  had  been  found  in  the  patentee's  earlier  patent^ 
to  have  been  insufficient  to  reach  the  object  which  he  was  attempting  to 
reach,  namely,  the  uniform  distribution  of  solder.  He  uses  the  sleeve 
of  solder  for  this  purpose,  and  uses  the  chamber  as  supplementary  to 
this  purpose. 

As  to  the  utility  of  the  whole  patent,  the  case  shows  that  this  is  the 
first  patent  in  the  art  which  has  achieved  practical  success  and  been 

?ut  into  extensive  use ;  that  other  attempts  had  resulted  in  failure.     In 
'annage  Company  v.  Donallan  (C.  C.)  93  Fed.  812,  Judge  Colt  says: 

"As  a  practical  and  commercial  method  •  •  •  It  has  proved  very  snc- 
cesBful,  and  may  be  said  to  have  revolutionized  this  branch'  of  the  tanning  art 
*  *  *  In  the  construction  ot  a  patent  of  this  character  and  in  harmony 
with  what  we  believe  to  be  the  principle  and  purpose  of  the  patent  laws  of 
the  United  States,  the  court  is  naturally  inclined  to  sustain  it,  unless  it  clearly 
appears  to  be  invalid  under  the  law.'' 

We  refer  to  a  case  very  recently  decided — ^Union  Biscuit  Company 
v.  Peters  (C.  C.  A.)  125  Fed.  601.  This  case,  just  decided  in  the 
Eighth  Circuit,  puts  with  clearness  the  familiar  principle  of  law  that 
the  utility  of  a  de\4ce  cannot  prove  that  it  is  a  patentable  invention,  but 
that  it  is  of  course  entitled  to  weight  when  that  question  is  doubtful. 
The  court  says : 

*'If  a  doubt  arise,  in  the  construction  of  a  patented  article  or  device,  whether 
the  inventive  faculty  has  been  exercised,  the  fact  that  the  article  in  question 
has  gone  into  general  use,  that  there  is  a  demand  for  it,  and  that  it  seems  to 
possess  great  utility,  is  entitled  to  great  weight" 

In  the  case  at  bar,  some  weight  should  be  given  to  the  fact  that 
this  invention  has  proved  to  be  of  great  utility;  that  the  invention 
has  achieved  practical  success  and  gone  into  general  use.  Applying 
the  principles  which  we  have  discussed,  we  conclude  that  the  patent 
must  be  held  to  be  valid,  and  that  it  is  shown  to  have  been  infringed 
by  the  defendant. 

We  now  come  to  the  examination  of  the  second  patent  in  suit,  the 
Meyer  patent,  No.  445,814.  This  Meyer  patent  is  claimed  to  be  an 
improvement  upon  the  Burdon  patent  in  suit.  For  the  purpose  of 
properly  uniting  two  pieces  of  metal  with  a  thin  film  of  solder  extend- 
ing evenly  and  uniformly  over  the  adjacent  surfaces  of  the  pieces  to 
be  united,  the  parts  must  be  brought  into  close  relation,  and  the  air 
must  be  excluded  as  thoroughly  as  possible,  in  order  to  prevent  blisters 
or  bubbles  and  other  imperfections.  The  purpose  of  the  Meyer  patent 
is  to  provide  a  close  fit  between  the  parts.  In  the  old  flat-plating  art 
this  could  be  done  by  clamping  the  parts  together;  the  problem  was 
an  entirely  different  one  in  the  art  of  cylindrical  plating.  Meyer  in- 
vented an  effective  way  of  tightening  the  parts  in  the  cylindrical  ingot 
by  subjecting  the  ingot  to  the  action  of  a  draw-plate,  or  of  rollers,  prior 
to  subjecting  the  ingot  to  heat  to  fuse  the  solder.  This  patent  in  suit 
is  for  a  method  involving  the  employment  of  this  additional  step  in 
connection  with  the  method  of  the  Burdon  patent.  He  says  in  his 
specification : 

**In  forming  Ingots  for  seamless  plated  wire  a  seamless  tube  or  shell  of 
precious  metal,  or  a  shell  formed  of  Inferior  metal  plated  on  the  outside  with 
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precious  metal,  is  secured  to  the  core  by  solder  Interposed  between  the  core 
and  the  seamless  tube  or  shell,  and  the  tube  or  shell  Is  united  to  the  core  by 
fusing  the  solder  in  a  furnace.  As  the  so-formed  ingots  have  to  be  drawn  or 
rolled  out  lengthwise  into  wire  or  plates,  it  is  Important  to  use  as  little  solder 
in  the  ingot  as  possible,  and  also  to  interpose  the  solder  uniformly  of  even 
thickness  between  the  core  and  the  shell. 

"The  object  of  my  invention  is  to  secure  these  results  by  the  cheap  and  cer- 
tain step  in  the  process  of  firmly  drawing  or  rolling  the  shell  on  to  the  solder- 
covered  core,  metal  to  metal,  so  that  when  the  solder  is  fused  the  liquid  solder 
cannot  flow  from  one  part  of  the  ingot  to  another,  and  thus  produce  unequal 
distribution  of  the  solder." 

He  states,  further,  that  he  forms  around  the  core  a  sheet  of  solder, 
thereby  forming  the  sleeve  of  solder  of  the  Burdon  patent ;  that,  after 
this  solder-covered  core  has  been  inserted  into  the  seamless  shell,  he 
then-  draws  said  shell  down  firmly  upon  the  solder  by  passing  the  com- 
bined core,  solder,  and  shell  through  one  or  more  holes  in  a  draw-plate 
or  between  suitable  rollers ;  and  that,  after  the  tube-  has  been  drawn 
down  close  to  the  core,  he  then  subjects  the  so-prepared  ingot  to  heat  to 
melt  the  solder,  and  thus  firmly  secures  every  part  of  the  interior  sur- 
face of  the  shell  to  the  core.    His  claim  is  as  follows : 

"The  herein-described  process  of  making  ingots  for  seamless  wire,  the  same 
consisting  In  bending  and  drawing  around  the  prepared  core  a  sheet  of  solder, 
inserting  the  solder-covered  core  into  a  prepared  tube  of  plating  metal,  forcing 
the  plating  tube  into  close  contact  with  the  solder-covered  core  by  contractlAg 
the  diameter  of  the  tube,  and  then  subjecting  the  so-formed  ingot  to  heat  to 
melt  the  solder  to  unite  the  tube  to  the  core,  as  described." 

It  must  be  seen  that  the  patentee  was  dealing  primarily  with  an  in- 
got having  a  solid  core,  and  that  he  found  it  convenient  to  use  means, 
which  would  force  the  shell  "down  on  to  the  core,"  and  that  he  thus 
reduced  or  contracted  the  diameter  of  the  shell.  The  gist  of  his  in- 
vention appears  to  have  been  in  the  words  of  the  claim,  "forcing  the 
plating  tube  into  close  contact  with  the  solder-covered  core."  *  But  the 
defendant  says  he  does  not  infringe  this  patent,  because  in  effecting 
this  result  he  is  dealing  with  a  hollow  core,  and  he  adopts  the  plan  of 
drawing  a  tapering  plug  through  the  inside  of  the  hollow  brass  core  or 
base  metal  tube,  which  enlarges  the  hole  in  the  base  metal  tube,  causing 
the  same  to  press  the  solder  very  closely  against  the  hollow  tube,  also 
enlarging  it  The  object,  as  his  testimony  shows,  is  the  same  as  is  the 
object  of  Meyer,  namely,  "to  bring  all  the  parts  as  closely  together  as 
possible."  Where  he  does  not  use  the  hollow  core,  he  uses  a  base  metal 
solid  core  of  larger  diameter,  and  thus  expands  the  shell.  The  means 
employed  by  the  defendant  are  thus  plainly  a  reversal  of  the  process 
of  Meyer.  The  defendant's  position  is  that  the  claim  refers  to  "bend- 
ing and  drawing  around  the  prepared  core  a  sheet  of  solder,"  and  to 
"inserting  the  solder-covered  core  into  a  prepared  tube  of  plating 
metal."  The  defendant  urges  that  the  claim  is  limited  to  that  particular 
way  of  assembling  the  three  parts  composing  the  ingot ;  that  the  de- 
fendant does  not  employ  that  particular  way  of  assembling  the  parts, 
but  that  he  assembles  them  by  first  inserting  the  sleeve  of  solder  into 
a  seamless  shell  of  plating  metal,  and  then  inserts  the  core  into  the 
solder-lined  shell.  He  further  insists  that  the  Meyer  claim  does  not 
cover  a  process  for  forcing  the  plating  members  into  contact  by  a  rela- 
tive change  in  the  diameter  of  the  parts,  but  is  limited  to  a  contact  at- 
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tained  by  forcing  the  plating  tube  upon  the  core  "by  contracting  the 
diameter  of  the  tube."  The  thought  of  the  inventor  in  the  Meyer  pat- 
ent, the  characteristic  step  of  that  patent,  is  "forcing  the  plating  tube 
into  close  contact  with  the  solder-covered  core/'  The  Reece  Case 
and  other  cases  which  we  have  discussed  upon  the  question  of  equiva- 
lents are  decisive  of  the  principles  of  this  case.  We  refer  also  to  the 
case  of  United  States  Peg  Wood  S.  &  L.  B.  Company  v.  Sturtevant 
Company  (C.  C.  A.)  125  Fed.  382,  in  which  this  court,  in  referring  to 
the  Reece  Case,  alludes  to  the  fact  that  the  defendant,  by  reversing  a 
described  arrangement,  cannot  evade  the  spirit  of  the  specification  and 
claims.  In  Dowagiac  Mfg.  Company  v.  Minnesota  Moline  Company, 
118  Fed.  141,  55  C.  C.  A.  91,  the  court  said: 

"By  changiog  the  form  of  complainant's  combination,  and  not  essentially 
varying  the  principle  or  mode  of  operation  pervading  the  original  invention, 
defendants  cannot  escape  infringement" 

In  the  case  at  bar,  the  method  which  the  defendant  has  used  presents 
an  equivalent  of  the  method  of  the  patent  in  suit,  although  it  shows  a 
reversal  of  one  of  its  processes. 

The  defendant  says,  further,  that  the  Meyer  patent  has  been  antici- 
pated. He  cites  first  the  Smith  patent,  No.  427,924.  The  method  of 
this  Smith  patent  involves  the  use  of  a  tapered  shell  and  a  tapered  core, 
resulting  in  the  production  of  a  tapered  ingot.  The  purpose  of  the 
Meyer  patent  is,  as  we  have  described,  to  force  the  plating;  tube  into 
close  contact  with  the  solder-covered  core.  The  purpose  of  the  Smith 
patent  was,  by  the  shape  of  his  core  and  shell,  to  squeeze  out  the  sur- 
-plus  solder  during  the  fusing  operation.  The  purpose  of  the  Smith 
patent  being  different  from  the  purpose  of  the  Meyer  patent,  we  cannot 
hold  that  the  Smith  patent  anticipates  the  Meyer  patent.  The  Meyer 
patent  of  1890  is  urged  also  as  an  anticipation.  This  patent  does  not 
relate  td  a  method  of  making  seamless  platecl  wire  or  ingots,  but  to 
a  method  of  making  seamed  plated  wire  and  seamed  ingots ;  it  is  in 
the  fiat-plating  art,  and  has  no  relation  to  the  art  of  cylindrical  plating. 
We  have  already  held,  in  discussing  the  Burdon  patent,  that  the  art  of 
cylindrical  plating  is  a  different  art  from  that  of  fiat  plating.  The 
problem  presented  to  the  mind  of  the  inventor  of  bringing  the  three 
parts  together  in  flat  plating  is  a  distinctly  different  problem  from  that 
relating  to  bringing  these  parts  together  in  cylindrical  plating.  There 
is  no  disclosure  in  the  flat-plating  art  of  the  method  of  this  Meyer  pat- 
ent which  involves  the  employment  of  an  outer  seamless  shell,  an  inner 
cylindrical  core,  with  interposed  solder,  and  the  forcing  of  these  parts 
in  a  close  contact,  as  the  result  of  which  operation  the  parts  will  re- 
main in  close  contact  during  the  fusing.  We  must  hold  that  the 
Meyer  patent  in  suit  is  valid,  and  that  it  has  been  infringed  by  the 
defendant. 

The  decree  in  respect  to  both  patents  in  suit  must  be  for  an  injunc- 
tion and  for  an  accounting. 
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WESTON  ELECTRICAL  INSTRUMENT  CO.  T.  JEWELL  et  aL 

(Circuit  Court,  S.  D.  New  York.    March  2,  1904.) 

1  Patent8--Infbingembnt~Electbigai.  Mbasubinq  InSTBXrMBKT. 

The  Weston  patent,  No.  392,387,  for  an  electrical  measuring  apparatus, 
was  not  anticipated,  and  shows  patentable  invention ;  also  held  Infringed. 

In  Equity. 

William  Houston  Kenyon,  for  plaintiflF. 
De  Witt  C.  Tanner,  for  defendants. 

WHEELER,  District  Judge.    This  suit  is  brought  for  an  alleged 
infringement  of  patent  No.  392,387,  dated  November  6,  1888,  and 

f  ranted  to  -Edward  Weston,  for  an  electrical  measuring  apparatus, 
he  defenses  are  anticipation,  lack  of  patentable  novelty,  and  non- 
infringement. 

It  seems  to  be  a  principle  of  electrical  and  magnetic  philosophy 
that  a  direct  current  of  electricity  passing  through  a  movable  coil 
situated  in  a  magnetic  field  will  move  the  coil  against  steady  less 
resistance  in  the  field  in  proportion  in  distance  to  the  strength  of 
the  current.  The  measurements  will  remain  the  same  while  the 
magnetic  field  remains  permanent.  By  arranging  such  a  coil  in  such 
a  field  so  as  to  be  moved  by  the  passing  of  such  a  current  through 
it,  with  a  pointer  attached  to  the  coil,  and  moving  over  a  proper 
scale  of  units  of  force,  the  strength  of  the  current  may  be  measured. 
In  this  invention  a  magnetic  field  is  provided  by  an  elliptical  mag- 
net, with  concave  magnetic  pole-pieces  forming  a  large  part  of  a 
circle,  in  which  is  independently  placed  a  soft-iron  core  centered 
with  the  circle  of  the  pole-pieces  so  as  to  leave  a  tmiformly  narrow 
space  between  the  concave  surfaces  of  the  pole-pieces  and  the  core, 
and  which  is  spanned  above  and  below  by  brass  bridge  pieces  mak- 
ing the  magnetic  field  permanent,  and  in  which  a  coil  wound  around 
a  frame  of  diamagnetic  metal  pivoted  on  arms  on  the  bridge  pieces, 
with  springs  connecting  the  ends  of  the  coil  with  the  binding  posts, 
so  that  an  electric  current  will  pass  from  one  binding  post  of  the 
instrument  through  one  spring  and  the  coil  and  the  other  spring 
to  the  other  binding  post  of  the  instrument,  and  move  the  coil  in 
proportion  to  the  strength  of  the  current.  A  pointer  is  attached  to 
the  frame  on  which  the  coil  is  wound,  and  is  poised  upon  the  bridge 
pieces  at  the  center  of  the  arc  of  the  magnetic  field,  and  is  moved 
over  a  scale  graduated  to  the  proper  units  by  a  current  through  the 
coil,  and  shows  the  extent  of  the  movement  of  the  coil  produced  by 
the  current  passing  through  it,  and  thereby  measures  and  indicates 
the  strength  of  the  current.  The  diamagnetic  metal  upon  which  the 
coil  is  wound  operates  as  a  damper  to  stop  vibration  and  steady  the 
movement  of  the  pointer  to  its  place  on  the  scale.  The  parts  arc 
so  adjusted  in  relation  to  each  other  as  to  operate  in  any  position, 
like  a  watch ;  and  the  whole  may  be,  and  in  use  is,  placed  in  a  case 
of  such  size  as  to  be  carried  about  and  used  by  any  one  mechanically 
skilled  in  electrical  and  magnetic  devices. 


Digitized  by 


Google 


940  128  FEDERAL  REPOBTEB. 

There  are  20  claims,  of  which  the  3d,  4th,  7th,  8th,  12th,  13th, 
14th,  isth,  17th,  and  i8th  are  alleged  to  have  been  infringed,  in 
which  the  operation  of  a  permanent  magnet  and  an  electrical  coil, 
movably  supported  in  the  field  of  the  magnet  with  diamagnetic  metal 
connected  to  and  inclosed  by  the  coil  to  steady  the  motion  of  the 
coil,  are  in  various  forms  and  combinations  with  other  parts  de- 
scribed and  set  forth. 

There  are  set  out  and  relied  upon  as  anticipations  the  Thompson 
graded  galvanometer ;  the  Thompson  balance ;  the  Siemens  electro- 
dynamometer;  the  Siemens  pivoted  needle  instrument;  the  Ayrton 
and  Perry  pivoted  needle  instrument;  the  Ayrton  and  Perry  mag- 
nifying spring  instrument;  the  Deprez-d'Arsonval  mirror  galva- 
nometer ;  the  Deprez-Carpentier  pivoted  needle  instrument ;  the  in- 
ventor's patent,  No.  334,145,  dated  January  12,  1886,  for  a  volt  in- 
dicator; the  Cardew  hot  wire  volt  meter;  and  a  Colby  tangent 
galvanometer. 

The  patentee  did  not  discover  that  a  coil  in  a  magnetic  field  would 
be  moved  by  a  current  through  it  against  lesser  uniform  resistance 
through  distance  in  proportion  to  the  strength  of  the  current,  nor 
that  this  proportion  would  remain  constant  while  the  field  should 
be  kept  permanent,  nor  that  the  movement  of  the  coil  would  be 
steadied  to  place  by  diamagnetic  metal  within  it.  What  he  did  in- 
vent was  the  arrangement  of  proper  devices  in  an  instrument  for 
Producing,  measuring,  and  indicating  such  a  movement  of  the  coil, 
lis  invention  would  not  be  anticipated  by  the  lise  of  any  or  all  of 
these  principles  in  some  other  mode  or  modes,  but  only  by  using 
them  in  his  mode.  Neither  will  the  use  of  each  and  every  part  of 
all  his  devices  in  some  one  or  more  descriptions  or  structures  before 
amount  to  such  anticipation  as  to  defeat  the  patent,  unless  sub- 
stantially his  arrangement  is  found  in  some  one  of  them  operating 
in  the  same  way  to  produce  substantially  the  same  results. 

Of  all  the  alleged  anticipations  relied  upon,  the  one  that  seems 
nearest  to  this  invention  is  the  inventor's  own  prior  patent.  No. 
334,145.  The  other  instruments  and  descriptions  severally  contain 
and  set  forth  parts  of  the  devices  of  the  patented  invention  com- 
bined in  more  or  less  different  ways  for  the  general  purpose  of  this 
patented  instrument;  but  in  no  one  of  them  is  there  set  forth  a 
coil  wound  upon  such  a  frame  mounted  on  pivots  with  counter  act- 
ing springs  carrying  the  current  in  such  an  arc-shaped  magnetic 
field,  nor  the  combinations  of  any  of  the  parts  of  the  patent  in  suit 
to  as  great  an  extent  as  that  patent.  If  that  patent  does  not  antici- 
pate this  invention,  it  seems  clear  that  none  nor  all  of  the  others 
will.  That  patent  shows  a  field  of  a  magnetic  system  differently 
formed,  in  which  a  coil  of  wire  wound  about  diamagnetic  metal  is 
suspended  in. torsional  springs,  and  made  to  move  in  the  field  by  an 
electric  current  through  the  coil  against  the  force  of  the  springs, 
and  to  indicate  the  movement  by  a  pointer  on  a  scale.  In  an  in- 
strument of  that  patent  may  be  found  a  coil  moving  in  a  permanent 
magnetic  field  protected  in  the  same  way ; '  but  the  high  torsional 
suspending  wires  for  the  coil  prevent  making  the  instrument  com- 
pact, or  capable  of  operation,  except  in  a  level  position,  and  it  was 
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not  a  practicable  electric  measuring  instrument  for  use  in  many 
places  where  such  instruments  are  desired,  and  where  that  of  this 
patent  can  be  used. 

It  does  not  seem  necessary  to  more  particularly  notice  the  con- 
struction or  operation  of  the  otiier  preceding  devices  or  descriptions 
relied  upon.  The  patent  in  suit  seems  to  be  an  improvement  over 
the  prior  patent  by  mounting  the  coil  on  pivots  in  an  arc-shaped 
magnetic  field  between  the  pole-pieces  of  a  horse-shoe  magnet  and 
a  soft-iron  core,  instead  of  suspending  the  core  upon  the  torsional 
wires  in  the  magnetic  field  of  the  other  patent. 

That  this  new  arrangement  of  the  coil  upon  pivots  in  this  form 
of  magnetic  field,  which  would  be  by  the  arrangement  of  the  bridge 
pieces  permanent,  was  a  great  improvement  on  all  or  any  prior  elec- 
tric measuring  instruments,  is  very  plain  and  obvious  from  an  ob- 
servation of  the  things  which  had  gone  before.  It  involved  inven- 
tion of  high  order,  and  resulted  in  great  success.  Neither  the  antici- 
pations rdied  upon,  nor  the  alleged  want  of  patentable  novelty,  seems 
to  defeat  or  affect  the  validity  of  the  patent  for  this  improvement. 

The  patent,  therefore,  seems  to  be  valid  as  to  all  the  claims  in 
which  that  improvement  is  set  forth  in  the  various  combinations 
specified  in  each.  The  defendants'  instrument  seems  to  have  that 
combination,  and  by  its  use  to  infringe  the  patent  through  those 
claims.  The  contest  is  principally  as  to  the  validity  of  the  patent, 
and  the  plaintiff  appears  to  be  entitled  to  a  decree  for  this  infringe- 
ment. 

Decree  for  the  plaintiff. 


EISELE  Y.  ODDIB  et  aL 

(Circuit  Court,  D.  Nevada.    Marcb  21,  1904.) 

No.  733. 

!•  FBDEBAt.  OOUBTS— JUBISDICTION-^DlVEBSS   CiTXZENSHIP— ReSIDVIVCB — ^DOXI- 

ciLB — Pbiva  Facie  Evidence. 

Where  plaintiff  brought  suit  In  a  federal  court  Bitting  In  Nevada  against 
citizens  of  such  state,  the  fact  that  plaintiff  was  living  in  Nevada  at  the 
time  the  suit  was  brought,  while  prima  facie  evidence  that  he  was  a  citizen 
of  that  state,  was  not  conclusive  of  such  fact 

2.   SaHE— BUBDEN  OF  PbOOF. 

Where,  in  an  action  in  the  federal  court,  jurisdiction  was  based  on 
diverse  citizenship,  and  defendant  claimed  that  plaintiff  had  changed 
his  domicile  from  another  state  to  the  state  where  the  action  was  brought, 
the  burden  of  proving  such  change  was  on  defendant 

8.  Bamb. 

To  effect  a  change  of  domicile  there  must  be  residence  In  the  new  loca- 
tion, with  an  Intention  to  remain  there. 

4.  SAifl&— Evidence. 

Where  plaintiff  brought  suit  In  a  federal  court  sitting  in  Nevada  against 
citizens  of  that  state,  and  alleged  that  he  was  a  resident  of  California,  and 

Y 1.  Diverse  citizenship  as  ground  of  federal  jurisdiction,  see  notes  to  Shipp 
V.  Williams,  10  C.  C.  A.  249 ;  Mason  v.  Dullagbam,  27  C.  C.  A.  298. 
f  2.  See  Courts,  voL  13,  Cent  Dig.  S§  885,  880. 
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testified  that  he  had  left  California  and  gone  to  Nevada  for  his  health, 
but  Intended  to  return,  and  considered  California  as  bis  borne,  such  tes- 
timony was  sufficient  to  establish  diverse  dtizensbip,  in  the  absence  of 
proof  to  the  contrary. 

6.  Torts— Pleading— Damages. 

In  an  action  for  tort,  damages  for  Injuries  which  do  not  necessarily 
result  from  defendant's  vnrongful  act,  but  flow  therefrom  as  a  natural  and 
proximate  consequence,  cannot  be  recovered  unless  specially  pleaded. 
C  Same>— Breach  of  the  Peace— Possessioh  aw d  Destbuctioh  of  Propebtt— 
Mob  Violence— Actions. 

Where  plaintiff  was  deprived  of  the  possession  of  a  lot  and  his  tent 
and  personal  property  thereon  by  acts  and  appearances  of  defendants 
tending  to  inspire  plaintiff  with  a  just  apprehension  of  violence  and  In- 
timidation, and  calculated  to  cause  a  breach  of  the  peace,  plaintiff  was 
entitled  to  recover  such  damages  as  he  sustained  therefrom  in  an  action 
on  the  case. 

7.  SAifls— Abandonment  of  Property. 

Where  plaintiff  was  compelled  by  force  to  sign  an  agreement  renouncing 
all  right  to  a  certain  lot  on  which  he  had  lived  In  a  tent  for  a  period  of 
six  months,  and  bound  himself  to  vacate  the  same  within  ten  days,  and 
he  thereafter  slept  in  a  dug-out  constructed  in  another  place  for  two  nights, 
during  which  time  his  effects  still  remained  in  the  tent,  to  which  he  was 
returning,  when  defendants  destroyed  the  same,  plaintiff's  acts  did  not 
constitute  an  abandonment  of  the  lot  on  which  the  tent  was  located. 

8.  Same— Amount  in  Controversy. 

The  amount  or  value  in  controversy  stated  in  plaintilTs  complaint  is  the 
sole  test  of  federal  jurisdiction,  so  far  as  concerns  courts  of  the  first 
'    instance. 

9l  Same— Damages— Duty  to  Lessen. 

Where  defendants  wrongfully  and  by  force  ejected  plaintiff  from  certain 
land  on  which  he  was  living  in  a  tent,  destroyed  and  burned  the  tent, 
carried  certain  of  his  goods  to  a  poor  person,  to  be  used  as  fuel,  and  scat- 
tered the  remainder  on  the  ground,  plaintiff  owed  defendants  no  duty  to 
gather  such  fragments,  but  was  at  liberty  to  leave  them  and  recover  such 
damages  as  he  sustained  by  their  loss. 

Action  to  Recover  Damages  for  Wrongful  and  Unlawful  Acts  and 
Injuries. 

The  amended  complaint  avers :  That  plaintiff  is  a  citizen  of  Calif ornia» 
having  his  domicile  in  Inyo  county,  in  that  state.  That  defendants  are  citizens 
and  residents  of  the  state  of  Nevada.  That  the  matter  in  controversy  in  this 
action,  exclusive  of  interest  and  costs,  exceeds  in  value  the  sum  of  $2,000. 
That  on  the  20th  of  January,  1902,  at  Tonopah,  Nye  county,  this  plaintiff  was 
in  the  actual  and  peaceable  possession  of  lot  No.  11  in  block  D,  a  certain  tent 
and  other  improvements  upon  said  lot,  together  with  certain  household  furni- 
ture, bed  and  bedding,  $135  in  the  currency  of  the  United  States,  a  large 
amount  of  clothing,  books,  certain  valuable  papers,  family  photographs,  can- 
vas, and  other  personal  property.  That  while  he  was  so  the  owner  and  in 
possession  of  said  property  the  defendants,  "with  a  multitude  of  people,  riot- 
ously, with  violence  and  strong  hand,  and  by  force  of  arms,  wrongfully  and 
unlawfully  entered  thereon,  and  assaulted  plaintiff,  and  in  a  rude,  angry,  and 
threatening  manner  forcibly  ejected  plaintiff,  and  put  him  out  of  said  land 
and  tenements,  and  threatened  to  expel  plaintiff  from  the  town  of  Tonopah," 
to  the  damage  of  plaintiff  in  the  sum  of  four  thousand  dollara  And  for  a 
separate  and  distinct  cause  of  action  alleges :  That  defendants,  in  the  man- 
ner stated  in  the  first  count,  unlawfully  entered  on  said  lot,  and  appropriated 

t8.  Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C.  0.  A.  75;  Tennent-Stribling  Shoe 
Co.  V.  Roper,  36  C.  a  A.  459. 
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to  their  own  nse.and  carried  away  and  destroyed  10  bills  of  the  cnrrency  of 
the  United  States  of  the  value  of  $136;  one  tent,  $46;  and  then  enmnerates 
divers  small  articles  such  as  stools,  chair,  table,  bedstead,  clothing  in  a  sack, 
books,  reading  matter,  etc. ;  "a  Bible,  $200 ;  family  photographs,  $200 ;  gold 
spectacles  presented  plaintiff  by  his  mother,  $100 ;  confectionary  receipts,  $20 ; 
papers  of  plaintiff's  home  estate,  $30;  valuable  private  letters,  $100;  valuable 
documentary  papers,  $160— the  entire  value  of  said  personal  property  being 
$991 ;  and  that  said  Bible,  family  photographs,  gold  spectacles,  confectionary 
receipts,  papers  of  home  estate,  private  letters,  and  documentary  papers  have 
no  special  value  except  to  plaintiff,  and  plaintiff  has  thereby  been  damaged  in 
the  sum  of  nine  hundred  and  ninety-one  dollars";  and  demands  judgment 
against  said  defendants  and  teach  of  them :  "(1)  For  the  sum  of  four  thousand 
dollars  damages  under  the  first  cause  of  action  stated;  (2)  for  the  sum  of 
nine  hundred  and  ninety-one  dollars  damages  under  the  second  cause  of  action 
stated." 

The  defendants,  in  their  amended  answer,  virtually  deny  each  and  every 
allegation  in  the  complaint  They  deny  that  at  the  time  of  the  alleged  entry 
plaintiff  was  in  possession  of  the  premises,  or  any  part  thereof,  or  that  any 
articles  of  personal  property,  except  the  tent,  were  on  said  premises;  deny 
that  they  or  any  of  them,  with  a  multitude  of  people  or  otherwise,  except  de- 
fendants Booth  and  Butler,  entered  said  premises  at  all ;  and  allege  that  one 
Mrs.  McGregor  was  at  said  time  the  owner,  and  one  Clay  Peters  the  lessee, 
of  said  premises,  and  said  Clay  Peters  was  in  the  actual  possession  thereof ; 
that  defendants  Booth  and  Butler  entered  said  premises  upon  and  by  authority 
of  said  owner  and  lessee. 

The  testimony  on  behalf  of  the  plaintiff  tended  to  establish  the  allegations 
of  the  complaint,  except  as  to  his  ownership  of  the  property.  A  wide  latitude 
was  allowed  both  parties  in  the  introduction  of  testimony.  The  record  shows, 
among  other  things,  that  the  plaintiff  went  upon  the  lot  and  moved  into  the 
tent  June  16,  1901,  and  continuously  remained  in  the  possession  thereof  until 
the  acts  hereinafter  stated  occurred.  About  the  20th  of  December,  1901,  Clay 
Peters,  Dr.  Hudgens,  and  others  notified  him  that  a  committee  had  been  or- 
ganized to  remove  him  from  the  premises,  and  informed  him  that  he  had  better 
get  off  the  lot  On  January  7,  1902,  plaintiff  signed  a  paper,  which  reads  as 
follows:  **Know  all  men  by  these  presents,  that  I,  Chris  Eisele,  hereby  re- 
nounce all  claim,  right,  or  title  of  any  kind  or  nature  to  the  ground  upon 
which  the  tent  in  which  I  am  now  living  is  situated  in  Tonopah,  Nev.,  and  I 
hereby  agree  and  bind  myself  to  vacate  said  ground  within  ten  days  from  the 
date  of  this  instrument  Dated  this  7th  day  of  January,  1902.  O.  0.  Eisele. 
Witness :  A.  L.  Hudgens."  He  did  not  leave  at  the  time  stated.  He  gave  the 
reasons  why  he  did  not  leave,  and  said,  "I  did  agree  to  go  when  a  man  put  a 
shotgun  under  my  nose."  About  January  17th  he  had  a  talk  with  the  de- 
fendant Oddie,  and  told  him  he  would  leave  the  ground,  as  he  had  heard  that 
the  committee  was  going  to  pull  his  tent  down.  On  the  18th  he  moved  some 
wood  and  provisions,  stove,  blankets,  and  some  clothing.  On  the  19th  he  was 
fixing  up  a  dug-out  to  go  into.  He  slept  at  the  dug-out  on  the  18th  and  19th. 
He  further  testifies  that  all  the  things  mentioned  in  his  complaint  were  on 
the  lot  January  20th;  that  the  defendant  Booth  broke  open  the  door  of  his 
tent  and  entered  it  He  remonstrated.  Forcible  and  threatening  words  were 
used  by  some  of  the  defendants.  Plaintiff  went  away,  got  his  dinner,  returned, 
and  "saw  from  the  looks  of  things  they  were  going  to  destroy  the  tent"  He 
remonstrated,  and  said  the  tent  could  be  removed  without  breaking  it  The 
defendant  Booth  had  a  shotgruQ*  and  informed  plaintiff  that  he  had  better  get 
away,  or  it  would  be  worse  for  him.  Plaintiff  called  on  Oddie  to  "stop  this," 
and  his  request  was  met  by  laughter.  There  were  a  number  of  people  present. 
The  defendants  put  a  rope  around  the  tent,  attached  it  to  a  wagon,  dragged 
it  a  short  distance,  when  it  collapsed,  "and  the  tent  and  its  contents  spilled 
out"  and  were  set  on  fire  and  burned  up.  Then  the  defendants  "came  back 
with  the  wagon,  and  put  the  balance  of  the  stuff  laying  on  the  ground  in  the 
wagon."  Plaintiff  begged  the  driver  to  haul  the  things  to  the  "dug-out" 
Some  of  the  defendants  said  they  would  take  care  of  that  and  one  of  them 
said  to  plaintiff,  "Now  you  get  out  of  town  within  four  hours."  What  was 
hauled  away  in  th^  wagon  was  given  to  a  widow  lady  for  fuel 


Digitized  by 


Google 


944  128  FEDERAL  REPORTER. 

The  testimony  of  the  defendants  tended  to  support  the  allegations  of  the 
defendants'  answer,  except  as  to  the  alleged  possession  of  the  premises  hy 
Clay  Peters.    Other  testimony  Is  referred  to  In  the  opini<m. 

See  120  Fed.  695. 

N.  Soderberg  and  A.  Chartz,  for  plaintiff, 

Campbell,  Metson  &  Campbell  and  Kenneth  M.  Jackson,  for  de- 
fendants. 

HAWLEY,  District  Judge  (orally).  It  is  claimed  by  defendants 
that  plaintiff  cannot  maintain  this  action.  'This  contention  is  based 
solely  upon  the  ground  that  the  testimony  offered  on  behalf  of  plain- 
tiff is  wholly  insufficient  to  sustain  the  action.  The  specific  grounds 
of  this  contention  are:  (i)  That  diverse  citizenship  has  not  been  es- 
tablished; (2)  that  the  action  cannot  be  sustained  as  an  action  of  for- 
cible entry;  (3)  that  it  cannot  be  sustained  as  an  action  in  trespass 
quare  clausum  fregit.  In  connection  with  these  points  it  is  argued 
that  the  plaintiff's  own  evidence  shows  *'that  he  had  abandoned  his 
possession"  of  the  lot  and  tent. 

I.  Upon  the  trial  plaintiff  testified  that  he  was  a  gardener  by  occu- 
pation, and  had  resided  in  Inyo  county,  Cal.,  for  about  29  years ;  that 
in  June,  1901,  he  left  Inyo  county,  and  went  to  Tonopah,  as  much 
for  his  health  as  for  any  other  purpose,  as  the  doctors  advised  him 
that  it  would  be  good  to  get  out  in  the  hills.  "Q.  At  the  time  you 
left  Inyo  county,  what  intention  did  you  have  about  returning?  A.  I 
intended  to  return.  That  is  the  only  place  I  would  live — ^in  the  state 
of  California — and  I  have  always  said  so.  Q.  Have  you  ever  had, 
during  the  last  twenty-nine  years,  any  residence  except  Inyo  county, 
California?  A.  No,  sir;  only  during  the  short  time  I  have  been  in 
Tonopah,  and  been  delayed  here.  Q.  Your  home  during  all  those 
years  has  been  in  Inyo  county?  A.  Yes,  sir.  Q.  And  it  is  there 
now?  A.  Yes,  sir;  that  is  my  residence,  my  home."  The  cross- 
examination  did  not  bring  out  any  fact  in  opposition  to  his  testimony 
in  chief.  In  June,  1901,  the  plaintiff  was  an  actual,  bona  fide  resident 
and  citizen  of  Inyo  county,  Cal.  According  to  his  sworn  testimony, 
he  did  not  abandon  his  residence  there.  He  left  to  go  to  Tonopah, 
Nev.,  with  intent  to  return  to  Inyo  county,  Cal.  The  mere  fact  that 
he  sold  his  gardening  tools  before  leaving  Inyo  county  does  not,  of 
itself,  prove  that  he  left  without  intent  to  return.  The  circumstance 
that  he  took  most  of  his  clothing  with  him  is  of  little  significance  one 
way  or  another.  The  fact  that  plaintiff  was  a  laborer  with  but  little 
means,  and  owned  no  dwelling  or  land,  and  was  without  any  family, 
is  a  matter  proper  to  take  into  consideration,  with  other  matters,  as 
to  his  intention,  but  does  not,  of  itself,  justify  the  court  in  declaring 
that  it  was  not  his  intention  to  return  in  the  face  of  his  positive  evi- 
dence upon  this  point.  Citizenship,  not  the  place  of  residence,  is  the 
test  of  jurisdiction.  The  fact  that  plaintiff  was  living  in  Nevada  at 
the  time  this  suit  was  brought  was  prima  facie  evidence  of  his  citizen- 
ship here,  but  it  is  not  conclusive.  A  person  may  be  a  citizen  of  one 
state  or  country  and  reside  for  the  time  being  in  another.  McDonald 
v.  Salem  Flour-Mills  Co.  (C.  C.)  31  Fed.  577;  Collins  v.  City  of  Ash- 
land (D.  C.)  112  Fed.  17s,  178,  and  authorities  there  cited.    In  Chiato- 
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vich  V.  Hanchett  (C.  C.)  78  Fed.  193,  this  court  held  that  "a  defend- 
ant who  is  a  citizen  and  resident  of  another  state  than  that  of  the 
plaintiff  is  entitled,  under  the  act  of  1887--88  [Act  Aug.  13,  .1888,  c. 
866,  25  Stat.  433  (U.  S.  Comp.  St.  1901,  p.  508)],  to  remove  to  the 
federal  court  a  suit  brought  against  him  in  the  state  court,  although 
at  the  time  the  suit  was  commenced  and  the  petition  for  removal  filed 
he  was  temporarily  residing  in  the  state  where  suit  was  brought." 
The  place  where  a' person  lives  is  taken  to  be  his  domicile  until  facts 
adduced  establish  the  contrary.  Anderson  v.  Watts,  138  U.  S.  694, 
706,  II  Sup.  Ct.  449,  34  L.  Ed.  1078;  Tracy  v.  Tracy,  62  N.  J.  Eq. 
807,  810,  48  Atl.  533.  The  question  of  a  change  of  domicile  is  mostly 
one  of  intention  of  the  party,  as  to  which  his  declarations  must  con- 
trol, unless  overthrown  by  acts  inconsistent  with  them.  Where  a 
change  of  domicile  is  alleged,  the  burden  of  proving  it  rests  upon  the 
party  making  the  allegation.  To  effect  a  change  of  domicile,  there 
must  be  residence  in  the  new  locality,  and  intention  to  remain  there.. 
Mitchell  V.  United  States,  21  Wall.  350,  353*  22  L.  Ed.  584;  Desmare 
V.  United  States,  93  U.  S.  605,  609,  23  L.  Ed.  959 ;  Marks  v.  Marks 
(C.  C.)  75  Fed.  321,  324;  Succession  of  Simmons  (La.)  34  South.  loi, 
and  authorities  there  cited. 

In  Chambers  v.  Prince  (C.  C.)  75  Fed.  176,  the  court  said: 

''A  party  may  be  a  resident  of  a  place,  and  yet  not  domiciled  there;  for, 
while  he  is  resident  there,  still  If  he  does  not  intend  to  make  that  his  perma- 
nent place  of  abode,  bnt  has  always  the  'animo  revertendi,'  there  can  be  no 
doubt  that  the  mere  fact  of  his  residing  for  the  time  being  in  a  place  does  not 
establish  a  domicile  at  the  place  of  residence.  A  man  always  retains  his 
domicile  if  he  leaves  it  'auimo  revertendi.' " 

In  the  present  case  some  portions  of  the  testimony,  if  left  to  a  mere 
inference,  might  seem  unreasonable,  but  there  are  no  facts  stated  that 
are  inconsistent  with  the  sworn  statement  of  the  plaintiff  that  it  was 
his  intention  to  return  to  California. 

In  Sharon  v.  Hill  (C.  C.)  26  Fed.  337,  342,  the  court  discussed  the 
question  herein  involved  at  some  length.    Among  other  things,  it  said : 

••  'Citizenship'  and  'residence,'  as  has  often  been  declared  by  the  courts,  are 
not  convertible  terms.  Parker  v.  Overman,  18  How.  141  [15  L.  Ed.  318] ;  Rob- 
ertson V.  Cease.  »7  U.  S.  648  [24  L.  Bd.  1057] ;  Grace  v.  American  Cent  Ins. 
Co.,  109  U.  S.  283  [3  Sup.  Ct.  207.  27  L.  Ed.  932] ;  Prentiss  v.  Barton,  1  Brock. 
389  [Fed.  Cas.  No.  11,384].  (Numerous  other  cases  might  be  cited  upon  this 
point.)  Citizenship  is  a  status  or  condition,  and  is  the  result  of  both  act  and 
Intent  An  adult  person  cannot  become  a  citizen  of  a  state  by  simply  intend- 
ing to,  nor  does  any  one  become  such  citizen  by  mere  residence.  The  residence 
and  the  Intent  must  coexist  and  correspond ;  and  though,  under  ordinary  cir- 
cumstances, the  former  may  be  sufficient  evidence  of  the  latter,  it  is  not  con- 
clusive, and  the  contrary  may  always  be  shown;  and  when  the  question  of 
citizenship  turns  on  the  intention  with  which  a  person  has  resided  in  a  par- 
ticular state,  his  own  testimony,  under  ordinary  circumstances,  is  entitled  to 
great  weight  on  the  point" 

In  that  case  it  was  admitted  that  the  plaintiff  had  resided  in  Cali- 
fornia for  a  great  number  of  years,  but  he  testified  "that  he  never 
intended  to  become  a  citizen  of  California,  or  cease  to  be  a  citizen  of 
Nevada."    In  commenting  upon  the  whole  testimony,  the  court  said : 

"The  evidence  only  proves  that  the  plaintiff  was  generally  an  inhabitant  of 
this  city  (San  Francisco)  for  a  few  years  before  the  commencement  of  this 
128  F.— 60 
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suit  But  when  we  consider  that  the  plaintiff  swears  positively  that  he  never 
Intended  to  become  a  citizen  of  this  state,  and  that  no  act  of  his  while  here  is 
inconsistent  with  such  purpose,  •  •  •  the  mere  fact  of  the  plaintiff's 
bodily  presence  here  for  one  or  ten  years,  under  the  circumstances,  Is  of  very 
little  moment  In  determining  his  citizenship." 

The  testimony  given  by  the  plaintiff  is,  in  my  opinion,  sufficient  to 
show  a  diversity  of  citizenship  between  the  parties. 

2.  Can  this  action  be  sustained  upon  the  testimony  g^ven  by  the 
plaintiff?  This  question  is  not,  as  claimed  by  defendants,  whether  it 
can  be  sustained  as  an  action  of  forcible  entry  and  unlawful  detainer, 
or  for  trespass  quare  clausum  fregit  There  were  doubtless  several 
remedies  afforded  plaintiff  by  the  law  of  which  he  might  have  availed 
himself.  He  could  have  brought  an  action  of  forcible  entry  and  un- 
lawful detainer,  and  prayed  for  restitution.  Cutting's  Coinp.  Laws 
Nev.  §§  3822,  3823.  Forcible  entry  and  unlawful  detainer  is  an  in- 
dictable offense  as  a  misdemeanor  in  every  state  in  which  common- 
law  crimes  are  recognized,  and  also  in  states  where  by  statute  it  is 
made  a  criminal  offense.  9  Ency.  PI.  &  Pr.  25,  45 ;  Ex  parte  Webb, 
24  Nev.  238,  241,  51  Pac.  1027.  The  testimony  in  such  cases  would, 
of  course,  have  to  be  applicable  to  the  relief  sought.  But  the  answer 
to  defendants'  contention  that  the  action  cannot  be  maintained  be- 
cause the  complaint  did  not  demand  restitution  of  the  property,  which 
is  the  main  remedy  of  an  action  of  forcible  entry  and  unlawful  de- 
tainer, the  recovery  of  damages  being  merely  incidental  thereto,  is 
found  in  the  fact  that  this  is  not  an  action  pure  and  simple  of  forcible 
entry  and  unlawful  detainer,  either  civil  or  criminal,  or  of  an  action 
of  trespass  quare  clausum  fregit,  although  in  several  respects  it  is 
somewhat  analogous  thereto,  especially  in  the  fact  that  possession,  not 
title  to  the  property,  is  alone  involved,  and  that  force  was  used  by 
defendants  in  making  an  entry  upon  the  premises.  In  actions  for 
forcible  entry  the  title  to  the  property  is  not  in  issue  either  in  civil  or 
criminal  proceedings,  and,  as  a  general  rule,  the  question  of  posses- 
sion is  alone  involved,  and  the  title  cannot  be  inquired  into.  It  is  a 
summary  proceeding,  in  which  an  actual  peaceable  possession  of  the 
premises  must  be  shown  to  have  been  forcibly  taken  away  or  invaded 
by  the  defendant;  and,  when  this  is  shown,  the  law  will  restore  the 
possession  to  the  party  complaining,  even  if  the  defendant  be  in  fact 
able  to  show  a  title.  The  reason  of  this  rule  is  that,  if  a  party  have 
a  paramount  title  to  property  which  is  in  the  actual  possession  of  an- 
other, who  persists  without  a  valid  right  in  retaining  that  possession, 
he  shall  not  do  himself  justice  by  force,  for  this  would  be  contrary 
to  the  law  of  the  land,  but  he  shall  apply  to  the  courts  of  justice  pro- 
vided for  such  purposes,  where  his  rights  will  be  recognized  and  en- 
forced. In  the  present  case  it  clearly  appears  that  plaintiff  was  de- 
prived of  the  possession  of  the  lot  and  tent  by  acts  and  appearances 
tending  to  inspire  a  just  apprehension  of  violence,  and  calculated  to 
cause  a  breach  of  the  peace.  'The  books  are  full  of  cases  where  it 
has  been  said  that  actual  physical  force  is  not  necessary;  that  it  is 
always  sufficient  if  the  entry  is  attended  with  such  a  display  of  force 
as  manifests  an  intention  to  intimidate  the  plaintiff,  or  deter  him  from 
defending  his  rights,  or  to  excite  him  to  repel  the  invasion  of  his 
possession  and  thus  bring  about  a  breach  of  the  peace. 
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The  character  of  this  action  must  be  determined  by  the  pleadings. 
It  is  an  action  to  recover  damages  for  the  alleged  wrongful  and  unlaw- 
ful acts  charged  to  have  been  committed  by  the  defendants  to  the 
plaintiff's  injury.  It  presents  some  unusual  and  unpleasant  features 
and  peculiar  facts,  and  in  this  respect  may  be  said  to  be  exceptional  in 
its  character.  But  the  right  to  recover  damages  for  wrongs  and  in- 
juries is  well  settled.  The  plaintiff,  having  different  remedies,  may 
select  the  form  of  action  which  will  give  him  the  relief  he  seeks.  The 
original  complaint  was  defective  (Eisele  v.  Oddie  [C.  C]  120  Fed.  695), 
because  it  did  not  apprise  the  defendants  of  the  nature  of  the  claims 
against  them,  and  the  extent  thereof.  A  statement  of  the  injuries, 
with  a  general  averment  of  the  sum  as  to  the  damages,  would  only  au- 
thorize the  recovery  of  such  damages  as  would  naturally  and  ordinarily 
follow  from  such  injuries.  The  complaint  was  amended  to  make  it 
more  specific,  especially  so  as  to  set  forth  causes  of  special  damages ; 
the  general  rule  being  that  special  damages,  which  are  the  natural,  but 
not  necessary,  result  of  the  injury  complained  of,  must  be  specifically 
alleged.  Such  injuries  do  not  necessarily  result  from  the  defendants' 
wrongful  act,  but  flow  from  it  as  a  natural  and  proximate  consequence ; 
hence  they  must  be  specially  alleged,  in  order  that  the  defendant  may 
have  notice  thereof,  and  be  prepared  to  meet  the  same  upon  the  triai. 
5  Ency.  PI.  &  Pr.  719.  This  case  furnishes  the  necessity  for  the  strict 
enforcement  of  this  rule.  As  was  said  by  the  court  in  Pueblo  v. 
Griffin,  10  Colo.  366,  367, 15  Pac.  616: 

'*If  from  any  peculiarity  in  the  drcumfirtances  or  situation  of  the  injured 
party  other  loss  accrued  to  him  thereby,  such  peculiarity  must  be  alleged  and 
proven  to  Justify  the  recovery  of  such  damages.'' 

There  was  no  demurrer  to  the  amended  complaint,  upon  which  the 
action  was  tried.  Its  sufficiency  is  not  questioned.  The  only  legal 
objection  made  by  the  defendants  is  to  the  sufficiency  of  the  evidence  to 
sustain  it. 

3.  Was  the  plaintiff  in  possession  of  the  lot  and  tent  at  the  time  the 
defendants,  with  a  multitude  of  people  present,  forcibly  removed  the 
tent  and  burned  it?  It  is  claimed  that  "plaintiff's  own  evidence  shows 
that  he  had  abandoned  his  possession,"  first,  because  of  his  written 
agreement  renouncing  all  claim  or  right  thereto,  and  promising  "to 
vacate  said  ground  in  ten  days";  and,  second,  because  he  left  the  prem- 
ises on  January  18,  1902,  and  never  slept  in  the  tent  thereafter,  the 
removal  of  his  tent  occurring  on  January  20th.  The  fact  that  plain- 
tiff had  agreed  to  leave  and  surrender  his  rights  within  10  days,  and 
did  not  do  so,  although  he  had  started  to  remove  his  goods  and  chat- 
tels, and  had  slept  in  a  dug-out  for  two  nights,  did  not  deprive  him  of 
the  possession  of  the  premises.  The  testimony  shows  that  some  of 
his  effects  were  still  in  the  tent,  and  he  was  on  his  way  there,  and 
was  present  when  the  removal  occurred.  There  cannot  be  any  aban- 
donment of  the  property  while  the  party  is  in  possession  of  any  part 
of  it.  Mitchell  v.  Carder,  21  W.  Va.  277,  285,  and  authorities  there 
cited.  Plaintiff  was  not  a  mere  intruder  upon  the  premises.  He  had 
been  in  the  actual  possession  of  the  premises  for  a  period  of  six  months. 
The  specific  acts  which  are  required  to  constitute  a  sufficient  possession 
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are  dependent  upon  the  conditions  and  circumstances  of  each  case ;  but 
the  controlling  principles  applicable  to  all  cases  are  embodied  in  the 
general  statement  "that  any  overt  act  indicating  dominion  and  a  pur- 
pose to  occupy,  and  not  to  abandon,  the  premises,  will  satisfy  the-  re- 
quirements-as  to  possession."  Vol.  13  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  746.  In  actions  for  forcible  entry  and  unlawful  detainer  it  has 
been  held — in  line  with  the  rule  above  stated — ^that  actual  residence 
upon  the  premises  is  not  always  necessary.  Valencia  v.  Couch,  32 
Cal.  339,  91  Am.  Dec.  589.  This  case  is  also  an  interesting  one  upon 
the  question  as  to  what  constitutes  force.  And  that  continuous  pres- 
ence is  not  required.  Giddings  v.  The  '76  Water  Co.,  83  Cal.  96, 
23  Pac.  196;  Sittoh  V.  Sapp,  62  Mo.  App.  197,  205.  LoKcking  the 
doors  of  a  house  and  taking  the  key  constitutes,  in  ordinary  cSises,  evi- 
dence of  an  actual  possession  of  the  house  or  lot  upon  which  it  stands. 
Haley  v.  Palmer,  9  Dana,  321;  Sitton  v.  Sapp,  supra;  Davidson  v. 
Phillips,  9  Yerg.  93,  30  Am.  Dec.  393. 

4.  In  reply  to  the  suggestion  of  counsel  that  the  proofs  do  not  show 
that  the  value  of  the  property  in  controversy  exceeds  $2,000,  it  is  only 
necessary  to  say  that  the  general  rule  is  that,  so  far  as  concerns  courts 
of  the  first  instance,  the  amount  or  value  stated  in  the  plaintiflTs  com- 
plaint is  the  sole  test  of  jurisdiction.  West  v.  Woods  (C.  C.)  18  Fed. 
665,  and  authorities  there  cited;  Hill  v.  Gordon  (C.  C.)  45  Fed.  276"; 
Western  Union  Tel.  Co.  v.  White  (C.  C.)  102  Fed.  705,  707 ;  Butters 
V.  Carney  (C.  C.)  127  Fed.  622.  There  are  no  exceptional  facts  in  this 
case  which  take  it  out  of  this  general  rule. 

5.  Upon  the  merits  but  little  need  be  said.  Conceding  that  the 
defendants,  who  claimed  to  be  acting  for  the  real  owners  of  the  lot, 
under  all  the  circumstances  of  this  case,  might  have  had  the  right  to 
enter  upon  the  premises  and  peaceably  remove  the  plaintiff  therefrom, 
yet  neither  they  nor  the  other  defendants  had  any  right  to  remove 
him  by  force,  or  to  destroy  his  property.  The  law  was  clear,  and  the 
courts  were  open  for  the  protection  of  the  owners  of  the  property,  if, 
as  defendants  contend,  the  plaintiff  had  no  Iqgal  right  thereto.  The 
committee  consisting  of  defendants  and  others  had  no  right  to  take  the 
law  into  their  own  hands.  It  may  be  that  some  of  the  acts  and  con- 
duct of  the  plaintiff,  his  situation  and  surroundings,  as  well  as  other 
circumstances  in  the  case,  may  have  caused  the  -belief  on  the  part  of 
the  defendants  that  he  was  not  acting  in  good  faith  in  asserting  owner- 
ship to  the  lot  and  tent,  and  that  his  promises  could  not  be  relied  upon, 
and  induced  them  to  hasten  the  proceedings  in  a  summary  way,  with- 
out any  actual  intent  on  their  part  to  proceed  in  a  wanton  or  malicious 
manner.  These  matters  may  be  considered  in  mitigation  of  some  of 
the  damages.  But  all  the  acts  of  the  defendants  were  without  au- 
thority of  law,  and  were  of  a  character  which  cannot  be  sanctioned  in 
a  court  of  justice,  however  meritorious  their  motives  or  intent  may 
have  been.  In  whatever  way  or  manner  the  cause  of  action  may  be 
treated,  there  could  be  no  justification  or  excuse  for  the  conduct  of  de- 
fendants. The  burning  of  the  tent  and  contents  of  itself  shows  the 
result  that  is  so  often  liable  to  happen  when  self-constituted  commit- 
tees assume  the  right  to  enforce  the  law  in  their  own  manner.  The 
excitement  produced  by  a  multitude  of  people  proceeding  in  a  riotous 
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manner  always  has  a  tendency  to  result  in  an  utter  disregard  of  the 
law.  Hence  it  is  that  statutes  are  passed  and  actions  at  law  maintained 
to  prevent  such  injuries  or  wrongs  as  were  committed  in  this  case,  re- 
gardless of  any  question  as  to  the  real  ownership  of  the  property. 

As  to  the  damages  that  should  be  allowed.  The  plaintiff  was  cer- 
tainly very  liberal  as  to  the  value  of  the  heirlooms,  the  Bible,  family 
photographs,  gold  spectacles,  private  letters,  and  documentary  papers, 
and  also  of  the  value  of  the  damages  he  sustained  by  the  "wrongful 
invasion  of  his  constitutional  rights."  There  was  extravagant  testi- 
mony on  both  sides,  and  a  substantial  difference  of  opinion,  and  some 
conflict,  especially  as  to  what  articles  were  in  the  tent  at  the  time  of 
its  removal  and  destruction;  but  these  things  need  not  be  discussed. 
The  indignities,  insults,  and  insinuations,  partaking  of  the  nature  of 
threats  against  the  plaintiff,  should  not  be  entirely  ignored.  One 
other  point  should  be  noticed.  The  plaintiff  testified  that  he  left  $135 
in  bills  in  a  box  in  the  tent,  and  that  it  was  taken  and  destroyed  by  the 
defendants.  The  defendants  at  the  trial  sought  to  question  this  fact, 
but  I  am  not  prepared  to  say  that  the  plaintiff's  testimony  upon  this 
point  was  so  unreasonable  as  to  make  it  unworthy  of  belief.  The  most 
that  could  be  said  in  favor  of  defendants  would  be  that  they  did  not 
see  it,  and  did  not  know  or  believe  it  was  there.  Without  further 
comment,  I  quote,  as  applicable  to  this  case,  the  language  of  the  court 
in  Eten  v.  Luyster,  60  N.  Y.  252,  260,  where  the  question  was  present- 
ed as  to  whether  or  not  the  leaving  of  money  in  a  stable  was  so  un- 
reasonable that  the  defendants  ought  not  to  be  charged  with  its  destruc- 
tion.   In  that  case  the  court  instructed  the  jury : 

"It  Is  for  you  to  consider  aU  the  circumstances  of  this  case,  and,  in  view 
of  the  testimony  as  to  this  man's  position  and  habits,  and  his  manner  of  con- 
ducting business,  and  in  the  light  of  all  the  evidence  before  you,  to  pass  upon 
the  probability  or  improbability  of  an  Intelligent  man  in  his  condition  keeping 
his  money  in  this  way.  It  is  not  for  me  to  say  that  a  man  should  have  done 
so  and  so  with  his  money.  It  is  for  you  to  Judge  whether  he  took  such  a 
course  as  a  man  in  his  class  of  life,  In  that  kind  of  business,  and  with  his  op- 
portunities for  knowledge,  would  reasonably  take  under  such  circumstances. 
You  are  to  be  guided  by  the  facts  and  circumstances  in  determining  this  ques- 
tion." 

The  court,  in  discussing  the  question  as  to  the  character  of  dam- 
ages which  the  plaintiff  was  entitled  to  recover,  said : 

"The  plalntiil  owed  no  duty  to  the  defendants,  and  was  not  called  upon  to 
gather  up  the  fragments  of  his  scattered  and  broken  chattels,  but  was  at  lib- 
erty to  leave  them  where  the  defendants  left  them,  and  look  to  the  latter  for 
their  value.  They  were  out  of  his  possession  by  the  tortious  act  of  the  de- 
fendants, by  whom,  and  whose  acts,  they  were  lost  or  destroyed.  The  plain- 
tiff complains  of  the  pulling  down  and  destruction  of  his  building  and  the 
taking!  and  conversion  of  his  personal  property,  as  well  as  the  damages  sus- 
tained by  a  loss  of  his  business.  The  latter  claim  was  excluded  from  the  con- 
sideration of  the  jury  by  the  court  but  evidence  of  the  other  items  of  loss 
and  damage  were  clearly  within  the  allegations  of  the  complaint,  and  ad- 
missible. For  aU  loss  occasioned  by  the  trespass,  whether  in  the  destruction 
of  the  chattels  or  the  loss  of  money  that  was  kept  upon  the  premises,  the 
plaintiff  was  entitled  to  recover.  That  the  money  was  kept  in  an  unusual  place 
did  not  take  It  out  of  the  protection  of  the  law,  or  affect  the  liability  of  the  de- 
fendants for  their  tort  They  acted  at  their  peril,  and  must  respond  for  the  con- 
sequences.   The  loss  of  the  money,  although  the  defendants  may  not  have  sus- 
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pected  Its  presence,  was  the  direct  and  necessary  consequence  of  the  acts  of 
the*  defendants." 

Considering  all  the  facts  and  circumstances  of  this  case,  I  assess  the 
damages  at  $500.  Upon  filing  the  proper  findings  of  fact  herein,  let 
judgment  be  entered  in  favor  of  plaintiff  for  the  sum  of  $500,  and  for 
costs. 


UNITED  STATES  v.  PO^T. 
(District  Court,  S.  D.  Florida.    February  9,  1904.) 

1.  Post  OFncE^UsE  of  Mails  to  Defraud— Elements  of  Offense. 

In  a  prosecution  for  the  use  of  the  mails  for  the  furtherance  of  a  scheme 
Intended  to  defraud,  the  government  is  bound  to  prove  beyond  a  reason- 
able doubt  a  plan  or  contemplated  series  of  actions  for  the  purpose  of 
defrauding  another  by  deception,  artifice,  false  promises,  or  pretenses; 
that  a  part  of  the  plan  must  be  the  use  of  the  mails  for  the  purpose  of 
effecting  the  same ;  and  that  the  party  charged  deposited  or  caused  to  be 
deposited  in  the  mails  some  letter  or  paper  in  the  execution  of  such  plan. 

2.  Sams-^Fbaudulent  Intent. 

In  a  prosecution  for  the  use  of  the  mails  with  intent  to  defraud  in  the 
use  of  an  alleged  power  of  mental  healing,  defendant's  fraudulent  intent 
is  a  question  of  mental  condition,  not  provable  as  an  Ordinary  fact,  but  is 
to  be  found  by  the  Jury  from  the  attendant  and  surrounding  circumstances. 

3.  Same — Bubden  of  Proof  of  Power  to  Accoicplish  What  was  Promised. 

Where;  in  a  prosecution  for  the  use  of  the  mails  with  intent  to  defraud, 
in  the  exercise  of  an  alleged  power  of  mental  healing,  defendant  claimed 
that  she  was  able,  by  the  mere  emanations  of  her  own  mind,  to  impart 
such  power  to  another  residing  at  a  great  distance,  and  through  a  second 
person,  not  present,  to  a  third  person,  also  absent,  without  such  third 
person's  knowledge,  such  claim  being  contrary  to  well-settled  and  accepted 
natural  laws,  the  burden  was  on  the  defendant  to  establish  the  existence 
of  such  power;  but  if  it  was  found  that  defendant  believed  she  could 
accomplish  what  was  promised,  or  there  was  any  doubt  that  she  knew 
she  could  not,  that  doubt  should  be  considered  in  defendant's  favor,  and 
a  verdict  of  acquittal  rendered. 

4.  Same— Weight  of  Evidence. 

Where,  in  a  prosecution  for  fraudulent  use  of  the  malls  in  furtherance 
of  a  scheme  to  defraud  by  mental  healing,  certain  witnesses  testified  that 
they  were  treated  for  diseases  and  helped  by  defendant  through  emana- 
tions of  her  mind,  while  they  were  totally  Ignorant  of  defendant's  acts 
and  doings,  such  phenomena  being  contrary  to  nature  and  not  explainable 
under  any  natural  principle  or  known  laws,  this  evidence  might  be  rejected 
by  the  Jury,  though  uncontradicted. 

6.  Same— Witnesses— Prejudice. 

The  relations,  feelings,  and  prejudice  toward  accused  or  between  her 
and  the  witnesses  can  only  be  considered  by  the  Jury  when  it  appears  that 
such  feeling  of  animosity  has  been  such  as  to  influence  their  testimony. 

6L  Sams— Evidence. 

In  a  prosecution  for  using  the.  mails  in  furtherance  of  a  scheme  to  de- 
fraud, consisting  of  the  practice  of  an  alleged  power  of  mental  healing,- 
evidence  of  one  of  defendant's  employes  in  regard  to  the  manner  of  con- 
ducting her  business  and  as  to  the  classes  of  cases  in  which  treatment 
was  undertaken  and  money  received  was  admissible. 

Y 1.  Matter  In  furtherance  of  fraud  as  nonmailable,  see  note  to  Timmons  ▼• 
United  States,  30  C.  C.  A.  86. 
If  2.  See  Post  Office,  vol.  40,  Cent  Dig.  §§  55,  85. 
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Henry  T.  Campbell,  Asst.  Atty.  Gen.,  and  Joseph  N.  Stripling,  U. 
S.  Dist.  Atty. 
Otis  T.  Green  and  Bisbee  &  Bedell,  for  defendant. 

LOCKE,  District  Judge  (charging  jury).  The  law  upon  which  the 
indictments  in  this  case  are  based  is,  in  substance,  "If  any  person, 
having  devised  any  scheme  to  defraud,  to  be  effected  by  opening  or 
intending  to  open  correspondence  through  the  United  States  mail, 
shall,  for  executing  such  scheme,  deliver  any  letter,  book,  writing, 
circular,  pamphlet,  or  advertisement  in  any  post  office  of  the  United 
States,  he  shall  upon  conviction  be  punished."  Under  this  law  the 
defendant  herein,  Helen  Wilmans  Post,  stands  charged  under  four 
indictments.  The  first  indictment  (No.  141)  alleges,  in  substance,  that 
she  had  devised  a  scheme  and  artifice  to  defraud  by  holding  out  that 
she  had  discovered  and  perfected  a  method  and  process  by  which  she 
could  cure,  every  form  of  disease  and  weakness  and  poverty ;  intend- 
ing by  such  representations  to  induce  persons  to  send  her  money  for 
the  purpose  of  receiving  treatment  by  such  method ;  fraudulently  in- 
tending to  convert  the  same  to  her  own  use  without  intending  to  cure 
them,  or  to  bring  financial  success ;  and  as  a  part  of  such  scheme  she 
did,  in  papers,  etc.,  advertise  and  represent  that  she  could  and  would 
administer  such  treatment ;  which  scheme  was  to  be  effected  by  means 
of  the  post-office  establishment;  and  that  in  the  executing  and  con- 
ducting such  scheme  she  mailed,  or  procured  to  be  mailed,  a  letter 
on  the  2ist  of  March,  1900,  to  one  Mrs.  B.  B.  Ricker,  at  South  Lake 
Wier,  Fla.  The  second  indictment  (No.  160)  in  substance  charges 
the  same  offense,  except  that  it  states  that  at  and  before  the  time  of 
committing  the  offense  she  did  not  intend  to  administer  any  treatment 
for  any  disease  or  weakness  by  said  method  or  process,  and  did  not 
intend  to  cure  any  person;  that  such  scheme  was  to  be  effected  by 
means  of  the  post-office  department,  and  that  in  carrying  out  said 
scheme  she  mailed  a  certain  letter  to  Mrs.  C.  S.  Faulk,  at  Milton,  - 
Fla.  The  third  indictment  (No.  161)  charges,  in  substance,  the  same 
offense,  viz.,  the  same  artifice  and  scheme  to  defraud,  and  that  the 
same  was  to  be  effected  by  advertising  through  the  mails  in  various 
papers  and  pamphlets  that  she  could  treat  and  cure  persons  affected 
with  disease  for  the  sum  of  $3  per  week  or  $10  per  month;  and  when 
devising  such  scheme  and  artifice  she  did  not  intend  to  administer 
any  treatment  for  any  disease  by  said  method,  or  any  other  method, 
and  did  not  intend  to  cure  any  person  who  might  apply  to  her,  but 
intended  to  defraud  such  person  of  such  sums  of  money  as  should  be 
sent  to  her  without  rendering  any  service  therefor ;  and  in  the  carry- 
ing out  of  such  scheme  a  certain  letter  was  caused  to  be  placed  in 
the  post  office  of  the  United  States  at  Seabreeze.  The  three  first  in- 
dictments therefore  charge,  in  substance,  that  the  defendant  had  de- 
vised a  schenie  to  defraud,  which  scheme  consisted^  as  is  fully  set 
forth,  of  making  false  and  fraudulent  representations  as  to  her  ability 
and  power  to  cure  persons  by  a  so-called  "absent  treatment,"  without 
intendmg  to^ve  such  treatment,  or  to  cure  persons,  as  she  had  prom- 
ised to  do.  The  fourth  indictment  (No.  176)  charges  the  same  scheme, 
viz.,  in  substance,  that  she  did  fraudulently  assume  and  pretend  to 
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practice  absent  treatment,  by  which  means  she  would  cure  all  dis- 
eases, old  age,  poverty,  liquor  habit,  and  all  undesirable  conditions, 
for  a  certain  amount  per  month,  through  the  instrumentality  of  some 
second  person,  though  the  fact  of  such  alleged  treatment  through  the 
second  person  was  unknown  to  the  third  person  (no  matter  at  what 
distance  from  each  other  or  from  her),  and  that  she  could  and  would 
send  the  third  person  through  the  second  person  her  vitalizing  power 
and  healing  thoughts  for  the  cure  of  all  disease  by  the  second  person 
holding  the  third  person  receptive  to  and  in  close  relation  with  her 
thoughts;  that  she  did  represent  by  letters  and  various  publications 
and  circulars  caused  to  be  published  and  circulated  that  she  could 
and  would  cure  all  such  persons;  that  she  deposited  such  papers  and 
publications,  or  caused  the  same  to  be  done,  in  the  mails  of  the  United 
States  for  the  furtherance  of  such  fraudulent  scheme,  pretending  that 
her  healing  thoughts  could  and  would  be  transmitted  through  a  second 
person  to  a  third  person,  and  cure  him  or  her,  which  representations 
were  false,  and  well  known  to  her  to  be  false,  at  the  tihie  of  making 
them,  and  that  she  was  not  capable  of  performing  them — ^by  which 
fraudulent  scheme  she  acquired  and  converted  to  her  own  use  large 
sums  of  money;  and  that  in  the  furtherance  and  execution  of  such 
scheme  to  defraud,  at  the  time  of  committing  such  offense,  she  mailed 
and  caused  to.be  mailed  numerous  newspapers  and  advertisements, 
and  sent  through  the  post-office  establishment  divers  and  sundry  let- 
ters, with  the  intent  to  induce  sundry  persons  to  open  correspondence 
with  her,  and  to  fraudulently  obtain  money  therefrom;  and  that  it 
was  well  known  and  understood  by  the  said  defendant  to  be  a  deceit 
and  fraud;  and  that  after  the  engagement  for  such  treatment  sent 
through  the  mails  of  the  post-office  establishment  the  name  of  Helen 
Wilmans  Post  was  not  written  by  her,  but  was  written  by  a  type- 
writer, and  by  her  employes,  stenographers  and  clerks,  it  thereby  be- 
ing her  intention  to  defraud  persons  sending  her  money  of  said  money 
■  without  giving  or  intending  to  give  any  equivalent  therefor,  and  with- 
out being  able  to  give  or  intending  to  give  such  treatment,  or  to  cure 
patients  and  persons  as  she  represented  that  she  could  and  would  do; 
and  that  in  executing  the  said  scheme  she  caused  to  be  mailed  in  the 
post  office  at  Seabreeze,  Fla.,  a  certain  letter  addressed  to  Mrs.  C.  S. 
Faulk,  Milton,  Fla. 

There  are  three  elements  to  each  offense  as  charged :  First  There 
must  be  a  scheme,  a  plan,  a  contemplated  series  of  actions  for  the 
purpose  of  defrauding  some  one ;  that  is,  with  the  purpose  of  wrong- 
ly obtaining  money  by  deception  or  artifice,  by  false  promises  or  pre- 
tenses. Secondly.  A  part  of  this  plan  must  be  to  use  the  mails  of 
the  United  States  for  the  purpose  of  carrying  it  out.  Thirdly.  The 
party  charged  must  have  deposited,  or  caused  to  be  deposited,  in  the 
mails,  some  letter  or  paper  in  the  execution  of  this  plan.  Each  of  the 
elements  must  be  proven  beyond  a  reasonable  doubt.  Reversing  the 
order  of  statement  of  these  elements,  and  considering  the  last  first, 
viz.,  the  mailing  of  the  letters,  there  is  no  conflict  of  evidence.  The 
publication  of  the  advertisements,  circulars,  and  papers  has  been  fully 
shown,  and  the  only  question  remaining  is  whether  there  was  a  scheme 
to  defraud.    This  depends  upon  your  finding  upon  the  intent  of  the 
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defendant  at  the  time  of  her  making  use  of  the  mail  for  the  purpose 
of  advertising.  There  is  no  question  of  the  efficacy  of  mental  heal- 
ing, but  only  the  fraudulent  intent  of  the  defendant  in  not  inteiiding 
to  render  any  treatment  as  promised  The  only  question  necessary  for 
you  to  pass  upon  is  whether  you  are  satisfied  by  the  evidence  that  the 
defendant,  in  devising  the  scheme,  did  not  intend  to  render  any  so- 
called  treatment,  such  as  she  had  advertised  to  do.  The  question  of 
criminal  or  fraudulent  inteftt  is  a  question  of  mental  condition,  and 
cannot  be  proven  the  same  way  as  ordinary  facts,  but  may  be  foimd 
from  attendant  and  surrounding  circumstances  sufficient  to  satisfy  the 
jury  that  the  accused  had  or  had  not  the  intent  charged.  The  tes- 
timony for  the  prosecution  in  this  case  has  shown  the  defendant's 
usual  manner  of  conducting  her  business — ^almost  entirely  by  clerks — 
the  handling  of  the  mail,  and  the  keeping  up  of  the  correspondence, 
and  the  character  of  the  promises  and  declarations  of  her  ability  to 
perform ;  and  it  is  thereby  claimed  that  she  did  not  give  any  affirmative 
treatment,  contending  therefrom  that  she  never  intended  to  do  so. 
The  so-called  treatment,  as  advertised  by  the  defendant,  consisted  in 
sending  out  so  called  "healing  thoughts"  "drawing  the  thoughts  of 
the  patient  to  her  without  any  effort  of  theirs,"  and  "taking  care  of 
their  condition,"  whatever  it  was,  with  a  promise  "to  treat  them  with 
great  power  and  faithfulness."  This  is  the  positive,  direct,  and  af- 
firmative treatment  which  the  defendant  promised  and  engaged  to  give. 
Does  the  testimony  show  whether  or  not,  at  the  time  of  making  such 
promises  and  sending  out  such  circulars,  she  intended  to  give  such 
treatment?  The  foundation  of  the  contention  of  the  government  is 
that  what  was  promised  to  be  done  could  not  have  been  intended,  be- 
cause the  fulfillment  was  known  to  be  impossible  by  the  means  pro- 
posed by  the  defendant,  viz.,  the  transfer  of  the  power  of  her  thought 
to  the  person  of  the  patient  with  a  curing  influence  sufficient  to  ac- 
complish the  changes  in  condition  that  were  declared  could  be  accom- 
plished, and  particularly  in  the  cases  of  treating  a  third  person  un- 
awares of  such  contemplated  treatment  through  a  second  party. 

The  contention  of  the  defendant  is  that  what  she  had  promised  was  to 
be  performed  by  the  discovery  of  a  new  law  of  mental  healing,  by  which 
healing  thoughts  can  be  sent  out  for  the  purpose  of  cure. 

There  are  well-settled  and  accepted  natural  laws,  a  recognition  of 
which  is  justified  by  the  long  experience  of  men, the  knowledge  of  every- 
day life,  as  well  as  by  the  studies  and  experiments  6i  ages.  Of  these 
we  may  take  cognizance — ^the  laws  of  gravitation,  cohesion,  of  optics, 
the  phenomena  of  electricity,  etc.  But  when  one  contends  that  he  has 
made  new  discoveries  in  science  or  art,  opposed  to  the  general  experi- 
ence of  man  for  ages,  and  directly  in  conflict  with  the  generally  accepted 
rules,  and  seeks  to  gain  money  or  secure  profit  thereby,  the  burden  of 
the  proof  of  the  truth  of  such  discovery  is  upon  the  party  making  the 
claim,  and  the  truth  of  such  contention  must  be  satisfactorily  proved  be- 
fore it  can  be  accepted.  The  contention  of  the  defense  is  that  the 
defendant  can  and  could  do  everjrthing  that  she  promised  to  do ;  that 
she  had  the  ability  to  send  healing  thoughts  to  any  distance,  and  in  any 
direction,  not  only  to  aflFect  the  mind  of  those  desiring  treatment  so  as 
to  effect  their  physical  cure,  change  the  color  of  their  hair,  cure  cancer. 


Digitized  by 


Google 


054  128  FEDERAL  REPORTER. 

consumption,  and  pneumonia,  and  kindred  diseases,  but  also  to  affect 
the  Cure  of  other  parties  who  have  no  knowledge  of  such  treatment, 
and  are  neither  desirous  for  nor  informed  of  it.  There  is  not  involved 
in  this  case  the  question  of  the  influence  of  the  mind  over  the  physical 
health  of  the  same  person,  nor  the  beneficial  eflFects  of  hopeful  and 
cheerful  thoughts,  even  though  produced  by  natural  suggestion  through 
the  senses  by  another.  The  contention  of  the  defendsmt,  through  all 
of  her  published  works,  is  that  she  can  actually  send,  not  by  suggestions 
by  letter,  but  by  emanations  from  her  own  mind,  «uch  power  as  will, 
after  passing  through  the  mind  of  a  second  person,  influence  the  phys- 
ical condition  of  a  third  person;  and  it  is  also  in  testimony  that  such 
power  is  not  claimed  as  pertaining  particularly  to  the  defendant,  but 
that  it  can  be  taught  to  any  class  in  a  four-weeks  course.  I  have  no 
hesitation  in  saying  to  you  that  this  power  is  not  recognized  as  a 
natural  law  by  the  experience  of  mankind,  and  that  she  is  attempting 
to  establish  a  new  and  unrecognized  law  of  nature,  and  therefore  the 
burden  rests  upon  her  to  satisfy  you  that  she  possessed  such  power, 
and  could  do  what  she  promised  and  advertised  to  do.  It  is  for  you, 
therefore,  to  inquire  whether  you  are  satisfied  that  the  contention  of  the 
defendant  that  she  can  send  her  thoughts  out  to  indefinite  distances, 
and  so  aflFect  the  bodies  of  others  as  to  produce  physical  changes,  as 
she  advertised  to  do,  is  true. 

What  is  the  evidence  of  the  defense  to  establish  such  a  law  of  nature? 
The  general  idea  and  principle  upon  which  justice  is  administered  in 
courts  is  that  testimony  given  under  oath  is  to  be  accepted  as  true  until 
contradicted;  but  there  are  certain  exceptions  to  this  rule.  Where 
such  testimony  of  itself  is  directly  contrary  and  in  opposition  to  the 
well-established  laws  of  nature,  accepted  by  all  men  from  the  experi- 
ence and  study  of  ages,  such  testimony  may  be  properly  ignored  with- 
out contradiction.  The  court  has  permitted  several  parties  to  testify 
as  to  their  relations  with  the  defendant.  Although  they,  in  terms,  testi- 
fied that  they  had  been  treated  by  the  defendant  and  cured,  it  at  the 
same  time  appeared  that  these  parties  were  at  gpreat  distances — hun- 
dreds, and  sometimes  thousands,  of  miles — from  the  defendant,  and 
totally  ignorant  of  her  acts  and  doings  at  the  time  they  alleged  the 
defendant  treated  them.  Such  testimony  was  so  contrary  to  the  well- 
established  rules  of  evidence  and  natural  laws  that  it  could  not  be 
accepted  as  stated.  •  They  had  no  knowledge  of  the  whereabouts,  ac- 
tions, doings,  or  thdughts  of  the  defendant,  but,  on  the  contrary,  every- 
thing shows  that  they  were  so  situated  that  their  testimony  regarding 
any  acts  or  doings  of  hers  could  only  be  admitted  to  have  the  force 
of  stating  that  they  had  physical  troubles,  applied  to  and  corresponded 
with  the  defendant,  and  recovered  their  health,  and  informed  her  of 
it  If  any  phenomena  or  pretended  result  of  any  new  idea  or  new 
discovery  in  science  which  is  contrary  to  nature  as  recognized  can  be 
explained  and  accounted  for  upon  natural  principles  and  known  laws, 
rather  than  by  those  which  are  in  opposition  to  such,  the  natural  ex- 
planation should  be  accepted,  and  such  phenomena  or  results  rejected 
as  evidence  of  the  pretended  discovery.  Therefore  if  you  should  be- 
lieve from  the  evidence  that  the  cures  or  improvement  of  the  patients 
so  testified  to  might  have  resulted  from  the  hopeful  condition  of  their 
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own  mind,  although  suggested  by  the  letters  from  the  clerks  of  the  de- 
fendant, or  from  any  natural  limitation  or  course  of  the  disease,  and 
not  from  any  thoughts  emanating  from  the  mind  of  the  defendant,  you 
are  not  bound  to  accept  such  evidence  as  sustaining  the  contention  of 
the  defendant.  If  you  so  find,  and  find  that  the  testimony  of  the 
several  witnesses  who  claimed  that  they  had  been  improved  or  cured 
cannot  be  accepted  to  establish  the  existence  of  this  law,  it  will  be  seen 
that  this  wonderful  power  which  she  claims  in  her  testimony  to  pos- 
sess has  no  support  except  in  her  own  uncorroborated  declarations. 
Are  these  sufficient  to  satisfy  you  that  under  the  circumstances,  and 
to  the  extent  5he  claimed  and  promised,  she  could  s^nd  would  cure?  In 
examining  this  question  all  natural  laws  and  your  own  knowledge  and 
experience  can  be  considered.  There  is  no  test  by  any  natural  law  of 
this  power  of  sending  health-giving  thoughts.  The  natural  and  rec- 
ognized scope  of  the  mind  is  to  generate  and  transmit,  or  perceive  and 
recognize,  thoughts  of  intelligence,  of  knowledge,  judgment,  will,  and 
action.  For  the  transmission  of  such  thoughts  there  are  certain  tests, 
and  it  can  be  determined  to  a  certainty  whether  such  intelligence  can 
be  conveyed  or  transmitted.  Experiments  are  constantly  being  tried 
by  mental  scientists  to  ascertain  whether  such  intelligent  power  can  be 
transmitted  from  mind  to  mind,  but  that  such  transmission  can  be  made 
has  not  been  accepted  as  a  natural  law,  and  the  few  cases  which  are 
claimed  to  have  occurred  are  accepted  with  doubt,  and  considered  ex- 
traordinary and  unusual  personal  experiences,  and  not  in  conformity 
with  any  general  law.  If  the  defendant  contended  and  testified  that 
she  had  communicated  to  one  in  Europe  an  intelligent  thought,  a 
thought  of  knowledge  or  action,  of  what  she  knew  or  of  what  she  was 
doing,  would  such  testimony  be  accepted  without  corroborative  evi- 
dence, or  an  examination  and  test  by  natural  laws?  How  far,  then, 
are  you  satisfied  of  the  truth  of  her  statements  as  to  her  transmitting 
healing  thoughts,  which  statement  can  in  no  way  be  examined  or 
tested  by  natural  laws  or  legal  evidence? 

The  three  first  indictments  only  charge  that  the  defendant  claimed 
that  she  could  cure  persons  by  direct  treatment  of  themselves,  and 
that  she  did  not  intend  to  treat  them.  In  these  indictments  such  in- 
tent is  the  very  essence  and  substance  of  the  charge.  There  is  no 
question  of  the  sufficiency  or  efficacy  of  mental  healing,  but  only  the 
intent  of  the  defendant  not  to  render  any  treatment  as  promised.  Of 
this  you  must  be  satisfied  beyond  a  reasonable  doubt.  If  you  find 
upon  that  point  that  she  did  not  intend  to  give  any  such  treatment, 
your  verdict  upon  these  three  indictments  will  be  "Guilty" ;  but,  unless 
you  are  so  satisfied,  it  will  be  "Not  guilty." 

The  fourth  indictment  (No.  176)  charges  that  the  offense  consisted 
more  especially  in  promising  to  cure  third  persons  without  their  knowl- 
edge, or  without  direct  influence  upon  them,  by  treating  through  an 
intermediate  person,  and  that  she  could  not  so  cure  them,  and  that 
she  knew  she  could  not,  and  that  she  did  not  intend  to  cure  patients 
by  such  treatment.  There  are  therefore  two  questions  presented  by 
this  indictment  upon  which  the  findings  of  the  jury  must  rest :  First, 
her  ability  to  cure  as  promised  and  advertised  by  such  means;  and, 
secondly,  her  knowledge  and  intent  in  regard  to  such  cures.    The  in- 
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dictment  charges  that  the  defendant's  pretensions  to  cure  were  false, 
and  she  knew  them  to  be  so,  and  that  she  received  money  without 
intending  to  give  treatment  or  any  equivalent  therefor.  The  knowl- 
edge of  the  party  at  the  time  of  making  a  promise  or  holding  out- 
an  inducement  for  profit  or  gain  is  a  good  test  of  the  intent  of 
the  party  making  it.  No  sane  person  of  reasonable  judgment  can  be 
considered  as  intending  to  do  that  which  he  at  the  time  knows  is  and 
will  be  impossible  for  him  to  do.  Therefore,  if  it  is  found  that  at  the 
time  the  defendant  promised  as  is  charged,  that  she  could  and  would 
cure  as  she  said  she  would,  she  knew  she  could  not  so  cure,  her  in- 
telligence may  be  inquired  into  to  determine  whether  or  not  she 
intended  to  give  treatment  or  any  other  equivalent  for  what  she  had 
promised.  And  if  you  find  and  believe  that  what  the  defendant 
claimed  she  could  do  is  so  contrary  to  the  laws  of  nature  that  it  was 
impossible,  and  that  the  defendant  has  failed  to  satisfy  you  of  the  truth 
of  the  powers  she  claimed,  and  that,  therefore,  she  could  not  do  what 
she  pretended  she  could,  and  she  did  not  believe  she  could,  but  knew 
that  she  could  not,  you  will,  upon  that  indictment,  return  a  verdict 
of  guilty.  If  you  find  that  she  could,  or  honestly  believed  she  could, 
do  what  she  advertised  and  promised,  or  if  there  is  a  reasonable  doubt 
in  your  mind  as  to  her  knowledge  and  intent,  you  will  return  a  verdict 
of  not  guilty. 

In  examining  the  case  you  are  the  sole  judges  of  the  credibility  of 
the  witnesses;  that  is,  you  will  determine  just  what  of  the  testimony 
you  will  accept.  You  are  to  determine  any  conflict,  and  from  what 
you  consider  the  truth  reach  your  verdict.  The  relations,  feelings, 
and  prejudices  of  witnesses  toward  the  defendant,  or  between  3ie 
defendant  and  the  witnesses,  can  only  be  considered  when  it  appears 
that  such  feeling  of  animosity  has  been  such  as  to  influence  the  testi- 
mony. 

During  the  trial  I  was  requested  to  strike  out  all  the  testimony  of 
Dora  Dayton  in  regard  to  the  manner  of  conducting  the  business, 
and  as  to  the  classes  of  cases  in  which  treatment  was  undertaken  and 
money  received.  I  must  deny  that  motion.  It  was  the  personal 
knowledge  of  a  party  particularly  cognizant  of.  the  manner  of  conduct- 
ing the  business,  and  as  such  was  material  and  relevant,  and  you  will 
consider  it.  You  have  the  publications,  promises,  and  advertised  pre- 
tensions of  the  defendant's  powers  to  cure  under  all  the  circumstances ; 
numerous  letters,  with  her  indorsements  as  to  what  she  could  and 
would  do;  the  testimony  of  money  received;  and  the  letters  mailed  as 
charged — all  of  which  may  be  considered. 

And,  finally,  I  charge  you  that,  after  considering  all  the  testimony 
and  evidence,  if  upon  the  three  first  indictments  (Nos.  141,  160,  and 
161)  you  find  that  the  defendant  at  or  about  the  time  laid  in  the  indict- 
ments had  devised  a  scheme  to  defraud  as  charged,  and  that  a  part 
of  that  scheme  was  to  use  the  United  States  mails  for  the  purpose  of 
inducing  people  to  send  her  money,  and  that  she  so  used  the  mails, 
and  that  she  made  false  statements  as  to  her  powers  to  cure  patients, 
and  promises  that  she  would  treat  them,  and  that  at  the  time  of  de- 
vising such  scheme  she  did  not  intend  to  give  them  the  treatment  she 
had  promised,  and  that  in  the  execution  of  such  scheme  she  mailed. 
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or  caused  to  be  mailed,  the  letters  charged  in  the  indictment,  you  will 
find  the  defendant  guilty.  If  there  is  a  reasonable  doubt  in  your  minds 
upon  any  one  of  these  points,  you  will  find  the  defendant  not  guilty. 

If,  upon  the  fourth  indictment  (No.  176),  you  find  that  the  defendant, 
at^or  about  the  time  laid  in  the  indictment,  had  devised  a  scheme  to 
defraud  as  charged,  and  that  a  part  of  the  scheme  was  to  use  the 
United  States  mails  for  the  purpose  of  inducing  people  to  send  her 
money,  and  that  she  so  used  the  mails,  and  that  she  made  false  state- 
ments in  regard  to  her  ability  to  cure  one  person  through  the  mind 
of  another  person,  and  false  promises  that  she  would  cure  persons 
through  some  other  person,  and  that  it  was  impossible  that  she  could 
so  cure  one  person  through  another,  and  that  at  the  time  of  making 
such  promises  she  knew  that  she  could  not  so  cure  them,  and  that  in 
the  execution  of  this  scheme  she  mailed  or  caused  to  be  deposited  for 
mailing  the  certain  envelope  and  letter  charged  in  the  indictment,  you 
will  find  the  defendant  guilty.  If  you  have  a  reasonable  doubt  upon 
any  of  these  points,  you  will  find  the  defendant  not  guilty.  A  rea- 
sonable doubt  is  a  doubt  derived  from  the  evidence  or  lack  of  evidence 
in  the  case,  such  as  would  influence  or  control  you  in  the  important 
business  a;id  transactions  of  your  own. 


EDISON  V.  THOMAS  A.  EDISON,  JR.,  CHEMICAL  CO. 

(Circuit  Court,  D.  Delaware.    Marcli  2i,  1904.) 

No.  235. 

1.  BQuirr-nJtTBisDianoN— Libel. 

A  mere  libel  or  defamation  of  business  reputation,  unaccompanied  by 
threats,  intimidation  or  coercion,  or  by  any  direct  attack  upon  property 
or  conduct  of  business,  or  by  any  direct  or  indirect  creation  of  liability 
on  the  part  of  the  complainant,  is  not  within  the  equitable  Jurisdiction  of 
the  circuit  court  of  the  United  States. 

2.  Same— Dehubbeb. 

A  demurrer  does  not  admit  the  truth  of  general  allegations  of  fraud, 
but  only  the  facts  set  forth  as  constituting  the  alleged  fraud  and  all  rea- 
sonable deductions  from  them.  And  where  a  bill  avers  a  legal  inference 
which  the  facts  stated  therein  do  not  Justify,  a  demurrer,  while  confessing 
the  facts,  will  not  be  considered  as  admitting  the  correctness  of  the  infer- 
ence. 
(Syllabus  by  the  Court) 

In  Equity. 

Howard  W.  Hayes,  for  complainant. 
William  B.  Whitney;  for  defendant 

BRADFORD,  District  Judge.  The  questions  for  decision  arise  on 
a  general  demurrer  to  a  bill  brought  by  Thomas  A.  Edison,  a  citizen 
of  New  Jersey,  against  the  Thomas  A.  Edison,  Jr.,  Chemical  Company, 
a  corporation  of  Delaware.    The  bill,  among  other  things,  alleges : 

**That  your  orator  is  an  inventor  by  profession  and  is  engaged  in  the  manu- 
facture of  various  articles  invented  by  him,  and  in  the  manufacture  of  various 

H  2.  See  Pleading,  vol.  30,  Cent  Dig.  §§  527,  533. 
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commercial  articles  by  the  use  ot  machinery  and  methods  inrented  by  him : 
that  he  has  taken  out  numerous  patents  In  the  United  States  and  other  coun- 
tries of  the  world  and  is  well  known  as  an  inventor  throughout  the  business 
and  scientific  world ;  that  among  his  other  inventions  he  invented  the  phono- 
graph; the  incandescent  light  system,  the  quadruplex  telegraphy,  the  tele- 
phone transmitter,  the  fluoroscope,  the  mimeograph,  the  klnetoscope,  the  n^ag- 
netic  concentration  of  ore,  the  phono-phlex  system  of  telegraphy,  and  the 
nlckel-lron  storage  battery,  and  also  many  other  inventions  of  less  importance : 
that  he  has  taken  out  many  patents  for  the  said  inventions  and  improvements 
thereon,  both  in  the  United  States  and  other  countries  throughout  the  world ; 
that  on  account  of  his  numerous  inventions  and  his  reputation  in  the  business 
and  scientific  world  the  use  of  his  name  in  connection  with  any  invention  or 
any  manufactured  article  greatly  enhances  the  value  of  that  article  in  the  pub- 
lic mind ;  that  his  business  practice  in  regard  to  his  many  inventions  and  the 
patents  taken  out  covering  the  same,  has  been  sometimes  to  sell  the. inventions 
and  patents  outright,  sometimes  to  dispose  of  the  same  to  corporations  in 
which  he  became  interested,  and  sometimes  to  manufacture  or  sell  or  use  the 
inventions  himself  in  his  own  business;  that  he  maintains  and  carries  on  a 
large  and  well  equipped  laboratory  at  West  Orange,  New  Jersey,  in  which  he 
employs  from  time  to  time  from  thirty  to  eighty  workmen  engaged  in  experi- 
menting and  developing,  under  his  supervision,  his  various  inventions,  and 
also  for  the  production  of  new  industrial  processes  and  Inventions;  that  a 
considerable  part  of  the  value  in  the  public  mind  of  his  inventions  depends 
upon  the  reputation  that  he  has  built  up  with  the  public  as  an  inventor  of 
useful  and  valuable  devices  and  processes,  and  that  if  the  public  should  con- 
sider that  the  devices  and  processes  invented  by  him  were  of  little  value,  the 
income  that  he  would  derive  from  the  selling  or  working  the  devices  and  pro- 
cesses invented  by  him  would  be  very  materially  decreased.  •  •  •  That 
on  account  of  the  various  electrical,  mechanical  and  other  inventions  and  dis- 
coveries of  your  orator  your  orator  has  for  a  long  past  been  referred  to  in  the 
public  press  and  by  popular  usage  by  the  name  'Wizard,'  and  that  said  name 
Wizard  has  been  for  so  long  a  time  associated  in  the  public  mind  with  your 
orator,  that  the  said  name,  if  used  in  connection  with  any  new  device,  appli- 
ances or  invention,  is  at  once  associated  in  the  public  mind  with  your  orator." 

It  appears  from  the  exhibits  that  Thomas  A.  Edison,  Jr.,  was  one 
of  the  original  incorporators  of  and  a  subscriber  to  the  capital  stock 
of  the  defendant,  taking  250  shares  of  the  500  shares  with  which  the 
defendant  was  authorized  to  commence  business ;  the  other  two  origi- 
nal incorporators  and  subscribers  being  Franklin  Everhart  and  Gard- 
ner W.  Kimball,  taking  respectively  247  and  3  of  the  remaining  shares. 
The  bill  further  alleges :  • 

"That  immediately  after  its  organization  the  defendant  herein  proceeded  to 
sell  and  manufacture  ink  tablets  under  the  name  'Wizard  Ink  Tablets,'  and 
are  continuing  so  to  do ;  and  also  are  manufacturing  and  selling  to  the  public 
a  device  called  a  *Magno-Electrie  Vitalizer'  and  advertises  the  same  exten- 
sively throughout  the  public  prints,  which  said  advertisements  are  so  worded 
as  to  falsely  and  fraudulently  lead  the  public  to  believe  that  your  orator  is 
the  inventor  of  the  said  device,  while  the  truth  is  that  your  orator  is  in  no 
way  connected  with  the  invention  of  the  said  device  and  has  no  knowledge 
of  it,  but  charges  the  same  to  be  worthless  and  to  be  simply  a  means  for  ob- 
taining money  from  the  public  for  a  worthless  article  by  the  misuse  of  your 
orator's  name  and  by  taking  advantage  of  your  orator's  reputation  as  an  in- 
ventor, and  your  orator  presents  as  exhibits  in  connection  with  this  bill  three 
advertisements  of  the  said  alleged  device  cut  respectively  from  the  New  York 
Sunday  Herald  of  November  9,  1902,  New  York  Sunday  Sun  of  November  9, 
1902,  and  Ainslee's  Magazine  (a  monthly  magazine  circulating  in  the  United 
States)  for  the  month  of  November,  1902,  marked  'Exhibit  B,'  'Exhibit  C 
and  'Exhibit  D'  respectively.  That  after  your  orator's  attention  was  called 
to  the  said  advertisements  in  Ainslee's  magazine,  your  orator  caused  a  letter 
to  be  written  to  the  said  Thomas  A.  Edison  Jr.  Chemical  Company  asking  for 
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their  advertising  matter,  and  in  reply  a  letter  was  received  dated  October 
24th,  1902,  the  printed  and  engraved  heading  of  which  shows  the  advertising 
of  the  Wizard  Ink  Tablet  above  referred  to,  and  your  orator  presents  as  an 
exhibit  with  this  bill  of  complaint  the  said  letter  from  the  Thomas  A.  Edison 
Jr.  Chemical  Ck)mpany  dated  October  24th,  1902,  marked  'Exhibit  E.*  That 
your  orator  has  a  son  named  Thomas  A.  Edison,  Jr.,  who  is  now  about  thirty 
years  of  age ;  that  your  orator's  said  son  was  employed  by  your  orator  in  your 
orator's  various  interests  for  a  short  time ;  that  since  that  time  your  orator's 
said  son  has  had  no  regular  occupation,  but  as  your  orator  is  informed  and 
believes,  partially  supports  himself  by  trading  on  his  name  and  by  selling 
the  use  of  his  name  to  various  unprincipled  persons,  who  use  the  said  name 
for  the  purpose  of  defrauding  the  public;  that  your  orator's  said  son  while 
he  was  in  your  orator's  employ  made  no  practical  Inventions,  and  your  orator 
l9  satisfied  that  he  has  made  no  invention  since  that  time." 

The  bill  further  alleges  that  the  above  mentioned  son  of  the  com- 
plainant has  sold  to  certain  persons,  stated  to  have  had  connection  with 
the  incorporation  of  the  defendant,  including  the  above  named  Frank- 
lin Everhart,  the  use  of  the  name  Thomas  A.  Edison,  Jr.,  "for  the 
purpose  of  enabling  the  said  persons  to  defraud  the  public  by  the  use 
of  the  name  Edison,"  and  "that  your  orator's  said  son  has  never  in- 
vented any  ink  or  ink  tablets  and  has  never  invented  any  such  device 
as  that  described  as  'Magno-Electric  Vitalizer'  in  the  said  advertise- 
ments or  any  similar  device."    The  bill  further  alleges : 

"That  the  said  actions  of  the  said  Thomas  A.  Edison,  Jr.  Chemical  Company 
and  its  officers,  agents  and  employees  deceive  and  defraud  the  public  and  great- 
ly injure  your  orator's  reputation  as  an  inventor  by  passing  off  on  the  public 
said  ink  tablets  and  Magno-Electric  Vitallzer  as  the  invention  of  your  orator 
when  the  same  have  not  been  invented  or  manufactured  by  your  orator,  and 
your  orator  Is  in  no  way  connected  with  the  manufacture  or  sale  of  the  same ; 
which  injury  and  damages  to  your  orator  cannot  be  adequately  compensated 
for  by  an  action  In  a  court  of  law." 

The  complainant  includes  in  his  prayers  one  for  an  injunction  as 
follows : 

"That  the  said  defendant,  its  officers,  attorneys,  agents  and  employees  may 
be  restrained  by  the  injunction  of  this  court  from  using  the  name  fSdison  In 
connection  with  or  as  a  part  of  its  corporate  title  or  in  connection  with  its 
business,  or  its  letter  heads  or  advertisements  circulated  or  published  by  it: 
and  from  using  the  word  'Wizard'  in  connection  with  the  said  ink  tablets 
manufactured  and  sold  by  it  and  from  holding  out  in  any  way  that  your  ora- 
tor is  the  inventor  of  or  In  any  way  connected  with  the  said  ink  tablets  so 
sold  or  manufactured  by  It  and  from  holding  out  in  any  way  that  your  orator 
Is  the  Inventor  of,  or  in  any  way  connected  with,  the  said  Magno-Electric 
Vitallzer  so  sold  or  manufactured  by  It  and  that  a  provisional  or  preliminary 
injunction  may  be  Issued  restraining  the  said  defendant,  its  officers,  attorneys, 
agent»and  employees  as  aforesaid  during  the  pendency  of  this  suit" 

Reference  is  made  to  a  suit  heretofore  brought  in  this  court  by  the 
complainant  herein  against  the  Edison  Chemical  Company,  a  corpora- 
tion other  than  the  defendant  herein,  in  which  a  decree  was  entered 
prior  to  the  filing  of  the  present  bill.  The  parties,  however,  were  dif- 
ferent, and  the  decree  was  entered  by  consent.  That  case  cannot  op- 
erate as  an  estoppel  against  this  defendant  nor  in  any  manner  preju- 
dicially affect  it.  The  bill  nowhere  alleges  that  the  complainant  manu- 
factures or  sells  any  articles  resembling  those  manufactured  and  sold 
by  the  defendant,  or  that  those  manufactured  or  sold  by  the  latter  are 
in  their  appearance  or  nature  such  as  to  indicate  that  they  were  manu- 
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factured  by  the  complainant  There  is  no  charge  of  unfair  competition 
in  trade  or  of  violation  of  a  trade-mark.  Briefly  stated,  the  bill  pro- 
ceeds on  the  assumption  that,  the  value  of  the  complainant's  inventions 
largely  depending  upon  his  widespread  reputation  as  a  scientist  and  un- 
usually successful  inventor  of  valuable  devices  and  processes,  any 
fraudulent  practices  by  the  defendant  causing  the  public  to  believe  that 
worthless  or  inferior  articles,  devices  or  processes  made  or  sold  by  the 
defendant  were,  contrary  to  the  fact,  made  or  sold  by  the  complainant, 
not  only  are  a  fraud  upon  the  public  but  injuriously  affect  the  com- 
plainant's reputation  and  income  and  constitute  a  wrong  which  should 
be  restrained  in  equity  at  his  instance,  there  being  no  adequate  remedy 
at  law.  The  above  assumption  requires  as  one  of  its  essential  con- 
stituents that  it  should  appear  from  the  bill  and  exhibits  made  part 
thereof,  that  the  defendant  has  resorted  to  some  fraudulent  means  caus- 
ing or  tending  to  cause  the  public  to  entertain  such  false  belief.  The 
articles  which  the  complainant  charges  the  defendant  with  fraudulently 
passing  upon  the  public  are  a  device  known  as  a  Magno-Electric  Vital- 
izer  and  certain  ink  tablets  called  and  put  forth  by  the  defendant  as 
Wizard  Ink  Tablets.  Aside  from  the  exhibits,  the  bill  clearly  does 
not  sufficiently  charge  any  fraudulent  practice  by  the  defendant  tend- 
ing to  deceive  the  public  with  respect  to  the  origin,  ownership  or  con- 
trol of  the  Magno-Electric  Vitalizer.  While  the  bill  avers  that  the 
advertisements  relating  to  the  Magno-Electric  Vitalizer  "are  so  worded 
as  to  falsely  and  fraudulently  lead  the  public  to  believe  that  your  orator 
is  the  inventor  of  the  said  device,"  an  examination  of  the  exhibits  con- 
taining those  advertisements  does  not  bear  out  the  averment  In  Ex- 
hibit B  it  is  stated  that, 

"The  Magno-Electric  Vitalizer  is  the  invention  of  a  son  of  the  Wizard  of 
Menlo  Park  and  one  of  the  first  great  products  of  the  skill  of  Thomas  A.  Edi- 
son, Jr.,  a  young  man  who  bids  fair  in  older  years  to  be  a  worthy  successor 
of  his  world  famed  father.  ♦  ♦  •  It  is  being  placed  on  the  market  by  Mr. 
Edison's  own  company,  the  Thomas  A.  Edison,  Jr.  Chemical  Co.,  19  Stone  St, 
New  York." 

Exhibit  C,  referring  to  the  Magno-Electric  Vitalizer,  says : 
"Its  inventor  Is  none  other  than  Thomas  A.  Edison,  Jr.,  son  of  that  great 
wizard  who  has  given  to  the  world  so  many  wonders.  •  ♦  ♦  Mr.  Edison, 
Jr.,  who  has  been  termed  a  true  son  of  his  father,  has  long  been  laboring  on 
the  problem  which  he  has  finally  solved  with  the  Magno-Electric  Vitalizer. 
♦  ♦  ♦  It  Is  being  placed  on  the  market  by  Mr.  Edison,  Jr.'s  own  company. 
The  Thomas  A  Edison,  Jr.  Chemical  Co.,  16  Stone  Street,  New  York." 

Exhibit  D  states : 

"The  Wizard  of  Menlo  Park  has,  Indeed,  been  a  Moses  in  his  time.  But  he 
could  not  accomplish  everytldng,  and  he  left  one  room  in  the  House  of  Science 
in  which  Thomas  A  Edison,  Jr.,  has  labored  and  experimented  for  years  in 
perfecting  the  Magno-Electric  Vitalizer.  ♦  •  *  It  Is  Being  Placed  On  The 
Market  by  Mr.  Edison's  own  Company,  The  Thomas  A  Edison,  Jr.  Chemical 
Co..  16  Stone  Street,  New  York." 

These  advertisements,  as  exhibits  in  support  of  general  charges  of 
fraud  effected  through  advertisements,  must  be  taken  as  qualifying 
and  limiting  such  charges  to  the  contents  of  the  exhibits  made  part 
of  the  bill ;  and  when  so  taken  I  fail  to  find  in  any  of  them  any  state- 
ment calculated  to  cause  an  ordinarily  prudent  and  intelligent  person 
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to  bcfieve  that  the  Magno-Electric  Vitalizer  therein  mentioned  was  in- 
vented, manufactured  or  sold  by  the  complainant,  but,  on  the  contrary, 
much  to  exclude  such  a  belief.  There  is  nothing  in  any  of  them  to 
confuse  or  confound,  in  the  mind  of  any  such  person,  the  complainant 
either  with  his  son,  Thomas  A.  Edison,  Jr.,  or  the  defendant,  with  re- 
spect to  the  production  and  sale  of  the  device.  Exhibit  E  is  a  letter 
received  from  the  defendant  in  reply  to  a  letter  caused  by  the  com- 
plainant to  be  written  to  the  defendant  asking  for  its  advertising  mat- 
ter. In  this  exhibit  the  letter-head  of  the  defendant  sets  forth  in 
bold  type  its  name — "The  Thomas  A.  Edison  Jr.  Chemical  Co." ;  and 
locates  its  factory  at  Cambridgeport,  Mass.,  and  its  office  and  sales- 
rooms at  31,  33  &  35  Stone  Street,  New  York.  The  bill  states  that 
the  complainant  "maintains  and  carries  on  a  large  and  well  equipped 
laboratory  at  West  Orange,  New  Jersey."  The  letter-heading  of  ex- 
hibit E  discloses  a  connection  of  the  word  "Wizard"  with  ink  tablets, 
and  refers  to  the  defendant  by  its  proper  name  as  "Manufacturers 
of  the  Celebrated  Wizard  Ink  Tablet."  The  bill  alleges  that  this  head- 
ing "shows  the  advertising  of  the  Wizard  Ink  Tablet  above  referred 
to."  But  there  is  nothing  in  exhibit  E  connecting  the  word  "Wizard" 
with  the  Magno-Electric  Vitalizer,  nor  does  the  bill  in  any  manner 
base  upon  exhibit  E  any  charge  of  fraud  so  far  as  that  device  is  con- 
cerned. 

The  next  question  relates  to  the  use  by  the  defendant  of  the  word 
"Wizard"  in  connection  with  the  ink  tablets  manufactured  and  sold 
by  it.  Does  the  bill  sufficiently  charge  any  fraudulent  employment 
of  that  term  by  the  defendant  causing  or  tending  to  cause  the  public 
to  believe  that  such  tablets  were  manufactured  or  sold  by  the  com- 
plainant? The  bill  alleges  that  by  reason  of  his  inventions  and  dis- 
coveries "your  orator  has  for  a  long  time  past  been  referred  to  in  the 
public  press  and  by  popular  usage  by  the  name  'Wizard,'  and  that  said 
name  Wizard  has  been  for  so  long  a  time  associated  in  the  public  mind 
with  your  orator,  that  the  said  name,  if  used  in  connection  with  any 
new  device,  appliances  or  invention,  is  at  once  associated  in  the  public 
mind  with  your  orator,"  and  "that  immediately  after  its  organization 
the  defendant  herein  proceeded  to  sell  and  manufacture  ink  tablets 
under  the  name  'Wizard  Ink  Tablets,'  and  are  continuing  so  to  do," 
and  "that  the  said  actions  of  the  said  Thomas  A.  Edison,  Jr.,  Chemical 
Company  and  its  officers,  agents  and  employees  deceive  and  defraud 
the  public  and  greatly  injure  your  orator's  reputation  as  an  inventor 
by  passing  off  on  the  public  said  ink  tablets  and  Magno-Electric  Vital- 
izer as  the  invention  of  your  orator  when  the  same  have  not  been 
invented  or  manufactured  by  your  orator,  and  your  orator  is  in  no 
way  connected  with  the  manufacture  or  sale  of  the  same."  The  above 
statements,  together  with  exhibit  E  above  referred  to,  include  all  the 
allegations  relative  to  the  use  by  the  defendant  of  the  word  "Wizard." 
It  is  unnecessary  and  would  be  improper  to  consider  in  this  suit  the  al- 
legations relating  to  the  use  of  the  name  "Wizard"  by  the  Edison 
Chemical  Company,  a  corporation  other  than  the  defendant,  and  by 
certain  individuals  named  in  the  bill,  in  connection  with  the  manufac- 
ture and  sale  of  ink,  ink  tablets  and  ink  powder.  The  bill  does  not 
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aver  that  the  complainant  is  the  only  person  who  has  "been  referred 
to  in  the  public  press  and  by  popular  usage  by  the  name  Wizard,"  or 
that  such  name  has  been  associated  in  the  public  mind  with  the  com- 
plainant exclusively;  or  that  such  name  had  not,  before  and  during 
the  time  of  the  occurrence  of  the  several  matters  set  forth  in  the  bill, 
been  used  in  connection  with  one  or  more  articles  of  merchandise; 
or  that  the  defendant  at  any  time  stated  or  advertised  that  the  ink 
tablets  it  was  selling  were  manufactured  by  the  complainant  On 
these  points  the  bill  should  have  been  clear  and  explicit.  The  nature 
of  this  suit  peculiarly  required  particularity  of  averment.  As  before 
stated,  it  does  not  involve  the  violation  of  a  trade-mark,  or  any  unfair 
competition  in  business.  If  sustainable  at  all,  it  must  rest  on  the 
ground  of  fraud.  A  demurrer  does  not  admit  the  truth  of  general 
allegations  of  fraud,  but  only  the  facts  set  forth  as  constituting  the 
alleged  fraud  and  all  reasonable  deductions  from  them.  So,  too,  where 
a  bill  avers  a  legal  inference  which  the  facts  stated  therein  do  not  jus- 
tify, a  demurrer  while  confessing  the  facts  will  not  be  considered  as 
admitting  the  correctness  of  the  inference.  It  is  true  that  it  is  alleged 
in  paragraph  13  that  "the  said  actions"  of  the  defendant  "deceive  and 
defraud  the  public  and  greatly  injure  your  orator's  reputation  as  an 
inventor,"  &c.  Fraud  upon  the  public  and  injury  to  the  complainant 
thus  appear  to  be  a  deduction  or  inference  made  by  the  complainant 
from  "the  said  actions."  The  allegations  to  which  "the  said  actions" 
have  reference  do  not  include  any  direct,  positive  and  definite,  charge 
of  fraud.  So  far  as  the  defendant  is  concerned  it  does  not  appear 
that  the  charge  of  fraud  under  the  bill  as  framed  is  anything  else  than 
an  unauthorized  inference.  But  I  am  unwilling,  especially  in  view  of 
the  liberality  with  which  amendments  are  allowed  in  the  United  States 
courts,  that  the  dismissal  of  the  bill  should  be  based  solely  on  the 
foregoing  considerations.  Wholly  aside  from  them  the  bill  is  fatally 
defective.  As  before  stated,  it  has  nothing  to  do  with  trade-marks 
or  unfair  competition  in  business.  Putting  the  case  made  by  the  bill 
and  demurrer  in  the  most  favorable  light  for  the  complainant,  and 
disregarding  the  objections  above  discussed,  it  amounts  in  principle 
to  this,  viz.,  that  the  defendant  by  advertisements  or  otherwise  know- 
ingly and  falsely  informs  the  public  to  the  detriment  of  the  business 
reputation  of  the  complainant  and  consequent  impairment  of  his  in- 
come, that  the  Magno-Electric  Vitalizer,  and  ink  tablets,  in  which  the 
defendant  deals,  are  of  the  manufacture  of  the  complainant,  notwith- 
standing the  fact  that  the  latter  is  in  no  way  connected  with  the  manu- 
facture or  sale  of  such  articles  or  devices.  But  the  bill  does  not  charge 
the  defendant  with  menace,  intimidation  or  coercion  of  any  kind  to- 
ward customers  Of  the  complainant,  or  with  any  direct  attack  upon 
his  property  or  conduct  of  his  business;  nor  does  it  allege  that  the 
acts  complained  of  have  created  or,  if  repeated,  will  create  any  lia- 
bility on  the  part  of  the  complainant  to  third  persons.  Further,  the 
case  as  presented  is,  indeed,  one  only  of  constructive,  indirect  or  im- 
plied Ubel  or  defamation  by  the  defendant  of  the  business  reputation 
of  the  complainant  and  consequent  diminution  of  his  income.  To 
hold  that  on  the  facts  admitted  by  the  demurrer  the  complainant  is 
entitled  to  the  relief  he  prays  would  establish  a  dangerous  precedent, 
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calculated  to  produce  confusion  in  the  business  world,  open  wide  a 
door  to  fraud  and  result  in  much  greater  evil  to  the  public  than  that 
suffered  by  the  victims  of  the  defamation.  In  Adriance,  Piatt  &  Co. 
V.  National  Harrow  Co.  (C.  C.)  98  Fed.  118,  Judge  Coxe  used  language 
peculiarly  appropriate  in  this  connection,  as  follows : 

**Tbe  doctrine  upon  which  the  bill  relies  is  an  exotic  of  recent  origin  which 
has  received  but  scant  favor  in  the  conrts  of  this  country.  The  moment  it  be- 
comes a  recognized  branch  of  our  jurisprudence  conrts  of  equity  will  be  urged 
persistently  to  intrude  into  the  affairs  of  trade  and  dictate  the  language  in 
which  merchants  shall  advertise  their  wares.  It  will  foster  a  system  of 
vexatious  judicial  parentalism  which  will  create  more  evils  than  it  will  cure. 
Ck)inmerce  needs  no  such  factitious  aid." 

The  case  now  in  hand,  being  one  merely  of  libel  or  defamation  of 
business  reputation,  unaccompanied  by  threats,  intimidation  or  coer- 
cion, or  by  any  direct  attack  upon  property  or  conduct  of  business,  or 
by  any  direct  or  indirect  creation  of  liability  on  the  part  of  the  com- 
plainant, is  not  within  the  equitable  jurisdiction  of  this  court.  While 
the  decisions  are  somewhat  inharmonious,  I  am  satisfied  by  an  over- 
whelming weight  of  authority  that  this  court  has  no  jurisdiction  to 
enjoin  the  publication  of  a  mere  libel  or  slander,  and,  consequently,  no 
authority  to  grant  the  relief  prayed.  It  is  unnecessary  to  discuss  the 
authorities  on  this  point.  To  cite  a  few  of  them  is  sufficient.  Pru- 
dential Assurance  Co.  v.  Knott,  lo  Ch.  App.  Cas.  142 ;  Boston  Diatite 
Co.  v.  Florence  Mfg.  Co.,  114  Mass.  69,  19  Am.  Rep.  310;  Whitehead 
v.  Kitson,  119  Mass.  484;  Francis  v.  Flinn,  118  U.  S.  385,  6  Sup.  Ct. 
1 148,  30  L,  Ed.  165;  Kidd  v.  Horry  (C.  C.)  28  Fed.  773;  Baltimore 
Car  Wheel  Co.  v.  Bemis  (C.  C.)  29  Fed.  95 ;  New  York  &  R.  Cement 
Co.  v.  Coplay  Cement  Co.  (C.  C.)  44  Fed.  277,  10  L.  R.  A.  833 ;  Fou- 
geres  v.  Murbarger  (C.  C.)  44  Fed.  292 ;  Balliet  v.  Cassidy  (C.  C.)  104 
Fed.  704;  Marlin  Fire  Arms  Co.  v.  Shields,  171  N.  Y.  384,  64  N.  E. 
163,  59  L.  R.  A.  310.  I  find  nothing  in  Lewin  v.  Welsbach  Light  Co. 
(C.  C.)  81  Fed.  904,  Farquhar  v.  National  Harrow  Co.,  102  Fed.  714, 
42  C,  C.  A.  600,  ^9  L-  R-  A.  755,  or  Edison  v.  Hawthorne,  108  Fed. 
839,  48  C  C  A.  ^,  all  decided  in  this  circuit,  inconsistent  with  the 
conclusion  reached. 

The  demurrer  must  be  sustained  and  the  bill  dismissed  with  costs. 


THE  GLENOGHIU 

HARRISON  V.  HUGHES  et  aL 

(PiBtrlct  Ck>urt,  D.  Delaware.    March  2»  1901) 

No.  694 

1.  Adiobaltt—Decbbx—Intebest— Appeal. 

Where  a  final  decree  of  the  district  court  sitting  In  admiralty  In  the 
third  Judicial  circuit  divides  damages  and  costs  equally  between  the  libel- 
ant and  the  respondents,  no  allowance  of  interest  being  "specially  directed" 
pursuant  to  paragraph  4  of  rule  30  of  the  circuit  court  of  appeals  (90 
Fed.  clxviii^  31  C  C.  A.  clxvili),  and  on  appeal  such  decree  is  simply  "af- 
firmed with  costs*'  by  the  circuit  court  of  appeals,  the  district  court  there- 
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after  Is  without  authority  to  allow  Interest  on  the  final  decree;  and  no 
Interest  can  be  recovered  thereon  unless  the  circuit  court  of  appeals  so 
modifies  or  amends  Its  aflirmatory  decree  as  to  include  interest 
(Syllabus  by  the  Ck)urt) 

In  Admiralty. 
See  125  Fed.  860. 

John  F.  Lewis  and  Francis  C.  Adler,  for  libelant. 

Robert  Penington,  for  American  Surety  Co.  of  New  York 

BRADFORD,  District  Judge.  This  is  an  application  by  the  Ameri- 
can Surety  Company  of  New  York  as  stipulator  for  the  respondents, 
Hughes  Brothers  &  Bangs,  to  pay  into  the  registry  of  this  court  the 
amount  of  the  final  decree  rendered  by  this  court,  and  affirmed  by 
the  circuit  court  of  appeals,  against  the  respondents  and  in  favor  of 
the  libelant,  Albert  Harrison,  Master  of  the  British  Steamship  Glen- 
ochil,  together  with  a  certain  further  .amount  representing  interest  on 
the  final  decree;  such  further  amount  to  be  repaid  to  the  surety  com- 
pany should  it  be  determined  that  the  libelant  is  not  entitled  to  such 
mterest  The  libel  was  filed  February  16,  1898,  for  the  recovery  of 
damages  resulting  to  the  steacmship  from  her  running  on  the  new 
breakwater  off  Lewes,  Delaware,  and  after  the  evidence  had  been  taken 
and  returned  the  court  held  that  both  sides  were  in  fault,  and,  conse- 
quently, decreed  that  the  libelant  recover  from  the  respondents  one- 
half  of  his  damages  and  costs  (no  Fed.  545),  and  referred  the  compu- 
tation of  the  same  to  a  commissioner.  Upon  the  coming  in  of  the 
commissioner's  report  and  after  hearing  and  disposing  of  exceptions 
to  the  same,  this  court  finally  decreed,  February  7,  1903,  that  the  libel- 
ant recover  from  the  respondents  and  their  stipulator,  the  above 
named  surety  company,  the  sum  of  $37,383.48,  being  one-half  of  the 
total  damages  resulting  from  the  accident,  together  with  one-half  of 
the  total  costs  of  the  case.  The  libelant  on  the  same  day,  and  the 
respondents  on  February  16,  1903,  severally  prayed  an  appeal  which 
was  duly  allowed  and  perfected.  Both  appeals  were  heard  together 
by  the  circuit  court  of  appeals  which,  September  3,  1903,  affirmed  the 
decree  of  this  court  in  all  respects.  125  Fed.  860.  The  mandate  from 
the  appellate  court  bears  date  October  9,  1903,  and  was  filed  on  the 
next  following  day.    Aside  from  endorsements,  it  is  as  follows : 

•^UNITED  STATES  OF  AMERICA,  88: 

THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA, 

United  States  Cir-  I 

cult  Court  ot      j    To  the  Honorable  the  Judges  of  the  District  Court  of 
Appeals.         I     -      the  United  States  for  the  District  of  Delaware. 

Third  Circuit      | 
GREETING: 

Whereas,  lately  In  the  District  Court  of  the  United  States  for  the  District 
of  Delaware,  before  you,  or  some  of  you,  In  a  cause  between  Albert  Harrison, 
Master  of  the  British  Steamship  'Glenochll,'  Appellant  and  Eugene  Hughes, 
James  Hughes,  Charles  Hughes  and  Anson  M.  Bangs,  co-partners  trading  as 
Hughes  Brothers  and  Bangs,  Appellees,  wherein  the  decree  of  the  said  District 
Court  entered  In  said  cause  is  in  the  following  words,  viz. : — 

*And  now,  to  wit,  this  seventh  day  of  February,  A.  D.  1903,  the  above  cause 
having  been  heard  upon  pleadings  and  proofs,  and  the  argument  of  the  Proc- 
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tors  for  the  respective  parties  having  been  had,  and  the  opinion  of  the  Court 
having  been  filed  directing  that  the  Master  of  the  Steamship  Gienochll,  the 
libelant,  recover  one-half  of  the  damages  and  costs,  and  the  Commissioner  to 
assess  the  damages  having  filed  his  .report,  and  the  exceptions  thereto  having 
been  disposed  of  by  the  court,  it  is  now  ordered,  adjudged  and  decreed  by  the 
court  that  the  libelant  recover  of  and  from  the  respondents,  Eugene  Hughes, 
James  Hughes,  Charles  Hughes  and  Anson  M.  Bangs,  co-partners  trading  as 
Hughes  Brothers  and  Bangs,  and  the  American  Surety  Company  of  New  York, 
their  stipulators,  the  sum  of  thirty  six  thousand  five  hundred  and  two  dollars 
^nd  sixteen  cents,  together  with  one-half  of  all  costs  In  the  case  as  taxed  by 
the  Clerk  (the  total  costs  amounting  to  $1762.75),  amounting  to  the  sum  of 
eight  hundred  and  eighty-one  dollars  and  thirty-two  cents,  making  a  total  of 
thirty-seven  thousand  three  hundred  and  eighty-three  dollars  and  forty-eight 
cents.' 

As  by  the  inspection  of  the  transcript  of  the  record  of  the  said  District 
Coiu-t,  which  was  brought  into  the  United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  by  virtue  of  an  appeal  agreeably  to  the  act  of  Congress, 
in  such  case  made  and  provided,  fully  and  at  large  appears. 

And  that  the  Respondents  Eugene  Hughes,  James  Hughes,  Charles  Hughes 
and  Anson  M.  Bangs,  co-partners  trading  as  Hughes  Brothers  and  Bangs,  as 
Appellants,  and  Albert  Harrison,  Master  of  the  British  Steamship  'Glenochil,' 
as  Appellee,  having  taken  an  appeal  from  the  decree  entered  In  said  cause. 

And  Whereas,  in  the  present  term  of  March,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  three,  the  said  cause  came  on  to  be  heard  before 
the  said  United  States  Circuit  Court  of  Appeals  on  the  said  transcript  of 
record,  and  was  argued  by  counsel :  ~ 

On  consideration  whereof,  it  is  now  ordered,  adjudged  and  decreed  by  this 
court  that  the  decree  of  the  said  District  Court  in  this  cause  be,  and  the  same 
is  hereby  affirmed  with  costs. 

Philadelphia,  September  3, 1003. 

You,  therefore,  are  liereby  commanded  that  such  proceedings  be  had  in  said 
cause,  as  according  to  right  and  justice,  and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  Appeal  notwithstanding. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  at  Philadelphia,  the  Ninth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  three. 

Wm.  H.  Merrick, 
Clerk  of  the  U.  8.  Circuit  Court  of  Appeals,  Third  Circuit" 

The  proctor  for  the  libelant  objects  to  the  granting  of  the  present 
application  on  three  alleged  grounds:  First,  that  the  final  decree  of 
this  court  in  favor  of  the  libelant  should  be  construed  as  bearing  in- 
terest from  February  7,  1903,  the  date  of  its  rendition,  until  it  shall  be 
fully  paid;  and  under  no  circumstances  should  the  court  permit  any- 
thing less  than  the  unpaid  amount  of  such  decree  together  with  in- 
terest thereon  as  above  stated  to  be  paid  into  court.  Second,  that 
the  relationship  of  the  surety  company  to  this  case  as  stipulator  for 
the  respondents  is  not  such  as  to  entitle  it,  under  any  circumstances,  to 
pay  into  court  the  amount  of  the  decree  against  them.  Third,  that 
the  surety  company  has  not  asked  leave  to  pay  absolutely  and  uncon- 
ditionally into  court  the  full  amount  finally  decreed  to  be  due  from  the 
respondents  to  the  libelant  First,  is  it  true  that  the  final  decree  of 
this  court  in  favor  of  the  libelant,  either  by  its  own  force  or  by  virtue 
of  the  decree  of  the  circuit  court  of  appeals  affirming  it,  bears  interest 
from  February  7,  1903?  The  decree  as  rendered  in  this  court  is 
wholly  silent  on  the  subject  of  interest  on  its  amount.  The  record  no- 
where discloses  any  claim  or  demand  for  the  allowance  of  interest  on 
the  decree  until  paid  or  for  any  other  period.     Nor  does  interest  in 
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any  manner  enter  into  or  form  part  of  the  decree  except  in  so  far  as 
allowed  as  part  of  the  damap^es  sustained.  Nor  does  it  appear  that  in 
the  circuit  court  of  appeals  interest  on  the  decree  was  either  asked  or 
suggested.  The  circuit  court  of  appeals  in  affirming  the  decree  does 
not  expressly  or  by  implication  allow  interest  on  the  amount  of  the  der 
cree  so  affirmed.  It  simply  ordered,  adjudged  and  decreed  "that  the 
decree  of  the  said  district  court  in  this  cause  be,  and  the  same  is  hereby 
affirmed  with  costs."  Under  these  circumstances,  in  order  to  relieve 
the  libelant  from  the  imputation  of  laches,  it  must  be  assumed  that  there 
was  a  waiver  on  his  part  of  whatever  right  to  interest  on  the  decree 
he  might  otherwise  have  had.  Certainly  no  assignment  of  error  on 
either  side  raised  the  question  of  interest  on  the  decree.  In  fact  the 
word  "interest*'  does  not  occur  in  any  of  the  assignments  of  error. 
Assignments  7  and  8  on  behalf  of  die  libelant  are  as  follows : 

**7.  In  finding  that  the  damages  and  costs  should  be  divided,  and  in  not 
finding  that  the  libelant  was  entitled  to  recover  full  damages  and  costs. 

8.  In  entering  a  decree  awarding  the  libelant  the  sum  of  thirty  seven  thou- 
sand three  hundred  and  eighty  three  dollars  and  forty  eight  cents,  being 
one  half  the  damages  and  costs  sustained  by  the  libelant,  and  in  not  entering 
a  decree  awarding  the  Ubelant  full  damages  and  costs." 

Assignment  14  on  behalf  of  the  respondents  is  as  follows: 

'"Hth.  In  entering  a  decree  against  the  respondents  in  favor  of  the  libelant 
fw  half  damages  and  costs." 

There  is  thus  nothing  either  in  the  assignments  of  error  or  in  tfie 
presentation  of  the  case  to  suggest  the  idea  that  either  of  the  parties 
had  in  contemplation  the  allowance  of  interest  on  any  decree  which 
should  be  rendered;  but  on  the  principle  of  expressio  unius  exclusio 
est  alterius,  enough  to  indicate  the  contrary.  It  may  fairly  be  assumed 
that  if  either  party  had  desired  an  allowance  of  interest  on  the  decree 
that  some  effort  would  have  been  disclosed  to  have  its  allowance  "spe- 
cially directed  by  the  court."  But  this  case  as  presented  to  this 
court  does  not  require  for  its  proper  decision  reliance  upon  either  waiver 
or  laches.  Rule  30  of  the  circuit  court  of  appeals  of  the  third  circuit 
is  controlling.  Before,  however,  discussing  the  applicability  of  that 
rule  it  should  be  observed  that  the  essential  equities  of  the  case  as  de- 
termined both  by  the  circuit  court  of  appeals  and  this  court,  and  as 
affected  by  the  action  of  the  parties  themselves,  completely  refute  the 
contention  on  the  part  of  the  libelant  that  any  interest  should  have 
been  or  should  be  allowed  to  him  on  the  amount  of  his  decree.  This^ 
court  determined,  and  was  sustained  in  that  determination,  by  the  cir- 
cuit court  of  appeals,  that  both  parties  having  been  in  fault  for  the 
accident  should  equally  be  burdened  with  the  amount  of  the  pecuniary 
liability  resulting  therefrom,  and  that  neither  should  bear  a  greater 
burden  than  the  other.  That  such  was  the  intent  of  both  courts  is 
clear  from  their  decrees  and  is  too  obvious  to  be  arguable.  All  the 
damages  in  the  case  having  been  sustained  by  the  steamship  Glenochil 
and  having,  with  costs,  been  equally  divided  between  the  parties,  cross- 
appeals  were  taken.  In  fact,  the  libelant  was  the  first  to  take  an  appeal 
from  the  decree  of  the  district  court.  Under  these  circumstances  it 
cannot  with  any  justice  or  propriety  be  claimed  that  the  libelant  is 
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entitled  to  interest  by  reason  of  any  delay  in  the  enforcement  of  the 
decree  below,  such  delay  having  been  initiated  by  the  libelant  himself. 

Rule  30  of  the  circuit  court  of  appeals  for  the  third  circuit  (90  Fed. 
clxviii,  31  C.  C.  A.  clxviii)  is  as  follows: 

-30. 
Interest 

1.  In  cases  where  a  writ  of  error  Is  prosecnted  In  this  eourt,  and  the  Judg- 
ment of  the  Inferior  court  is  affirmed,  the  interest  shall  be  calculated  and 
levied,  from  the  date  of  the  judgment  below  until  the  same  Is  paid,  at  the 
same  rate  that  similar  judgments  bear  Interest  in  the  courts  of  the  State  where 
such  judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  «rror  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out  merely 
for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in  addition  to  interest, 
shall  be  awarded  upon  the  amount  of  the  Judgment 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  equity,  unless  otherwise  ordered  by  this  court 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  specially 
directed  by  the  court" 

There  is  no  ground  on  which  it  can  successfully  be  claimed  that 
either  this  court  or  the  appellate  tribunal  "specially  directed"  that  in- 
terest should  be  allowed  either  on  the  decree  as  rendered  by  this  court 
or  as  affirmed  by  the  appelliaite  court  so  as  to  bring  the  case  within 
paragraph  4  of  rule  30  relating  exclusively  to  cases  in  admiralty. 
Rule  30  of  the  circuit  court  of  appeals  for  the  ninth  circuit  is  iden- 
tical in  terms  with  rule  30  of  the  circuit  court  of  appeals  of  the  third 
circuit  so  far  as  paragraph  4  relating  to  appeals  in  admiralty  is  con- 
cerned. In  Hagerman  v.  Moran,  75  Fed.  97,  21  C.  C.  A.  242,  the  cir- 
cuit court  of  appeals  for  the  ninth  circuit  held  that,  when  the  decree 
of  a  circuit  court  making  no  provision  for  interest,  is  affirmed  by  a 
mandate  which  is  also  silent  on  the  point,  the  lower  court  has  no 
power  to  allow  interest.  It  appeared  in  the  case  that  a  decree  was 
entered  in  the  court  below  in  favor  of  several  persons  for  $33419.57 
principal,  and  $18,239.87  interest,  making  an  aggregate  of  $51,659.44. 
There  was  no  provision  in  the  decree  of  the  court  below  providing  for 
the  payment  of  interest  on  the  moneys  due  thereon  from  and  after 
its  date.  On  this  point  the  decree  was  silent.  An  appeal  having  been 
taken  to  the  circuit  court  of  appeals  the  decree  of  the  lower  court 
was  affirmed  with  costs  to  the  appellees.  After  the  mandate  from  the 
appellate  court  was  entered  in  the  court  below  the  appellees  paid  the 
full  amount  of  the  decree  as  originally  entered  in  the  sum  of  $51,659.44, 
and  took  from  the  appellants  a  "receipt  for  that  amount,  in  which  it 
was  acknowledged  that  the  sum  so  paid  was  in  full  payment  of  the 
decree,  principal  and  costs,  but  did  not  include  interest  thereon  from 
its  date,  and  that  the  question  whether  said  decree  or  any  portion 
thereof  should  bear  interest  was  contested  between  the  parties,  and  re- 
served for  the  decision  of  the  circuit  court."  Judge  Gilbert  in  deliv- 
ering the  opinion  of  the  court,  among  other  things,  said : 

"The  very  terms  of  rule  30  contemplate  that  the  lower  court,  in  the  enter- 
ing of  its  decree,  has  been  silent  both  as  to  the  payment  of  interest  and  the 
rate  thereof.  But  we  find  an  insuperable  objection  to  the  allowance  of  in- 
terest in  this  case  from  the  fact  that  the  mandate  from  this  court  to  the  circuit 
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court  on  the  former  appeal  contained  no  provision  for  its  payment  Rule 
30  is  a  rule  for  the  guidance  of  this  court  only.  It  is  not  a  rule  of  the  circuit 
or  district  courts.  The  method  by  which  the  successful  litigant  in  a  case  in 
this  court  may  acquire  the  interest  which  is  contemplated  by  the  rule,  is  only 
through  the  mandate  of  this  court  directing  its  allowance  in  the  court  below. 
In  entering  the  decree  in  the  present  case  upon  the  mandate  from  this  court 
affirming  the  prior  decree  of  the  circuit  court,  the  lower  court  was  guided  sole- 
ly by  the  terms  of  the  mandate,  and  could  go  no  further  than  its  proTisions 
directed.  The  mandate  simply  affirmed  the  former  decree,  and  ordwed  pay- 
ment of  the  appellees'  costs  on  the  appeal.  In  interpreting  the  decree  and  or- 
der affirming  the  same,  and  determining  the  rights  of  the  jud^nent  credit<Hr 
thereunder  the  court  below  had  before  it  an  original  decree  making  no  provi- 
sion for  interest,  and  a  mandate  from  this  court  affirming  the  decree,  but  like- 
wise silent  concerning  interest" 

Iii  Boyce  v.  Grundy,  9  Pet.  *275,  9  L.  Ed.  127,  it  was  held  that  an 
affirmance  by  the  Supreme  Court  of  a  decree  in  equity  without  allow- 
ance of  interest  or  damages  in  such  decree  was  equivalent  to  a  denial 
of  any  interest  or  damages  thereon.  Mr.  Justice  Story  delivering  the 
opinion  of  the  court,  among  other  things,  said : 

"Another  objection  to  the  decree  is,  that  it  decrees  the  sum  of  $496.46,  in- 
tended, as  is  understood  (though  not  so  stated  in  the  decree),  as  Interest  upon 
the  original  sum  decreed  in  the  circuit  court,  viz.,  $2,065.28,  in  1826,  from  the 
time  of  the  rendition  thereof  to  the  affirmance  in  the  Supreme  Court,  in  Jan- 
u&Tj  term,  1830.  We  are  of  opinion,  that  there  is  error  also  in  this  part  of 
the  decree.  By  the  Judiciary  act  of  1789,  c.  20,  S  23  [1  Stat  85]  the  supreme 
court  is  authorized,  in  cases  of  affirmance  of  any  Judgment  or  decree,  to  award 
the  respondent  Just  damages  for  his  delay.  And  by  the  rules  of  the  supreme 
court,  made  in  February  termi  1803,  and  February  term,  1807,  in  cases  where 
the  suit  is  for  mere  delay,  damages  are  to  be  awarded  at  the  rate  of  ten  per 
cent  per  annum  on  the  amount  of  the  Judgment,  to  the  time  of  the  affirmance 
thereof.  And  in  cases  where  there  is  a  real  controversy,  the  damages  are  to 
be  at  the  rate  of  six  per  cent  per  annum  only.  And  in  both  cases  interest 
is  to  be  computed  as  part  of  the  damages.  It  is,  therefore,  solely  for  the  deci- 
sion of  the  Supreme  Court,  whether  any  damages  or  interest  (as  a  part  there- 
of) are  to  be  allowed,  or  not  in  cases  of  affirmance.  If,  upon  the  affirmance, 
no  allowance  of  interest  or  damages  is  made,  it  is  equivalent  to  a  denial  of 
any  Interest  or  damages ;  and  the  circuit  court,  in  carrying  into  effect  the  de- 
cree of  affirmance  cannot  enlarge  the  amount  thereby  decreed ;  but  is  limited 
to  the  mere  execution  of  the  decree,  in  the  terms  in  which  it  is  expressed.  A 
decree  of  the  circuit  court  allowing  Interest  in  such  a  case,  is;  to  all  intents 
and  purposes,  quoad  hoc,  a  new  decree,  extending  the  former  decree." 

In  Hemmenway  v.  Fisher,  20  How.  255,  15  L.  Ed.  799,  it  was  held 
that  where  a  decree  of  the  circuit  court  sitting  in  admiralty  was  af- 
firmed in  the  Supreme  Court  by  a  divided  court,  interest  could  not 
be  calculated  upon  the  decree.  Mr.  Chief  Justice  Taney  in  delivering 
the  opinion  of  the  court  said : 

"The  decree  was  affirmed  here  by  an  equal  division  of  the  Justices  of  this 
court;  and  the  decree  of  affirmance  was  entered  by  the  Clerk  for  the  sum 
awarded  by  the  Circuit  Court  and  costs,  and  did  not  give  interest  on  the  amount 
decreed  by  the  court  below.  The  mandate  was  issued  according  to  the  decree ; 
but  it  was  not  filed  or  proceeded  on  by  the  appellee,  because  he  supposed  that 
under  the  eighteenth  rule  of  this  court  he  was  entitled  to  interest  upon  the 
sum  recovered  in  the  Circuit  Court  from  the  date  of  the  decree,  and  that  its 
omission  was  a  clerical  error.  •  •  •  But  the  Judgment  is  correctly  en- 
tered, and  the  mandate  conforms  to  It  And  the  mistake  on  the  part  of  the 
appellee  has  arisen  from  supposing  the  eighteenth  rule  to  be  still  in  force  and 
to  be  applicable  to  oases  in  admiralty.  But  it  never  applied  to  admiralty 
eases.    •    •    •    Cases  in  admiralty,  however,  are  not  embraced  in  the  sixty 
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fiecond  rule.  It  applies  to  cases  In  law  and  equity  only.  *  *  *  In  the  case 
before  us,  no  new  judgment  could  be  given  in  this  court,  because,  upon  the 
question  of  affirming  or  reversing  the  decree  of  the  circuit  court,  the  Justices 
of  this  court  were  equally  divided ;  and  the  Judgment  was  affirmed  by  opera- 
tion of  law,  which  from  necessity  affirms  the  judgment  of  the  inferior  tribunal 
when  the  judges  of  the  appellate  court  are  equally  divided.  Upon  such  affirm- 
ance the  appellee  was  entitled  to  the  full  benefit  of  the  decree  of  the  circuit 
court,  but  nothing  more.  The  court  being  equally  divided  could  not  change 
the  decree  of  the  circuit  court  nor  exercise  its  discretionary  power  to  allow 
Interest  on  the  decree  for  this  would  have  been  a  new  decree." 

In  the  case  of  In  re  Washington  &  Georgetown  R'd  Co.,  140  U.  S. 
91,  II  Sup.  Ct  673,  35  L.  Ed.  339,  it  appeared  that  a  judgment  in  an 
action  of  tort  was  recovered  in  the  vSupf erne  Court  of  the  District  of 
Columbia,  at  special  term.  This  judgment  was  affirmed  by  the  gen- 
eral term  with  costs.  The  latter  judgment  was  affirmed  by  the  Su- 
preme Court  of  the  United  States  with  costs.  No  reference  was  made 
to  interest  in  any  of  the  three  judgments.  On  the  presentation  of 
the  mandate  of  the  Supreme  Court  to  the  general  term  it  entered  a 
judgment  for  the  payment  of  the  judgment  of  the  special  term  with 
interest  on  it  at  the  rate  of  six  per  cent,  per  arinum  from  the  time 
it  was  originally  entered.  It  was  held  that  the  judgment  on  the  man- 
date should  have  followed  the  judgment  of  the  Supreme  Court  and 
'  not  have  allowed  interest.  Mr.  Justice  Blatchford  in  delivering  the 
opinion  of  the  court  said : 

"We  do  not  consider  the  question  as  to  whether  Interest  was  allowable  by 
law,  or  rule,  or  statute,  on  the  original  judgment  of  the  special  term,  or  wheth- 
er it  would  have  been  proper  for  the  special  term,  in  rendering  the  judgment, 
or  otherwise,  to  have  allowed  interest  upon  it,  or  whether  it  would  have  been 
proper  for  the  general  term  to  do  so ;  but  we  render  our  decision  solely  upon 
the  point  that,  as  neither  the  special  term  nor  the  general  term  allowed  inter- 
est on  the  Judgment,  and  as  this  court  awarded  no  interest  on  its  judgment 
of  affirmance,  all  that  the  general  term  could  do,  after  the  mandate  of  this 
court  went  down,  was  to  enter  a  judgment  carrying  out  the  mandate  accord- 
ing to  its  terms,  and  simply  affirming  the  prior  judgment  of  the  general  term, 
and  directing  execution  of  the  judgment  of  the  special  term  of  December  18, 
1885,  with  costs,  and  without  interest,  and  of  the  judgment  of  the  general  term 
of  June  28, 1886,  for  costs." 

I  am  entirely  satisfied  on  principle  and  authority  that  this  court 
has  no  power,  as  the  case  now  stands,  to  allow  interest  on  the  decree 
for  the  libelant.  How  far  it  would  accord  with  justice  or  sound  prac- 
tice for  the  circuit  court  of  appeals  to  allow  such  interest  is  a  matter 
for  determination  by  that  tribunal  and  not  by  this.  I  am  further  sat- 
isfied by  authority  as  well  as  principle  that  the  relationship  to  this 
case  of  the  surety  company,  as  stipulator  for  the  respondents,  is  such 
as  to  entitle  it  to  pay  into  court  the  amount  of  the  decree  against  them 
with  costs,  and  becane  subrogated  to  all  the  rights  and  remedies  of 
the  libelant  against  the  respondents. 

The  prayers  of  the  surety  company  for  leave  to  make  payment  into 
court  and  for  such  other  and  further  relief  in  the  premises  as  it  may 
be  entitled  to  receive  do  not  require  extended  discussion.  The  first 
and  fourth  prayers  are  as  follows : 

"First :  That  your  petitioner  be  permitted  to  pay  into  the  registry  of  this 
court  the  full  amount  of  the  decree  above  mentioned,  together  with  Interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  the  date  of  said  decree 
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to  the  fflate  hereof,  and  also  all  costs  incurred  in  this  court  since  the  date  of 
said  decree  to  the  date  hereof,  subject  to  the  further  order  of  this  court 

Fourth :  That  if  this  court  decide  and  decree  that  the  said  libelant  is  not 
entitled  to  Interest  upon  the  amount  of  said  decree  from  the  date  of  said  de- 
cree to  the  date  of  this  petition,  or  that  the  costs  incurred  since  the  date  of 
said  decree,  are  not  properly  chargeable  against  your  petitioner,  then  and  in 
that  instance,  the  amount  paid  by  your  petitioner  as  interest  and  costs  be 
returned  to  your  petitioner  after  deducting  therefrom  any  costs  properly 
chargeable  against  your  petitioner  in  the  premises." 

It  will  be  perceived  that  the  surety  company  does  not  pray  for  leave 
to  make  any  absolute  or  unqualified  payment  into  court  of  interest,  to 
be  distributed  or  disposed  of  without  any  judicial  determination  of  the 
right  thereto.  The  petition  expressly  avers  that  the  interest  and  costs 
demanded  by  the  libelant  "is  not  properly  due  and  payable  by  your 
petitioner,"  and  states  that  it  is  "ready  and  wiHing  to  pay  the  amount 
mentioned  in  said  decree,  together  with  interest  thereon  at  the  rate 
of  six  per  centum  per  annum,  and  any  costs  incurred  sinte  the  date 
of  said  decree,  if  in  the  opinion  of  the  court  said  interest  and  costs 
are  properly  due  and  payable  by  your  petitioner  as  stipulator  as  afore- 
said." If  there  be  no  right  on  the  part  of  the  libelant  to  interest  I 
can  perceive  no  propriety  in  either  directing  or  authorizing  it  to  be. 
paid  into  court.  The  main  question  raised  on  the  present  application 
is  whether  the  libelant,  under  the  final  decree  of  this  court,  as  affirmed 
by  the  circuit  court  of  appeals,  is  entitled  to  interest.  Upon  a  full 
hearing  and  after  argument  by  the  proctors  of  the  libelant  and  the 
surety  company  this  court  is  of  the  opinion,  and  now  decides,  that  the 
libelant,  as  the  case  now  stands,  is  not  entitled  to  any  interest  as 
claimed  by  him.  Under  these  circumstances,  it  would  be  both  anoma- 
lous and  illogical  that  this  court  in  the  face  of  the  conclusion  just 
reached  by  it  should  direct  interest  to  be  paid  into  its  registry  in  or- 
der to  test  by  another  decision  the  soundness  of  its  present  conclu- 
sion. But  it  is  manifestly  proper  that  the  surety  company  should 
have  an  opportunity  to  relieve  itself  from  any  and  all  liability  to  the 
libelant  resulting  from  the  entry  of  the  decree  against  it.  The  proc- 
tor for  the  libelant  stated  in  open  court  during  the  progress  of  the 
hearing  that  he  would  not  consent  to  receive  or  receipt  for  in  total  or 
partial  part  payment  of  the  libelant's  claim  any  sum  of  money  which 
should  not  include  the  interest  in  dispute.  Under  these  circumstances 
and  the  prayer  for  further  relief,  leave  will  be  granted  to  the  surety 
company  forthwith  to  pay  into  the  registry  of  this  court  the  sum  of 
$37,383.48,  awarded  to  the  libelant  by  the  final  decrees  in  this  cause, 
together  with  the  usual  incidental  costs  accruing  after  final  decree, 
to  abide  the  further  order  of  the  court.  The  propriety  of  such  an 
order  seems  unquestionable  in  view  of  the  fact  that  should  it  be  here- 
after determined  by  higher  authority  that  interest  should  be  paid  to 
the  libelant  in  addition  to  damages  and  costs,  as  heretofore  decreed, 
any  deficiency  may  be  collected  from  the  respondents  or  their  stipu- 
lators. 

It  is  only  necessary  to  add  in  conclusion  that  on  the  payment  to  the 
libelant  or  into  the  registry  of  this  court  for  the  libelant  by  the  surety 
company  of  the  amount  herein  found  due  to  the  libelant,  together  with 
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the  usual  incidental  costs  accruing  after  final  decree,  the  surety  com- 
pany, the  petitioner  will  be  subrogated  to  all  and  singular  the  remedies 
against  the  respondents  which  the  libelant  has  in  the  premises,  and 
^ay  pursue  the  same  in  accordance  with  the  rules  and  practice  of  this 
court  in  like  cases. 


In  re  BRUMBAUGH. 

(District  Court,  D.  Pennsylyania.    March  80,  1901) 

No.  207. 

1.  Bankbuftot— Exemptions. 

Where,  after  Judgment  had  been  recovered  against  a  defendant  for 
breikoh  of  marriage  promise,  he  was  adjudged  a  bankrupt,  it  was  no  ground 
for  opposing  his  state  exemption  that  he  would  not  be  able  to  maintain 
a  claim  for  it  In  the  state  courts  as  against  such  Judgment 

2.  Same. 

The  only  question  to  be  determined  on  a  bankrupt's  application  for  his 
exemptions  under  state  laws  is  whether  he  is  entitled  to  the  same  as 
against  general  creditors. 

8.  Sams — Fbaudttubnt  Conveyances — ^Disghabob. 

Where,  more  than  four  months  prior  to  the  institution  of  bankruptcy 
proceedings,  the  bankrupt  conveyed  certain  property  to  his  wife  for  the 
purpose  of  raising  money  to  pay  the  expenses  of  an  impending  suit  for 
breach  of  marriage  promise,  such  conveyance  was  no  ground  for  denying 
the  bankrupt's  discharge,  under  Bankr.  Act  July  1,  1898,  c.  541,  §  14b,  30 
Stat  550  [U.  S.  Ck>mp.  St  1901,  p.  3427],  which  requires  that  a  fraudulent 
transfer,  in  order  to  prevent  a  discharge,  must  be  made  within  four 
months. 

4.  Same-<?oncbalment  of  Assets. 

In  the  absence  of  proof  of  a  clear  misstatement  by  the  bankrupt  with 
regard  to  his  ownership  of  real  estate,  the  title  to  which  stood  in  the  name 
of  his  father,  amounting  to  a  concealment  of  assets,  or  a  false  oath,  the 
fact  that  the  bankrupt  and  his  wife  resided  on  such  real  estate,  and  that 
the  bankrupt  was  the  father's  prospective  heir,  was  no  ground  for  refusing 
a  discharge. 

6.  Same— ExGEFTBn  LiAsiLrriES. 

Where,  though  a  Judgment  for  breach  of  promise  was  by  far  the  prin- 
cipal liability  of  a  bankrupt,  it  was  not  the  only  one,  the  bankrupt  could 
not  be  deprived  of  a  discharge  on  the  ground  that  the  Judgment  was  re- 
covered on  a  claim  constituting  a  willful  injury  to  the  person,  and  so  was 
within  the  excepted  llabUities. 

<L  Same — Bxemption — ^WrrHHOLDiNo  Dischabge  to  PEBMrr  Test  in  State 

COUBTS. 

Where  it  was  contended  that  a  bankrupt  was  not  entitled  to  retain  prop- 
erty claimed  as  exempt  as  against  a  Judgment  for  breach  of  marriage 
promise,  and  the  only  way  in  which  the  Judgment  creditor  could  test  the 
question  was  by  proceedings  in  the  state  courts,  the  bankrupt's  discharge 
should  be  withheld  until  the  Judgment  creditor  was  afforded  a  reasonable 
opportunity  to  test  her  rights. 

In  Bankruptcy. 

H.  H.  Waite  and  W.  M.  Henderson,  for  exceptant  Cora  A.  Keim. 
Samuel  I,  Spyker  and  J.  R.  &  W.  B.  Simpson,  for  bankrupt 

\^?^^^i!^^^'  District  Judge.    This  case  is  here  on  two  questions : 

(1)  As  to  the  right  of  the  bankrupt  to  his  $300  state  exemption;  and 

(2)  as  to  his  right  to  a  discharge. 
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T.  On  January  14,  1903,  a  judgment  was  recovered  in  the  court  of 
common  pleas  of  Huntingdon  county,  Pa.,  against  I.  Harvey  Brum- 
baugh, the  present  bankrupt,  at  the  suit  of  Cora  A.  Keira,  in  an  action 
for  breach  of  promise  of  marriage.  This  action  was  begun  by  capias 
in  trespass,  on  which  the  defendant  was  held  to  bail,  and  resulted  in  a 
verdict  for  $9,250  damages,  reduced  by  the  court  to  $5,000,  on  which 
judgment  was  subsequently  entered.  On  March  12th  following  the 
defendant  filed  a  petition  in  this  court  to  be  declared  a  bankrupt,  and 
the  same  day  was  so  adjudicated.  The  admitted  purpose  of  this  was 
to  escape  Hability  on  the  judgment  referred  to,  and  the  only  debts 
scheduled  or  proved  outside  of  it  were  one  of  $100  to  F.  G.  Brum- 
baugh, an  uncle,  and  another  of  $150  to  Juniata  College,  of  which  the 
bankrupt  was  at  the  time  and  now  is  president  The  position  taken 
by  the  exceptant  is  that  as  the  bankrupt  would  not  be  entitled  as  de- 
fendant to  claim  his  exemption  on  an  execution  in  the  breach  of  prcMn- 
ise  case  because  of  its  being  a  tort  and  sounding  in  damages,  he  is 
not  entitled  to  have  it  set  apart  to  him  here.  It  is  undoubtedly  true, 
under  the  law  of  Pennsylvania,  by  which  the  exemption  is  given,  that 
it  cannot  be  claimed  in  cases  of  tort,  but  only  of  contract  Kirkpat- 
rick  v.  White,  29  Pa.  176;  Kenyon  v.  Gould,  61  Pa.  292;  Common- 
wealth V.  Brown,  17  Pa.  Super.  Ct  520 ;  Edwards  v.  Mahon,  5  Phila, 
531.  If,  therefore,  the  cause  of  action  on  which  judgment  was  ren- 
dered against  the  bankrupt  was  in  its  nature  tortious,  the  exemption 
could  not  be  successfully  claimed  or  retained  by  him  if  execution  were 
issued  upon  it.  But  that  does  not  determine  the  question  whether 
it  is  now  to  be  allowed  to  him.  This  was  considered  and  conclusively 
disposed  of  in  the  case  of  Lockwood  v.  Exchange  Bank,  190  U.  S. 
294,  23  Sup.  Ct  751,  47  L.  Ed.  1061,  where  it  was  held  that  property 
set  apart  to  a  bankrupt  under  his  claim  to  exemption  forms  no  part 
of  his  estate  in  bankruptcy,  and  that  as  a  result  the  court  has  no  ju- 
risdiction to  administer  it  or  enforce  against  it  the  rights  of  creditors 
having  special  claims  upon  it,  by  waiver  or  otherwise,  under  the  state 
law.  It  affords  no  ground,  therefore,  for  opposing  the  bankrupt's 
exemption  in  the  present  instance  that  he  would  ndt  be  able  to  main- 
tain a  claim  for  it  against  the  judgment  of  Miss  Keim.  If  that  be 
legally  true  of  it,  she  has  simply  to  issue  execution  and  seize  the  prop- 
erty set  apart  to  him,  and  the  state  courts  will  then  determine  her 
rights.  But  they  must  be  worked  out  there,  and  not  here;  the  only 
question  which  now  concerns  us  being  whether  the  bankrupt,  as 
against  general  creditors,  is  entitled  to  his  exemption,  as  to  which 
there  can  be  no  doubt 

2.  Several  reasons  are  advanced  for  den3ring  the  bankrupt  a  dis- 
charge. It  is  charged  that  he  disposed  of  certain  shares  of  valuable 
stock  in  the  Geiser  Manufacturing  Company  on  the  eve  of  the  trial 
of  the  breach  of  promise  suit,  for  the  purpose  of  stripping  himself  of 
his  property,  and  leaving  nothing  out  of  which  a  judgment  if  recovered 
could  be  made.  But  a  man  may  dispose  of  his  property  until  it  is 
taken  out  of  his  hands  by  due  proceedings,  provided  he  do  it  honestly 
(Githens  v.  Schiffler,  7  Am.  Bankr.  Rep.  453,  112  Fed.  505),  and  there 
is  nothing  to  establish  the  contrary  here.  So  far  as  appears,  the  sale 
was  for  full  value,  for  the  avowed  purpose  of  raising  money  to  pay 
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the  expenses  of  the  impending  suit,  and  we  are  not  to  import  a  sin- 
ister motive  without  some  countervailing  proof.  This  is  true  even 
though  his  wife  was  in  large  part  the  purchaser,  there  being  nothing 
to  prevent  her  if  actually  and  honestly  such.  Moreover,  if  there  was 
really  any  fraud  in  the  transaction,  it  took  place  more  than  four  months 
prior  to  the  proceedings  in  bankruptcy,  and  it  is  only  where  there  has 
been  a  fraudulent  transfer  of  property  within  that  period  that  a  dis- 
charge is  barred.  Bankr.  Act  July  i,  1898,  c.  541,  §  14b,  30  Stat.  550 
[U.  S.  Comp.  St.  1901,  p.  3427].  It  may  be  that  the  trustee,  in  viev? 
of  the  strict  rule  which  prevails  with  regard  to  transactions  between 
husband  and  wife,  would  have  been  justified  in  instituting  proceedings 
to  avoid  the  sale,  under  section  7oe  of  the  act.  30  Stat.  565,  566  [U. 
S.  Comp.  St.  1901,  p.  3451].  But  with  that  we  are  not  now  con- 
cerned. It  is  sufficient  to  know  that  there  is  nothing  in  what  has  been 
brought  forward  that  stands  in  the  way  of  a  discharge.  The  same 
observation  may  be  made  witl\  regard  to  the  real  estate  on  which  the 
bankrupt  resides,  the  apparent  title  to  which  is  in  his  father,  a  man  of 
some  little  means,  whose  only  child  and  prospective  heir  he  is.  If 
there  was  any  doubt  as  to  who  was  the  real  owner  of  the  property, 
the  bankrupt  or  his  father,  it  was  a  matter  for  the  trustee  to  test,  and 
except  upon  proof  of  a  clear  misstatement  of  the  bankrupt  with  regard 
to  it,  amounting  to  a  concealment  of  assets  or  a  false  oath,  it  is  of  no 
materiality  here.  The  $64.50  in  bank  attached  by  Miss  Keim  stands 
in  much  the  same  light.  It  may  raise  the  suspicion  of  regularity  that 
this  'fund  which  was  released  by  the  proceedings  in  bankruptcy  was 
transferred  the  day  before  to  the  bankrupt's  attorneys,  but  there  must 
be  something  more  than  this  to  lay  hold  of  before  we  can  deny  a  dis- 
charge. 

It  is  urged,  however,  that  breach  of  a  promise  to  marry  is  a  willful 
injury  to  the  person,  and  so  within  the  excepted  liabilities,  from  Avhich 
bankruptcy  does  not  relieve,  and  that,  as  the  sole  ground  for  institut- 
ing these  proceedings  was  because  of  the  recovery  of  the  Keim  judg- 
ment, the  bankrupt  should  not  be  allowed  to  go  free.  But  whatever 
might  be  the  proper  conclusion,  if  this  was  the  case,  it  cannot  be 
predicated  of  what  we  have  here.  While  the  claim  of  Miss  Keim  is 
by  far  the  principal  liability,  it  is  not  the  only  one,  and  even  though 
the  others  are  comparatively  trifling,  and  undoubtedly  friendly,  they 
cannot  be  disregarded.  Neither  is  it  clear  that  an  action  for  breach 
of  promise  to  marry  falls  within  the  excepted  liabilities,  the  weight  of 
authority  in  fact  being  the  other  way.  In  re  Fife  (D.  C.)  109  Fed. 
880 ;  Finnegan  v.  Hall,  6  Am.  Bankr.  Rep.  648,  y2  Fed.  347 ;  Disler 
V.  McCauley,  7  Am.  Bankr.  Rep.  138,  73  Fed.  270,  reversing  6  Am. 
Bankr.  Rep.  491,  71  Fed.  949.  In  re  McCauley,  4  Am.  Bankr.  Rep. 
122,  loi  Fed.  223,  was  in  every  way  like  the  present,  except  as  it  was 
aggravated  by  seduction,  and  yet  it  was  held  that  the  bankrupt  was 
released.  But  I  am  not  called  upon  to  decide  on  the  effect  of  a  dis- 
charge, and  I  do  not.  The  only  question  is  whether  the  bankrupt  is 
entitled  to  it,  and  that  he  ultimately  will  be  is  clear.  How  far-reaching 
it  will  be  when  granted  is  another  matter  to  be  disposed  o^  when  it  is 
properly  raised. 
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There  is  ground,  however,  for  the  present,  in  withholding  final  ac- 
tion on  this  subject.  If  it  be,  as  contended,  that  the  bankrupt  is  not 
entitled  to  retain  the  property  which  he  has  exempted,  as  against  the 
Keim  judgment,  on  the  ground  that  it  is  for  a  tort,  the  only  way  to 
test  that  question,  as  already  intimated,  is  by  proceedings  in  the  state 
courts,  by  issuing  execution,  and  levying  upon  it.  But,  as  the  legal 
effect  of  a  discharge  in  bankruptcy  would  be  to  wipe  out  the  liability 
(assuming  that  it  is  not  one  of  those  that  are  excepted  by  the  act), 
the  right  to  execution  would  be  cut  off  if  once  the  discharge  went 
out.  Claster  v.  Soble,  22  Pa.  Super.  Ct.  631.  The  judgment  creditor 
has  therefore  a  right  to  ask  that  a  discharge  be  withheld  for  the  pres- 
ent in  order  to  enable  her  to  test  her  rights  in  the  way  suggested. 
This  was  the  course  pointed  out  and  sanctioned  in  Lockwood  v.  Ex- 
change Bank,  190  U.  S.  294,  23  Sup.  Ct.  751,  47  L.  Ed.  1061,  already 
referred  to,  and  it  will  be  follow.ed  here. 

The  exceptions  to  the  action  of  tho  referee  allowing  the  bankrupt 
his  exemption,  and  holding  that  he  is  entitled  to  his  discharge,  are 
overruled.  But  the  discharge  is  withheld  until  the  further  order  of  the 
court,  for  the  purpose  of  allowing  the  excepting  creditor:  to  assert  in 
the  state  court  by  appropriate  proceedings  her  alleged  right  to  subject 
the  property  exempted  to  execution  upon  the  judgment  which  she  has 
recovered,  with  leave  to  the  bankrupt  to  move  for  his  discharge  unless 
such  proceedings  be  taken  within  20  days,  or  unless  it  be  determined 
that  the  property  exempted  cannot  be  subjected  thereto. 


In  re  LUM  POY  et  at 

(Olrcnit  Ck>iirt,  t>.  Montana.    March  23, 1904.) 

1.  Chinese  Exclusion— Abbest  fob  Depobtation— Bail. 

A  Cliinese  person  arrested  in  this  country  for  deportation  under  the 
exclusion  acts  may  be  admitted  to  bail  by  a  district  court  or  Judge  pend- 
ing his  hearing  before  the  commissioner. 

Habeas  Corpus.    Application  for  admission  to  bail, 

Sanders  &  Sanders,  for  petitioners. 
Carl  Rasch,  U.  S.  Atty. 

KNOWLES,  District  Judge.  Lum  Poy,  alias  Charlie  Lum,  and 
Leong  Quen,  two  Chinese  persons,  were  arrested  under  warrants  is- 
sued upon  complaints  charging  them  with  being  unlawfully  within  the 
United  States,  in  violation  of  the  Chinese  exclusion  acts  and  the 
amendments  thereto.  They  were  taken  before  Edward  C.  Russell, 
one  of  the  United  States  Commissioners  for  this  district,  arraigned, 
and  committed  to  the  custody  of  the  marshal  pending  an  investigation 
into  the  truth  of  the  charge  pending  against  them.  They  each  ap- 
plied to  said  commissioner  to  be  released  upon  bail  pending  the  in- 

1 1.  Citizenship  of  the  Chinese,  see  notes  to  Gee  Fook  Sing  v.  United  States, 
1  C.  C.  A.  212 ;  Lee  Sing  Far  v.  United  States,  35  C.  C.  A.  332. 
See  Aliens,  vol.  2,  Cent  Dig.  §  94. 
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vestigation,  and  saicf  application  was  refused  by  the  commissioner, 
whereupon  they  separately  filed  their  petitions  for  this  writ.  The 
writ  Was  issued,  and  they  were  brought  before  me  to  determine  the 
question  of  their  right  to  be  admitted  to  bail  pending  an  inquiry  as 
to  the  lawfulness  o?  their  residence  within  the  United  States.  The 
question  involved  being  the  same  in  both  cases,  I  have  concluded  to 
decide  them  together. 

Heretofore  I  have  been  of  the  opinion  that  the  court  or  judge  had 
no  power  to  admit  a  Chinese  person  to  bail  under  circumstances  as 
are  presented  here.  I  have  been  of  the  opinion  that  it  requires  some 
positive  provision  of  law  to  authorize  admission  to  bail  in  proceedings 
under  the  Chinese  exclusion  acts. 

In  Re  Carrier  (D.  C.)  57  Fed.  578,  the  defendant  was  arrested  and 
detained  as  a  fugitive  from  justice  under  extradition  proceedings. 
He  made  application  to  be  admitted  to  bail  pending  the  investigation. 
Judge  Hallett  said: 

•The  matter  of  bail  Is  not  a  question  of  practice.  Since  the  time  of  Edward 
I  it  has  been  regulated  by  statute,  and  in  our  day  bail  is  not  allowed  in  any 
case  except  in  pursuance  of  some  statute." 

In  Wright  v.  Henkel,  190  U.  S.  40,  23  Sup.  Ct.  781, 47  L.  Ed.  948— 
a  case  on  appeal  from  a  decision  of  the  United  States  Circuit  Court 
for  the  Southern  District  of  New  York — the  court  below  entertained 
the  same  opinion  and  views.  It  has  been  held  that  an  inquiry  as  to 
whether  a  Chinese  person  is  unlawfully  within  the  United  States,  and 
his  detention  pending  an  investigation  as  to  this,  is  a  civil  proceed- 
ing, and  hence  the  provisions  of  the  Constitution  of  the  United  States 
and  of  the  common  and  statute  law  as  to  enlargement  on  bail  in  crim- 
inal cases  do  not  apply;  but  in  the  case  of  Wright  v.  Henkel,  supra, 
the  Supreme  Court  said : 

"We  are  unwUling  to  hold  that  the  Circuit  Courts  possess  no  power  in  re- 
spect to  admitting  to  bail  other  than  as  specifically  vested  by  statute,  or  that, 
while  bail  should  not  ordinarily  be  granted  in  cases  of  foreign  extradition, 
those  courts  may  not  in  any  case,  and  whajtever  the  special  circumstances, 
extend  that  relief." 

While  this  case  does  not  decide  the  question  as  to  whether  a  party 
should  be  admitted  to  bail  in  cases  where  there  is  no  statutory  author- 
ity for  the  same,  it  does  leave  the  question  in  doubt.  I  am  informed 
that  the  practice  in  California,  Idaho,  and  Oregon  has  been  and  is  to 
admit  Chinese  persons  to  bail  pending  an  investigation  into  the  law- 
fulness of  their  residence  within  the  United  States,  and  before  any 
order  for  deportation  has  been  made,  I  find,  also,  that  there  are 
decisions  of  the  federal  courts  which  support  this  practice.  In  Re 
Ah  Kee  (C.  C.)  21  Fed.  701,  Re  Ah  Moy  (C.  C.)  21  Fed.  785,  809, 
Re  Cheen  Heong  (C.  C.)  21  Fed.  791,  the  question  was  presented  as 
to  the  right  of  a  Chinese  person  to  be  admitted  to  bail  pendjng  an 
investigation  as  to  whether  he  had  a  right  to  land  from  a  vessel  in 
a  port  of  the  United  States.  Justice  Field,  who  decided  the  cases  in 
his  capacity  of  Circuit  Justice  assigned  to  the  Ninth  Judicial  Circuit, 
entertained  the  view  that  there  was  no  such  right  to  be  so  admitted 
to  bail.    Judges  Sawyer,  Hoffman,  and  Sabin  dissented  from  this 
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View,  and  expressed  their  views  in  exhaustive  opinions 'filed  in  these 
cases.  These  rulings  were  made  in  1884.  In  the  year  1892  Congress 
enacted  a  statute  providing  that  Chinese  persons  seeking  to  land  in 
the  United  States  could  not  make  application  to  any  judge  or  court 
of  the  United  States  in  the  first  instance  for  a  writ  of  habeas  corpus 
for  the  purpose  of  being  admitted  to  bail.  Act  May  5,  1892,  c.  60, 
2y  Stat.  25  [U.  S.  Comp.  St.  1901,  p.  1^19].  The  case  here  presented 
is  different  from  that  presented  by  this  act  of  .1892.  Here  Chinese 
persons  have  landed  and  are  living  within  the  United  States,  and  the 
question  is  as  to  whether  they  shall  be  deported  therefrom  to  the 
country  from  whence  they  came.  In  Re  Ah  Tai  (D.  C.)  125  Fed. 
795,  Judge  Lowell  held  that  a  Chinese  person  is  admissible  to  bail 
until  a  final  order  for  his  deportation  has  been  made  and  entered. 

It  seems  to  me  that  in  some  cases  there  would  be  a  great  hardship 
in  refusing  bail  to  a  Chinese  person  arrested  on  a  charge  of  being  un- 
lawfully within  this  country.  In  one  of  the  cases  at  bar  one  of  the 
accused  persons  claims  that  he  was  born  in  the  United  States,  and 
that  he  could  produce  evidence  of  that  fact ;  but,  unless  allowed  to  go 
to  the  place  of  his  nativity,  he  cannot  obtain  the  necessary  evidence  to 
prove  the  facts,  and  that  he  has  not  the  means  of  obtaining  or  com- 
pelHng  the  attendance  of  the  necessary  witnesses  to  establish  it. 
Thus,  if  restrained  of  his  liberty,  and  detained  in  the  custody  of  the 
marshal  of  this  district  until  the  day  set  for  the  hearing  of  his  case 
before  the  proper  com;nissioner,  the  door  would  be  closed  to  his 
ever  securing  his  liberty  of  residence  in  the  country  of  his  birth,  no 
matter  how  meritorious  his  claim  might  be  shown  to  be. 

Considering  the  practice  of  the  federal  courts  outside  of  the  Dis- 
trict of  Montana  upon  this  subject,  and  upon  consideration  of  the 
hardship  presented  by  these  cases,  I  have  concluded  to  recede  from 
my  former  position,  and  to  order  that  these  petitioners  be  admitted 
to  bail  pending  the  investigation  of  the  charge  against  them  before 
Commissioner  Russell. 

It  is  therefore  ordered  that  Lum  Poy,  alias  Charlie  Lum,  and 
Leong  Quen  be  admitted  toToail  in  the  sum  of  $500  each  pending  the 
hearing  and  determination  of  the  charge  against  them. 


WINCHESTER  REPEATING  ARMS  CO.  v.  BUTLER  BROS. 

(District  Court,  N.  D.  lUinois,  N.  D.    February  8,  1904.) 

No.  26,897. 

1.  Tbadb-Names— Unfair  CoMPETiTioN--lNjuNCfriow--PLEADrNG. 

A  bUl  for  injunction  by  the  Winchester  Rept>ating  Arms  Company^ 
alleging  that  defendant  advertises  for  sale  "Winchester  Model  Single  Shot 
Take  Down  Rifles/'  thereby  securing  correspondence  and  getting  hold  of 
customers  to  whom  it  sells  guns  other  than  those  made  t>y  complainant 
states  no  cause  of  action,  though  alleging  that  defendant  carries  no  stock 
of  complaiijant's  rifles,  it  not  being  shown  that  the  mail-order  business 

1[1.  Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  C  A.  105; 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376. 
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requires  tlje  carrying  of  a  stock,  and  not  being  alleged  that  persons  have 
bought  guns  of  defendant  believing  them  to  have  been  made  by  complain- 
ant 

Z  JUBIBDICTION  OF  FEDERAL  Ck)UBTS— AMOUNT  IN  CONTBOVEBST. 

A  complaint  for  injunction  alleging  that  complainant's  trade-name  Is 
worth  in  excess  of  $5,000 ;  that  defendant's  acts  are  calculated  to  deceive 
and  mislead  intending  purchasers  of  complainant's  product,  to  its  "great 
loss.  Injury,  and  damage" ;  and  that  unless  defendant's  acts  are  checked 
the  reputation  of  complainant  and  its  rifles  will  still  further  suffer  great 
and  irreparable  damage— does  not  show  jurisdiction  in  the  federal  court, 
as  it  cannot  be  assumed  that  the  trade-name  will  be  destroyed,  or  that 
complainant's  damages  are  in  excess  of  $2,000l 

Matz,  Fisher  &  Boyden,  for  complainanti 
Leroy  D.  Thomas,  for  defendant 

KOHLS  A  AT,  District  Judge.  The  above  suit  was  instituted  to 
restrain  defendant  from  using  complainant's  trade-name  of  "Win- 
chester," alone  or  with  other  word  or  imitation  or  symbol  likely  to  be 
confused  with  the.  same  in  the  sale  of  rifles  other  than  those  manufac- 
tured by  complainant,  and  from  advertising  the  sale  of  Winchester 
rifles,  and  furnishing,  in  response  to  inquiry  for  rifles  named  in  such 
advertisement  or  for  Winchester  rifles,  any  other  rifle  than  com- 
plainant's manufacture,  and  from  using  complainant's  trade-name  in 
any  connection  for  the  sale  of  complainant's  rifles  when  they  have  none 
of  complainant's  rifles  for  sale. 

The  bill  charges  that  defendant  is  engaged  in  a  general  mail-order 
business,  selling  principally  to  retailers,  and  that  it  publishes  a  cata- 
logue which  states  that  Butler  Bros,  has  for  sale  "Winchester  Model 
Single  Shot  Take  Down  Rifles,"  meaning  complainant's  manufacture, 
while,  as  complainant  is  informed  and  believes  and  charges  the  fact 
to  be,  it  has  none  for  sale,  and  has  not  had  for  some  time  past,  and 
that  said  advertisements  show  a  cut  or  picture  identical  with  com- 
plainant's model.  It  further  charges  that  defendant  has  been  and  is 
in  the  habit  of  filling  orders  for  said  "Winchester  Model  Single  Shot 
Take  Down  Rifles,"  received  in  answer  to  advertisements  thereof  by 
defendant,  with  rifles  similar  to  complainant's,  but  not  made  by  com- 
plainant, and  which  are  of  a  ^rade  lower  than  complainant's,  thereby 
deceiving  the  purchasers  and  injuring  the  complainant's  business. 

There  is  no  allegation  that  defendant  sells  or  fills  orders  for  said 
Winchester  rifles  with  other  rifles  as  and  for  Winchester  rifles.  The 
substance  of  the  charge  is  that  defendant  secures  correspondence  by 
using  that  name  in  advertising,  and  thus  gets  hold  of  customers,  and 
succeeds  in  selling  guns  other  than  those  made  by  complainant. 

It  does  not  appear  ^hat  purchasers  are  imposed  upon  further  than 
being  brought  into  correspondence  by  means  of  the  advertisement, 
nor  is  it  apparent  that  complainant  is  thereby  damaged.  As  long  as 
complainant's  manufacture  is  in  the  market,  any  one  may  sell  the  same 
on  the  market,  and  it  cannot  be  said  to  be  fraudulent  or  unfair  compe- 

1f  2.  Jurisdiction  of  Circuit  Courts  as  determined  by  the  amount  in  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  a  0.  A.  75 ;  Tennent-Stribling  Shoe 
Co.  V.  Roper,  36  C.  0.  A.  459. 

128  F.— 62 
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tition  to  advertise  that  he  will  do  so.  Wliile  the  customer  may  write 
for  or  order  the  complainant's  product,  still,  if  he  is  persuaded,  how- 
ever falsely,  that  defendant's  gun  is  just  as  good,  and  is  thereby  induced 
to  buy  it,  that  is  not  the  fraud  or  unfair  competition  upon  which  the 
court  can  grant  an  injunction.  It  does  not  appear  from  the  bill  that 
business  known  as  mail-order  business  does  require  the  carrying  of  a 
stock  of  the  goods.  It  is  charged  that  a  catalogue  is  sent  out,  pre- 
sumably based  on  the  general  market  prices  of  merchandise,  and  the 
orders  are  presumably  filled  bjr  purchase  or  otherwise,  as  the  case  may 
be.  At  any  rate,  these  premises  are  not  rebutted,  nor  is  the  manner 
of  dealing  disclosed.  Therefore  the  fact  that  defendant  carries  no 
stock  of  the  rifles  in  question  is  not,  under  the  terms  of  the  bill,  evi- 
dence of  any  fraudulent  intention.  The  allegations  of  the  bill  to  the 
effect  that  defendant's  conduct  in  the  premises  is  calculated  to  deceive 
the  purchasers  and  injure  complainant  is  not  such  charge  as  justifies 
a  court  in  enjoining  defendant  on  the  ground  of  fraud  or  unfair  com- 
petition or  infringement  of  trade-name,  considered  with  the  other,  alle- 
gations of  the  bill.  Nor  does  complainant  bring  itself  within  the  rule 
in  such  case  by  charging  that  the  said  acts  of  defendant  have  caused 
persons  to  believe  that  rifles  kept  and  oflfered  for  sale  and  sold  by  de- 
fendant are  complainant's  manufacture.  Mere  belief  is  immaterial,  un- 
less acted  on. 

It  is  noteworthy  that  substantially  all  the  material  allegations  of  the 
bill  are  made  upon  information  and  belief.  Surely,  had  there  been 
any  imposition  upon  customers,  complainant  would  have  discovered  it. 
It  certainly  would  be  in  position  to  know  whether  it  had  been  injured 
in  the  premises.  The  foregoing  reasons  would  be  doubly  cogent  in 
case  of  dealings  of  defendant  with  retail  dealers,  as  alleged  in  the  bill. 

The  demurrer  raises  also  a  question  of  jurisdiction.  The  bill  alleges 
that  complainant's  trade-name,  "Winchester,"  is  worth  in  excess  of 
$5,000,  but  makes  no  charge  as  to  the  amount  of  present  or  prospective 
damage  to  complainant  arising  out  of  defendant's  action,  excepting  the 
statements  that  defendant's  acts  are  calculated  to  deceive  and  mislead 
intending  purchasers  of  complainant's  product,  "to  the  great  loss,  in- 
jury, and  damage"  of  complainant,  and  that  unless  such  acts  of  defend- 
ant are  checked  "the  reputation  of  the  complainant  and  its  rifles  will 
still  further  suffer  great  and  irreparable  damage."  There  is  no  aver- 
ment that  complainant's  trade-name  will  be  destroyed,  nor  that  it  is  in 
jeopardy.  The  court  cannot  assume,  in  the  absence  of  allegations  to 
that  effect,  that  the  trade-name  will  be  destroyed,  or  that  complainant's 
damages  are  in  excess  of  $2,000. 

It  is  true  the  danger  of  irreparable  damages  is  set  out,  but  that  state- 
ment is  both  a  conclusion  and  uncertain.  Had  the  bill  charged  that  the 
trade-name  would  be  destroyed,  then  the  value  of  the  same  would  be 
the  amount  in  controversy.  As  the  matter  now  stands,  the  only  amount 
in  controversy  involved  is  the  amount  of  complainant's  damages,  pres- 
ent and  prospective,  in  the  premises,  and  they  are  not  stated.  I  think 
it  clear  that  the  bill  shows  no  jurisdiction  in  this  court.  Draper  v. 
Skerrett  (C.  C.)  116  Fed.  206;  Humes  v.  City  of  Ft.  Smith  (C.  C.)  93 
Fed.  862;  Delaware,  L.  &  W.  R.  R.  Co.  v.  Frank  (C.  C.)  no  Fed.  694; 
Nashville,  C.  &  St.  Louis  Ry.  Co.  v.  McConnell  (C.  C.)  82  Fed.  65; 
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Stock  Yards  Co.  v.  Louisville  &  Nashville  Ry.  Co.,  67  Fed.  35,  14  C, 
C.  A.  290. 

In  brief  filed  by  complainant's  counsel  it  is  stated:  "Complainant 
is  not  prepared  to  admit  that,  by  the  advertisements  of  defendant  and 
its  substitution  of  inferior  rifles,  it  is  going  to  absolutely  destroy,  that 
trade-name  which  years  of  fair  dealing  have  built  up.'  This  is  un- 
doubtedly true,  but,  if  there  is  no  danger  of  destroying  the  trade-name, 
then  it  seems  to  me  the  value  of  the  trade-name  is  not  the  amount  io 
controversy. 

The  demurrer  is  sustained. 


HABPER  et  al.  v.  PRINTING-TELEGRAPH  NEWS  CO.  et  aL 

(Circuit  Court,  S.  D.  New  York.    February  23,  1904.) 

1.  C0BPOBAT10N&—RECEIVEBS— Action  bt  Stockholdebs— Coubts — Jubisdio- 

TION. 

Where  an  action  was  pending  in  a  state  court  for  the  recovery  jof  money 
against  a  corporation,  in  which  a  receiver  had  been  appointed,  and  an  ap- 
plication by  stockholders  to  compel  the  receiver  to  sue  to  set  aside  certain 
modifications  of  a  favorable  contract,  by  which  royalties  payable  to  such 
corporation  were  materially  reduced,  was  denied,  but  the  court  granted 
such  stockholders  leave  to  sue  the  receiver,  and  to  bring  suit  in  equity 
against  certain  other  corporations  which  had  been  instrumental  in  pro- 
curing such  modifications,  making  the  receiver  a  party,  for  the  same  and 
other  equitable  relief,  the  leave  so  granted  did  not  authorize  the  main- 
tenance of  such  suit  in  any  other  court  than  that  in  which  the  receiver- 
ship was  pending. 

In  Equity. 

George  C.  Lay  and  Edmund  Keener,  for  plaintiffs. 
Louis  Marshall  and  Wilcox  &  Brodek,  for  defendants. 

WHEELER,  District  Judge.  The  Consolidated  Telegraph  &  News 
Company  had  a  favorable  contract  with  George  Grantham  Bain  for 
royalties  on  Essick's  and  Merritt  &  Joy's  page  printing-telegraph  in- 
struments of  $10  per  annum  for  each  instrument,  to  be  250  in  number 
for  half  of  1896,  500  for  1897,  1,000  for  1898,  and  increasing  500 
per  year  until  1903,  and  then  3,500  per  year,  amounting  afterwards 
to  $35,000  per  year.  The  Printing-Telegraph  News  Company  suc- 
ceeded to  the  rights  and  liabilities  of  Bain,  and  by  agreement  with 
the  Consolidated  Company  on  the  8th  of  March,  1897,  modified  the 
contract,  providing  for  a  minimum  royalty  of  $6,000  annually,  at  the 
rate  of  $10  each  on  600  machines,  and  $5  each  on  others  up  to  the 
limit  of  the  contract;  and  on  the  22d  of  December,  1898,  the  same 
parties  made  a  further  modification,  making  the  price  of  each  ma- 
chine, after  January,  1899,  $5  per  annum.  The  American  Press  As- 
sociation, officered  by  some  of  the  same*  persons  as,  and '  interested 
with,  the  Printing-Telegraph  News  Company,  advanced  $3,000  for 

T 1.  Suits  by  and  against  receivers  of  federal  courts,  see  note  to  J.  L  Case 
Plow  Works  V.  Finks,  26  C.  C.  A.  49. 
See  Receivers,  vol.  42,  Cent  Dig.  $  345^ 
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the  Consolidated  Company,  which  was  secured  by,  among  other  things, 
an  assignment  of  the  royalties  under  the  Bain  contract  for  1897.  Suit 
was  brought  by  the  Press  Association  against  the  Consolidated  Com- 
pany, in  the  Supreme  Court  of  the  state  of  New  York  for  the  county 
of  New  York,  upon  that  debt  of  $3,000,  wherein  the  defendant  Monte 
Hutzler  was  appointed  receiver  of  all  the  property  of  the  Consolidated 
Company,  and  as  such  receiver  took  possession  of  the  property.  The 
plaintiffs  intervened  in  that  suit,  and  claimed  that  the  directors  who 
made  the  modifications  were  interested  therein  adversely  to  the  Con- 
solidated Company  and  favorably  to  the  Telegraph  News  Company, 
and  had  defrauded  the  former  for  the  benefit  of  the  latter,  and  made 
a  request  in  writing  of  Hutzler,  as  receiver,  to  bring  suit  to  set  aside 
the  modifications  of  tlie  Bain  contract,  and  for  the  recovery  of  the 
royalties  due  by  the  terms  of  the  original  contract,  and  requested  that 
court  to  direct  the  receiver  to  bring  such  a  suit,  and  proceed  for  that 
purpose.  That  motion  was  denied  so  far  as  it  sought  to  compel -the 
receiver  to  bring  suit  against  the  companies  to  obtain  the  relief  set 
forth  in.  that  demand,  but  it  was  ordered  thereupon  that  the  petition- 
ers be  and  were  thereby  "granted  leave  and  authority  to  sue  the  re- 
ceiver, and  to  bring  suit  in  equity  against  the  Printing-Telegraph 
News  Co.,  the  American  Press  Association,  the  Consolidated  Tele- 
graph &  News  Co.,  making  said  Monte  Hutzler,  receiver,  a  party  to 
such  suit,  and  adding  such  other  defendants  as  may  be  necessary, 
and,  in  such  form  of  complaint  as  they  shall  be  advised,  to  set  aside" 
these  modifications  of  the  Bain  contracts  and  other  proceedings,  "and 
for  such  other  relief  as  to  a  court  of  equity  shall  seem  just  and  equi- 
table." Thereupon  this  suit  has  been  brought,  in  behalf  of  the  plain- 
tiffs, as  such  stockholders  and  bondholders,  and  of  all  others,  stock- 
holders and  bondholders,  similarly  situated,  against  these  companies 
and  the  receiver,  praying  that  the  first  modification  of-  March  8,  1897, 
be  set  aside,  and  that  the  Printing-Telegraph  News  Company  be  de- 
creed to  account  and  pay  over  to  the  Consolidated  Company,  or  a  re- 
ceiver appointed  by  this  court,  the  royalties  provided  for  by  the  con- 
tract of  May  20,  1896,  with  interest,  and  be  decreed  to  specifically 
perform  the  original  Bain  contract;  and  that  the  second  modification 
of  28th  December,  1898,  be  set  aside  and  declared  fraudulent  and  void ; 
and  that  the  original  contract  be  restored  in  full  force  and  eflFect; 
and  likewise  that  the  Printing-Telegraph  News  Company  be  decreed 
to  account  with  and  pay  over  to  said  Consolidated  Company,  or  a  re- 
ceiver appointed  by  this  court,  all  moneys  due  for  royalties  under  said 
original  contract,  and  be  decreed  to  specifically  perform  the  original 
Bain  contract;  and  for  further  relief. 

A  preliminary  question  has  been  made  here  as  to  the  jurisdiction  of 
this  court  of  tliis  case,  pending  such  proceedings  and  receivership  in 
the  Supreme  Court  of  tlie  state  of  New  York.  The  plaintiflFs  insist 
that  the  leave  of  that  court,  as  granted,  to  bring  a  suit  against  these 
corporations  and  the  receiver  fully  authorized  the  plaintiffs  to  bring 
such  suit  in  any  court  that  would  have  jurisdiction  of  the  parties,  and 
to  bring  this  suit  here.  The  defendants  insist  that  such  leave  would 
not  give  any  authority  for  bringing  and  maintaining  such  suit  in  any 
other  jurisdiction  than  that  of  that  court  wherein  that  suit  and  the  re- 
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ceivership  are  pending.  That  suit  would  draw  into  it  all  claims  upon  or 
against  any  property  of  the  defendant  corporation  involved  and  which 
had  come  into  the  hands  of  the  receiver,  and  no  other  court  would 
have  jurisdiction  to  try  and  determine  any  suit  concerning  such  prop- 
erty or  property  rights  while  in  the, hands  of  the  receiver  as  an  officer 
of  that  court.  This  suit  depends  upon  rights  between  others  than 
the  receiver,  as  well  as  between  them  and  him,  and  the  trial  and  dis- 
position of  it  would  involve  the  adjudication  of  such  rights  between 
the  other  parties,  which  would  concern  them  separately  from  him. 
While  the  leave  of  that  court  might  be  full  authority  for  bringing 
suit  against  the  receiver  as  such,  it  would  not  confer  jurisdiction  upon 
another  court  to  try  the  rights  of  the  other  parties  involved,  to  the 
extent  of  such  a  decree  as  might  be  made.  This  suit,  against  the 
receiver  alone,  would  afford  no  relief  to  the  plaintiffs.  It  is  only  by 
the  adjudication  of  other. rights  preceding  his  to  the  property  that 
any  relief  advantageous  .to  them  could  be  made  available.  The  matter 
necessary  to  be  litigated  to  any  useful  purpose  is  not  what  would  con- 
cern the  receiver  alone,  but  others  also,  on  which,  perhaps,  his  rights 
as  receiver  were  or  may  have  been  involved  in  the  decree  of  that 
court  appointing  him  receiver.  These  rights  are  involved  there,  the 
trial  of  them  belongs  there,  and  these  other  parties  object  to  this  pro- 
ceedirt^  for  the  adjudication  of  them  here,  claiming  that  they  should 
be  subjected  to  no  other  jurisdiction  than  that  of  that  court  in  estab- 
lishing, modifying,  or  denying  any  of  their  rights  that  they  may  have 
therein.  That  court  could  grant  leave  to  proceed  against  the  re- 
ceiver, in  any  matter  concerning  which  that  court  had  jurisdiction 
which  appertains  to  it  exclusively,  to  another  court,  merely  because 
the  other  court  might  have  jurisdiction  otherwise  but  for  that  which 
it  has  and  is  maintaining.  It  does  not  appear  that  jurisdiction  was 
conferred  upon  this  court,  if  intended,  by  the  leave  granted  there, 
and  it  may  not  have  been  intended.  The  relief  sought  here  is  wholly 
such  as  is  involved  there,  and  as  to  that  relief  that  suit  is  a  prior  suit 
pending;  and  this  court  cannot,  at  the  request  of  one  party,  take 
jurisdiction  of  it  against  others  concerned  which  that  court  cannot 
devolve,  if  it  would,  upon  any  other  court. 

The  nearest  case  to  this,  and  the  most  favorable  to  jurisdiction, 
which  has  been  cited  or  noticed,  is  Watson  v.  Jones,  13  Wall.  679,  20 
L.  Ed.  666.  In  that  case  a  suit  was  maintained  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kentucky  about  church  prop- 
erty which  was  involved  in  a  chancery  court  of  the  state,  and  was  in 
the  hands  of  the  marshal  of  the  state  court  as  receiver,  but  on  the 
ground  that  the  suit  was  for  different  relief  from  that  involved  in 
the  chancery  court,  and  that  the  suit  in  the  chancery  court  was  not 
a  prior  pending  suit  as  to  the  relief  sought  in  the  Circuit  Court  of 
the  United  States.  That  case  was  somewhat  criticised  by  Chief  Jus- 
tice Redfield  for  what  it  was  understood  to  have  held  contrary  to  the 
general  principles  of  the  subject ;  but  the  rule  that  the  same  rights  to 
property  in  the  hands  of  a  receiver  in  one  court  could  not  be  taken 
jurisdiction  of  in  a  new  suit  in  another  court  appears  to  have  been 
well  recognized,  and  the  jurisdiction  of  the  Circuit  Court  to  have 
been  maintained  otherwise. 
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As  this  case  is  now  viewed  here,  this  court  cannot  proceed  to  make 
any  decree  that  will  be  effective  as  to  what  is  sought  in  respect  to  the 
modification  of  the  contracts  involved,  while  the  suit  and  receivership 
are  maintained  in  tlie  state  court  Jurisdiction  of  it  cannot,  therefore, 
be  properly  retained. 

Bill  dismissed. 


HASTORF   v.    DBGNON-McLEAN   CONTRACTING    CO, 

(District  Court,  S.  D.  New  York.    March  5, 1904.) 

!•  Shipping— CoNTBACT  TO  Receive  and  Dispose  of  Excavated  MatebiaIt- 

BUBDEN  OF  PBOOF. 

In  making  an  oral  contract  by  which  libelant  agreed  to  receive  at  his 
dumping  board,  and  to  dispose  ot  excavated  material  for  a  fixed  price 
per  load,  it  was  admitted  that  nothing  was  said  as  to  which  party  should 
pay  the  expense  of  unloading  the  trucks  at  the  dump.  Respondent  paid 
such  expense,  and  sought  to  set  ofF  the  same  against  the  amount  claimed 
by  libelant  to  be  due  under  the  contract,  and  introduced  testimony  intend- 
ed to  show  a  custom  for  such  expense  to  be  paid  by  the  dump  owner. 
Held  that,  the  burden  of  proof  being  on  the  defendant,  whether  the  claim 
was  regarded  as  a  set-ofF  or  an  afflrmative  defense,  such  testimony  was 
not  sufficient  to  overcome  the  positive  and  uncontradicted  denial  by  libel- 
ant that  he  assumed  the  expense,  corroborated  also  by  the  furtlftr  fact 
that  no  claim  therefor  was  made  by  respondent  until  several  months  after 
performance  of  the  contract  began,  although  settlements  were  made 
monthly. 

2,  Admibaltt— Set-Off. 

A  set-off  is  not  cognizable  in  admiralty  except  so  far  as  it  relates  to 
the  particular  transaction  which  is  the  subject  of  the  action,  and  goes 
to  reduce  or  overcome  the  libelant's  demand. 

In  Admiralty.     Suit  on  contract 

Louis  B.  Adams,  for  libellant 
Wilcox  &  Green,  for  respondent 

ADAMS,  District  Judge.  This  action  was  brought  by  Albert  H. 
Hastorf  against  the  Degnon- McLean  Contracting  Company  to  recover 
the  sum  of  $1,720  alleged  to  be  due  for  the  receipt  and  disposition  of 
3,440  truck  loads,  at  50  cents  each,  of  excavated  material  from  the 
Rapid  Transit  Subway,  received  by  the  libellant  from  the  respondent 
at  his  dumping  board  at  44th  Street,  North  River,  in  September  1902. 
There  is  no  dispute  as  to  the  rate  or  amount,  but  the  respondent,  ad- 
mitting something  to  be  due,  sought  by  its  answer,  to  set  off  the  cost 
of  the  necessary  labor  for  receiving  and  unloading  the  material,  amount- 
ing, it  was  claimed,  to  the  sum  of  $740.03  and  the  further  sum  of 
$350,  altogether  $1,090.03,  and  offered  to  allow  judgment  to  be  entered 
for  $629.97.  At  the  trial,  however,  the  claimed  set-off  of  $350  was 
withdrawn,  because  of  a  doubt  of  the  court's  jurisdiction  to  entertain  it, 
as  it  appeared  that  it  arose  under  an  independent  contract,  and  the 
controversy  is  with  respect  to  the  claimed  set-off  of  $740.03. 

The  contract  was  an  oral  one,  made  by  the  libellant  in  person  and  a 

1 2.  See  Admiralty,  vol.  1,  Cent  Dig.  §  827. 
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Civil  engineer,  in  the  employ  of  the  respondent.  These  witnesses  both 
admit  that  the  question  of  labor  was  not  discussed  between  them. 
The  question  turns  on  whether  the  parties  impliedly  made  an  agree- 
ment with  respect  to  the  receiving  and  unloading  of  the  trucks  on  the 
scows. 

The  libellant  and  a  number  of  witnesses  for  the  respondent  have 
been  examined.  The  libellant  testifies  that  there  was  no  agreement, 
express  or  implied,  with  respect  to  the  labor.  The  respondent's  wit- 
nesses show  dieir  experience  with  dumps  and  say  that  the  owners 
thereof  generally  furnish  the  labor.  This  kind  of  testimony,  however, 
does  not  go  far  towards  establishing  a  liability  of  the  kind  at  issue 
and,  in  my  judgment,  is  inad^uate  where  there  is  a  positive  denial  of 
the  assumption  of  liability.  I  find  from  the  libellant's  testimony, 
which  is  not  overcome  by  any  direct  testimony  from  the  respondent's 
witnesses,  that  he  did  deny  the  liability  for  this  claim  when  it  was  first 
put  forward  by  the  respondent.  The  libellant  is  corroborated  by  the 
circumstance  that  the  accounts  between  the  parties  were  settled  every 
month,  without  any  attempt  on  the  respondent's  part  to  realize  this 
claim,  beyond  sending  bills  from  April,  1901.  These  bills  were  not 
recognized  in  any  way  by  the  libellant,  who,  on  the  contrary,  says  that 
he  informed  the  Secretary  of  the  Company,  when  the  first  of  the  bills 
came  to  him,  that  he  was  not  liable  in  such  respect  The  Secretary's 
denial  of  this  testimony  is  weak. 

This  claim  of  the  respondent  has  been  treated  by  the  parties  as  a 
set-ofF,  in  which  case  the  burden  of  establishing  it  would  be  upon  the 
respondent.  Waterman  on  Set-Off,  p.  92.  In  Freeland  v.  Man  & 
Moody,  I  Smedes  &  M.  531,  535,  cited  in  support  of  the  text,  it  was 
said: 

"It  was  the  business  of  the  defeiidant  to  have  made  clear  and  certain  his 
legal  right  to  have  the  benefit  of  the  set-off,  if  he  desired  to  avail  himself  of  it" 

In  the  Amer.  &  E^g.  Enc.  of  Law  (2d  Ed.)  v.  25,  p.  488,  set-off  is 
defined : 

'•A  set-off  is  a  counter-demand,  generally  of  a  liquidated  debt,  growing  out 
of  an  independent  transaction  for  which  an  action  might  be  maintained  by 
the  defendant  against  the  plaintiff,  exhibited  by  the  defendant  to  counter- 
balance the  plaintiff's  recovery,  either  in  part  or  in  whole,  and,  as  the  case 
may  be,  to  recover  a  judgment  in  his  own  favor  for  the  balance." 

What  has  been  called  .the  set-ofF  in  the  case  at  bar,  arises  out  of  the 
same  transaction  as  that  which  constitutes  the  libellant's  claim  and 
partakes  more  of  the  character  of  a  defence,  and  it  is  questionable  if 
such  a  claim  can  with  propriety  be  deemed  a  set-oflf  in  this  court.  The 
ordinary  set-oflf — out  of  which  an  aflSrmative  judgment  can  elsewhere 
be  obtained — is  not  cognizable  in  admiralty,  except  so  far  as  it  relates 
to  the  particular  transaction  which  is  the  subject  of  the  libel  and  goes 
to  reduce  or  overcome  the  original  demand.  O'Brien  v.  1,614  Bags 
of  Guano  (D.  C.)  48  Fed.  726;  American  Steel  Barge  Co.  v.  Chesa- 
peake &  O.  Coal  Agency  Co.,  116  Fed.  857,  54  C.  C.  A.  207.  But 
whether  regarded  as  an  aflSrmative  defence  or  a  set-oflf,  the  burden 
was  not  upon  the  libellant,  but  rather  rested  with  the  respondent, 
whose  testimony  principally  tends  to  show  that  other  dumps  adopted 
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a  rule  with  regard  to  labor,  similar  to  that  which  the  respondent  con- 
tends for,  and  does  not  establish  the  claim  that  it  was  intended  to  be 
adopted  here. 
The  libellant  is  entitled  to  a  decree  for  $1,720,  with  interest 


ALDRIck  ▼.  CRU^P. 

(drcnit  Court,  E.  D.  Pennsylyania.    March  81,  1904.) 

No.  351. 

1.  Judgments— DEFATTZ.T— Application  to  Ofbn— Lacbkb. 

Plaintiff,  tbougl)  properly  served  ^ith  smnmonfl  by  leaving  a  copy  witli 
an  adult  member  of  her  family,  knew  nothing  of  the  suit,  or  a  judgment 
subsequently  recovered  by  default,  until  an  attachment  execution  was 
issued,  11  years  after  the  Judgment  had  been  taken  by  default  She  did 
not  authorize  an  appearance  to  be  entered  in  her  behalf,  though  such 
authority  was  given  in  form  by  her  husband  without  her  knowledge,  and 
immediately  on  learning  of  the  judgment  she  applied  to  open  the  same. 
Held,  that  plaintiff  was  not  guilty  of  laches,  and  that  her  application 
should  be  granted. 

A.  T.  Johnson,  for  plaintiff. 
Charles  F.  Warwick,  for  defendant 

J.  B.  McPHERSON,  District  Judge.  It  must  be  conceded  that  this 
is  a  close  case.  I  am  satisfied,  however,  that  the  defendant  did  not  have 
actual  notice  of  the  service  of  the  summons,  although  a  legal  service 
seems  to  have  been  made  upon  an  adult  member  of  the  family ;  that  she 
knew  nothing  about  the  suit,  or  the  judgment,  until  an  attachment 
execution  was  issued  in  August,  1903,  11  years  after  the  judgment  was 
taken*  by  default ;  and  that  she  did  not  authorize  an  appearance  to 
be  entered  in  her  behalf,  although  such  authority  was  given  in  form 
by  her  husband  without  her  knowledge.  *  Immediately  upon  learning 
of  the  judgment  she  applied  for  this  rule,  and  she  must  be  acquitted, 
therefore,  of  the  charge  of  laches,  for  she  acted  as  soon  as  the  facts 
were  actually  brought  to  her  notice.  On  the  merits,  the  application  is 
open  to  some  criticism,  as  I  have  already  indicated,  but  on  the  whole  of 
the  evidence  I  think  enough  appears  to  justify  me  in  permitting  the 
defendant  to  submit  her  defense  to  a  jury. 

The  rule  to  open  the  judgment  is  therefore  made  absolute;  and  it 
is  further  ordered  that  the  defendant's  affidavit,  upon  which  the  rule 
was  granted,  shall  stand  as  an  affidavit  of  defense,  and  that  the  defend- 
ant plead  to  the  plaintiff's  statement  on  or  before  tiie  15th  day  of  April. 
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In  re  JOYGEL 

(District  Ck>iirt»  M.  D.  Pennoylyania.    Jannary  S,  1004J 

Ma  40a 

1.  Bajykhxtvtot— Pebxshable  Pbopebtt— SAI.S  BT  BxcmyEB— BzBicpnoif. 

Wbere  a  bankrupt's  receiver  was  ordered  to  sell  tbe  bankrupt's  property, 
as  perlsbable,  before  the  time  arrived  for  tbe  appointment  of  a  trustee, 
the  bankrupt  was  entitled  to  have  certain  of  the  property  selected  by  him 
to  make  up  the  amount  of  his  state  exemption  set  aside  and  held  by  the 
receiver  until  his  right  thereto  could  be  determined. 

In  Bankruptcy. 
-  Petition  by  bankrupt  to  have  goods  claimed  as  exempt  set  aside 
by  receiver.    The  petition  of  the  bankrupt  set  forth : 

That  involuntary  proceedings  were  Instituted  against  him  December  28, 
1903,  and  the  same  day  a  receiver  appointed.  That  afterwards  an  order  was 
made  for  the  sale  of  his  property  as  perishable,  in  pursuance  of  which  the 
receiver  had  advertised  to  sell  it  at  public  sale  6n  January  12th.  That  the 
petitioner  desired  to  retain  certain  goods,  to  the  amount  of  $300,  under  his 
state  exemption  right,  to  wit : 

One  cash  register  valued  at $125 

One  refrigerator        ••        •*    125 

Hanging  meat  racks'*       **    '• 50 

$300 

—The  values  being  those  which  were  affixed  by  the  appraisers  appointed 
by  the  court  for  the  receiver.  That  no  trustee  had  yet  been  selected,  and, 
there  being  no  means  by  which  he  could  avail  himself  of  his  right  to  retain 
and  exempt  the  said  goods,  except  by  the  order  of  the  court,  he  therefore 
prayed  that  an  order  be  made  directing  the  receiver  to  set  them  aside,  to 
await  the  making  and  disposition  of  his  exemption  claimu 

Charles  P.  O'Malley,  for  bankrupt. 

This  practice  is  new,  but  we  rely  on  the  suggestion  of  this  court  in 
the  Le  Vay  Case,  125  Fed.  990.  It  is  the  only  way  the  right  of  the 
bankrupt  to  retain  specific  articles  which  is  given  him  by  the  state  law 
can  be  preserved.  The  time  for  selecting  a  trustee  has  not  yet  come, 
so  that  the  bankrupt  is  precluded  from  making  his  claim,  and  having 
it  set  off  to  him  in  the  way  provided  by  the  bankrupt  act.  If,  then, 
the  receiver  goes  on  and  sells,  the  bankrupt  will  be  remitted  to  the 
money  realized,  which  is  not  what  he  wants.  This  is  a  court  of  equity, 
and  can  mold  the4)ractice  so  as  to  protect  the  rights  of  all  parties; 
and  this  it  is  bound  to  do  in  behalf  of  the  bankrupt  in  the  present  in- 
stance. 

A.  V.  Bower,  for  creditors. 

There  is  no  objection  to  the  order  asked  for,  but  it  should  not  be 
absolute,  allowing  the  ^exemption,  but  conditional,  to  have  the  goods 
set  aside  to  await  the  result  of  the  bankrupt's  claim  when  made. 

The  court  (ARCHBALD,  District  Judge)  made  an  order  the  same 
day  directing  the  receiver  to  set  aside  and  hold  the  articles  named. 
See  In  re  N.  Shaffer  &  Son,  128  Fed.  986. 
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In  re  N.  SHAFFER  &  SON. 

(District  Ck>urt,  M.  D.  Pennsylvania.    March  4»  1904.) 

No.  416. 

1.  Bawkbuptct—Receivebshtp— Exemption— Pbopebtt  Set  Aside  to  Await 
—Delivery  to  Bankbupt  under  Bonds. 

Where  a  receiver  In  bankruptcy  has  been  •appointed,  th<<  court,  on  pe- 
tition of  the  bankrupt  in  order  to  preserve  his  rights  to  specific  property 
which  he  wishes  to  exempt,  and  which  otherwise  would  be  sold,  will  direct 
the  receiver  to  set  aside  such  property  to  await  the  result  of  his  exemption 
claim,  and,  upon  giving  bonds  for  its  return,  will  under  some  drcom- 
stances  authorize  its  delivery  to  such  bankrupt  meanwhile. 

In  Bankruptcy. 

The  petition  of  N.  Shaffer,  a  member  of  the  firm  of  N.  Shaffer 
&  Son,  addressed  to  the  court,  set  forth  as  follows : 

That  involuntary  proceedings  were  instituted  against  said  firm  January  14, 
1904,  and  the  same  day,  on  due  application,  Moses  Salsburg  was  appointed 
receiver,  and  took  possession  of  the  goods,  merchandise,  and  property  of  the 
alleged  bankrupts;  that  among  such  property  was  one  bay  horse,  of  the 
value  of  $65,  one  covered  delivery  wagon,  of  the  value  of  $40,  and  one  set 
of  single  harness,  of  the  value  of  $5;  that  the  articles  so  mentioned  did  not 
belong  to  the  estate  of  N.  ShafFer  &  Ck).,  but  were  the  individual  property 
of  the  petitioner,  and  that  at  various  times  he  had  notified  the  receiver  of 
this  fact,  and  demanded  thJEit  the  same  should  be  turned  over  to  him,  and 
that,  along  with  other  individual  property,  he  desired  to  have  the  same  set 
aside  to  him  under  his  $300  state  exemption;  that  his  personal  effects,  over 
and  above  the  property  mentioned,  consisted  of  a  few  household  goods,  not 
exceeding  the  value  of  $150,  which,  on  filing  his  schedules,  he  also  proposed 
to  claim  as  exempt  He  therefore  prayed  that  the  receiver  should  be  directed 
to  set  aside  and  deliver  over  to  him  the  property  in  question,  as  belonging 
to  him  under  his  exemption  claim. 

B.  W.  Davis,  for  petitioner. 

Unless  the  bankrupt  can  have  this  property  set  aside  to  await  his 
exemption  claim,  the  receiver  may  go  on  and  sell  it  under  the  order 
of  sale  which  he  has  obtained;  and,  while  this  may  not  defeat  his 
right  under  the  decision  of  this  court  in  the  Le  Vay  Case,  125  Fed. 
990,  the  state  exemption  gives  the  debtor  the  right  to  choose  specific 
articles,  and  this  ought  not  to  be  abridged.  It  is  also  intimated  in 
the  case  referred  to  that  the  bankrupt  might,  under  such  circum- 
stances, petition  the  court  in  advance,  and  have  the  goods  which  he 
wished  to  retain  set  aside  and  held  by  the  rectiver  to  await  the 
selection  of  a  trustee  and  the  disposition  of  his  exemption  claim. 
We  understand  that  this  practice  was  recently  pursued  in  this  court 
in  the  Joyce  estate,  and  thus  is  expressly  sanctioned. 

B.  L.  Levy,  for  the  receiver. 

We  have  no  objection  to  the  goods  being  set  aside  and  not  sold. 
But  the  receiver  and  the  creditors  contest  the  claim  that  the  horse 
and  wagon  belong  to  the  petitioner,  and  not  the  firm ;  and  we  ask 
that,  if  the  property  is  to  be  turned  over  to  him,  he  give  bonds  for 
its  return  in  the  event  that  his  right  to  it  or  to  his  exemption  is  not 
made  good. 
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The  court  (ARCHBALD,  District  Judge)  made  the  following 
order : 

Now,  4th  day  of  March,  1904,  the  receiver  in  bankruptcy,  Moses 
Salsburg,  is  directed  to  set  aside  the  property  described  in  the  peti- 
tion, viz.,  one  bay  horse,  one  covered  delivery  wagon,  and  one  set 
of  single  harness,  in  order  that  the  same  may  be  delivered  over  to 
the  trustee  to  await  the  action  of  court  as  to  the  right  of  petitioner, 
Nathan'Shaffer,  to  the  same  as  a  part  of  his  exemption ;  and  in  case 
the  petitioner,  Nathan  Shaffer,  shall  furnish  security  in  the  sum  of 
$200,  double  its  appraised  value,  conditioned  for  the  return  of  said 
property  to  the  trustee  in  the  event  his  right  to  exempt  the  same 
shall  not  be  sustained,  then  the  receiver  is  directed  to  turn  the  same 
over  to  the  petitioner,  Nathan  Shaffer. 


PBPPBB  T.  ROGBRS. 

(Circuit  Ck>urt,  D.  Massacbufletts.   March  1, 1901) 

No.  1,780. 

1«  Fedbbaz.  CoxntTS— Removal  or  Cause— Right  to  Remand—Waiveb, 

Where,  on  the  removal  of  a  cause  to  the  federal  court,  plalntifF,  simtn- 
taneously  with  the  filing  of  the  case  in  such  conrt,  moved  to  remand,  he 
could  not  be  held  to  have  waived  his  right  thereto  by  appearance  or 
otherwise. 

Z  Saice— Right  to  Revove— Fedebal  Receivebs. 

Where  the  issues  in  an  action  brought  by  a  federal  receiver  of  a  cor- 
poration in  a  state  court  did  not  raise  any  federal  question,  the  fact  that 
plalntlfF  was  a  receiver  and  was  appointed  by  a  federal  court  did  not 
authorize  defendant  to  remove  the  case  to  such  court 

8.  Same— Statutes— Condition*— CoNSTBucTioN — ^Waiveb. 

So  much  of  Act  Cong.  Aug.  13,  1888,  c.  866,  §  1,  25  Stat  433  [U.  8. 
Comp.  St  1901,  p.  508],  conferring  Jurisdiction  on  federal  courts,  as  re- 
lates to  the  amount  in  controversy,  and  prohibits  suits  by  assignees,  etc, 
which  could  not  have  been  maintained  by  their  assignors  in  the  federal 
courts,  is  jurisdictional,  and  cannot  be  waived,  but  that  part  prohibiting 
the  arrest  of  a  person  in  one  district  for  trial  in  another,  and  prohibiting 
the  bringing  of  civil  suits  against  any  person  in  any  district  other  than 
that  whereof  he  la  an  Inhabitant,  except  that,  where  Jurisdiction  is 
founded  on  diversity  of  citizenship,  the  suit  may  be  brought  in  the  dls- « 
trlct  of  the  personal  residence  of  either  plaintiff  or  defendant,  relates  en- 
tirely to  the  personal  Interests  of  the  parties,  and  may  be  waived,  even 
in  a  removed  case. 

4.  Saiob- Action  bt  Nonbesident  Receiveb. 

Where  a  citizen  of  Pennsylvania  was  appointed  receiver  of  a  corpora- 
tion by  the  United  States  Circuit  Court  sitting  in  Massachusetts,  he  was 
authorized  to  bring  suit  In  the  federal  courts  against  a  citizen  of  New 
York  in  the  district  of  his  residence;  and  hence,  such  receiver  having 
brought  the  suit  in  the  Massachusetts  state  courts,  the  defendant  was 
authorized  by  Act  Cong.  Aug-  13.  1888,  c.  866,  §§  1,  2,  25  Stat  433,  434  [U. 
S.  Comp.  St  1901,  pp.  508,  509],  to  remove  such  cause  to  the  federal  circuit 
court  sitting  in  that  state. 

f  4.  Suits  by  and  against  receivers  of  federal  courts,  see  note  to  X  L  Case 
Plow  ^Vorks  r.  Finks,  26  C.  C.  A.  49. 
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In  Equity. 

Whipple,  Sears  &  Ogden,  for  complainant 

Burrage  &  Hayden  and  Alfred  Hemenway,  for  defendant 

PUTNAM,  Circuit  Judge.  This  is  a  motion  to  remand  a  case  re- 
moved from  the  state  court  All  the  elements  authorizing  removal 
are  conceded  to  exist,  except  with  reference  to  the  citizenship  of  the 
parties  to  the  controversy.  The  plaintiff  sues  as  a  receiver  of  a  cor- 
poration, constituted  as  such  by  this  court.  He  is  a  citizen  of  the 
state  of  Pennsylvania.  The  defendant,  who  removed  the  case  from 
the  state  court,  is  a  citizen  of  the  state  of  New  York;  and  whatever 
other  parties  there  are  to  the  suit,  if  any,  are  citizens  of  othex  states 
than  Massachusetts.  The  plaintiff,  simultaneously  with  the  filing 
of  the  case  in  this  court,  moved  to  remand,  as  we  have  said.  Conse- 
quently there  is  no  possibility  that  we  can  find  a  waiver,  as  we  did  in 
Philadelphia^  &  Boston  Face  Brick  Co.  v.  Warford  (C.  C.)  123  Fed. 
843,  where,  in  accordance  with  our  practice  giving  effect  to  decisions 
of  the  various  Circuit  Courts  of  Appeals  in  other  circuits,  we  followed 
Guarantee  Co.  of  North  America  v.  Mechanics*  Sav.  Bank  &  Trust 
Co.,  80  Fed.  766,  26  C.  C.  A.  146.  We  are  now  cc»npelled  to  go  deeper 
into  the  construction  of  the  statute  governing  these  questions  than  we 
did  at  that  time. 

The  fact  that  the  plaintiff  is  a  receiver  appointed  by  a  federal  court 
does  not  aid  the  defendant,  because  the  issues  involved  in  the  case  do 
not  raise  any  federal  question.  Therefore  Gableman  v.  Peoria  Rail- 
way Company,  179  U.  S.  335,  21  Sup.  Ct.  171,  45  L.  Ed.  220,  is  deci- 
sive against  any  right  to  remove  the  suit  on  that  account  Indeed, 
no  claim  is  made  otherwise  by  either  party. 

The  counsel  on  either  side  have  cited  to  us  a  long  list  of  decisions 
pro  and  con,  many  of  which  are  grouped  conveniently  in  Foulk  v. 
Gray  (C.  C.)  120  Fed.  156.  Only  two  of  these  decisions  have  authori- 
tative weight  with  us.  These,  moreover,  hannonize  with  the  natural 
reading  which  we  give  the  statute,  which  is  sections  i  and  2  of  the 
act  of  August  13,  1888,  c.  866,  25  Stat  433,  434  [U.  S.  Comp.  St 
1901,  pp.  508,  509].  We  make  no  reference  to  any  earlier  statute, 
because,  as  this  statute  was  intended  to  codify  the  law,  with  an  un- 
doubted further  intention  of  modifying  it,  little  aid  can  be  procured 
from  previous  legislation  on  this  particular  point.  Also  the  proposi- 
tion so  often  urged,  that  this  statute  intended  to  narrow  the  jurisdic- 
tion of  the  federal  courts,  does  not  illuminate  to  any  great  extent 
Such  a  proposition  cannot  contravene  clear  phraseology,  and,  more 
than  that,  while  the  general  purpose  of  a  statute  may  be  in  a  certain 
direction,  there  may  be  subordinate  purposes  in  another.  In  this  case, 
while  the  general  purpose  may  well  be  held  to  narrow  the  jurisdiction 
of  the  federal  courts,  yet,  in  regard  to  some  particulars,  it  is  not  vio- 
lent to  presume  that  it  intended  to  wipe  out  previous  inequalities  and 
inconsistencies,  even  though  so  doing  involved  broadening  jurisdiction 
to  a  certain  extent.  However  all  this  may  be,  we  find  no  assistance 
in  the  interpretation  of  this  statute  arising  from  the  application  of  the 
general  proposition  referred  to. 
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The  first  section,  which  defines  the  jurisdiction  of  the  Circuit  Courts 
of  the  United  States,  has  been  many  times  commented  on  by  the  fed- 
eral courts,  and  sufficiently 'for  our  purpose  has  been  thus  commented 
on  by  the  Supreme  Court.  It  is  thoroughly  settled  that  some  por- 
tions of  the  section  are  jurisdictional  in  the  strict  sense  of  the  word, 
while  others  relate  simply  to  the  convenience  of  persons  who  are  sued 
or  may  be  sued.  The  former  cannot  be  waived,  the  latter  may  be. 
This  view  of  the  section  is  involved  in  the  decisions  of  the  Supreme 
Court  which  hold  that  the  mere  question  of  the  district  in  which  suit 
is  brought  may  be  waived  by  the  parties,  while  no  waiver  can  affect 
the  proper  jurisdictional  elements,  such  as  diversity  of  citizenship, 
amount  involved,  and  the  prohibition  of  suits  by  an  assignee  which 
could  not  have  been  maintained  by  the  assignor.  With  reference  to 
this  proposition,  section  i  is  easily  divisible  into  parts.  The  first  por- 
tion imposes  a  condition  of  a  sum  involved  of  $2,000.  With  that  ex- 
ception, it  vests  in  the  Circuit  Courts  a  full  constitutional  jurisdiction, 
using  the  phraseology:  "The  Circuit  Courts  of  the  United  States 
shall  have  original  cognizance"  "of  all  suits  of  a  civil  nature"  "in 
which  ther«  shall  be  a  controversy  between  citizens  of  different  states ;" 
and  then  follows  a  description  of  other  controversies,  filling  out  the 
full  constitutional  extent  to  which  the  Circuit  Courts  may  be  given 
jurisdiction.  Following  this  are  provisions  prohibiting  the  arrest  of 
a  person  in  one  district  for  trial  in  another,  and  prohibiting  the  bring- 
ing of  civil  suits  against  any  person  in  any  district  other  than  that 
whereof  he  is  an  inhabitant,  except  only  that,  where  the  jurisdiction 
is  founded  on  the  fact  that  the  action  is  between  citizens  of  different 
states,  the  suit  may  be  brought  in  the  district  of  the  residence  of  .either 
the  plaintiff  or  the  defendant.  This,  which  may  be  regarded  as  the 
second  division  of  this  section,  has  uniformly  been  held,  by  the  Su- 
preme Court  to  relate  entirely  to  the  personal  interest3  of  parties, 
which  may  be  waived  by  them — especially  by  the  defendant  if  sued 
out  of  the  district  of  which  he  is  an  inhabitant.  Then  fo41ows  the 
third  division  of  the  section,  which  prohibits  suits  by  assignees  under 
certain  circumstances.  This  third  division  is  clearly  for  the  protec- 
tion of  the  courts,  especially  to  render  nugatory  schemes  to  give  fed- 
eral tribunals  jurisdiction  over  suits  of  which  otherwise  they  would 
have  none.^  It  has  therefore  been  held  as  strictly  jurisdictional,  and, 
like  all  otKer  matters  which  are  intended  for  the  protection  of  the 
courts,  beyond  the  power  of  the  parties  to  waive.  This  was  the  sub- 
stance of  the  decision  in  Mexican  National  Railroad  Company  v.  Da- 
vidson, 157  U.  S.  201,  15  Sup.  Ct  563,  39  L.  Ed.  672. 

In  the  case  last  cited,  at  page  208,  157  U.  S.,  page  565,  15  Sup.  Ct., 
39  L.  Ed.  672,  the  opinion  rendered  in  behalf  of  the  court  made  some 
explanation  of  the  propositions  which  we  have  stated.  It  is  there 
said  that  the  jurisdiction  of  a  Circuit  Court  on  removal  is  "limited  to 
such  suits  as  might  have  been  brought  in  that  court  by  the  plaintiff 
under  the  first  section,"  which  we  have  been  analyzing.  This  lan- 
guage might  possibly  have  been  held  to  be  so  broad  as  to  have  refer- 
ence to  the  whole  of  the  section,  including  the  second  division  thereof, 
which  prohibits  suits  except  in  certain  districts.  That  such  was  not 
the  intention,  however,  is  made  entirely  plain  by  what  follows :    "The 
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question  is  a  question  of  jurisdiction,  as  such,  and  cannot  be  waived." 
This  last  sentence  applies  to  the  case  then  under  consideration,  which 
was  a  suit  brought  by  an  assignee,  and  therefore,  as  we  have  said,  in 
the  third  division  of  section  i,  and  strictly  jurisdictional. 

Turning  now  to  the  second  section,  which  provides  for  removal,  it 
opens  as  follows : 

"Any  suit  of  a  civil  nature"  "arising  under  the  Constitution  or  lawa  of  the 
United  States,"  "of  which  the  Circuit  Courts  of  the  United  States  are  given 
original  Jurisdiction  hy  the  preceding  section"  "may  he  removed  by  the  de- 
fendant" "Any  other  suit  of  a  civil  nature"  "of  which  the  Circuit  Courts  of 
the  United  States  are  given  Jurisdiction  by  a  preceding  section"  "may  be  re- 
moved" "by  the  defendant  or  defendants  therein,  being  non-residents." 

There  is  nothing  in  this  section  which  contains  any  limitation  with 
reference  to  the  portions  which  we  have  cited;  and  this  language  is 
as  broad  as  that  of  the  first  division  of  section  i,  which,  subject  to  the 
limitation  of  the  amount  involved,  and  subject  also  to  the  limitation 
as  to  suits  by  assignees  contained  ip  the  third  division  of  the  same 
section,  confers,  as  we  have  said,  the  entire  constitutional  jurisdiction. 
Therefore,  inasmuch  as  the  mere  question  of  districts  in  which  suits 
are  to  be  brought  is  a  personal  matter,  which  does  not  affect  the 
courts  themselves,  there  is  no  reason  why  the  language  of  the  second 
section,  which,  with  the  exception  of  substituting  the  equivalent  word 
"jurisdiction"  for  the  word  "cognizance,"  uses  precisely  the  language 
of  the  first  division  of  the  first  section,  should  be  narrowed  on  account 
of  tiie  second  division  of  that  section.  Therefore,  as  we  haVe  already 
said,  the  second  section  reads  naturally  into  the  first  division  of  the 
first  sjBCtion,  subject  only  to  the  limitations  contained  therein,  and  to 
those  in  the  third  division  of  which  we  have  spoken,  and  which  are 
the  only  strictly  jurisdictional  limitations  found  in  that  section. 

This  is  a  just  construction  of  the  law,  which  it  is  not  presumptions 
to  hold  that  Congress  had  in  view,  because  it  balances  the  privileges' 
of  the  parties.  The  plaintiff  in  this  case  might  have  gone  into  the 
federal  courts  by  suing  the  defendant  in  the  district  of  his  residence ; 
and  that  privilege  is  equalized  by  permitting  the  defendant  to  go  into 
the  federal  courts  if  the  plaintiff,  for  some  reason  peculiar  to  him- 
self, avoids  both  the  district  of  his  own  residence  and  that  of  the  resi- 
dence of  the  defendant,  and  goes  into  a  district  of  which  neither  of 
them  is  an  inhabitant 

This  natural  reading  of  the  statute  is  in  harmony  with  the  only  de- 
cisions which  we  are  accustomed  to  follow.  Observing  the  practice 
to  which  we  have  referred,  according  to  which  we  give  effect  to  the 
decisions  of  the  Circuit  Courts  of  Appeals  of  other  circuits,  Memphis 
Sav.  Bank  v.  Houchens,  115  Fed.  96,  102,  52  C.  C.  A.  176,  decided  by 
the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  is  quite  authori- 
tative, although  the  line  of  reasoning  therein  is  not  entirely  satisfac- 
tory. Memphis  Sav.  Bank  v.  Houchens,  it  may  be  well  to  observe, 
was  decided  in  March,  1902,  which  was  subsequent  to  Mexican  Na- 
tional Railroad  Company  v.  Davidson,  ubi  supra,  so  that  the  latter 
case  does  not  impugn  its  authority.  The  most  satisfactory  decision, 
however,  and  one  which  is  quite  authoritative  so  far  as  we  are  con- 
cerned, as  it  was  decided  by  Mr.  Justice  Gray  in  the  Circuit  Court  for 
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the  District  of  Rhode  Island,  is  Amsindc  v.  Balderston,  41  Fed.  641, 
642.  This  rests  on  the  natural  reading  of  section  2  into  the  fifst  di- 
vision of  section  i  of  the  jurisdictional  act,  as  we  have  already  ex- 
plained. In  those  portions  of  the  opinion  in  Mexican  National  Rail- 
road Company  v.  Davidson,  at  page  208,  157  U.  S.,  page  565,  15  Sup. 
Ct.,  39  L.  -Ed.  672,  which  we  have  already  referred  to,  the  chief  justice, 
speaking  in  behalf  of  the  court,  cites  from  Tennessee  v.  Union  Bank, 
152  U.  S.  454,  461,  14  Sup.  Ct  654,  38  Ir.  Ed.  511,  the  expression 
which  we  have  already  considered.  That  we  have  given  this  expres- 
sion the  true  construction  apparently  follows  irom  the  fact  that  Mr. 
Justice  Gray  delivered  the  opinion  in  Tennessee  v.  Union  Bank  on 
March  19,  1894,  without  any  indication  that  he  intended  thereby  to 
disturb  the  rule  which  he  had  previously  stated  in  Amsinck  v.  Bal- 
derston. 

We  have  cited  all  the  decisions  which  are  authoritative  with  us,  and, 
in  view  of  them,  and  of  the  natural  reading  of  the  statute  as  we  have 
explained  it,  we  conclude  that  the  suit  was  properly  removed  to  this 
court. 

The  motion  of  the  plaintiff  to  remand  the  case  to  the  Supreme  Ju- 
dicial Court  for  the  county  of  Suffolk  and  commonwealth  of  Massa- 
chusetts, from  which  it  was  removed,  is  denied. 


FOURNIER  v.  PIKE. 

(Circuit  Coortt  D.  Massachusetts.    March  24,  1904.) 

No.  1,349. 

1.  Triax^Exflanation  of  Ghaboe  in  Absence  of  Counsel. 

It  is  not  the  duty  of  a  court  to  send  for  counsel  of  a  party  before  an- 
swering questions  asked  by  a  jury,  during  their  deliberations,  in  explana- 
tion of  the  charge  previously  given,  although  usually  the  court  will  not, 
in  the  absence  of  counsel,  give  further  instructions  as  to  the  correctness 
of  which  there  can  be  any  questiou. 

2.  Masteb  and  Sebv ant— Plage  to  Wobk— BxnLDiNO  New  Stbuctxtbes. 

An  employer  is  not  under  the  same  duty  with  respect  to  providing  a 
safe  place  for  the  employ^  to  work,  where  the  work  is  the  construction 
of  a  new  building,  as  he  would  be  if  the  building  were  complete  and 
fitted  for  use,  and  he  cannot  be  held  to  the  same  degree  of  care  with 
respect  to  temporary  floors,  or  other  structures,  mainly  constructed 
by  the  workmen  for  their  own  use,  for  purposes  which  are  constantly 
changing  as  the  work  progresses,  and  which  uses  cannot  in  all  cases  be 
foreseen  by  the  employer. 

3.  Same— INJUBT  of  Sebv  ant— Neolioenge  of  Foreman. 

A  foreman,  having  direction  of  mechanics  and  other  workmen  engaged 
with  him  in  the  construction  of  a  building,  is  a  fellow  servant  with  such 
workmen  in  such  sense  that  their  common  employer  is  not  liable  for  an 
injury  to  a  workman  on  the  ground  that  the  foreman  was  negligent  merely 
In  permitting  the  men  to  do  work  in  a  certain  way  which  was  more  dan- 
gerous than  another,  but  which  was  not  adopted  by  his  orders. 

1 3.  Who  are  fellow  servants,  see  notes  to  Northern  Pac.  R.  Co.  v.  Smith,  8 
C.  C.  A.  668;  Canadian  Pac.  Ry.  Ca  v.  Johnston,  9  C.  C.  A.  596;  Flippin  y. 
Kimball.  31  C.  a  A.  286. 
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On  Motion  for  New  Trial. 

Norman  F.  Hesseltine  and  Amos  W.  Shepard,  for  plaintiflF. 
Knox,  Coulson  &  Currier,  for  defendant. 

PUTNAM,  Circuit  Judge.  This  is  a  motion  for  a  new  trial  by  the 
plaintiff,  the  verdict  having  been  rendered  for  the  defendant.  The 
motion  contains  several  alleged  grounds  therefor  which  were  not  in- 
sisted on  before  us,  and  which,  therefore,  need  not  be  noticed.  Those 
insisted  on  are  alleged  improper  charge  to  the  jury  not  in  the  presence 
of  the  plaintiff's  counsel,  and  errors  of  law  in  the  charge  and  instruc- 
tions to  the  jury  which  prejudiced  the  jury  against  the  plaintiff.  With 
reference  to  the  alleged  improper  charge  to  the  jury  in  the  absence  of 
plaintiff's  counsel,  all  that  is  now  said  about  that  is  as  follows  : 

"I  trust  that  your  honor  will  appreciate  my  embarrassment  in  reference  to 
what  was  charged  the  jury  when  I  was  not  present,  and  if  your  honor  Is  sure 
of  just  what  was  said,  there  is  nothing  to  be  said  on  this  point" 

This  relates  to  prior  informal  conversations  between  counsel  and 
court  in  regard  to  this  particular  topic.  On  the  occasion  referred  to, 
the  jury  desired  some  explanation  by  the  judge,  and  they  were  allowed 
to  come  into  court  for  that  purpose.  It  is  neither  the  practice  of  this 
court,  nor  is  it  its  duty,  to  send  for  counsel  on  such  occasions,  it  being 
clearly  the  duty  of  counsel  to  remain  in  attendance  until  the  jury  is 
discharged  with  reference  to  a  verdict.  The  practice  of  the  presiding 
judge,  however,  is  either  to  send  for  counsel  if  not  in  attendance,  or 
to  decline  in  their  absence  to  do  more  than  answer  some  questions 
with  reference  to  mere  formalities,  or  to  make  some  observation  in 
the  precise  language  contained  in  the  charge,  or  possibly  some  obser- 
vation as  to  which  there  can  be  absolutely  no  question.  At  the  time, 
it  transpired  that  a  gentleman  who  is  in  the  office  of  the  counsel  for 
the  plaintiff  was  in  court  on  the  occasion  to  which  the  plaintiff  refers, 
and  he  heard  all  that  was  said.  Nevertheless  the  court  was  not  ad- 
vised of  any  question  in  reference  thereto  until  some  weeks  afterwards. 
The  matter  then  being  brought  to  the  attention  of  the  court,  the  court 
was  at  that  time  clear  in  its  recollection  that  it  had  not  departed  from 
its  usual  practice,  but  observed  to  the  plaintiff's  counsel  that,  having 
been  informed  immediately  of  what  had  taken  place,  he  should  have 
brought  the  matter  to  the  attention  of  the  court  promptly  if  he  made 
any  question  in  reference  thereto.  Under  the  circumstances,  the  court 
considered  itself  justified  in  dismissing  the  matter  from  any  further 
consideration,  and  is  still  satisfied  that  it  did  no  injustice,  and  gave 
no,  ground  for  complaint.  This  being  a  matter  somewhat  personal 
to  the  presiding  judge,  he  desires  to  add  that,  on  the  conclusion  of  all 
that  was  said  on  this  topic,  plaintiff's  counsel  expressed  himself  as  fully 
satisfied  in  reference  thereto. 

The  other  propositions  made  in  the  motion  for  new  trial  relate  to 
matters  as  to  which  the  plaintiff  had  saved  exceptions,  and  he  could 
have  had  ample  relief  by  writ  of  error  in  case  any  exceptions  were 
well  taken.  The  plaintiff,  however,  desires  this  court  to  pass  upon 
them,  and,  in  accordance  with  paragraph  2  of  our  rule  15,  he  ex- 
pressly waives  all  exceptions.    As,  therefore,  our  decision,  in  the  event 
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it  should  be  adverse  to  the  plaintiflF,  would  be  final  as  against  him,  we 
have  held  the  plaintiff's  propositions  under  advisement,  and  given 
them  careful  consideration. 

The  propositions  of  law  which  the  plaintiff  has  in  view  in  this  motion 
are  not  raised  on  die  face  of  the  pleadings.  The  plaintiff's  declaration 
alleged  that  he  was  employed  as  a  laborer  by  the  defendant  in  the 
erection  of  a  factory  building,  and,  while  so  employed,  and  in  the 
line  of  his  duty,  he  was  engaged  in  carrying  stone  across  the  floor  of 
the  structure,  and,  while  so  engaged,  owing  to  the  negligence  of  the 
defendant  in  not  providing  proper  and-  safe  flooring  over  the  elevator 
well,  over  which  the  stones  were  to  be  moved,  he  was,  by  the  breaking 
of  the  flooring,  precipitated  down  into  the  well,  and  severely  injured. 

Growing  out  of  the  fact  that  the  plaintiff  was  employed  in  or  about 
the  erection  of  a  building,  it  appeared  that  the  floor  to  which  the 
allegations  of  the  declaration  relate  was  constructed  by  merely  laying 
down  temporarily  certain  planks  crossing  the  elevator  well  referred 
to.  These  planks  were  analogous  to  temporary  stagings  used  in  the 
construction  or  repair  of  buildings.  Of  course,  without  reviewing  the 
authorities,  we  can  say  that  it  is  well  settled  that  the  rule  with  refer- 
jence  to  providing  a  suitable  and  safe  place  for  the  use  of  employes 
does  not  apply  to  buildings  in  course  of  erection  or  under  repair,  in 
the  same  way  as  to  those  which  are  complete  and  in  use  for  practical 
purposes.  Whether  temporary  floorings  are  safe  depends  on  the  chan- 
ging uses  to  which  they  are  put.  Such  temporary  supports  are  mainly 
constructed  according  to  the  judgment  of  the  .mechanics  engaged  on 
the  premises,  and  the  employer  is  therefore  not  under  the  same  obli- 
gaticms  in  reference  thereto  as  in  regard  to  structures  in  buildings 
wh;ch  are  supposed  to  be  completed  or  in  order ;  but,  aside  from  that, 
in  view  of  the  fact  that  the  contingencies  of  construction  or  repair  are 
constantly  changing,  it  is  ordinarily  impossible  for  employers  to  fore- 
see all  the  purposes  to  which  temporary  supports  may  be  applied,  and 
to  hold  them  in  readiness  therefor.  In  the  present  case,  the  work 
out  of  which  the  injury  occurred,  and  the  use  of  the  flooring  com- 
plained of,  were  under  the  eye  of  one  Challis,  who  apparently  was  in 
charge  of  several  gangs  of  laborers  in  and  about  the  premises,  engaged 
in  the  work  of  construction. 

The  propositions  in  behalf  of  the  plaintiff  are  that  Challis  was  not 
a  mere  foreman,  but  a  superintendent  and  vice  principal,  and  that, 
whether  what  was  done  was  done  by  his  order  or  through  his  negli- 
.  gence,  the  defendant  was  responsible  thefefor.  In  behalf  of  the  de- 
fendant, it  is  claimed  that  the  accident  occurred  in  connection  with 
the  movement  of  some  dimension  stones,  which  Challis  had  directed 
to  be  moved  over  the  elevator  well  on  rollers;  tfiat,  prior  to  the  stone 
which  was  being  moved  when  the  injury  occurred,  the  stones  had  been 
moved  by  the  rollers,  and  with  perfect  safety;  that  the  flooring  was 
entirely  safe  for  the  use  of  rollers ;  that,  contrary  to  orders  given  by 
Challis,  the  gang  of  laborers,  which  included  the  plaintiff,  used  a 
truck,  instead  of  rollers,  for  the  particular  stone  which  was  being 
moved  when  the  injury  occurred;  that  the  central  planks  were  of  oak, 
and  sufiiciently  strong,  but  were  narrow;  that  adjacent  to  the  central 
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planks  were  thinner  planks  of  spruce  or  pine,. which  were  weak;  that, 
through  fault  on  the  part  of  the  laborers,  including  the  plaintiflF,  the 
wheels  of  the  truck  passed  from  the  central  oak  planks  to  the  weak 
spruce  planks,  and  the  latter  thereupon  broke,  and  threw  the  truck 
and  stone  and  the  plaintiff  into  the  elevator  well,  whereby  the  plaintiff 
was  injured ;  and  that  all  this  occurred  without  any  fault  on  the  part 
of  Chsdlis.  The  defendant,  of  course,  further  maintains  that,  even 
if  Challis  had  been  at  fault,  he  was,  for  the  purposes  of  this  case,  a 
fellow  servant  of  the  plaintiff.  It  is  further  claimed  by  the  defendant 
that  the  fact  that  the  spruce  planks  were  weak  was  an  apparent  risk 
which  the  plaintiff  was  bound  to  g^ard  against  In  response,  the  plain- 
tiff maintains  that,  while  the  method  of  covering  the  elevator  well  was 
substantially  as  stated  by  the  defendant,  the  tread  of  the  truck  was 
so  wide  that,  even  with  the  use  of  reasonable  care,  the  wheels  were 
liable  to  run  off  upon  the  weak  spruce  planks,  and  that  reasonable 
care  was  used,  and  that  the  wheels  ran  off  notwithstanding  the  same  ; 
that,  even  if  Challis  did  not  give  orders  to  use  the  truck,  he  was  pres- 
ent when  it  was  used,  and  acquiesced  in  its  use,  and  thus  impliedly, 
if  not  expressly,  assumed  charge  of  the  work  as  it  was  being  done; 
and  that,  in  any  event,  as  he  was  present,  and  knew  the  way  in  "which 
the  floor  was  being  used,  the  defendant  was  responsible  for  his  negli- 
gence. 

On  this  motion,  the  plaintiff  has  pressed  on  us  that  Challis  was  a 
superintendent,  in  the  sense  in  which  the  word  "superintendent"  im- 
plies large  powers,  to  such  an  extent  that,  with  reference  to  the  duties 
performed  by  him,  he  must  be  held  to  be  a  vice  principal.  We  should 
observe  that  the  case  before  us  is  at  common  law,  and  not  in  any 
sense  statutory.  In  view  thereof,  and  in  view  of  the  decisions  of  the 
Supreme  Court  which  we  will  cite,  this  is  merely  a  question  of  fact 
We  can  only  say  that  we  have  carefully  reviewed  the  circumstances, 
and  that  we,  nevertheless,  adhere  to  the  opinion  which  we  formed  at 
the  trial,  namely,  that  it  cannot  be  held  that  Challis  was  a  superin- 
tendent in  the  large  sense  of  the  word,  or  that  he  represented  the  prin- 
cipal to  any  larger  extent  than  the  conductor  in  New  England  Railroad 
Company  v.  Conroy,  175  U.  S.  323,  20  Sup.  Ct  85,  44  L.  Ed.  181.  On 
this  topic  we  charged  the  jury  according  to  the  following  extracts: 

"I  wish  to  repeat  to  you  that  a  person  employing  other  persons  to  labor  for 
him,  mechanics,  or  whatever  they  may  be,  is  not  responsible  to  one  of  those 
mechanics  or  laborers  on  account  of  an  injury  happening  to  him  through  the 
negligence  of  another  mechanic  or  another  laborer,  also  employed  by  the  same . 
employer.  Under  the  decisions  of  the  Supreme  Court  [referring  to  Alaska 
Mining  Company  v.  Whelan,  168  U.  S.  86,  18  Sup.  Ct  40,  42  li.  Ed.  390,  and 
New  England  Railroad  Company  y.  Conroy,  175  U.  S.  323,  20  Sup.  Ct  85,  44 
L.  Ed.  181]  I  am  compelled  to  instruct  you  that,  for  many  purposes  in  this 
case,  the  foreman  who  testified  on  the  stand  was  a  colaborer  with  the  plaintiff ; 
and  I  instruct  you  that  to  the  extent  of  a  mere  matter  of  negligence  on  the 
part  of  the  foreman,  the  defendant  is  not  liable  for  the  injuries  which  might 
have  occurred  therefrom.  The  foreman  and  the  men  under  him  were  engaged 
in  a  common  employment  having  in  view  a  conunon  purpose,  and  therefore 
they  stood  within  the  rule  of  law  which  I  have  explained  to  you,  by  virtue  of 
which  ordinarily  a  person  employing  mechanics  or  laborers  is  not  liable  for  an 
injury  happening  to  one  of  them  through  the  negligence  of  another.  I  need 
not  point  out  to  you  in  all  particulars  just  how  the  foreman  stood  with  ref- 
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erence  to  the  plaintiff  and  defendant  In  this  case.  Nevertheless,  though,  on  a 
mere  question  of  negligence  on  the  part  of  the  foreman,  he  stood  as  a  co- 
laborer  with  the  plaintiff,  yet,  so  far  as  he  gave  directions  which  were  within 
the  scope  of  his  authority,  so  far  he  stood  as  the  defendant,  and  the  defendant 
Is  responsible  for  his  acts,  provided  other  things  occurred  necessary  to  Impose 
liability.  The  orders  given  by  the  foreman  were  the  orders  of  the  defendant, 
and  the  defendant  stood,  so  far  as  they  are  concerned,  as  though  given  by  him 
in  person.  A  mere  matter  of  negligence  on  the  part  of  the  foreman  was  the 
negligence  of  a  colaborer,  and  there  is  nothing  in  this  case  which  requires  any 
further  Instruction  as  to  anything  of  that  kind.  I  wish  you  to  keep  that  clearly 
and  firmly  in  mind.  So  far  as  he  gave  orders,  the  orders  were  of  the  defendant, 
and  so  far.  the  defendant  must  answer,  provided  other  things  concurred  to  make 
him  responsible ;  but  beyond  that  the  defendant  is  not  responsible." 

"You  see  the  defendant  was  not  bound  to  provide  for  all  kinds  of  methods 
which  the  men  might  see  fit  to  select  Therefore  it  follows,  and  I  instruct  you, 
that,  unless  you  find  that  the  foreman  ordered  this  man  to  use  the  truck,  you 
must  return  a  verdict  for  the  defendant" 

"Apparently,  when  they  [meaning  the  laborers]  were  using  the  truck  to 
move  the  second  stone,  the  foreman  was  there.  It  is  for  you  to  say  whether 
he  was  there  before  they  got  the  stone  on  the  truck  or  not;  but.  If  you. find 
as  a  matter  of  fact  that  he  had  before  ordered  them  not  to  use  the  truck,  then 
the  mere  fact  that  he  was  there,  and  lent  a  hand,  especially  if  he  came  after 
they  laid  the  stone  upon  the  truck,  would  not  change  the  condition  of  things 
80  far  as  the  question  of  an  order  was  concerned.  You  must  find  more  than 
that  he  was  present  when  the  stone  was  laid  on  it,  or  that  he  was  merely 
lending  a  hand.  You  must  find  that  he  was  there  ordering  them  to  use  the 
truck,  because,  if  he  only  came  there  and  found  them  preparing  to  use  it,  and 
merely  lent  a  hand,  or  merely  did  not  object,  he  stands,  not  as  the  defendant 
giving  orders  to  use  the  truck,  but  as  a  colaborer,  uniting  with  the  men  In  what 
was  a  negligent  way  of  moving  the  stone,  so  that  the  defendant  is  not  liable 
tor  negligence  in  co-operating." 

"It  is  claimed  by  the  plaintiff  that  the  mere  fact  that  he  was  there,  or  lent 
a  hand,  or  that  he  said  something,  amounted  to  an  order ;  that  the  defendant 
is  bound,  not  only  by  what  the  foreman  did,  but  by  what  he  did  not  do — ^bound 
not  merely  by  an  order,  but  by  his  acquiescence.  If  that  were  a  correct  propo- 
sition, the  whole  doctrine  which  I  have  called  to  your  attention,  the  rule  which 
makes  those  persons  colaborers,  would  be  useless;  because,  if  a  foreman, 
uniting  with  the  other  men  under  him  in  doing  a  piece  of  work,  is  thereby  to 
be  assumed  to  stand  in  the  place  of  the  defendant,  and  to  give  orders  for  doing 
the  work  as  It  was  done,  there  would  be  no  opportunity  for  the  operation  of 
this  rule.  Therefore  you  must  understand  that  the  mere  facts  that  he  was 
there,  that  he  acquiesced  after  the  men  commenced  work  with  the  truck,  that 
he  lent  a  hand,  that  he  did  not  object,  did  not  of  themselves  alone  amount  to 
an  implied  order  to  do  the  work  with  the  truck.  What  would  amount  to  an 
implied  order  I  will  not  undertake  to  say.  I  must  leave  that  to  you  to  a  cer- 
tain extent  I  leave  this  to  you  to  determine,  in  all  the  testimony  In  the  case, 
which  Is  probably  fresher  in  your  minds  than  in  mine.  I  do  not  know  that  I 
can  say  anything  further  that  will  add  any  light;  but  you  must  find,  from  all 
the  circumstances,  that  the  foreman  ordered  these  men  to  use  that  truck,  or 
you  must  return  a  verdict  for  the  defendant" 

The  propositions  made  by  the  plaintiff,  so  far  as  they  rest  on  the 
claim  that  Challis  was  a  superintendent  in  the  sense  to  which  we  have 
referred,  we  have  already  disposed  of.  With  reference  to  any  question 
which  may  arise  on  the  point  whether  Challis,  in  what  occurred  while 
he  was  present  at  the  time  of  the  injury,  gave  directions,  express  or 
implied,  we  are  of  the  opinion  that  the  question  was  properly  left  to 
the  jury  as  a  question  of  fact,  with  instructions  which  were  sufficiently 
favorable  to  the  plaintiff,  and  of  which  the  plaintiff  cannot  complain. 

With  reference  to  the  only  questions  of  law  which  the  plaintiff  pre- 
sents in  regard  to  the  extracts  we  have  made  from  the  charge,  we 
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need  refer  to  no  authorities  except  Northern  Pacific  Railroad  Com- 
pany V.  Peterson,  162  U.  S.  346,  16  Sup.  Ct  843,  40  L.  Ed.  994; 
Alaska  Mining  Company  v.  Whelan,  168  U.  S.  86,  18  Sup,  Ct.  40,  42 
L.  Ed.  390;  and  New  England  Railroad  Ccnnpany  v.  Conroy,  175  U. 
S.  323,  20  Sup.  Ct.  85,  44  L.  Ed.  181.  These  supersede  all  decisions 
of  the  state  courts  cited  by  the  plaintiff;  and  New  England  Railroad 
Company  v.  Conroy  was  subsequent  to  the  federal  cases  to  which  he 
refers  us. 

The  proposition  of  the  plaintiff  with  reference  to  the  instructicMis 
to  the  juty  which  prejudiced  the  jury  against  the  plaintiff  refers  to 
the  following  portion  of  the  charge : 

"I  have  a  right  to  oomment  on  the  facts,  bat  you  are  not  bound  by  what  I 
say,  especially  as,  in  this  case,  I  did  not  pay  close  attention  to  the  opening 
testimony  of  the  plaintiff,  nor  to  his  cross-examination ;  but,  so  far  as  I  re- 
member the  testimony,  I  do  not  recall  anything  which  in  my  Judgment  would 
Justify  you  in  finding  that  the  foreman  gave  orders  to  use  that  tru<^.  80  far 
as  i  recall  the  testimony,  his  ordera  were  the  other  way,  and  he  gave  you  a 
reason  for  it.  He  did  not  wish  to  run  the  risk  of  destroying  the  stones.  No 
matter  what  his  reason,  the  question  is,  did  he  <Nr  did  he  not  direct  the  men, 
either  in  terms  or  by  impUcation,  to  use  the  truck?  Unless  you  find  that  he 
did,  you  will  return  a  verdict  for  the  defendant^  and  that  is  the  last  of  it" 

The  court  is  unable  to  perceive  that  tfie  jury  could  infer  from  this 
that  we  had  any  particular  views  as  to  the  facts.  Any  possible  impli- 
cation, if  it  can  be  conceived  that  there  was  any,  was,  in  the  way 
the  matter  was  put  to  the  jury,  clearly  within  the  province  of  the 
court  according  to  the  federal  practice.  Moreover,  the  court  prop- 
erly stated  to  the  jury,  with  sufficient  clearness,  the  fact  that  orders 
might  be  implied  from  what  was  done,  even  when  not  put  ih  express 
terms ;  and  it  fully  explained  this  in  the  portions  of  the  charge  already 
(]^uoted  with  reference  to  the  effect  of  the  presence  of  Challis  at  the 
time  the  injury  occurred.  Taking  it  altogether,  we  are  unable  to  see 
anything  in  this  of  which  the  plaintiff  coijJd  justly  complain. 

The  motion  for  new  trial  is  denied. 


THB  J.  EMORY  OWEN. 

^(District  Court,  E.  D.  Wisconsin.    AprU  11,  1904.) 

L  8AX.VA0B— AwAsn— DrrsftinNATioN. 

Where  the  need  of  salvage  service  is  imminent,  and  the  talvors  are 
prompt  and  effective  in  giving  their  best  efforts,  without  which  the  steam- 
er and  cargo  s^ved  would  have  been  speedily  destroyed,  a  liberal  reward 
should  be  made,  which,  however,  must  be  reasonably  measured  by  all  the 
circumstances,  and  not  alone  by  the  emergent  need  or  the  value  of  the 
saved  properlj. 

2.  Sake. 

Where  a  vessel  was  saved  from  speedy  destruction  by  the  aets  of  salvors, 
but  at  the  time  the  service  was  rendered  the  vessel  was  not  a  derelict, 
the  amount  of  salvage  should  not  be  determined  by  an  application  of  the 

1 1.  Salvage  awards  in  federal  courts,  see  note  to  I'he  Ijamington,  80  O.  C 
A.  280. 
Bee  Salvage,  voL  43,  Cent  Dig.  S  57. 
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rnlea  cbverlng'  the  apportionment  of  the  Talue  of  a  derelict  saved ;  nor 
should  the  allowance  equal  what  the  owner,  in  the  presence  of  the  disas- 
ter, might  offer  for  the  rescue  of  the  same. 

8.  Same— GovEBNMENT  Tesselb. 

Where,  after  salvors  had  rendered  services  in  extinguishing  a  fire 'on 
a  vessel,  a  government  steamer  approached  and  rendered  efficient  serv- 
ices in  the  extinguishment  of  the  fire,  but  made  no  claim  for  salvage 
hy  reason  thereof,  the  value  of  the  services  of  such  steamer  muist  be 
excluded  in  determining  the  salvage  reasonably  due  to  other  vessels. 

4.  8ahb— Evidence. 

Evidence  reviewed,  and  held  to  authorize  an  allowance  of  $3,900  to  two 
steamers  for  the  saving  of  another  steamer  and  cargo  from  destruction 
by  fire,  to  be  apportioned  two-thirds  to  one  and  her  crew,  and  one-third 
to  the  other  and  her  crew. 

&  Same— AppoBTioNMEifT. 

Where  salvage  earned  by  the  saving  of  a  vessel  and  cargo  from  destruc- 
tion by  fire  was  largely  the  result  of  the  fire  equipment  of  the  vessels 
performing  the  service,  and  not  from  acts  of  heroism  on  the  part  of  the 
crew,  the  amount  of  salvage  should  be  apportioned  two-thirds  to  the  own- 
ers of  the  vessels,  and  one-third  to  the  crew. 

In  Admiralty.  Libels  in  rem  filed  by  the  owners,  respectively,  of 
steamers  Ann  Arbor  No.  2  and  Burnham,  to  recover  salvage  against  the 
steamer.  J.  Emory  Owen  and  her  salved  cargo  of  grain. 

C.  E.  Kremer,  for  the  Ann  Arbor  No.  2. 

M.  C.  Krause,  for  owners  of  the  Burnham. 

C.  W.  Noble,  for  crew  of  the  Ann  Arbor  No.  2. 

(i.  D.  Van  Dyke,  for  cargo  of  the  Owen. 

F.  S.  Masten,  for  the  Owen. 

SEAMAN,  District  Judge.  The  fact  of  meritorious  salvage  service 
is  undisputed,  and  the  general  circumstances  under  which  it  was  ren- 
dered and  the  measure  of  success  in  the  venture  are  equally  undisputed. 
The  wooden  steamer  J.  Emory  Owen  was  bound  down  the  lakes  from 
Manitowoc,  laden  with  atx>ut  100,000  bushels  of  barley  and  oats,  early 
in  the  afternoon  of  December  S,  15)03,  when  a  fire  started  aft,  and  was 
speedily  beyond  control,  disabling  her  engine,  pumps,  and  steering  gear. 
The  burning  steamer  was  then  8  or  10  miles  southeasterly  of  the 
entrance  to  Sturgeon  Bay  Canal,  and  was  discovered  about  the  same 
time  by  the  respective  libelants'  steamers,  Ann  Arbor  No.  2  and 
George  Burnham — ^the  former  on  her  course  from  the  canal  to  Frank- 
fort, and  the  latter  bound  for  Milwaukee  from  Menominee,  lumber 
laden.  Each  was  prompt  in  starting  for  relief  at  full  speed,  and  the 
ability  and  effort  on  the  part  of  the  Ann  Arbor  No.  2  in  reaching  the 
Owen  and  taking  off  the  crew  of  18  men  are  noteworthy.  The  Burn- 
ham arrived  soon  after  the  men  were  taken  off.  While  the  cabin  and  all 
aft  of  the  iron  boiler  house  were  ablaze,  and  the  master  of  the  Owen 
expressed  the  belief  that  the  vessel  could  not  be  saved,  both  steamers 
took  positions  to  make  the  effort — ^the  Ann  Arbor  No.  2  on  the  star- 
board, and  the  Burnham  on  the  port  side — with  a  light  wind  slightly 
over  the  starboard  bow  of  the  burning  steamer.  The  Ann  Arbor  was 
well  equipped  for  the  service,  with  five  steam  pumps  and  hose  (as  a 
car  and  passenger  ferry,  260  feet  in  length),  while  the  BumharA  was 
a  freighter  of  149  feet  keel,  with  smaller  pump  and  hose;   but  both 


Digitized  by 


Google 


998  128  FEDERAL  REPORTER. 

were  served  effectively  with  men  placed  on  the  decks  of  the  Owen, 
and  fire  extinguishers  were  also  used  by  the  mate  of  the  Burnham. 
The  fire  was  partially  subdued  after  working  an  hour  or  more,  and  the 
rescuing  steamers  proceeded  with  the  Owen  for  the  canal  entrance ;  the 
Ann  Arbor  performing  the  main  service  therein,  if  not  substantially  all 
the  towage,  and  each  keeping  the  pumps  at  work,  with  streams  of 
water  on  the  fire  below  deck.  When  about  a  mile  from  the  canal  en- 
trance, the  government  steamer  Hyacinth  came  to  assistance,  with  ex- 
cellent fire  apparatus  and  service,  taking  the  place  of  the  Burnham  on 
the  port  side ;  sending  men  with  her  hose  into  the  engine  room  of  the 
Owen,  where  the  fire  was  making  forward.  For  this  work  the  Owen 
was  held  outside  the  entrance  ateut  an  hour,  and  then  proceeded  up 
the  canal,  with  the  Ann  Arbor  on  the  starboard,  furnishing  the  motive 
and  guiding  power ;  the  Hyacinth  on  the  port  side  working  her  pumps ; 
and  the  Burnham  astern  of  the  Owen,  throwing  some  water,  but  hinder- 
ing the  progress  of  the  tow.  On  reaching  the  landing  place,  near  Stur- 
geon Bay,  about  9  p.  m.,  the  Owen  stranded.  During  the  night,  watch 
was  kept  by  each  of  the  salving  steamers,  and  streams  of  water  were 
thrown  at  times  to  quench  fire,  which  still  appeared  in  places,  up  to  9 
or  10  a.  m.,  when  the  fire  was  out,  and  no  further  service  was  required. 
The  Ann  Arbor  and  Burnham  remained  some  time  longer  before  pro- 
ceeding on  their  respective  voyages,  but  without  cause,  so  far  as  con- 
cerned the  salvage  service.  No  salvage  claim  is  presented,  or  probably 
allowable,  on  behalf  of  the  Hyacinth,  but  the  value  of  this  service  can 
neither  be  disregarded,  nor  counted  in  favor  of  the  libelants. 

The  grain  which  comprised  the  cargo  of  the  Owen  was  greatly  dam- 
aged by  water,  but  a  representative  of  the  insurers,  tatang  prompt ' 
measures  to  that  end,  saved  about  i6,ooo  bushels.  The  cargo  was  then 
sold,  upon  bids,  at  Sturgeon  Bay,  for  $10,600,  after  incurring  $1,000 
of  expense  in  removal  and  care,  so  that  the  net  recovery  was  $9,600. 
Contract  was  let  for  raising  the  steamer  and  delivering  steamer  and 
cargo  at  Milwaukee — ^"no  cure  no  pay" — for  $3,500,  of  which  the 
agreed  share  to  be  borne  by  the  cargo  was  $1,750,  and  the  contract  was 
duly  performed.  After  arrival  in  Milwaukee  the  wreck  was  appraised, 
under  order  of  court,  at  $12,000;  and  this  valuation,  less  $1,750  for 
the  expense  of  raising  and  delivery,  is  adopted  as  just  for  the  purposes 
of  the  controversy,  rejecting  the  opinion  evidenced  as  to  the  value  at 
Sturgeon  Bay  while  grounded.  The  valuations  thus  adopted  aggregate 
$19,850  for  the  salved  property. 

The  amount  which  may  justly  be  awarded  for  salvage  depends  upon 
numerous  conditions,  and  the  solution  is  never  free  from  difficulty  when 
meritorious  service  appears ;  and  the  present  case  is  further  complicated 
both  by  the  unusual  diversity  of  interests  involved,  and  by  the  absence 
of  well-defined  precedents  for  apportionment  under  existing  conditions 
of  steam  navigation  on  the  Great  Lakes.  The  general  rules  which  gov- 
ern the  award  are  well  settled  and  require  no  recapitulation.  The  need 
of  salvage  service  was  imminent,  and  the  salvors  were  prompt  and 
effective  in  giving  their  best  efforts.  Without  such  service  the  steamer 
and  cargo  were  doomed  to  speedy  destruction.  A  liberal  reward,  com- 
mensurate with  their  action  in  the  emergency,  is  due,  under  all  the 
authorities,  by  way  of  salvage  allowance;  but  it  must  be  reasonable. 
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measured  by  all  the  circumstances,  and  not  alone  by  the  emergent  need 
for  aid,  nor  the  value  of  the  saved  property.  The  contention  for  an 
allowance  equal  to  the  share  which  an  owner  might  offer,  in  the  pres- 
ence of  the  disaster,  for  rescue  of  his  vessel  or  cargo  from  inevitable 
destruction,  cannot  receive  sanction ;  and  I  am  satisfied  that  the  further 
contention  that  the  case  is  one  of  derelict,  and  within  the  rule  commonly 
applied  in  such  instances,  is  untenable.  The  circumstances  do  not  es- 
tablish a  derelict,  in  the  strict  sense  of  that  term.  The  Hyderabad 
(D.  C.)  II  Fed.  749,  755.  And  no  just  ground  appears  for  an  arbi- 
trary apportionment  of  share  as  a  derelict  to  the  salvors. 

Both  steamers  were  speeded  to  the  rescue  on  the  instant  of  discover- 
ing the  fire,  with  pumps  and  hose  put  in  readiness  for  use;  and  this 
element  is  entitled  to  substantial  recognition  in  the  award,  although  in- 
difference in  such  case  would  violate  a  common  dictate  of  humanity. 
Another  important  element  was  the  rescue  of  the  crew,  who  were  thus 
saved  the  hardship  and  possible  perils  of  a  long  pull  ashore  in  their  yawl, 
which  was  in  readiness;  the  weather  being  cold,  though  not  stormy. 
The  conclusion  to  stand  by  and  attempt  to  put  out  the  fire,  notwith- 
standing the  hopeless  report  of  the  master  of  the  Owen,  together  with 
the  excellent  equipment  of  the  salvors  for  that  purpose,  especially  on 
the  part  of  the  Ann  Arbor,  are  potent  factors.  I  am  satisfied  that  these 
means  were  well  served  by  both,  though  the  witnesses  on  behalf  of  each 
unite  in  attempted  belittlement  of  such  service  on  the  part  of  the 
other  steamer — sl  spirit  which  must  be  deplored,  although  not  unprece- 
dented in  maritime  cases.  The  important  element  of  peril  involved  in 
the  undertaking  on  the  part  of  the  salvors  remains  to  be  considered, 
and  I  am  constrained  to  the  view  that  neither  the  steamers  and  car- 
goes of  the  libelants,  nor  the  men  who  served  in  fighting  the  fire,  were 
at  any  stage  placed  in  imminent  peril ;  that  the  direction  of  the  slight 
wind,  and  location  of  the  fire,  aft  of  the  iron  boiler  house  and  cargo 
bulkheads,  made  it  unnecessary  to  expose  the  steamers  to  serious  dan- 
ger ;  that  the  men  engaged  on  the  burning  vessel  were  exposed  to  no 
more  peril  than  is  commonly  met  by  the  fire  department  on  land,  and 
made  no  venture  into  the  hold,  beyond  the  openings  in  the  deck,  nor 
yf3S  this  attempt  deemed  necessary,  so  far  as  appears,  until  made  by 
the  men  from  the  Hyacinth  after  entering  the  canal. 

The  circumstances  thus  stated  present  a  salvage  case  of  unques- 
tionable merit,  and  the  libelants  are  justly  entitled  to  fair  rewards 
for  efficient  and  successful  services,  beyond  a  quantum  meruit  for 
the  expenses,  time,  and  use  of  means.  I  am  of  opinion,  however, 
that  no  award  should  be  made  of  aliquot  share  in  the  salved  prop- 
erty or  its  value,  under  these  findings,  whatever  sanction  appears 
for  such  allowance  in  various  decisions  involving  derelicts  or  other 
extreme  conditions.  While  the  value  of  the  property  saved  enters 
into  determination  of  the  value  of  the  salvage,  service,  as  an  essen- 
tial element,  and  the  maritime  law  intends  encouragement  of  gal- 
lantry and  adventure  in  the  relief  of  distressed  vessels,  it  is  not  the 
policy  of  that  law  to  grant  awards  which  tend  to  excite  greed  or 
promote  unreasonable  pretensions  on  the  part  of  salvors,  nor  to  dis- 
regard in  any  measure  the  interests  of  the  owner  of  the  rescued 
property. 
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The  term  of  salvage  service  extended  from  about  2  p.  m.  to  the 
morning  of  the  next  day,  or  less  than  one  day.  On  the  basis  of 
expense  and  use  of  steamer  and  means,  a  mere  quantum  meruit  al- 
lowance would  not  probably  exceed  $300  for  the  Ann  Arbor  No.  2, 
and  $130  for  the  Bumham;  and  I  deem  $500  a  liberal  estimate  of 
the  actual  service  engaged,  including  the  Hyacinth.  The  service 
was  rendered,  however,  in  the  month  of  December,  with  both  steam- 
•ers  deviating  from  their  voyage  to  render  assistance.  When  the 
crew  of  the  Owen  were  taken  off,  the  only  encouragement  to  further 
delay  and  effort  was  the  mere  possibility  that  joint  and  immediate 
use  of  their  fire  equipment  might  control  the  fire,  with  slight  ground 
for  expecting  success,  in  view  both  of  the  destruction  then  raging, 
and  of  the  master's  judgment  that  it  was  beyond  control.  While 
serious  peril  was  not  involved  in  the  attempt,  the  venture  was  doubt- 
ful, and,  except  for  the  excellent  preparation  made  to  that  end  on 
their  run  to  the  burning  steamer,  followed  by  good  work,  the  steam- 
er and  cargo  would  have  been  a  total  loss.  Considering  these  facts 
and  the  amount  of  the  saving  thus  effected,  my  conclusion  is  that 
$4,000  is  a  just  and  adequate  allowance  by  way  of  bonus  for  the 
aggregate  salvage  service,  making  the  total  estimate  for  such  serv- 
ice, with  the  $500  estimate  before  mentioned,  $4,500.  In  this  amount 
I  estimate  the  share  of  the  service  on  the  part  of  the  Hyacinth  at 
$600,  which  must  be  deducted  from  the  aggregate  so  estimated,  as 
the  claimants  are  entitled  to  the  benefit  of  such  share,  and  not  the 
libelants.  The  remaining  sum  of  $3,900  is  primarily  apportioned 
two-thirds  ($2,600)  to  the  Ann  Arbor  and  crew,  and  one-third  ($1,300) 
to  the  Burnham  and  crew,  as  that  is  deemed  the  fair  proportion  of 
one  with  the  other,  both  in  the  capability  of  steamer  and  equipment, 
and  in  actual  salvage  service.  Without  disparagement  of  the  worthy 
service  of  both,  however,  I  am  constrained  to  comment  upon  inci- 
dents which  baldly  appear  in  the  testimony,  and  tend  to  show  a  spirit 
of  selfishness  and  jealousy  on  the  part  of  salvors,  not  deemed  suffi- 
cient to  influence  the  award,  but  so  manifest  that  they  cannot  be 
passed  over  by  silence.  The  true  spirit  and  duty  of  this  chivalrous 
service  appear  to  have  been  misconceived  by  both  of  the  primary 
salvors  in  the  objectionable  features  referred  to,  but  the  most  fla- 
grant violation  was  on  the  part  of  the  Burnham  (i)  in  the  treatment 
of  the  Hyacinth  when  that  steamer  came  to  their  aid ;  and  (2)  in 
hooking  on  astern  of  the  Owen  during  the  difficult  passage  up  the 
canal,  hindering  the  tow,  with  little  help,  if  any,  in  subduing  the  fire 
in  that  position.  The  minor  (but  notable)  instances  were  (i)  the 
exclusion  of  the  master  and  men  of  the  Owen  from  aiding  in  the 
work,  when  they  came  aboard  presumably  for  that  purpose,  suxrh 
treatment  being  plainly  indicated  by  the  conduct  of  the  salvors 
throughout  the  service,  and  was  forcibly  expressed  in  at  least  one 
instance;  and  (2)  persistence  in  exclusive  watch  and  ward  over  the 
wreck,  not  only  after  grounding,  but  long  after  such  service  was 
needless.  Whatever  the  incentive  to  either  of  the  courses  of  con- 
duct thus  mentioned,  each  is  disapproved,  to  say  the  least ;  and,  if  it 
had  appeared  that  the  result  of  the  service  was  materially  affected 
thereby,  I  should  not  have  hesitated  in  reduction  of  the  award.    But 
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I  am  of  opinion  that  the  allowances  stated  are  Just,  notwithstanding 
these  deplorable  incidents. 

The  difficult  question  which  remains  to  be  solved  is  the  rightiul 
share  of  the  crews,  respectively,  in  the  general  award.  Within  the 
purposes  of  the  bounty  and  the  principles  of  award,  the  apportion- 
ment between  the  owners  of  the  steamer  and  her  crew  in  any  case 
must  be  governed  by  the  circumstances  of  the  particular  service.  As 
the  circumstances  are  multifarious,  so  are  the  adjudicated  cases,  and 
I  deem  it  unnecessary  to  review  or  analyze  the  numerous  citations 
presented  in  the  briefs.  The  era  of  steam  navigation  has  revolu- 
tionized the  means  and  methods  of  commerce — and  the  changed 
conditions  are  .most  evident  on  the  Great  Lakes — so  that  maritime 
rules  have  necessarily  conformed  to  existing  conditions.  Salvage 
apportionments  under  the  era  of  the  sailing  vessel  and  small  ton- 
nage are  not  now  applicable  as  general  precedents,  and  the  later 
cases,  if  not  entirely  harmonious,  are  quite  uniform  in  modifying 
the  rulings  thereupon  of  the  earlier  cases.  In  the  case  at  bar  the 
chief  factors  in  the  salvage  service  were  the  power  and  fire  equip- 
ment of  the  steamers,  and  not  individual  heroism  or  potency.  It 
is  equally  true  that  the  services  of  the  men  were  indispensable  in 
extinguishing  the  fire,  and  that  instances  of  salvage  wherein  diffi- 
cult towage  was  the  main  ingredient  are  not  analogous.  I  am  sat- 
isfied, therefore,  that  the  case  is  fairly  within  the  line  of  authorities 
granting  about  two-thirds  of  the  award  to  the  owners  and  one-third 
to  the  crew,  and  so  apportion  to  the  libelant  Ann  Arbor  Railroad 
Company,  owner  of  Ann  Arbor  No.  2,  $1,740,  and  to  the  libelants 
Adolph  Green  and  Fred.  Schwerman,  owners  of  the  Burnham,  $870. 
The  sum  of  $860  is  awarded  to  master  and  crew  of  the  Ann  Arbor  and 
apportioned  in  two  parts:  (i)  $360  to  constitute  special  awards, 
$100  to  the  master,  $60  to  the  chief  engineer,  $40  to  the  assistant 
engineer,  $50  to  first  mate,  $40  to  second  mate,  $25  to  steward  Haw- 
ley,  $25  to  waiter  Cooper,  and  $20  to  deckhand  Morris;  (2)  the 
remaining  $500  to  be  divided  among  the  master  and  crew,  each 
member  receiving  such  share  thereof  as  his  rate  of  wages  bears  to 
the  aggregate  pay  roll.  The  sum  of  $430,  awarded  to  master  and 
crew  of  the  Burnham,  is  apportioned  in  two  parts:  (i)  $180  in 
special  awards,  $60  to  the  master,  $40  each  to  the  engineer  and 
mate,  and  $20  each  to  seamen  Litzler  and  Green ;  (2)  $250  to  be  di- 
vided among  master  and  crew,  each  receiving  such  share  as  his  rate 
of  wages  bears  to  the  aggregate  pay  rolL 

Let  decree  be  prepared  accordingly. 
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UNITED  STATES  ▼.  McKBE  et  aL 

Plstrlct  Court,  N.  D.  California.    March  25,  1901) 

No.  1,626. 

h  BOUNDABIES — ObIOTNAL  MONUMENTS — FlEL0  N0TE8. 

Where,  in  an  action  involving  a  disputed  boundary  line,  there  were  no 
original  monuments  or  standard  corners  west  of  a  certain  section  comer 
to  be  found  on  either  one  of  the  lines  claimed  as  the  southern  boundary 
of  a  township,  in  the  absence  of  other  evidence  showing  its  location,  the 
court  was  required  to  look  to  the  field  notes  of  the  original  surv^  for  the 
purpose  of  determining  where  the  line  was  originally  run. 

%  Sake. 

Where  a  re-establishment  of  a  township  line  in  courses  and  distances 
agreed  with  the  field  notes  of  the  original  survey,  and  the  difference  be- 
tween tbat  line  and  the  line  fixed  by  other  surveyors,  contended  by  de- 
fendants to  be  the  proper  line,  was  too  great  to  be  accounted  for  on  the 
supposition  of  an  inaccuracy  of  measurement  or  error  of  computation  in 
running  the  original  line,  and  in  addition  defendant's  line  crossed  a  cer- 
tain river  twice,  which  fact  was  not  mentioned  in  the  field  notes  of  the 
original  survey,  defendants'  line  will  be  disregarded. 

&  Same — ^Public  Lands — ^Tbespass — Babk — Con vebsion— Damages. 

Where  bark  was  taken  by  defendants  from  trees  on  the  public  domain 
by  reason  of  defendants'  misapprehension  of  the  true  location  of  a  town- 
ship boundary  line,  and  three  surveyors  had  erroneously  located  the  line 
before  the  alleged  trespass  in  accordance  with  defendants'  contention, 
proceeding  on  an  erroneous  theory,  and  there  was  no  evidence  that  de- 
fendants knew  or  believed  that  such  line  was  erroneous,  or  that  the  true 
boundary  line  was  that  fixed  by  a  previous  resurvey,  they  were  not 
guilty  of  willful  trespass,  and  were  therefore  liable  only  for  the  stump- 
age  value  of  the  bark. 

E.  J.  Banning,  Asst.  U.  S.  Atty. 
Goodfellow  &  Eells,  far  defendants. 

DE  HAVEN,  District  Judge.  This  action  was  brought  by  the 
United  States  to  recover  damages  for  alleged  trespass  by  the  defend- 
ants upon  certain  public  lands  situate  in  township  5  south,  range  2 
east,  Humboldt  meridian.  The  complaint  alleges  that  the  defendants 
in  the  year  1900  went  upon  the  lands  described,  and  cut  a  large  number 
of  oak  trees,  and  removed  bark  therefrom,  of  the  value  of  ^,000,  and 
converted  the  same  to  their  own  Use.  The  alleged  trespass  is  denied  by 
the  defendants.  The  controversy  grows  out  of  a  question  relating  to 
the  boundary  of  the  lands  described  in  the  complaint,  and  its  decision 
depends  upon  the  true  location  of  the  south  boundary  of  township  5 
south,  range  2  east,  Humboldt  meridian.  The  contention  of  the  gov- 
ernment is  that  this  boundary  should  be  located  in  accordance  with  an 
approved  survey  made  by  one  Chandler  on  May  22,  1902,  under  the 
authority  of  the  United  States,  for  the  purpose  of  re-establishing  such 
boundary ;  while  the  defendants  insist  that  the  line  where  it  strikes  the 
western  boundary  of  the  township  is  28  chains  and  25  links  north  of 
the  Chandler  line.  That  part  of  the  southern  boundary  of  the  town- 
ship commencing  at  the  Pacific  Ocean  and  extending  east  to  the  quar- 
ter section  corner  of  section  34  was  surveyed  by  G.  H.  Perrin,  a  gov- 
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ernment  surveyor,  in  the  year  1876;  and  the  other  part  of  the  line, 
beginning  at  the  quarter  section  corner  of  section  34,  and  ending  at 
the  southeast  comer  of  the  township,  was  within  a  few  months  there- 
after surveyed  by  J.  R.  Glover,  a  United  States  surveyor.  There  is 
no  dispute  as  to  the  location  of  that  portion  of  the  Glover  line  which 
forms  the  southern  boundary  of  sections  35  and  36,  and  the  evidence  in 
the  case  is  sufficient  to  show  that  in  running  west  from  the  southeast 
comer  of  the  township  his  survey  closed  upon  the  quarter  section  comer 
of  section  34  set  by  Perrin.  In  other  words,  the  quarter  section  comer 
of  section  34  was  located  in  the  same  place  by  the  Perrin  and  the  Glover 
surveys.  The  evidence  also  shows  that  the  line  surveyed  by  Chandler 
in  its  courses  and  distances  agrees  with  that  run  by  Perrin  as  shown 
by  the  field  notes  of  the  latter's  original  survey,  but  none  of  the 
standard  corners  set  by  Perrin  west  of  this  quarter  corner  were  found 
upon  the  line  as  re-established  by  Chandler.  The  contention  of  the 
defendants  that  the  Chandler  survey  does  not  properly  locate  the 
south  boundary  of  the  township  in  which  the  land  described  is  situate 
is  based  upon  the  following  facts  shown  by  the  evidence :  The  town- 
ship immediately  south  was  sectionized  by  Perrin,  the  United  States 
surveyor,  at  or  about  the  same  time  he  ran  the  southern  boundary  of 
township  s  south,  range  2  east,  Humboldt  meridian,  and  as  actually 
surveyed  by  him  the  northern  tier  of  sections  in  the  township  south 
extended  north  of  the  Chandler  line ;  section  i  about  38  chains,  and 
section  4,  upon  the  western  side  of  the  township,  28  chains  and  25 
links.  The  northern  corners  of  these  overlapping  sections  were  prop- 
erly marked  as  closing  corners,  and  the  defendants  contend  that  they 
are  upon  the  southern  boundary  of  township  5  south,  range  2  east, 
Humboldt  meridian,  as  originally  run  by  Perrin.  No  standard  cor- 
ners, however,  are  to  be  found  upon  this  line,  although  one  of  the 
witnesses,  a  surveyor,  testified  that  he  found  a  stake  properly  marked 
as  a  standard  corner  at  the  point  claimed  by  the  defendants  as  the 
southeast  comer  of  section  31 ;  but  it  was  shown  by  another  of  de- 
fendants' witnesses  that  this  stake  was  not  actually  set  by  Perrin,  but 
by  the  witness  himself,  about  seven  years  after  the  original  survey 
of  the  southern  boundary  of  the  township ;  and  this  witness  further 
testified  that  it  was  marked  by  a  government  surveyor  then  engaged 
in  sectionizing  the  township,  and  that  he  set  it  up  by  direction  of  that 
surveyor.  This  stake,  then,  is  in  no  sense  an  original  monument, 
and  cannot  be  looked  to  as  evidence  of  the  original  location  of  the 
standard  corner  of  which  it  purports  to  be  a  memorial. 

The  case,  then,  as  presented,  is  one  in  which  no  original  monuments 
or  standard  corners  west  of  the  quarter  corner  of  section  34  are  to 
be  found  upon  either  one  of  the  lines  claimed  as  the  southern  bound- 
ary of  the  township,  and  in  such  a  case,  in  the  absence  of  other  evi- 
dence showing  its  location,  the  law  seems  to  be  settled  that  the  court 
must  look  to  the  field  notes  of  the  original  survey  for  the  purpose 
of  determining  where  the  line  was  originally  run.  Thus,  in  Nelson  v. 
Hall,  I  McLean,  518,  Fed.  Cas.  No.  10,107,  it  was  held  that,  where  the 
original  comers  and  lines  are  established,  they  must  control  courses 
and  distances,  but  courses  and  distances  called  for  must  govern  where 
there  are  no  established  objects  to  control  them;  and  in  the  case  of 
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Hanson  t.  Township  of  Red  Rock,  57  N.  W.  14,  the  Supreme  Court 
of  South  Dakota  said : 

"Tbe  rale  that  fixed  manumentB  will  oootrol  cotiraei  and  distances  only  pre- 
vails when  the  boundaries  are  fixed  and  known,  and  unquestioned  monuments 
exist;  and  where  the  boundaries  are  not  fixed  and  known,  and  the  location 
of  the  monuments  themselves  is,  uncertain,  or  left  in  doubt  by  the  evidence, 
then  courses  and  distances  will  be  considered  in  fixing  the  boundaries." 

Chief  Justice  Marshall,  delivering  the  opinion  of  the  Supreme  Court 
in  Chinoweth  et  al.  v.  Lessee  of  Haskell  et  al.,  3  PeL  92,  7  L.  Ed.  614, 
after  stating  what  the  law  requires  to  be  done  in  making  a  survey  of 
public  land,  proceeded  to  say : 

**The  description  of  the  land  thus  made  by  a  survey  is  transferred  into  the 
grant  It  consists  of  the  courses  and  distances  run  by  the  surveyor,  and  of 
the  marked  trees  at  the  lines  and  corners,  or  other  natural  objects  which  as- 
certain the  very  land  which  was  actually  surveyed.  The  courses  and  dis- 
tances are  less  certain  and  less  permanent  guides  to  the  land  which  was  ac- 
tually surveyed  and  granted  than  natural  and  fixed  objects  on  the  ground; 
but  they  are  guides  to  some  extent,  and,  in  the  absence  of  all  others,  must 
govern  us.  If  a  grant  be  made  which  describes  the  land  granted  by  course 
and  distance  only,  or  by  natural  objects  not  distinguishable  from  others  of 
the  same  kind,  course  and  distance,  though  not  safe  guides,  are  the  only 
guides  given  us,  and  must  be  used.'' 

The  application  of  this  rule  to  the  case  under  consideration  leads  to 
the  conclusion  that  the  township  line  was  properly  re-established  by 
the  Chandler  survey  as  claimed  by  the  plaintiff.  That  survey,  in  its 
courses  and  distances,  agrees  with  the  field  notes  of  Perrin's  original 
survey,  and  is  about  two  miles  and  three-quarters  in  length,  while  the 
line  contended  for  by  the  defendants  is  32  chains  and  38  liiJcs  longer : 
a  difference  which  is  too  great  to  account  for  upon  the  supposition  of 
inaccuracy  of  measurement  or  error  of  computation  in  running  the 
original  line,  and  can  only  be  reasonably  explained  upon  the  assump- 
tion that  the  line  surveyed  by  Perrin  and  that  for  which  the  defend- 
ants contend  are  not  the  same.  In  addition  to  this,  the  latter  crosses 
the  Mattole  river  twice,  a  fact  of  which  no  mention  is  made  in  the 
field  notes  of  the  original  survey.  It  is  highly  improbable  that,  if  the 
line  actually  run  by  Perrin  crossed  that  river  twice,  such  fact  would 
not  have  been  noted  by  him,  because  in  surveying  public  lands  the 
surveyor  is  required  to  make  and  return  field  notes  showing  "all  riv- 
ers, creeks,  and  smaller  streams  of  water  which  the  line  crosses."  Za- 
briskie's  Land  Laws,  p.  528. 

The  next  question  to  be  considered  is  that  in  relation  to  damages. 
The  complaint  alleges  that  the  defendants  cut  down  a  large  number 
of  oak  trees  standing  upon  the  land  described,  and  removed  500  cords 
of  tan  bark  therefrom,  and  converted  .the  same  to  tlieir  own  use. 
This  allegation  is  sustained  by  the  evidence,  and  the  government  claims 
that  the  trespass  was  willful,  and  that  under  the  rule  announced  in 
Wooden-Ware  Co.  v.  United  States,  106  U.  S.  432,  I  Sup.  Ct.  398,  27 
L.  Ed.  230,  and  Benson  Mining  Co.  v.  Alta  Mining  Co.,  145  U.  S. 
428,  12  Sup.  Ct.  877,  36  L.  Ed.  762,  the  defendants  must  respond  in 
damages  for  the  full  value  of  the  bark  at  San  Francisco,  where  it  was 
sold  by  them,  without  any  deduction  for  the  expense  and  risk  in- 
curred in  removing  it  from  the  tree  and  shipping  to  the  point  where 
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it  was  sold.  But  I  am  of  the  opinion  that  the  evidence  is  not  suffi- 
cient to  justify  the  court  in  finding  that  the  trespass  was  willful  and 
intentional,  within  the  meaning  of  this  rule.  At  the  time  of  the  al- 
leged trespass  there  was  a  difference  of  opinion  in  the  neighborhood 
as  to  the  lines  of  the  original  survey.  The  standard  corners  west  of 
the  quarter  section  corner  of  section  34  were  not  to  be  found,  and  the 
government  has  deemed  it  necessary  to  re-establish  the  south  boundary 
of  the  township  west  of  that  quarter  corner,  and  three  surveyors,  who 
were  witnesses  upon  the  trial,  had  before  me  alleged  trespass  located 
the  line  in  accordance  with  the  contention  of  defendants.  It  is  true 
that  in  doing  so  all  of  them  but  one  proceeded  upon  the  erroneous  the- 
ory that  the  boundary  of  the  township  could  be  ascertained  by  starting 
from  a  well-recognized  section  corner  of  the  township  immediately 
south,  and  none  of  them  thought  it  necessary  to  extend  the  Glover 
line  west  according  to  the  field  notes  of  the  original  survey,  which, 
under  the  circumstances,  was  what  ought  to  have  been  done.  While 
they  knew  the  method  which  was  followed  by  these  surveyors  in  mak- 
ing the  surveys  upon  which  they  rely,  there  is  no  evidence  showing 
that  the  defendants  knew  that  such  method  was  erroneous,  or  that  they 
kneW  or  believed  that  the  true  boundary  of  the  township  was  where 
it  is  fixed  by  the  Chandler  survey.  My  conclusion  therefore  is  that 
the  evidence  is  not  sufficient  to  justify  the  court  in  finding  that  the 
trespass  was  a  willful  one,  and,  as  it  was  not,  the  government  is  only 
entitled  to  recover  the  value  of  the  bark  in  place  upon  the  tree ;  that 
is,  its  stumpage  value.  I  regard  the  testimony  of  English,  a  witness 
for  the  government,  as  entitled  to  the  most  weight  upon  that  point, 
and  shall  find  in  accordance  therewith.  His  experience  was  such  that 
he  was  better  qualified  that  any  other  witness  to  testify  upon  the  sub- 
ject, and  his.  estimate  was  evidently  based  upon  the  selling  price  of 
bark  at  the  point  of  shipment,  the  cost  of  hauling,  cutting,  and  peeling, 
and  the  allowance  of  a  reasonable  profit  for  carrying  on  the  business 
of  placing  it  upon  the  market.  In  the  absence  of  direct  evidence  of 
the  market  price  paid  for  bark  upon  the  standing  tree,  these  were  all 
proper  matters  for  consideration  in  fixing  a  reasonable  stumpage  value. 
The  value  fixed  by  him  is  $5  per  cord. 

It  follows  from  what  has  been  said,  that  the  plaintiff  is  entitled  to 
recover  the  sum  of  $2,500  as  damages,  with  int^f eit  thereon  from  the 
30th  day  of  September,  190O1  and  costs* 


PBAOOCK  HUNT  ft  WEST  00.  ▼.  THACtGARD  et  aL 

OAMP  et  al.  v.  PEACOCK,  HUNT  ftWEST  CO, 

(Circuit  Court,  S.  D.  Florida.    Marcb  14,  1904.) 

No.  l,30a 

L  Equitt  Pleading— Csoss-Bnj/— Suit  to  Fobeclose  Mobtoaoe. 

Where  rights  exist  between  codefendants  in  a  suit  to  foreclose  a  mort- 
gage in  respect  to  the  property  involved  which  are  affected  by  the  matters 
alleged  in  the  bill,  and  on  acconnt  of  which  one\  defendant  may  be  com- 
pelled«  in  order  to  obtain  hit  full  rights,  to  depiaud  affirmative  relief 
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against  complainant,  enich  as  tbe  cancellation  of  the  mortgage  on  a  part 
of  tbe  property,  he  is  not  confined  to  tbe  allegations  of  his  answer,  but 
may  file  a  cross-bill. 

2.  Same— SuFFiciRNCT  of  CBOSs-BiUr-GROtrNDS  fob  Affibmativk  Relief. 

A  cross-bill  filed  by  a  defendant  in  a  foreclosure  suit,  setting  up  an 
executory  agreement  for  tbe  sale  and  transfer  of  a  portion  of  the  m<^- 
gaged  property  to  him  by  his  codefendant,  the  mortgagor,  at  a  future  date, 
states  no  ground  on  which  the  court  can  grant  him  present  affirmative 
relief,  and  is  demurrable. 

3.  JuBisDicTioN  OF   Fbdebal  Ooubts— Sutt  bt  Absioneb— Citizenship  of 

ASSIGNOB. 

Where  a  mortgage  was  given  to  secure  a  prior  indebtedness  from  the 
mortgagor  to  the  mortgagee,  who  were  citizens  of  different  states,  the 
jurisdiction  of  a  federal  court  of  a  suit  to  foreclose  the  mortgage  is  not 
affected  by  jthe  fact  that  it  also  secured  other  indebtedness  owing  by  the 
mortgagor  to  a  third  person,  who  was  a  citizen  of  the  same  state,  which 
had  been  assigned  to  the  mortgagee. 

4.  MOBTOAGE  TO  SECUBE  FuTXTBE  ADVANCES— PbIOBITY  OF  SUBSEQUENT  LlEN— 

Notice. 

To  entitle  one  to  assert  a-  lien  on  property  superior  to  a  mortgage  there- 
on made  to  secure  future  advances  to  the  mor^agor,  by  virtue  of  an  un- 
recorded contract  made  by  him  with  the  mortgagor  subsequent  to  the 
mortgage,  but  before  advances  had  been  made  thereunder,  the  burdeq  rests 
on  him  to  prove  notice  to  the  mortgagee  of  his  contract  before  the  advan* 
ces  were  made. 

0.  Same— FoBECLosuBE— Attobnet's  Fees. 

Where  a  mortgagee  is  entitled  to  recover  reasonable  counsel  fees  in  case 
of  foreclosure,  he  is  entitled  to  an  allowance  based  on  the  actual  services 
required  in  the  suit,  although  the  bill  was  taken  pro  confesso  as  against 
the  mortgagor,  and  the  litigation  resulted  from  the  contentions  of  a  co- 
defendant,  who  is  the  only  party  contesting  the  allowance. 

Upon  Demurrer  to  Cross-Bill. 

Cooper  &  Cooper,  for  Peacock,  Hunt  &  West  Co. 

L.  E.  Roberson  and  J.  N.  Stripling,  for  R.  J.  &  B.  F.  Camp. 

LOCKE,  District  Judge.  The  original  bill  filed  herein  is  for  the 
purpose  of  foreclosing  a  mortgage  upon  a  large  tract  of  real  estate  and 
certain  items  of  personal  propertyon  account  of  certain  indebtednesses 
which  had  arisen  between  the  complainants  and  the  defendant  Thag- 
gard  and  wife,  ranging  through  a  series  of  years.  In  such  bill  it  is 
alleged  that  the  codefendants  Camp,  who  have  since  filed  this  cross- 
bill, claimed  to  have  some  interest  in  certain  portions  of  the  real  estate, 
and  asked  that  they  be  summoned  to  appear  and  answer,  and  show  what 
right  and  interest  they  have,  and  what  cause,  if  any,  they  have  why  a 
decree  granting  the  prayer  of  the  bill  should  not  be  made.  These  co- 
defendants  filed  an  answer,  alleging  that  at  a  certain  time  previous  to 
the  accruing  of  some  o^  the  items  of  indebtedness  alleged  to  have  been 
the  basis  of  tiie  mortgage  herein  a  contract  between  the  codefendant 
Thaggard  and  themseJves  was  duly  executed,  by  which  Thaggard 
bound  himself  to  sell  arSd  convey  to  said  orators  in  said  cross-bill  cer- 
tain portions  of  the  lapds  covered  by  the  mortgage,  after  a  certain 

^2.  See  Mortgages,  vol/.  35,  Cent.  Dig.  §|  1329,  1330. 

If  8.  Diverse,  citizenshiip  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  y.  Williams,  10  C^!  a  A.  249 ;  Masou  Y.  Dullagham,  27  C.  C.  A.  296.  . 
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lapse  of  time,  for  $i  per  acre ;  that  such  contract  was  made  and  entered 
into  prior  to  certain  items  of  indebtedness  which  are  included  in  the 
mortgage  sought  to  be  foreclosed ;  that  at  the  expiration  of  the  time 
at  which  the  transfer  of  the  land  was  to  be  made  by  the  Thaggards 
and  paid  for  by  their  codefendants  Camp  a  supplementary  agreement 
was  made  by  which  the  agreement  was  continued  to  be  in  force  three 
years  longer,  and  that  at  the  expiration  of  that  time  the  Thaggards 
were  bound  to  convey  to  the  Camps  some  several  thousand  acres 
of  land,  and  the  Camps  were  bound  to  pay  therefor  the  sum  of  $i  per 
acre;  that^the  Thaggards  were  permitted  to  continue  in  possession 
of  the  lands  until  it  was  to  be  transferred  in  accordance  with  said  con- 
tract. In  addition  to  said  answer,  3aid  defendants  Camp  have  filed 
a  cross-bill  stating  the  substance  of  the  allegations  of  the  answer,  al- 
leging that  this  contract  of  sale  was  prior  to  certain  advances  included 
in  the  amounts  for  which  the  mortgage  is  sought  to  be  foreclosed,  and 
that  by  such  contract  they  took  a"  prior  right  to  and  interest  in  such 
property,  and  prayed  that  the  matter  be  inquired  into,  and  that  not 
only  they  be  held  to  have  a  prior  right,  under  such  contract  and  agree- 
ment, to  such  lands,  but  that  the  mortgage  to  that  extent  should  be 
held  and  declared  to  be  void  and  of  no  effect  as  against  them,  and 
should  be  canceled.  To  this  cross-bill  a  demurrer  has  been  filed,  con- 
tending that  the  right  of  the  codefendants  could  not  be  litigated  in 
a  suit  for  the  foreclosure  of  a  mortgage,  that  all  the  allegations  of 
benefit  to  the  defendants  Camp  could  have  been  made  and  relied,  upon 
in  the  answer,  and  that  no  affirmative  relief  could  be  granted  as  against 
the  complainant  or  the  codefendant  Thaggard  under  such  cross-bill. 

I  think  the  law  may  be  plainly  and  briefly  stated  that,  where  the  al- 
legations of  a  cross-bill  show  facts  which  would,  upon  any  reasonable 
construction,  justify  the  cancellation  of  a  contract  or  agreement  which 
has  been  made  the  basis  of  the  original  suit,  or  where  any  defendant 
wishes  affirmative  relief  by  transfer  to  him  of  the  legal  title  of  the 
whole  or  a  portion  of  the  premises  in  question,  a  cross-bill  will  lie; 
that  where  rights  exist  between  codefendants  growing  out  of  and  in- 
volved in  the  matters  and  things  alleged  in  the  original  bill,  and  by 
which  one  defendant  may  be  compelled,  in  order  to  gkin  his  full  rights, 
to  demand  affirmative  relief,  he  need  not  be  confined  to  the  allegations 
of  the  answer,  but  may  go  further,  and  demand  that  all  questions  in- 
volved in  the  suit  be  passed  upon  by  the  court.  In  this  case  not  only 
does  the  cross-bill  seek  to  set  aside  the  effect  of  the  mortgage  sued 
upon,  but  prays  that  such  mortgage  be  declared  void  and  of  no  validity 
as  against  their  rights  in  the  property  covered  by  the  contract. 

It  is  claimed  in  tlie  demurrer  that  the  original  agreement  to  sell  and 
transfer  by  the  defendant  Thaggard  was  suspended  for  three  years, 
which  time  has  not  yet  arirved,  and  that  the  only  right  the  orators  in 
the  cross-bill  could  demand  would  be  that  they  be  permitted  to  enforce 
their  rights  at  the  expiration  of  the  three  years  from  the  time  of  mak- 
ing the  supplementary  agreement;  but  a  careful  examination  of  that 
agreement  does  not  show  that  the  parties  of  the  second  part  agreed  to 
continue  the  time  for  the  delivery  of  the  lands  to  all  lands,  but  limited 
such  extension  to  "such  lands  as  the  party  of  the  first  part  shall  not 
have  turpentined."    There  is  no  allegation  that  there  are  parts  of  the 
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Utids  which  hare  been  turpentined,  or  upon  which  the  turpentining 
has  been  completed ;  but  such  question  remains  indefinite  and  uncer- 
tain. Under  the  allegations  of  the  original  bill  the  court  has  taken 
possession  of  tiie  property  by  tfie  appointment  of  a  receiver,  and  the 
business  of  the  defendant  Thaggard  is  being  conducted  by  him.  If 
it  should  appear  upon  a  hearing  upon  the  cross-bill  and  answer  thereto 
that  there  were  certain  lands  that  should  be  transferred  under,  the  con- 
tract, and  that  the  morigagt,  upon  determining  the  priorities  ot  interest, 
does  not  reach  such  land,  might  not  the  court  in  removing  the  receiver 
restore  such  lands  to  the  Camps,  rather  than  to  defendant  Thaggard  ?  In 
the  case  of  Kingsbury  v.  Buckner,  134  U.  S.  650, 10  Sup.  Ct  638,  33  L. 
Ed.  1047,  the  complainant  claimed  to  own  certain  real  estate  by  inherit- 
ance from  his  father,towhom  the  defendant  had  conv^ed  by  deed  abso- 
lute, and  prayed  for  a  decree  establishing  his  title.  The  defendant,  by 
cross-bill,  alleged  ttsit  the  deed  was  made  for  the  purpose  of  placing  the 
title  in  a  trustee  for  one  of  the  defendants.  The  questions  submitted 
were  held  to  be  germane  to  the  original  bilL  In  the  case  of  Moi^gan  Ca 
V.  T.  C  Ry.,  137  U.  $•  171,  II  Sup.  Ct  61,  34  L.  Ed.  625,  the  facts 
seem  to  be  very  similar  to  this  case.  This  was  a  suit  for  the  foreclo- 
sure of  a  mortgage.  A  defendant  was  permitted  to  file  a  bill  which 
was  properly  styled  a  cross-bill,  in  order  to  a  complete  decree  upon  the 
whole  matter  in  dispute,  and  it  was  held  that  where,  on  the  bill  of  the 
original  complainant,  possession  of  property  had  been  taken  by  the  Cir- 
cuit Court  of  the  United  States,  jurisdiction  of  the  court  had  attached 
for  all  purposes,  and  in  disposing  of  and  determining  the  title  of  the 
property  the  court  would  examine  the  entire  question  presented,  and 
grant  affirmative  relief  wherever  prayed  In  the  cross-bill  if  found  to  be 
valid.  In  this  case  the  original  bill  was  for  the  foreclosure  of  certain 
mortgages.  The  orator  in  the  cross-bill  alleges  prior  rights  to  the 
property  covered  by  the  mortgages,  and  prays  not  only  tfiat  the  en- 
forcement under  the  proceedings  for  foreclosure  be  denied,  but  that 
such  mortgages  be  considered  invalid  and  canceled.  Such  affirmative 
relief  could  not  be  given  on  an  answer  in  the  absence  of  a  cross-bill. 
The  property  is  in  the  possession  of  the  court  It  is  for  the  interest  of 
all  parties  that  the  title  be  finally  determined.  It  is  true  that  the  al- 
legations of  the  cross-tnll  have  not  shown  a  present  right  of  possession 
or  equitable  title  to  the  property  in  question,  but  whedier  the  cross-bill 
may  not  be  so  amended  as  to  show  that  certain  portions  of  that  prop- 
erty should  be  conveyed  to  the  cross-complainant  in  event  their  al- 
legations are  shown  to  be  true,  and  such  construction  of  law  as  is  asked 
for  may  be  placed  upon  the  relations  existing  under  the  contract,  can- 
not be  at  present  determined. 

The  allemtions  of  the  cross-bill  as  to  the  purpose  of  the  agreement 
or  the  insolvency  of  the  defendant  Thaggard  can  give  ao  right  or  im- 
mediate possession  to  or  enforcement  of  transfer  of  title  to  the  cross- 
complainants,  but  it  would  appear  by  an  examination  that  possibly  they 
may  be  entitled  to  some  portions  of  that  land  in  event  the  indebtedness 
of  the  defendant  Thaggard  to  the  complainant  is  shown  to  be  subsequeitf 
to  the  rights  of  the  complainant  in  the  cross-bill,  in  which  event  it  wouM 
seem  that  such  cross-complainant  is  entitled  to  affirmative  relief  to  some 
extent    Wherefore,  although  the  allegations  of  the  cross-tnll  do  not 
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show  a  valid  right  at  present  for  relief,  yet  it  is  considered  that  they 
show  that  there  may  be  such  a  condition  of  affairs  as,  if  properly  al- 
leged, may  justify  affirmative  relief. 

It  will  therefore  be  ordered  that  the  demurrer  to  the  cross-bill  be  sus- 
tained, with  leave  for  the  cross-complainant  to  have  lo  days  to  amend 
the  same,  if  so  advised. 

An  amended  cross-bill  having  been  duly  filed,  a  demurrer  was  sus- 
tained thereto,  whereupon  issue  was  joined  between  the  complainant 
and  the  defendants  Camp  upon  the  original  bill  and  answer  thereto,  and 
the  matter  duly  referred  to  a  master.  The  matter  then  coming  on  for 
a  hearing  upon  the  master's  report,  exceptions  thereto,  and  a  final  de- 
cree, the  following  opinion  and  decree  was  pronounced : 

LOCKE,  District  Judge.  This  cause  has  come  on  to  be  heard  upon 
the  several  exceptions  to  the  master's  report  The  first  three  excep- 
tions are  based  upon  the  contention  that  the  suit  was  brought  upon  an 
assignment  of  debts  due  to  a  citizen  of  the  same  state  as  the  complain- 
ant. It  is  not  considered  that  this  is  the  case.  It  is  true  that  the 
origin  of  the  indebtedness,  being  an  indebtedness  to  a  third  party,  is 
set  up  in  the  plea ;  but  the  history  of  the  transaction  between  the  com- 
plainant and  the  respondent  herein  shows  that  the  suit  is  not  brought 
upon  these  assigned  choses  in  action,  but  uppif  an  indebtedness  between 
the  parties  themselves,  and  the  subsequent  mortgage  covers  these  items. 
The  suit  does  not  depend  upon  the  rights  of  action  assigned,  but  such 
rights  of  action  had  been  recognized  by  the  defendant  herein,  and  the 
amounts  thereon  had  been  merged  in  and  security  given  for  an  indebt- 
edness between  the  two  parties.  Superior  City  v.  Ripley,  138  U.  S. 
93,  II  Sup.  Ct.  288,  34  Ir.  Ed.  914.  It  is  considered  that  this  suit  is 
brought  upon  a  new  contract,  not  involving  a  question  between  citizens 
of  the  same  state. 

This  applies  also  to  the  fourth  and  fifth  exceptions,  which  are  based 
upon  the  same  point,  although  in  different  words. 

The  sixth  and  seventh  exceptions  are  based  upon  the  principle  that 
in  a  case  of  a  mortgage  to  secure  future  advances  the  lien  of  a  subse- 
quent mortgage  may  be  held  prior  to  advances  made  after  the  notice 
has  been  given  to  the  prior  mortgagee.  .  The  integrity  of  this  conten- 
tion rests  entirely  upon  the  question  as  to  when  the  complainant  in  this 
case  may  be  held  to  have  had  notice  of  the  contract  between  Thaggard 
and  Camp.  This  contract,  so  made,  was  subsequent  to  a  prior  valid 
and  existing  lien  upon  the  property  claimed  to  have  been  transferred, 
and  was  subject  to  all  the  equities  ^d  rights  of  such  mortgage.  It  is 
well  settled  that  a  mortgage  covering  future  advances  for  the  pur- 
pose of  carrying  on  a  special  business  will  constitute  a  valid  lien. 
Such  advances  as  were  made  upon  the  prior  mortgage  were  protected 
thereby,  unless  the  mortgagee  was  informed  and  had  knowledge  that 
the  party  had  executed  a  subsequent  mortgage  or  contract  constituting 
a  lien. .  This  contract  was  signed  on  the  28th  of  September,  acknowl- 
edged by  one  of  the  parties  on  the  30th,  and  bjr  the  grantor  on  the  5th 
of  October,  but  was  not  placed  on  record  until  the  23d  of  March  the 
subsequent  year.  In  the  meantime  advances  were  being  made  until 
128  F.— 64 
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at  the  date  of  the  recording  of  said  contract  the  amount  due  on  the 
prior  mortgage  exceeded  that  which  has  been  found  by  the  master  to 
be  due.  Whenever  a  party  alleges  notice  of  an  important  transaction 
upon  which  the  rights  of  the  parties  depend,  prior  to  the  time  of  the 
placing  of  such  contract  on  record,  the  burden  of  proof  is  upon  the 
party  making  such  allegations.  The  presumption  is  that  notice  to  the 
public  is  only  given  by  a  recording  of  the  document  in  the  official  rec- 
ords, and  whoever  alleges  a  prior  notice  and  knowledge  must  sub- 
stantiate such  allegation  by  proof.  In  this  I  consider  the  defendants 
Camp  have  failed.  They  have  introduced  no  testimony  in  their  own 
behalf,  but  have  attempted  to  procure  from  the  testimony  of  the  com- 
plainant's witnesses  an  admission  to  that  effect,  but  the  nearest  ap- 
proach to  such  an  admission  has  been  that  the  witness  thinks  it  was 
about  the  time  of  the  contract  being  placed  upon  the  record  that  he 
first  knew  of  it.  He  declares  positively  that  they  objected  to  the 
making  of  the  contract,  and  presumed  and  supposed  that  it  was  not 
made  at  the  time  it  was.  If  the  information  had  been  given,  or  the 
knowledge  of  it  could  have  been  brought  home  to  the  complainant  in 
any  way,  it  was  the  duty  of  the  Camps  to  show  such  to  be  the  case ; 
which  they  have  failed  to  do.  It  is  not  sufficient  to  contend  that  be- 
cause a  party  could  not  state  positively  the  time  that  he  was  first  in- 
formed of  a  fact  that  it  must  have  been  at  a  time  different  from  that 
which  he  represented  according  to  the  best  of  his  knowledge  and  rec- 
ollection. It  does  not  appear  that  the  defendants  Camp  made  any  ex- 
amination of  the  amounts  of  advances  due  the  complainant  by  the 
defendant  Thaggard,  but  relied  upon  report  and  hearsay;  nor  has  it 
been  shown  that  in  any  way  they  gave  notice  to  the  original  mortgagee. 
I  therefore  must  find  with  the  master  that  there  was  no  reason  shown 
why  the  advances  made  between  the  28th  of  September  and  the  23d 
of  March  were  not  made  in  good  faith,  and  upon  the  security  of  the 
existing  mortgage. 

It  is  also  contended  that  there  were  certain  large  amounts  paid  be- 
tween these  dates  which  could  not  properly  be  classed  as  advances. 
The  testimony  shows  that  the  payments  were  made  upon  drafts  prop- 
erly drawn  by  the  defendant  Thaggard,  and  were  in  the  direct  line  of 
the  business  in  which  he  was  engaged,  viz.,  purchasing  land  and  timber 
for  turpentine  purposes.  I  therefore  find  that  lien  of  the  outstanding 
mortgage  was  superior  to  the  contract  of  the  defendants  Camp. 

The  ninth  exception  presumes  a  finding  that  I  do  not  think  is  justified 
by  the  record.  I  fail  to  find  that  any  of  the  advances  made  after  the 
knowledge  of  the  contracts  had  come  to  the  complainant  herein  have 
entered  into  the  amount  found  by  the  master.  It  was  within  the  dis- 
cretion of  the  complainant  to  credit  the  amounts  received  from  the  de- 
fendant Thaggard  upon  such  portions  of  the  accounts,  if  they  had  been 
kept  separate,  in  the  absence  of  any  direction  or  request  to  the  con- 
trary, as  would  protect  the  creditor  to  the  greatest  extent.  In  the 
event  of  a  secured  and  an  unsecured  indebtedness,  he  had  the  right  to 
credit  the  payments  to  his  unsecured  indebtedness,  knd  leave  the  se- 
curity on  the  amount  still  due. 

It  has  been  contended  in  behalf  of  the  tenth  exception  that  the 
amouat  of  labor  required  from  the  complainant's  counsel  in  the  contest 
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between  the  complainant  and  the  defendant  Thaggard  did  not  justify 
the  amount  of  fee  allowed  by  the  master,  because  the  bill  was  taken  pro 
confesso,  and  that  no  continued  litigation  was  required,  and  that  there 
should  not  be  taken  into  consideration,  in  determining  such  fee,  the 
amount  of  labor  which  has  been  necessitated  by  the  contest  between  the 
complainant  and  the  defendants  Camp.  I  cannot  accept  this  view  of  the 
case.  The  defendants  Camp  have  necessitated  a  large  amount  of 
litigation,  which  the  counsel  for  the  complainant  have  been  compelled 
to  meet,  and  I  consider  that  the  master  was  fully  justified  in  finding  that 
the  fee  allowed  was  a  reasonable  one  for  the  nature  and  amount  of  la- 
bor performed  by  complainant's  counsel.  It  will  therefore  be  ordered 
that  the  exceptions  to  the  master's  report  be  overruled,  and  such  report 
confirmed,  and  that  the  amounts  found  due  therein  be.  considered  and 
held  justly  due  by  the  defendants  to  the  complainant,  and  fully  secured 
by  the  mortgages  alleged  in  said  bill. 

But  while  the  complainant  is  entitled  to  the  amount  found  to  be 
due,  there  appear  to  be  certain  equities  in  regard  to  the  sale  of  the 
lands  involved  in  this  suit  which  would  justify  a  recognition  by  this 
court,  and  I  know  of  no  authority  of  law  or  principle  of  equity  that 
permits  the  mortgagee  to  determine  the  mode  and  manner  or  order  of 
sale  of  different  pieces  of  property  which  might  result  to  the  injury 
of  another,  unless  the  same  is  required  by  a  necessity  of  protect^pg  the 
mortgagee  in  his  entire,  rights.  I  have  heretofore  held  in  this  case 
that  the  lands  covered  by  the  contract  of  the  Camps  only  passed  to  them 
either  at  the  option  of  the  grantor,  Thaggard,  or  by  the  lapse'of  three 
years  from  the  time  of^making  the  supplemental  contract  (the  28th  of 
Sq)tember,  1903).  If  the  lien  of  the  complainant  can  be  satisfied  by 
the  property  not  involved  in  that  contract  and  the  use  of  such  timber 
land  for  turpentining  until  that  time,  the  complainant  has  no  reason 
to  object.  It  will  therefore  be  ordered  that,  if  the  amounts  found  due 
by  the  master  are  not  paid  within  10  days,  the  master  shall  proceed  to 
advertise  and  sell  all  of  the  property  covered  by  the  several  mortgages 
in  said  bill  alleged,  but  in  such  sale  the  property  not  included  in  and 
covered  by  the  contracts  of  Thaggard  with  the  Camps  be  offered  first 
in  such  lots  as  will  bring  the  highest  amounts ;  that  then  there  be  of- 
fered the  right  of  working,  for  turpentine  purposes,  the  lands  covered 
by  said  contract,  up  to  the  28th  day  of  September,  1903 ;  that,  if  the 
proceeds  of  such  sales  do  not  equal  the  amdunt  found  to  be  due  by 
the  master,  the  defendants  Camp  be  permitted  to  redeem  such  lands  as 
are  covered  by  their  contracts  and  remain  unsold  by  paying  to  the  com- 
plainant any  residue  of  the  indebtedness  which  may  then  remain  due. 
The  right  of  occupation  of  such  land  not  to  attach  imtil  the  28th  of 
September,  1903.  It  is  further  ordered  that  if  such  defendants  Camp, 
for  the  space  of  three  days  after  the  residue  remaining  due  is  settled 
and  determined,  fail  and  refuse  to  so  redeem  such  lands,  the  master 
will  then  proceed  to  advertise  and  sell  the  same,  and  pay  there- 
from the  residue  of  the  indebtedness  thus  found,  together  with  all  the 
interest,  costs,  and  charges  herein  incurred  and  expended. 
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UNITBD  STATfSS  ▼.  WALKER  et  aL 

(District  CJourt;  Bi  D.  PennflylTaiila.    AprU  7, 1901) 

No.  2. 

1.  Bonds— LlABILHT  of  PBIIICIPAZr-BZTBITT. 

Where,  in  an  action  on  a  bond«,  tbe  yerdict  la  less  than  the  pmal  sum* 

with  interest,  it  is  no  objection  to  the  recoyery,  so  far  as  the  principal 
debtor  is  concerned,  that  the  yerdict  exceeds  the  sum  named  on  the  face 
of  the  bond. 

Motion  for  a  New  Trial 

Tames  B,  Holland  and  William  M.  Stewart,  for  the  United  States. 
William  E.  McCall,  Jr.,  for  defendant 

J.  B.  McPHERSON,  District  Judge.  This  was  a  suit  upon  a  bond 
in  the  penal  sum  of  $250,  given  to  secure  the  faithful  performance  of 
a  contract  to  deliver  certain  machinery  to  the  Mare  Island  Navy  Yard. 
The  verdict  is  for  $370,  made  up  of  $220.84  principal,  and  $149.16  in- 
terest thereon  for  about  11  years,  and  the  question  for  consideration  is 
whether  the  plaintiff  may  recover  more  than  the  penal  sum  named  in 
the  bond.  So  far  as  the  surety  is  concerned,  the  limit  of  its  liability 
may  perhaps  be  the  penal  sum — no  such  question  is  now  raised  in  its 
behalf— ^but  I  think  that  the  principal  is  liable  for  the  full  amount  of 
the  verdict.  This  seems  to  be  settled,  both  in  Pennsylvania  (Perit  v. 
Wallis,  2  Dall.  253,  i  L.  Ed.  370 ;  Weikel  v.  Long,  55  Pa.  238 ;  New 
Holland  Turnpike  Co.  v.  Lancaster  Co.,  71  Pa.  442),  and  also  in  the 
federal  courts  (U.  S.  v.  Meeker,  Fed.  Cas.  No.  15,757;  U.  S.  v.  Arnold, 
Fed.  Cas.  No.  14469;  Randle  v.  Barnard  [C.  C]  99  Fed,  353).  See, 
also,  the  very  careful  and  elaborate  notes  in  Fraser  v.  Little,  87  Am, 
Dec.  745,  and  in  Griffith  v,  Rundle,  55  L.  R.  A.  381,  where  the  whole 
subject  is  so  clearljr  and  satisfactorily  treated  that  nothing  more  need 
now  be  said  about  it.  No  doubt  there  is  a  good  deal  of  conflict  among 
the  decisions,  but  the  modem  cases  seem  to  be  decidedly  in  favor  of  the 
principal's  liability  beyond  the  penal  sum  of  his  bond.  Indeed,  in  view 
of  one  of  the  provisions  of  the  contract  under  consideration,  the 
amount  of  tfie  verdict  might  perhaps  have  been  the  penal  sum  itself, 
with  interest  thereon  either  from  the  date  of  suit  or  from  the  actual 
breach ;  for  one  of  the  covenants  of  the  contract  is  as  follows : 

"If  said  party  of  tbe  lirst  part  shall  fall  In  any  respect  to  perform  this  con- 
tract on  his  part,  it  may  at  the  option  of  the  United  States  be  declared  null 
and  void  without  prejudice  to  the  right  of  the  United  States  to  recover  for 
defaults  herein  or  violations  hereof,  and  for  such  default  the  United  States 
may  demand  and  recover  of  said  party  of  the. first  part  and  his  representatives 
aforesaid  as  liquidated  damages  a  sum  of  money  equal  to  the  penalty  of  the 
bond  accompanying  this  contract" 

Without  Insisting  upon  this  point,  however,  I  think  the  weight  of 
authority  supports  the  position  that  since  the  verdict  is  less  than  the 
penal  sum  with  interest  it  is  no  objection  to  the  recovery,  so  far  at 

1 1.  See  Bonds,  vol.  Si  Cent  Dig.  8  243. 
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least  as  the  principal  debtor  is  concenied,  that  the  Verdict  exceeds  the 
sum  named  on  the  face  of  the  bond. 

On  the  merits,  also,  the  motion  for  a  new  trial  must  be  denied.  This 
litigation  has  been  pending  for  ii  years.  There  have  been  two  ver- 
dicts, both  in  favor  of  the  government,  and  the  time  has  come^  I  think, 
to  bring  the  dispute  to  an  end. 

A  new  trial  is  refused. 


BDISON  T.  THOMAS  A.  BDISON,  JR.,  CHEMICAL  CO. 

(Circuit  Court,  D.  Delaware.    Marcb  28,  IMt) 

No.  23e. 

1*  Tbadx-Mabks— RXOISTBATIOn. 

Act  March  3,  1881,  c.  138,  21  Stat  502,  1  Snpp.  Rev.  St  p.  822  [U.  8. 
Comp.  St  1901,  p.  8401J,  providing  for  the  registration  of  trade-marks  and 
their  protection,  does  not  create  any  trade-mark,  but  on  its  face  presup- 
poses the  existence  of  a  valid  trade-mark  which  may  be  registered  on 
compliance  with  the  requirements  of  the  law. 

2.  8amb~Intbinokiceivt. 

If,  owing  to  non-oomplianee  with  the  provisions  of  the  act,  the  registra* 
tion  of  a  vaUd  trade-mark  be  void,  the  trade-mark  Is  not  tliereby  nullified 
or  injuriously  affected,  but  still  retains  the  nature  and  properties  of  a 
common  law  trade-mark,  for  the  infringement  of  which  suit  may  be 
maintained  in  the  federal  courts,  if  the  requisite  diversity  of  citizenship 
exists  and  the  requisite  jurisdictional  ajoount  is  involved. 

(Syllabus  by  the  Court) 

In  Equity. 

Howard  W.  Hayes,  for  complainant. 
William  B.  Whitney,  for  defendant. 

BRADFORD,  District  Judge.  The  Thomas  A.  Edison,  Jr.,  Chem- 
ical Company,  a  corporation  of  Delaware,  has  demurred  to  a  bill 
brought  against  it  by  Thomas  A.  Edison,  a  citizen  of  New  Jersey,  for 
alleged  infringement  of  a  trade-mark.  In  substance  the  bill  is  to  the 
effect  that  the  complainant  was  December  15, 1897,  and  ever  since  has 
been,  and  now  is  domiciled  in  the  United-  States,  and  was  on  that  day, 
and  ever  since  has  been,  and  now  is  "the  owner  of  a  trade-mark  for 
phonographs,  phonographic  supplies,  kinetoscopes,  kinetoscope  films, 
numbering  machines,  batteries,  X-ray  apparatus,  electromedical  ap- 
pliances, and  other  philosophical  and^  scientific  apparatus,  then  and 
still  used  by  your  orator  in  commerce  with  foreign  nations,"  includ- 
ing, among  others.  Great  Britain,,  France  and  Germany,  "consisting 
of  the  autographic  name  'Thomas  A.  Edison,'  the  words  and  letter 
being  formed  in  characteristic  autographic  script  with  the  loop 
of  the  first  letter  extending  above  and  over  the  other  letters  consti- 
tuting the  mark,  the  essential  feature  of  which  is  the  word  'Edison' 
formed  in  characteristic  autographic  script";  that  the  complainant 
having  in  all  respects  complied  with  the  provisions  of  law  and  the  reg- 
ulations prescribed  by  the  Commissioner  of  Patents  relating  to  the 
registration  of  trade-marks,  duly  obtained  June  19,  1900,  the  registra- 
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tion  and  a  certificate  of  registration  of  his  above  mentioned  trade- 
mark for  use  in  connection  with  "phonographs,  parts  of  phonog^phs, 
phonographic  blanks,  kinetoscopes,  kinetoscope-films,  numbering- 
machines,  batteries,  X-ray  apparatus,  and  electromedical  appliances" ; 
that  since  the  registration  of  his  trade-mark  the  complainant  has 
manufactured  and  sold  large  numbers  of  batteries  and  electromedical 
apparatus  and  other  scientific  apparatus  both  in  the  United  States 
and  in  many  foreign  countries,  and  the  defendant,  without  his  license, 
has  manufactured  and  sold  a  large  number  of  batteries  and  electro- 
medical apparatus  called  the  "Magno- Electric  Vitalizer,"  having  sub- 
stantially the  same  descriptive  properties  as  the  batteries  and  electro- 
medical apparatus  referred  to  in  the  registration  of  the  trade-mark, 
upon  each  of  which  was  placed  or  caused  to  be  placed  by  the  defend- 
ant the  complainant's  trade-mark,  or  a  copy,  counterfeit  or  colorable 
imitation,  so  nearly  resembling  it  as  to  be  likely  to  cause  confusion 
or  mistake  in  the  mind  of  the  public  and  to  deceive  purchasers ;  that 
this  suit  is  between  citizens  of  different  states ;  and  that  the  matter 
actually  in  controversy  exceeds  the  sum  or  value  of  $2,000,  exclusive 
of  interest  and  costs.  The  bill  contains  the  usual  prayers.  The 
causes  of  demurrer  are  that  "the  registration  of  the  complainant's 
alleged  trade-mark  and  the  certificate  of  registry  of  the  said  alleged 
trade-mark  issued  to  the  complainant,  as  set  forth  in  said  bill,  and 
each  and  every  part  thereof,  are  void  and  of  no  effect  in  law,  because 
that  the  statement  which  the  complainant  caused  to  be  recorded  in 
the  Patent  Office  did  not  comply  with  the  conditions  and  require- 
ments of  the  law  in  such  case  made  and  provided,  and  further,  be- 
cause that,  without  authority  of  law  and  contrary  to  the  provisions  . 
of  the  statute  in  such  case  made  and  provided,  the  said  registration 
was  had^  and  the  said  certificate  of  registry  was  issued,  for  a  trade- 
mark for,  and  comprising  more  than  a  single  class  of  merchandise." 
Whatever  may  be  the  ultimate  deter/nination  of  this  case,  I  am  sat- 
isfied that  the  demurrer  should  not  be  sustained.  It  is  confined  to  the 
allegations  of  the  bill  touching  the  registration  of  the  trade-mark. 
If  it  be  assumed  that  the  registration  did  not  conform  to  law  and 
was  a  nullity,  it  would  by  no  means  necessarily  follow  from  that  fact 
that  no  bill  could  be  maintained  for  an  infringement  of  the  trade- 
mark. The  Act  of  March  3,  1881,  c  138,  21  Stat.  502,  i  Supp.  Rev.  St. 
p.  322  [U.  S.  Comp.  St.  1901,  p.  3401],  providing  for  the  registration  of 
trade-marks  and  their  protection,  does  not  create  any  trade-mark. 
Upon  its  face  it  presupposes  the  existence  of  a  valid  trade-mark  which 
may  be  registered  on  compliance  with  the  requirements  of  the  law. 
Registration  under  the  act  does  not  affect  in  any  manner  the  nature 
or  function  of  the  trade-mark.  Its  only  effect  is  to  confer  upon  the 
owners  of  trade-marks  certain  benefits  or  privileges  which  they  would 
not  otherwise  possess.  If,  owing  to  non-compliance  with  the  provi- 
sions of  the  act,  the  registration  of  a  trade-mark  be  void,  the  trade- 
mark is  not  thereby  nullified  or  injuriously  affected,  but  still  retains 
the  nature  and  properties  of  a  common  law  trade-mark,  for  the  in- 
fringement of  which  suit  may  be  maintained  in  the  federal  courts  if 
the  requisite  diversity  of  citizenship  exists  and  the  requisite  jurisdic- 
tional amount  is  involved.    Here  both  appear  upon  the  record. 
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There  is  no  ground  of  demurrer,  nor  has  it  been  contended  by  coun- 
sel, that  the  alleged  trade-mark  of  the  complainant  is  not  in  its  nature 
or  characteristics  a  mark,  word  or  symbol  capable  of  appropriation  as 
a  valid  common  law  trade-mark.  Assuming  it  to  be  valid,  it  could 
be  appropriated  and  affixed  by  the  complainant  as  well  to  many  arti- 
cles as  to  only  one,  and  could  be  infringed  as  well  with  respect  to 
only  one  as  to  many ;  and  the  allegations  of  the  bill  and  its  prayers 
are  broad  enough  to  support  a  decree  for  the  complainant  even  on  the 
assumption  that  the  registration  of  his  trade-mark  was  a  nullity. 
On  the  whole  I  think  that  this  case  should  be  decided  not  on  the  de- 
murrer but  only  after  a  hearing  on  proper  pleadings  and  evidence. 
The  demurrer  must,  therefore,  be  overruled  with  costs,  and  the  de- 
fendant required  to  answer  or  plead  to  the  bill  by  the  first  rule  day  in 
May  next,  with  the  right  to  set  forth  in  its  pleadings  the  matters  re- 
ferred to  in  the  causes  of  demurrer. 


8PBBBY  &  HUTCHINSON  GO.  T.  MBCHANIGS'  CLOTHING  CXX 

(Circuit  Court,  D.  Rhode  Island.    March  10,  1004.) 

Na  2,661. 

1.  PBKLnnif  ABT  TifjTTNCTioif— Grounds  fob  Modifioatxcn. 

A  preliminary  injunction  restraining  defendants  from  nslng  trading 
■tamps  issued  by  complainant,  based  on  a  finding  that  a  portion  of  the 
stamps  in  defendant's  possession  were  obtained  in  fraud  of  complainant's 
rights,  will  not  be  modified  on  application  of  defendants  to  permit  them 
to  use  stamps  acquired  by  them  after  its  issuance  in  a  different  and  law- 
ful manner,  where  the  question  of  their  right  to  use  stamps,  even  when 
80  obtained,  is  in  issuet  and  was  expressly  reserved  for  determination 
<m  final  hearing. 

In  Equity.    On  petition  for  modification  of  a  decree  for  a  prelimi- 
nary injunction. 
See  128  Fed.  8oa 

Tillinghast  &  Murdock  and  W.  Benton  Crisp,  for  complainant 
Edward  D.  Bassett,  for  defendant. 

BROWN,  District  Judge.  The  defendants  seek  to  modify  the  pre- 
liminary injunction,  not  upon  the  ground  that  it  was  improvidently 
issued,  but  because  of  matters  that  have  occurred  subsequent  to  the 
entry  of  the  decree.  Assuming,  for  this  petition,  that  the  defendants 
have  duly  advertised  their  lack  of  authority  from  the  Sperry  &  Hutch- 
inson Company  to  issue  trading  stamps,  and  that  this  is  generally 
known,  is  this  a  sufficient  reason  to  move  this  court  to  affirmative 
action?  By  their  wrongful  acts  the  defendants  were  brought  under 
injunction,  and  therefore,  upon  this  petition,  have  not  the  advantages 
of  a  defendant  resisting  a  preliminary  injunction  on  the  ground  of 
doubt  as  to  a  legal  right,  but  become  moving  parties,  with  the  bur- 
den of  showing  cause  for  a  modification  of  the  injunction.  The  in- 
junction was  granted  on  the  ground  of  unfair  and  fraudulent  intcrfer- 


Digitized  by 


Google 


1016  128  FEDERAL  REPORTER. 

ence^witli  the  complainant's  contracts  and  with  its  property.  The 
advertisements  containing  a  representation  of  authority  from  the 
complainant  were  but  one  feature.  In  addition  to  this  was  the  in- 
ducement of  breaches  of  contract,  and  the  procurement  of  trading 
stamps  by  this  means,  as  well  as  by  offers  of  redemption.  While  the 
court  was  of  the  opinion  that  the  complainant  had  failed  to  show  title 
to  the  stamps  which  ,the  defendants  had  acquired  from  the  general 
public,  the  question  of  the  effect  upon  this  case  of  the  doctrine  stated 
in  National  Telegraph  News  Co.  v.  Western  Union  Telegraph  Co., 
119  Fed.  294,  56  C.  C.  A.  198,  60  L.  R-  A.  805,  was  expressly  reserved 
to  final  hearing.  While  it  was  said  that  this  point  was  doubtful  and 
debatable,  yet  it  cannot  be  said  that  the  contention  of  the  complain-  ' 
ant  that  it  is  entitled  to  restrain  the  use  of  trading  stamps  for  adver- 
tising purposes  by  persons  not  authorized  by  the  Sperry  &  Hutch- 
inson Company  is  frivolous,  or  manifestly  unsound.  The  case  is  a 
novel  one,  and  no  decision  has  been  cited  which  touches  the  precise 
questions  raised.  The  complainant  has  an  extensive  advertising  busi- 
ness. One  of  the  instruments  of  this  business  is  the  trading  stamp. 
To  employ  it  otherwise  than  in  the  manner  intended  would  doubtless 
result  in  a  serious  damage  to  the  complainant's  business,  without 
corresponding  advantages  to  persons  competing  with  the  complain- 
ant as  these  defendants  have  done.  The  defendants,  in  effect,  now 
ask  that  this  question  be  decided  before  final  hearing,  not  to  protect 
rights  which  accrued  to  them  before  the  entry  of  the  injunction,  but 
presumably  because,  since  the  injunction,  they  have  procured,  or 
because  they  propose  to  procure,  trading  stamps  other  than  those  im- 
pounded in  this  court.  Being  under  an  injunction  against  the  use 
of  trading  stamps,  and  having  notice  of  the  question  reserved  for  final 
hearing,  they  have  voluntarily  chosen  to  acquire  these  stamps,  know- 
ing that,  until  they  could  move  this  court  to  affirmative  action,  they 
could  not  dispose  of  them. 

In  General  Electric  Co.  v.  Re-New  Lamp  Co.  (C.  C.)  121  Fed.  164, 
170,  it  was  said: 

"With  full  knowledge  It  assumed  a  new  risk,  ♦  ♦  ♦  and  the  further 
risk  of  litigating  norel  points  of  law.  Under  such  circumstances  we  think 
that  a  risk  voluntarily  assumed  before  litigation  may  be  continued  until  the 
rights  of  the  parties  are  established  on  final  hearing." 

This  is  applicable  to  a  defendant  who  seeks  affirmative  action  of 
the  court  based  upon  matters  arising  since  the  granting  of  an  injunc- 
tion. 

It  has  already  been  said  that  the  defendants  are  not  deprived  of  any 
lawful  rights  in  losing  the  benefit  of  their  previous  advertisements. 
Upon  this  petition,  therefore,  they  stand  simply  in  the  position  of  per- 
sons who  have  acquired  trading  stamps  in  reliance  upon  their  views 
of  a  legal  question  which  has  been  expressly  reserved  for  final  hear- 
ing. To  grant  this  petition  would  involve  a  decision  of  the  point 
reserved ;  an3,  if  the  decision  on  the  interlocutory  motibn  should  be  in 
favor  of  the  defendants,  and  that  rendered  on  final  hearing  were  in 
favor  of  the  complainant,  the  complainant  thereby  would  suffer 
irreparable  damage,  while  the  result  of  denying  the  petition  would  be 
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to  preserve  the  status  quo  without  subjecting  the  defendants  to  any 
other  inconvenience  than  that  of  the  delay  incident  to  the  preparation 
of  the  case  for  final  hearing. 

In  Cotting  v.  Kansas  City  Stock  Yards  Co.  (C  C.)  82  Fed.  850, 
Judge  Thayer,  though  deciding  to  dismiss  a  bill,  yet  continued  an  in- 
junction in  order  to  maintain  the  status  quo,  and  to  prevent  irrep- 
arable injury  pending  an  appeal.    See,  also,  Hovey  v.  McDonald,  109 


U.  S.  150,  161,  3  Sup.  Ct.  136,  27  L.  Ed.  888;  Allison  v.  Corson, 
""ed.  q8i,  32  C.  C.  A.  12. 
In  Rogers  Co.  v.  International  Silver  Company,  118  Fed.  133,  55 


C.  C.  A.  83,  it  was  urged  that  the  interlocutory  injunction  was  too 
broad,  in  that  it  might  prevent  the  pursuit  of  a  legitimate  business 
under  some  future  contingencies;  yet  the  Circuit  Court  of  Appeals 
for  this  Circuit  said: 

''It  is  impossible  for  courts,  witb  referenoe  to  proceedings  of  this  character, 
to  anticipate  all  future  possibilities,  so  that  temporary  injunctions  relate  ordi- 
narily to  conditions  as  they  exist  when  the  injunction  is  ordered." 

While,  upon  a  proper  ishowing  affecting  the  grounds  upon  which 
an  injunction  was  originally  issued,  or  setting  up  new  matter  from 
which  it  appears  that  to  continue  an  injunction  wfvld  result  in  seri- 
ous or  unnecessary  injury,  an  injunction  may  be  modified,  yet,  in  my 
opinion,  such  showing  has  not  been  made  upon  this  petition,  since  the 
new  matter  goes  only  to  a  portion  of  the  evidence  upon  which  the 
injunction  was  panted,  and  does  not  show  a  situation  where  serious 
or  unnecessary  injury  will  follow  its  continuance. 

Petition  denied. 


MEMOKANDUM  DECISIONS. 


AMERIOAN  SUGAR  REFINING  CO.  T.  RUTAN,  Internal  Revenue  Col- 
lector. (Circuit  Court  of  Appeals,  Third  Circuit  March  29,  1904.)  No.  51. 
In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey. 

PER  CURIAM.  Hiis  cause  came  on  to  be  heard  on  the  transcript  of  rec- 
ord from  the  Circuit  Court  of  the  United  States  for  the  District  of  New  Jer- 
sey; and,  stipulation  of  counsel  being  presented  in  open  court,  wherein  it 
was  agreed  by  counsel  for  the  defendant  in  error  that  the  judgment  in  said 
cause  be  reversed,  with  directions  to  the  Circuit  Court  to  enter  judgment  for 
the  plaintiff,  not  only  to  the  extent  and  for  the  amount  awarded  by  the  said 
j*jdgment  of  the  said  'Circuit  Court,  but  also,  in  addition  thereto,  for  the 
amount  of  taxes  paid  by  the  plaintiff  to  the  said  collector  upon  receipts  from 
interest  and  dividends,  with  interest  upon  such  payments  from  the  several 
dates  when  the  same  were  made,  it  is,  on  consideration  whereof,  now  here 
ordered  and  adjudged  by  this  court  that  the  judgment  of  the  said  Circuit 
Court  in  this  cause  be,  and  the  same  is,  hereby  reversed;  and  it  is  further 
ordered  that  this  cause  be  remanded  to  the  said  Circuit  Court,  with  directions 
to  enter  judgment  in  favor  of  the  plaintiff  in  accordance  with  the  stipulation 
filed  in  said  causa    123  Fed.  979. 
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B.  LOWBNSTEIN  &  BROS.  ▼.  THOMAS  et  a!.  (Cir<Jult  Court  of  Appeals, 
Fifth  Circuit  January  6,  1904.)  No.  1,125.  Petition  to  Reviae  and  Super- 
intend the  Proceedings  of  the  District  Court  of  the  United  States  for  the 
Northern  District  of  MississippL  John  W.  Apperson,  for  petitioners.  Wm. 
C.  McLean,  for  respondents.  Before  PARDEE,  McCORMICK,  and  SHELBY, 
Circuit  Judges. 

PER  CURIAM.  In  the  former  decree  entered  In  this  case,  on  December 
14th  of  the  present  term,  we  erroneously  affirmed^  when  we  should  have  re- 
versed. Now,  therefore,  said  decree  Is  recalled  and  yacated,  and  it  is  ordered 
that  the  following  be  entered  In  lieu  thereof,  to  wit:  The  decision  in  this 
case  has  been  withheld  to  await  action  of  the  Supreme  Court  on  appeal  in 
Kahn  ▼.  Cone  Export  &  Commission  Company,  decided  by  this  court  March 
15,  1902,  and  reported  in  115  Fed.  290,  53  C.  C.  A.  92,  wherein  the  same  ques- 
tion of  preference  was  inyolved;  and,  said  appeal  having  been  dfismissed  by 
reason  of  the 'decision  of  the  Supreme  Court  on  the  points  Involved  in  Jaquith 
V.  Alden,  189  U.  S.  78,  23  Sup.  Ct  649,  47  L.  Ed.  717,  we  now  reverse  the  de- 
cree of  the  District  Court,  with  costs,  and  remand  the  cause,  with  instructions 
to  allow  the  claims  of  Boyd,  Lunham  &  Co.  and  of  the  Carlton  Dry  Goods 
Company  against  the  estate  of  Wright  &  Berryhill,  bankrupts,  as  presented, 
and  to  allow  the  claim  of  B.  LoWenstein  &  Bros,  against  the  estate  of  Wright 
&  Berryhill,  as  presented,  upon  the  surrender  by  said  Lowenstein  &  Bros,  of 
the  sum  of  $135.04,  the  last-mentioned  sum  being  the  amount  of  actual  pref- 
erence received  by  said  B.  Lowenstein  &  Bros,  from  Wright  &  Berryhill,  bank- 
rupts, within  four  •souths  prior  to  the  adjudication  In  bankruptcy,  and  to 
otherwise  proceed  in  said  cause  according  to  the  opinion  of  this  court  In  Kahn 
V.  Cone  Export  &  Commission  Ca  and  the  opinion  of  the  Supreme  Court  in 
Jaqulth  T.  Alden. 


CITY  OP  CHESTER  ▼.  PETER  HAGAN  &  CO.  (Circuit  Court  of  Appeals, 
Third  Circuit  March  22,  1904.)  No.  2.  Appeal  from  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Pennsylvania. 

ACHESON,  Circuit  Judge.  This  cause  came  on  to  be  heard  on  the  transcript 
of  record  from  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  and  on  motion  of  counsel  for  the  appellant  that  said 
cause  be  dismissed.  It  Is  now  here  ordered,  adjudged,  and  decreed  by  this 
court  that  the  appeal  from  the  said  District  Court  be,  and  the  same  is  here- 
by, dismissed  at  the  costs  of  appellant    See  116  Fed.  223. 
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COCHRAN  et  al.  ▼.  MONTGOMERY  COUNTY.  (Circuit  Court  of  Appeals. 
Fifth  Circuit  April  5,  1904.)  No.  1,343.  In  Error  to  the  Circuit  Court  of 
the  United  States  for  tlie  Middle  District  of  Alabama.  Edgar  H.  Cans,  Thos. 
A.  Whelan,  Thos.  H.  Watts,  and  Alexander  Troy,  for  plaintiffs  in  error.  Wil- 
•  liam  L.  Martin,  John  6.  Finley,  and  J.  F.  Stallings,  for  defendant  in  error. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  This  case  has  heretofore  been  twice  before  this  court 
On  this  writ  of  error  no  new  questions  are  raised,  except  in  regard  to  the  al- 
lowance of  interest,  and  as  to  that  the  Circuit  Court  ruled  correctly,  and  Its 
Jud^^ent  should  be  affirmed ;  and  it  la  so  ordered*    See  126  Fed.  456. 


COULTER,  AuditOT,  ▼.  WEIR.  (Circuit  Court  of  Appeals,  Sixth  Circuit 
February  13,  1904.)  Nos.  1,222,  1,223.  Appeals  from  the  Chrcuit  Court  of  the 
United  States  for  the  Eastern  District  of  Kentucky.  John  W.  Ray,  for  ap- 
pellant Lawrence  Maxwell,  Jr.,  for  appellee.  Before  LURTON,  SEVERENS, 
and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  These  two  cases  involve  the  taxes  assessed 
against  the  Adams  Express  Company  for  1897  and  1898.  They  were  heard 
with  Coulter,  Auditor,  ▼.  Wier,.  President  Adams  Express  *  Company  (No. 
1,224;  C.  C.  A.)  127  Fed.  897,  just  disposed  of  by  an  opinion  which  covers 
all  the  questions  arising  upon  these  appeals.  The  decree  in  each  case  will 
be  reversed,  so  far  as  relief  is  sought  against  the  taxes  claimed  by  the  com- 
monwealth of  Kentucky,  and  affirmed,  so  far  as  the  defendant  is  restrained 
from  certifying  the  valuations  for  local  assessments^  except  as  corrected. 
The  costs  of  appeal  In  each  case  will  be  divided. 


OOUI/TBR,  Auditor,  v.  FARGO.  (Circuit  Court  of  Appeals,  Sixth  Circuit 
February  13,  1904.)  No.  1,227.  Appeal  from  the  Circuit  Court  of  the  United 
States  for  th6  Eastern  District  of  Kentucky.  John  W.  Ray,  for  appellant 
Lawrence  Maxwell,  Jr.,  for  appellee.  Before  LURTON,  SEVERENS,  and 
RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  This  case  involves  the  taxes  assessed  against 
the  American  Express  Company  for  1899,  1900,  and  1901.  The  questions  are 
identical  with  those  dealt  with  in  Coulter  v.  Weir  (C.  C.  A.)  127  Fed.  897,  and 
the  result  must  be  governed  by  the  opinion  in  that  case.  The  bill  will  be 
dismissed,  so  far  as  relief  is  sought  against  the  taxes  claimed  against  the 
state,  being  in  effect  a  suit  against  the  state  as  to  those  taxes.  The  juris- 
dictional amount  requisite  to  sustain  the  suit  for  the  purpose  of  restraining 
the  defendant  from  certifying  the  valuations  to  the  county  court  clerks  of 
the  state  as  a  basis  tcr  local  assessment  is  sufficient,  irrespective  of  the 
amount  claimed  by  the  state,  and  the  decree  in  all  other  particulars  will  there- 
fore be  affirmed.    The  costs  of  appeal  will  be  divided* 


THE  OLADESTRY.  (Circuit  Court  of  Appeals,  Second  Circuit  February 
28, 1904.)  No.  lia  Appeal  from  the  District  Court  of  the  United  Statea  for  the 
Eastern  District  of  New  York.  This  cause  comes  here  on  appeal  tnym  a  decree 
in  favor  of  libelant  for  injuries  received  while  working  in  a  gang  of  stevedores 
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discharging  timber  from  the  steamship  Qladestry.  J.  Parker  Klrlln,  for  ap- 
pellant Fredk.  B.  Bailey,  for  appellee.  Before  LACOMBE,  TOWNSEND, 
and  COXE,  Circuit  Judges. 

PER  CURIAM.  This  cause  Is  on  all  fours  with  The  Qladestry  (opinion 
In  which  Is  handed  down  herewith)  128  Fed.  691.  Decree  affirmed,  with  in- 
terest and  costs. 


HALLOCK  et  al.  ▼.  BABCOCK  MFQ.  CO.  (Circuit  Court  of  Appeals,  Second 
Circuit  Biarch  2,  1904.)  No.  188.  Appeal  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New  Tork.  Howard  Denlson,  for  appel- 
lant Marcellus  Bailey,  for  appellees.  Before  WALLACE,  LACOMBB,  and 
TOWNSBND,  Circuit  Judges. 

PER  CURIAM.  On  the  record  as  it  stands  we  are  not  prepared  to  decide 
that  the  preliminary  injunction  (124  Fed.  226)  should  not  have  been  granted. 


LOUISVILLE  &  N.  R.  CO.  ▼.  WEST  COAST  NAVAL  STORES  CO.  (Cir- 
cuit Court  of  Appeals,  Fifth  Circuit  March  29,  1904.)  No.  1,323.  In  Error 
to  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of  Florida. 
W.  A.  Blount,  for  plaintiff  in  error.  Jno.  C.  Ayery,  for  defendant  in  error. 
Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PER  CURIAM.  The  questions  inyolyed  on  this  writ  of  error  were  fully 
decided  when  this  case  was  first  before  the  court  See  West  Coast  Naval 
Stores  Company  t.  Louisrille  &  NashviUe  R.  Co.,  121  Fed.  645,  57  a  C  A« 
671.  And,  as  we  adhere  to  the  views  therein  expressed,  the  judgment  of  the 
Circuit  0)urt  is  affirmed. 


MEXICAN  CENT.  RT.  CO.,  Limited,  v.  ROBINSON.  (Circuit  Court  of 
Appeals,  Fifth  Circuit  April  5^  1904.)  No.  1,225.  In  Error  to  the  Circuit 
Court  of  the  United  States  for  the  Western  District  of  Texaa  T.  A.  Falvey 
and  Waters  Davis,  for  plaintiff  in  error.  Millard  Patterson  and  J.  A.  Buck- 
ler, for  defendant  in  error.  Before  PARDEE,  McCORMICK,  and  SHELBY, 
Circuit  Judges. 

PER  CURIAM.  A  majority  of  the  pourt  Is  of  the  opinion  that  there  is  no 
reversible  error  in  the  record,  and  the  Judgment  is  therefore  affirmed. 

PARDEE,  Circuit  Judge  (dissenting).  This  case  was  instituted  in  the  Cir- 
cuit Court  on  the  following  allegation  as  to  jurisdiction :  "The  petition  of  H. 
A.  Robinson,  an  American  dtisen,  and  a  citizen  of  and  a  resident  in  El  Paso 
county,  state  of  Texas,  and  of  the  Western  District  of  Texas,  and  who  com* 
plains  of  the  Mexican  Central  Railway  (Company,  limited,  a  railroad  corpo- 
ration duly  and  legally  incorporated  by  and  under  the  laws  of  the  state  of 
Massachusetts,  and  which  has  its  residence  and  domicile  In  the  said  state 
of  Massachusetts,  and  which  has  a  local  agent  representing  it  In  El  Paso 
county,  Texas."  A  duly  reserved  bill  of  exceptions  shows  the  following  pro- 
ceedings before  the  court :  *'H.  A.  Robinson  v.  The  Mexican  Central  Railway 
Ck)mpany,  Limited.  No.  298.  Be  It  remembered:  That  at  the  April  term 
of  said  court,  A.  D.  1902,  the  above  styled  and  numbered  cause  being  called 
for  trial,  both  plaintiff  and  defendant  announced  ready  for  trial,  whereupon 
a  jury  consisting  of  twelve  good  and  lawful  jurors  were  sheeted  by  the  par- 
ties and  duly  impaneled  by  the  court  to  try  said  cause.  That  the  plaintiff's 
counsel  introduced  plaintiff  himself  as  ^witness,  and  examined  him  fui:y  toucli* 
ing  his  entire  cause  <tf  action  as  set  out  in  his  petition  filed  in  this  cause. 
That  defendant's  counsel,  on  cross-examination  of  plaintiff,  showed  by  him 
that  he  was  born  in  Canada,  and  that  at  the  time  he  was  bom  in  Canada  his 
parents  lived  there,  his  father  having  been  bom  in  England,  and  that  he 
(plaintiff)  had  never  taken  out  any  citizenship  papers,  and  he  did  not  know 
whether  or  not  his  father  had  ever  taken  out  any.  On  making  such  proof 
the  defendant's  counsel  then  made  a  motion  in  writing,  which  was  filed  on 
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the  15th  day  of  April,  1902,  to  dismiss  the  catise,  because  the  evidence  showed 
that  the  plaintiff  was  a  dtljien  of  the  Dominion  of  Canada,  and  not  a  citizen 
of  the  United  States  of  America ;  and  the  court  heard  said  motion  and  stated 
to  counsel  for  plalntlfl  that  he  wonld  sustain  the  same  and  dismiss  this  ac- 
tion, whereupon  the  plaintiff's  counsel  requested  the  court  to  permit  him 
to  withdraw  his  announcement  of  readiness  for  trial  and  to  continue  the  cause 
on  the  ground  of  surprise,  which  request  the  court  granted,  and  the  cause 
was  continued  until  the  November  term  of  this  court  That  defendant's  mo- 
tion to  dismiss  said  cause  was  as  follows,  to  wit :  'H.  A,  Robinson  y.  Mexican 
Central  Railway  Co.,  Limited.  No.  29a  Now  comes  defendant  in  the  above 
styled  and  numbered  cause,  and  moves  the  court  to  dismiss  this  cause 'for  the 
reason  that  it  appears  at  this  stage  of  the  proceedings  from  plaintiff's  own 
testimony  that  he  is  a  citizen  of  the  Dominion  of  Canada,  and  not  a  citizen 
of  the  United  States  of  America,  or  of  the  state  of  Texas,  or  county  of  El 
Paso.  Wherefore  defendant  prays  that  this  cause  be  dismissed  at  plaintiff's 
cost  Falvey  &  Davis,  Attorneys  for  Defendant'  Indorsed:  'Noi  298.  la 
U.  S.  Circuit  Court  H.  A.  Robinson  v.  M.  C.  Ry.  Co.,  Llm.  Defendant's 
Motion  for  Dismissal  for  Want  of  Jurisdiction.  Filed  April  15,  1902.  D. 
H.  Hart,  Clerk.'  That  at  the  November  term  of  said  court,  to  wit,  on  the 
8th  day  of  November,  this  cause  being  again  balled  for  trial,  there  up- 
on came  the  plaintiff  and  presented  its  reply  to  defendant's  objection  to 
the  jinrisdiction  of  the  court,  which  reply  was  filed  on  the  5th  day  of  Novem- 
ber, 1902,  and  is  as  follows:  'In  the  United  States  Circuit  Court,  W.  D.  T. 
H.  A,  Robinson  v.  Mexican  Central  Railway  Co.,  Limited.  No.  298.  Now 
comes  the  plaintiff  herein,  H.  A.  Robinson,  and  for  answer  to  the  defendant's 
plea  or  suggestion  of  want  of  jurisdiction  to  hear  and  determine  this  cause 
states  the  following  facts  to  the  court:  That  this  suit  was  instituted  in  this 
court  by  H.  A,  Robinson  on  the  12th  day  of  September,  1901;  that  on  the 
same  day  the  clerk  of  this  court  issued  a  citation  in  regular  and  proper  form 
for  the  defendant,  which  was  duly  served  upon  the  defendant  on  the  13th 
day  of  September,  A.  D.  1901 ;  that  oa  the  7th  day  of  October,  .1901,  the  de- 
fendant, the  Mexican  Central  Railway  Company,  Limited,  by  its  duly  author- 
ized attorneys,  Falvey  &  Davis,  appeared  and  filed  the  following  answer,  to 
wit:  "In  U.  S.  Circuit  Court,  W.  D.  of  Texas,  October  Term,  1901.  H.  A. 
Robinson  v.  M.  C.  Ry.  Co.,  Ltd«  No.  298.  Now  comes  the  defendant  In  the 
above  styled  and  numbered  cause,  by  its  attorneys,  and,  excepting  to  plain- 
tiff's petition  filed  herein,  says  that  the  matters  and  things  set  fortii  therein 
are  not  sufficient  In  law;  and  of  this  it  prays  the  jud^ent  of  the  court 
[Signed]  Falvey  &  Davis,  Attorneys  for  Defendant  Further  answering  here- 
in, the  defendant,  by  its  attorneys,  comes  and  says  that  it  denies  all  and 
singular  the  allegations  in  plaintiff's  petition  contained,  and  of  this  it  puts 
itself  upon  the  country.  [Signed]  Falvey  &  Davis,  Attorneys  for  Defend- 
ant" That  at  the  October  term,  1901,  of  this  court,  the  plaintiff's  counsel, 
0.  N.  Buckler,  agreed  with  the  defendant's  counsel,  Falvey  &  Davis,  that  for 
that  term  of  the  court  said  cause  should  be  continued,  and  in  pursuance  of 
said  agreement  said  cause  was  continued  by  the  court  until  the  next  succeed- 
ing term  of  this  court  to  wit  the  April  term,  1902.  That  at  the  April  term, 
1902,  said  cause  was  duly  called  for  trial,  and  both  plaintiff  and  the  defend- 
ant announced  ready  for  trial,  whereupon  a  jury'  consisting  of  twelve  good 
and  lawful  jurors  were  selected  by  the  parties  and  duly  impaneled  by  the 
court  to  try  said  cause.  That  the  plaintiff's  counsel  introduced  the  plaintiff 
himself  as  a  witness,  and  examined  him  fully  touching  his  entire  cause  of 
action  as  set  out  in  his  petition  filed  in  this  case.  That  defendant's  counsel, 
on  cross-examination  of  the  plaintiff,  showed  by  him  that  he  was  bom  in 
Canada,  and  that  at  the  time  he  was  born  in  Canada  his  parents  lived  there. 
Upon  making  such  proof  the  defendant's  counsel  then  made  a  motion  in  writ- 
ing, which  was  filed  on  the  15th  day  of  April,  1902,  to  dismiss  the  cause  be- 
cause the  evidence  showed  that  the  plaintiff  was  a  citizen  of  the  Dominion 
of  Canada,  and  not  a  citizen  of  the  United  States  of  America,  and  the  court 
heard  said  motion  and  stated  to  counsel  for  the  plaintiff  that  he  would  sustain 
the  same  and  dismiss  the  action.  Whereupon  the  plaintiff's  counsel  requested 
the  court  to  permit  him  to  withdraw  his  announcement  of  readiness  for  trial, 
and  to  continue  the  cause,  on  the  ground  of  surprise,  which  request  the  court 
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granted,  and  the  cause  was  oontinned  until  the  present  term  of  the  court. 
That  the  defendant  has  never  pleaded  to  the  jurisdiction  of  this  court,  and 
has  never  by  any  proper  pleading  asserted  its  right  to  be  sued  in  the  district 
of  its  domicile.  That  by  appearing  at  the  October  term,  1901,  of  this  court, 
and  filing  a  general  answer,  and  agreeing  that  the  cause  should  be  continued, 
and  at  the  April  term,  1902,  of  this  court,  announcing  ready  for  trial,  assist- 
ing in  Impaneling  the  jury,  it  waived  its  right  to  be  sued  in  the  district  of 
its  domicile,  and  cannot  now  be  heard  to  assert  such  right  for  the  purpose 
of  defeating  the  plaintiff's  right  to  a  trial  of  this  cause  in  this  court  And 
the  plaintiff  expressly  pleads  said  fact  as  constituting  such  waiver.  Where- 
fore the  plaintiff  prays  the  judgment  of  the  court  upon  this  his  plea,  and  also 
prays  that  he  may  be  permitted  to  proceed  with  the  trial  of  this  cause  in  this 
court.  Patterson  &  Buckler,  Attwneys  for  the  Plaintiff.'  It  was  admitted 
that  the  cause  was  continued  by  agreement  at  the  October  term,  1901.  That 
upon  the  reading  of  said  reply  defendant,  by  its  attorneys,  came  and  asked 
leave  to  withdraw  }ts  answer,  filed  at  the  previous  term  of  said  court,  and 
asks  leave  to  insist  upon  its  motion  to  dismiss  said  cause  for  want  of  juris- 
diction, stating  that  at  the  time  it  had  filed  its  original  answer  it  was  not 
aware  that  plaintiff  was  a  citizen  of  Canada,  but  believed  that  he  was  a  citi- 
zen and  resident  of  the  state  of  Texas,  and  of  the  Western  District  of  Texas, 
as*  alleged  in  his  petition.  The  court  refused  to  permit  defendant  to  with- 
draw said  answer,  and  refused  to  permit  it  to  file  and  further  plead  to  the 
jurisdiction  in  this  cause,  but  sustained  plaintitTs  motion,  to  which  action 
and  order  of  the  court  defendant  then  and  there  in  open  court  excepted." 

In  Hunt  V.  Howes.  74  Fed.  657,  21  C.  a  A.  366,  this  court  mulcted  with 
costs  the  plaintiff  in  error  (defendant  in  the  court  below)  because  his  coun- 
sel did  not  seasonably  make  objection  to  the  fact  that  the  plaintiffs  in 
the  Circuit  Court  did  not  allege  in  their  pleadings  the  essentials  of  jurisdic- 
tion ;  and  in  an  elaborate  opinion  the  court  laid  down  a  high  standard  of 
ethics  which  "the  noblesse  of  the  robe"  imposed  upon  counsel.  I  quote  a 
fragment:  "Jt  is  certain,  however,  thai:  it  was  the  business  of  the  defendant's 
counsel  to  deal  openly  and  fairly  with  the  court.  The  day  of  brilliant  strate- 
gical displays  in  judicial  trials  has  departed,  nor  is  a  court  of  the  United 
States  a  congenial  spot  for  smrprisals  and  ambuscades."  The  propriety  of  tiie 
judgment  in  Hunt  v.  Howes  has  been  very  seriously  questioned  in  other  courts. 
See  Houston  v.  Filer  &  Stowell  Co.,  106  Fed.  638,  44  C.  C.  A.  583.  But  it 
remained  for  a  majority  of  this  court  to  overlook  the  ethical  standard  therein 
promulgated.  In  the  instant  case  the  record  shows  that  the  appearance  and 
answer  of  the  defendant  railway  company  were  obtained  under  false  allega- 
tions as  to  the  citizenship  of  the  plaintiff.  I  think  the  objection  was  made 
seasonably,  and  the  relief  asked  for  should  have  been  given.  As  the  record 
stands,  it  presents  a  case  where  the  jurisdiction  of  the  court  was  based  on 
false  representations,  and,  in  my  opinion,  unfairly  retained.  The  letter  and 
spirit  of  section  5  of  the  act  of  1875  (18  Stat  472)  should  have  applied. 


ROSS  V.  SAUNDERS.  (Circuit  CJourt  of  Appeals,, First  Circuit  April  26, 
1904.)  No.  605.  Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  District  of  Massachusetts.  Action  by  Thomas  W.  Ross  against  Andrew 
J.  Saunders,  trustee  of  the  bankrupt  estate  of  George  W.  Ross  and  Patrick 
J.  Flemming.  The  complainant  sought  to  enforce  a  lien  upon  a  liquor  license 
formerly  belonging  to  the  firm  of  George  W.  Ross  &  Co,  Wm.  Henri  Irish, 
for  appellant  Calvin  P.  Sampson,  for  appellee.  Before  COLT  and  PUT- 
NAM, Circuit  Judges,  and  ALDRICH,  District  Judge. 

PER  CURIAM.  The  appeal  is  dismissed,  without  costs,  per  agreement  of 
counseL    See  123  Fed.  737. 


SOUTHERN  BUILDING  ft  LOAN  ASS'N  v,  CAREY  et  al.    (Circuit  Court 
of  Appeals,  Sixth  Circuit    March  19,  1904.)    No.  1,268.    Appeal  fr<Nn  the 
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Clrcnit  Court  of  the  United  States  for  the  Western  District  of  Tennessee. 
Thomas  M.  Scruggs,  for  appellant  Thomas  W.  Brown,  for  appellee.  No 
opinion.    Affirmed,  with  costs.    117  Fed.  825. 


BRUNSWICK-BALKB-COLLBNDER  CO.  ▼.  KLUMPP  et  al.  (Circuit 
Court,  8.  D.  New  Ywh:.  January  11,  1904.)  Motion  for  Leave  to  Withdraw 
Answer.  For  former  opinion,  see  126  Fed.  766.  S.  L.  Moody,  for  the  motion. 
Jos.  C.  Clayton,  opposed. 

LACOMBE,  Circuit  Judge.  No  good  reason  for  withdrawing  the  answer  is 
shown.  If  defendants  decide  that  further  prosecution  of  the  defense  is  not 
worth  its  cost  to  them,  they  may  offer  to  submit  to  a  decree  in  the  usual 
form,  sustaining  title  and  yalldity  of  patent,  finding  infringement,  and  for 
injunction  and  accounting.  This  will  relieve  them  from  liability,  for  any  sub- 
sequent costs  for  taking  testimony  and  printing  record.  They  cannot  escape 
accounting  by  no  longer  litigating  the  main  issues ;  but  there  seems  no  doubt, 
in  view  of  what  was  said  on  the  argument,  that  a  fixed  sum  for  each  alley 
may  be  agreed  upon,  and  possibly  also  the  number  of  alleys  made  or  sold 
which  embody  the  device  of  the  patent  as  found  by  the  decree. 


EDISON  PHONOGRAPH  CO.  v.  SWITKY.  (Circuit  Court,  S.  D.  New 
Tork.  February  18,  1004.)  Frank  E.  Bradley,  for  the  motion.  Waldo  G. 
Morse,  opposed. 

LACOMBE,  Circuit  Judge.  Complainant  may  take  injunction  as  to  ma- 
chines. As  to  the  records,  defendant  asserts  under  oath  that  all  that  he  has 
offered  for  sale  were  bought  secondhand  from  persons  who  had  paid  the  full 
retail  price  for  them.  If  this  be  so,  the  questions  raised  should  be  left  for 
final  hearing.  But,  in  view  of  the  fact  that  defendant  advertises  new  records 
for  sale,  his  affidavit  cannot  be  taken  as  conclusive,  without  giving  his  ad- 
versary opportunity  of  cross-examination.  If  complainant  wishes  to  cross- 
examine  on  the  averments  of  the  affidavit,  he  may  take  an  order,  sending  It 
to  Robert  C.  Beatty,  Esq.,  as  special  master  to  conduct  such  examination  and 
report  his  conclusions  with  the  testimony,  and  upon  the  coming  in  of  his  re- 
port this  motion  may  be  renewed.  If  complainant  prefer  not  to  cross-examine, 
the  motidn  as  to  the  records  will  be  denied.  If  defendant  fall,  after  being 
duly  notified,  to  appear  for  cross-examination,  the  motion  for  preliminary  in- 
junction will  be  granted. 


L.  B.  WATERMAN  00.  ▼.  JOHNSON.  SAME  T.  LOCKWOOD  et  al.  (Oir- 
cult  Court,  D.  Massachusetts.  February  8,  1901.)  Nos.  1,221,  1,222.  In  Eq- 
uity.   Walter  S.  Logan,  for  complainant    Oliver  R.  Mitchell,  for  defendants. 

LOWELL,  District  Judge.  The  items  in  controversy  in  the  taxations  of 
costs  in  above  cases  have  been  fully  considered  in  the  opinion  in  cases  Nos. 
051,  1,223,  and  1,224  between  the  same  parties  (128  Fed.  174);  and  the  tax* 
ations  are  to  be  modified  in  accordance  with  that  opinion. 
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